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THE  STATE  OF  THE  PROFESSION. 


Another  incident  has  occurred  at  the 
Central  Criminal  Court,  wbich> -taken  in 
connexion  with  what  had  previously  taken 
place»  is  of  considerable  importance.     A 
prisoner  having  appeared  without  counsel, 
and  being  asked  whether  this  was  the  case, 
informed  the  court  that  he  was  ignorant  in 
the  matter  himself^  but  had  left  it  to  the 
governor  of  the  gaol  to  procure  counsel. 
for  him,  and  had  paid  him  money  for  that 
purpose;    on    which   a  barrister  present 
stated  that  he  believed  this  was  so,  and, 
shortly   afterwards  received  apd  held   a 
brief  from  the  governor.     The  presiding 
judge  (Mr.  Baron  Rolfe)^  on  bfting  ap- 
pealed to  by  some  other  barrister^  declined 
to  interfere.     This  proceeding  on  the  part 
of  the  barrister  taking  the  brief,  was,  we 
apprehend,   irregular.     Here  is  a  person 
filling  the  office  of  gaoler  having  the  dis- 
posal of  business,  with  a  direct  power  of 
selecting  the  barrister  to  whom  it  is  to  be 
given.     Now,  of  course^  a  person  in  this 
Mtuation^  on  being  appealed  to,  may  rea- 
sonably and  properly  give  hie  advice  and 
opinion  on  this  point ;  but  if  he  is  to  be 
the  channel  through  which  the  business  is 
to  come ;  if  the  fee  is  to  pass  through  his 
hands ;  if  he  is  to  have  the  control  of  the 
whole  transaction  ;  then,,  we  tbijak*  results 
would  follow   which   woold  not  redound 
much  to  the  honour  or  credit  of  the  bar. 
We  certainly  think,  however^  it  would  be 
better  for  all  parties  if  some  understanding 
were  to  be  come  to  on  this  head :  if  the 
bar*  in  criminal  or  any  other  business^  is 
to  diap^Dse  with  the  attorney,  kt  it  be  at 


once  knowni  and  so  settled.  The  idea — 
the  theory,  we  apprehend,  at  present  is, 
that  the  attorney  shall  be  employed,  as  the 
medium  between  the  bar  and  the  public^ 
and  that  the  barrister  shall  not  receive 
business  except  through  the  attorney.  If 
another  rule  is  to  be  laid  down  and  fol- 
lowed, all  that  we  ask  is,  that  it  shall  be  so 
understood,  in  order  that  it  may  be  fairly 
discussed.  These  old  established  rules 
have  been  settled  for  the  general  good  and 
the  general  convenience,  and  if  they  are  to 
be  altered,  let  it  be  done  deliberately  and 
on  full  notice.  As  far  as  we  can  see,  it  is 
for  the  advantage  of  all  that  they  should 
not  be  altered.  We  doubt  very  much 
whether,  even  in  criminal  business,  there 
would  be  any  saving  of  expense,  to  say 
nothing  of  any  other  matter.  In  nine 
cases  out  of  ten  the  prisoner  would  become 
thQ  prey  of  some  irregular  class  of  practi- 
tioners, some  agent,  some  person  degraded, 
for  his  misdeeds,  from  the  rank  of  attorney, 
who,  being  under  no  check  or  control, 
having  outlived  the  sense  of  shame,  belong- 
ing to  no  class  or  rank,  having  no  lower 
deep  of  infamy  to  open  to  devour  him, — 
would  plunder  without  mercy  or  scruple* 
We  regret  extremely,  then,  on  every 
account,  to  see  any  indication  of  a  practice 
by  the  bar  to  dispense  with  the  services  of 
the  attorney  in  any  shape,  the  more  so,  aa 
this  matter  is  left,  to  a  great  degree,  to 
the  honour  of  that  branch  of  the  profession 
to  which  it  has  hitherto  been  qiute  suffi- 
cient to  appeaL 

But  while  we  thbk  it  right  thus  plainly 
to  broach  this  matter,  and  to  state  our 
opinion,  we  must  admit  that  we  believe 
there  is  not  only  no  wish  on  the  part  of 
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the  bar  to  alter  the  settled  rule  on  this 
Bubject,  but  that  moreover  it  has  in  fact 
been  but  very  sh'ghtly  tleparted  from.  All 
that  we  are  anxious  about  is,  that  it  should 
proceed  no  farther;  and  it  is  for  this 
reason  that  we  swell  the  cry  of  the  news- 
papers, on  any  case  of  this  nature  becoming 
in  own.  Publicity  and  open  comment  are 
in  fact  the  only  remedies  for  the  offence. 
If.a  solicitor  otfend,  if  he  be  guilty  of  any 
misconduct,  it  should  be  remembered  that 
there  is  a  remedy  at  hand.  If  it  be  of  a 
gross  nature,  he  can  be  struck  off  the  rollsy 
and  in  minor  offences,  for  what  is  called 
shabby  practice,  the  professional  societies 
assume  jurisdiction.  But  the  great  body 
of  the  bar  may  do  precisely  what  they 
please.  It  is  true  that  on  every  circuit 
there  is  a  circuit  mess,  which  keeps  some 
sort  of  surveillance  as  to  what  occurs  on 
the  particular  circuit  to  which  it  belongs. 
But  in  London  there  is  no  such  superin- 
tendence The  Inns  of  Court  are  utterly 
useless  for  this  purpose.  There  is  no  bar 
club  now  extant,  and  all  such  misdeeds  of 
this  nature  may  be  committed  with  im- 
punity. We  submit  that  this  is  not  a  right 
'State  of  things,  and  we  look  forward  to  a 
revision  of  the  present  system  of  legal 
education  for  the  bar,  and  of  the  rules  laid 
down  by  the  Inns  of  Court  after  the  call. 


THE  ACT  FOR    ABOLISHING    IM- 
PRISONMENT  FOR  DEBT. 

The  important  act  of  the  last  session  of 
parliament,  which,  among  other  things, 
abolished  imprisonment  for  debt  in  actions 
under  20/.  (7  &  8  Vict,  c  96,  ss.  57-^9, 
printed  28  L.  O.,  286),  has  now  been  in 
operation  for  nearly  three  months,  and  it 
cannot  be  doubted  \hat  its  effect  on  exist- 
ing practice  is  considerable.  We  have 
repeatedly  adverted  to  the  present  slo- 
yenly  and  inconvenient  mode  of  legislation, 
and  thisact  is  a  specimenof  the  usual  course 
-of  proceeding.  At  the  very  end  of  the  ses- 
sion, an  act  of  this  nature  is  passed,  making 
most  important  alterations,  without  any 
deliberate  consideration.  All  parties  in 
this  appear  to  blame.  There  was  a  gene- 
ral concurrence  in  the  principle  of  the  bill, 
and  all  parties  being  agreed  as  to  this, 
they  would  listen  to  nobody,  but  insisted 
on  the  measure  becoming  at  once  the  law 
of  the  land.  What  are  the  consequences  ? 
Results  have  occurred  not  in  the  contem- 
plation of  any  one.  The  greater  part  of 
the  business  of  the  Courts  of  Request  has. 


it  seems,  been  swept  away ;  and  where  the 
officers  of  these  courts  were  paid  by  fees, 
they  have  been  almost  ruined,  so  far  as  they 
depended  on  this  source  of  income.  Yet 
there  is  no  clause  for  compensation  in  this 
act ;  and  surely  if  the  measure  had  been 
passed  deliberately,  this  result  must  have 
occurred  to  its  framers.  Again,  there  are 
several  descriptions  of  income  which  can- 
not be  touched  under  this  act ;  as,  for  in- 
stance, the  salaries  of  clerks  in  public 
offices  and  in  other  situations.  This  class 
of  persons  have  in  general  but  few  bills 
over  20/.,  and  they  may  now  laugh  at  their 
creditors.  Thus  it  is  that  we  pass  acta 
"in  haste,  and  repent  at  leisure."  We 
have  repeatedly  said  that  there  should  be 
a  draff  on  this  rapid  march  of  reform^  some 
resting  place  at  which  the  effect  of  these 
great  changes  which  have  been  recently 
made  in  the  law  can  be  calmly  and  pa- 
tiently considered  before  they  come  into 
operation.  What  will  be  the  consequence 
of  this  last  act  ?  We  must  have  an  amend-, 
ment  act  next  session,  and  we  trust  that 
the  opportunity  will  be  taken  to  revise  and 
consolidate  the  whole  law  of  bankruptcy 
and  insolvency. 

CHANGES  IN  THE  LAW  IN  THE  LAST 
SESSION  OF  PARLIAMENr. 

MRTROPOLITAN   BUILDINGS. 
7  &  8  ViCT.  C,  84. 

An  Act  for  rej^ulating  the  Construction  and 
Use  of  Buildings  in  the  Metropolis  and  its 
neighbourhood.    [9  Aug.  1844. J 

The  objects  of  this  act  are  stated  in  the  pre- 
amble as  follow : 

Whereas  by  the  several  acts  mentioned  in 
schedule  (A.)  to  this  act  annexed,  provisions 
are  made  for  regulating  the  construction  of 
buildings  in  the  metropolis,  and  the  neighbour- 
hood thereof,  within  certain  limits  therein  set 
forth ;  But  forasmuch  as  buildings  have  since 
b€«n  extended  in  nearly  continuous  lines  or 
streets  far  beyond  such  limits,  so  that  they  do 
not  now  include  all  the  places  to  which  the 
provisions  of  such  acts,  according  to  the  pur- 
poses thereof,  ought  to  apply ;  and  moreover 
such  provisions  require  alteration  and  amencK- 
ment ;  It  is  expedient  to  extend  such  limits, 
and  otherwise  to  amend  such  acts  : 

And  forasmuch  as  in  many  parts  of  the  me- 
tropolis and  the  neighbourhood  thereof,  the 
drainage  of  the  houses  is  so  imperfect  as  to 
endanger  the  health  of  the  inhabitants ;  It  is 
expedient  to  make  provision  for  facilitating 
and  promoting  the  improvement  of  such  drain- 
age : 

And  forasmuch  as  by  reason  of  the  narrow- 
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ness  of  streets,  lanes  and  alleys,  and  the  want 
of  a  thoroughfare  in  many  places,  the  due  ven- 
tilation of  crowded  neighDourhoods  is  often 
impeded,  and  the  healm  of  the  inhabitants 
thereby  endangered,  and  from  the  close  con- 
tiguity of  the  opposite  houses,  the  risk  of  acci- 
dent oy  fire  is  extended ;  It  is  expedient  to 


provisions  of  the  law  relating  to  the  construc- 
tion and  the  use  of  buildings  in  the  metropolis 
and  its  neighbourhood ;  be  it  enacted, — 

1 .  Tbat^nth  regard  to  this  act  generally,  so  far 
as  relate^to  the  operation  thereof  in  reference  to 
time,  it  snail  come  into  oneration,  as  to  the  dis- 
tricts and  the  officers  to  be  appointed  in  pur- 


make  provision  with  regard  to  the  streets  and ,  suance  hereof,  on  the  Ut  September  next,  and 
other  ways  of  the  metropolis,  for  securing  a  |  as  to  the  buildings,  streets,  and  other  matters, 
sufficient  width  thereof:  i  on  the  1st  January,  1845  ;  and  that  on  the  said 

And  forasmuch  as  many  buildings  and  parts  •  first  day  of  January  all  the  acts  meutioned  in 


of  buildings  unfit  for  dwellings  are  used  for 
that  purpose,  whereby  disease  is  engendered, 
fostered  and  propagated;  It  is  expedient  to 
discourage  and  prohibit  such  use  thereof : 

And  forasmuch  as  by  the  carrying  on  in 
populous  neighbourhooas  of  certain  works,  in 
which  materials  of  an  explosive  or  inflammable 
kind  are  used,  the  risk  of  accident  arising  from 
such  works  is  much  increased ;  It  is  expedient 
to  regulate,  not  only  the  construction  of  the 
buildings  in  which  such  dangerous  works  are 
carried  on,  but  also  to  provide  for  the  same 
heing  carried  on  in  buildings  at  safe  distances 
from  other  buildings  which  are  used  either  for 
habitation  or  for  trade  in  populous  neighbour- 
hoods : 

And  forasmuch  as  by  the  carrying  on  of 
certain  works  of  a  noisome  kind,  or  in  which 
deleterious  materials  are  used,  or  deleterious 
products  are  created,  the  health  rnd  comfort 
of  the  inhabitants  are  extensively  impaired 
and  endangered  ;  it  is  expedient  to  make 
provision  for  the  adoption  of  all  such  expedi- 
ents as  either  have  been  or  shall  be  devised  for 
carrying  on  such  buainess,  so  as  to  render  them 
as  httle  noisome  or  deleterious  as  possible  to 
the  inhabitants  of  the  neighbourhood ;  and  if 
there  be  no  such  expedients,  or  if  such  expedi- 
ents be  not  available  in  a  sufficient  degree,  then 
for  the  carrying  on  of  such  noisome  and  un- 
wholesome Dusinesses  at  safer  distances  from 
other  buildings  used  for  habitation : 

And  forasmuch  as  great  diversity  of  practice 
has  obtained  among  the  officers  appointed  in 
pursuance  of  the  said  acts  to  superintend  the 
execution  thereof  in  the  several  districts  to 
which  such  acts  apply,  and  the  means  at  present 


the  schedule  (A.)  hereunto  annexed,  except  so 
far  as  in  the  said  schedule  is  provided,  shall  be 
repealed. 

2.  Construction  of  the  terms. 

3.  Definition  of  the  local  extent  and  limits 
of  the  operation  of  the  act. 

4.  The  Queen  in  council  may  extend  the 
operation  of  the  act  to  any  place  within  twelve 
miles  of  Charing  Cross. 

General  Rfigulatlon  of  Buildings, 

5.  Buildings  divided  into  rates  and  classes, 
as  detailed  in  schedule  (C),  with  the  exception 
of  those  included  in  schedule  (B);  and  all 
buildings  rendered  subject  to  the  several  regu- 
lations set  forth  in  det<ul  in  schedules  (C),  (D), 
(E),  (F),  (G).  (II),  (I),  and  (K),  as  regards  the 
erection,  alteration,  rebuilding,  or  execution  of 
any  works  connected  therewith. 

6.  Certain  buildings  under  the  special  super- 
vision of  the  official  referees. 

7.  Buildings  hitherto  exempted  from  the 
operation  of  the  Buildin;if  Act,  and  classed  in 
schedule  (B),  under  the  special  supervision  of 
the  official  referees. 

8.  ITie  district  sur\'eyor  to  determine  the 
class  and  rate  of  any  building  not  included  in 
either  of  the  foregoing  classifications. 

9.  Modification  of  building  contracts,  by  a 
reference,  in  case  of  dispute,  to  the  district  sur- 
veyor, with  an  appeal  to  the  official  referees. 

10.  Modification  of  building  leases  or  agree- 
ments, by  a  reference  to  the  official  referees, 
subject  to  the  approval  of  their  award  by  the 
commissioners  of  works  and  buildings. 

11.  Power  to  the  commissioners  of  works 
and  buildings,  to  modify  the  rules  and  regula- 
tions of  the  act  in  particular  cases,  where  the 


provided  for  determmmg  the  numerous  matters  ^^.^.^  ^^^^^^  shalfcertify  either  that  the  act 
m  question  which  constantly  ariss,  tend  to  pro-               ^   complied  with,  or  that  its  operation 
mote  such  diversity,  to  increase  the  expense  '                 .^j^  J^^^  ^^^^^. 
andtoretard  the  operations  of  persons  engaged  »'   ,„     „ r  ^«,i;fi«i, 


in  building ;  It  is  expedient  to  make  further 
provision  for  regulating  the  office  of  surveyor 
of  such  several  districts,  and  to  provide  for  the 
appointment  of  officers  to  superintend  the  exe- 


12.  Power  of  modification,  by  the  same 
means,  in  case  of  the  rebuilding  of  existing 
buildings. 

Duties  of  Builders. 

13.  Builders  to  give  two  days'  notice  to  the 


to  which  it  is  to  apply  ;  and  also  to  determine ;  <!«'»*"<:*  surveyor  of  all  works,  under  penalty  of 
sundry  matters  in  question  incident  thereto,  as  twenty  pounds  and  treble  fees  m  case  of  ne- 
weU  M  to  exercise  in  certain  cases,  and  under  gleet  5  also  to  give  notice  of  recommencement 


cation  of  this  act  throughout  all  the  districts 
to  which  it  is  to  apply  ;  and  also  to  determine  ^ 
sundry  matters  in  question  incident  thereto,  as  ^ 

weU  as  to  exercise  in  certain  cases,  and  under  lo; ,      ,  -  ^  .         .  ,,       ,,   „ 

certain  checks  and  control,  a  discretion  in  the  of  works  after  suspension  of  more  than  three 
relaxation  of  the  fixed  rules,  where  the  strict  months ;  or  m  case  of  change  of  builder,  under 
observance  thereof  is  impracticable,  or  would  «n>ilar  penalties.  Buildings  rendered  liable  to 
defeat  the  object  of  tW  act.  or  would  needlessly  be  pulled  down  as  nuisances,  in  case  of  refusal 
affect,  with  ihjury,  the  course  and  operation  of  to  admit  the  dwtoct  sur>-eyor  or  official  re- 
tUs  branch  of  business  :  fwee"  to  iwpect  the  works. 

Now  for  all  the  several  purposes  above  men-  .       At  to  Bmldingx  generally. 

tioned,  and  for  the  purpose  of  consolidating  the       14.  The  district  surveyor  to  give  forty-eight 
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hours'  notice  of  any  irregularities  to  the  builder, 
who  is  forthwith  to  amend  the  same :  proceed- 
ings in  default  thereof. 

15.  Builders  to  give  seven  days'  notice  to 
the  official  referees  of  all  buildings  subject  to 
their  special  supervision,  with  details  of  the  pro- 
ceedings by  the  official  referees  and  the  builder 
thereupon. 

16.  Regulations  relative  to  buildings  classed 
in  schedule  (fi). 

17.  Reserving  power  of  entry  to  view,  at  all 
reasonable  times,  to  the  district  surveyor  and 
official  referees,  with  provision  for  forcible  entry 
in  case  of  refusal. 

18.  All  buildings  erected  in  contravention  of 
the  provisions  of  the  act  declared  to  be  nui- 
sances, and,  as  such,  liable  to  be  indicted  and 
abated  accordingly. 

19.  Penalty  of  fifty  shillings,  or  imprison- 
ment, on  workmen  offending  agrainst  the  pro- 
visions of  the  act. 

Party  Walls,  Arches,  and  Fence  Walls, 

20.  General  rules  relating  to  party-walls,  &c., 
in  intermixed  properties, 

21.  Notice  to  be  given  by  the  "buildings 
owner"  to  the  "  adjoining  owner"  three  months 
before  the  commencement  of  any  works. 

22.  Works  may  be  modified  to  suit  the  ad> 
joining  owner,  on  application  by  such  adjoining 
owner  to  the  official  referees. 

23.  Works  may  be  delayed  to  suit  the  con- 
venience of  the  adjoining  owner,  on  application 
to  the  official  referees. 

24.  Supplying  a  want  of  consent  on  the  part 
of  the  adjoining  owner,  and  rendering  such 
consent  compulsory. 

25.  As  to  the  reparation  or  rebuilding  at  the 
joint  expense  of  several  owners. 

26.  The  expense  of  rebuilding  party-walls 
to  be  borne  by  the  building-owner,  excepting 
in  the  cnses  provided  for  by  section  25. 

27.  Party-walls  to  be  erected  of  the  highest 
rate  of  either  of  the  adjoining  buildings;  or 
else  an  external  wall  to  be  built  against  the  ex- 
isting party- wall. 

28.  Building-owner  to  make  good  any  da- 
mages resulting  from  his  operations,  and 

29.  To  rebuild,  or  make  good  any  party-wall 
damaged  in  the  course  of  erection  by  him,  or  in 
erecting  any  external  wall  against  any  partv- 
wall ;  and,  moreover,  to  proceed  with  the  works 
with  all  possible  dispatch. 

30.  Any  owner  pulling  down  and  rebuilding 
a  sound  party- wall,  is  not  to  be  entitled  to  more 
than  his  fair  proportion  of  the  soil  or  materials 
belonging  to  tiiesame,  but  must  make  compensa- 
tion to  the  adjoining  owner  for  his  proportions 
if  he  make  use  of  them.  The  offidal  referees 
to  award  the  amount  of  compensation  in  case 
of  dispute. 

31.  Buildings  may  be  raised  in  conformity 
with  the  provisions  of  this  act;  but  the  build- 
ing-owner must  at  the  saine  tine  raise  the 
chimneys,  &c.,  and  repair  all  damages  sustained 
by  the  adjoining  owner.  The  adkNOMig  owner 
making  use,  at  any  future  time,  of  any  building 
so  raised,  to  be  liable  to  his  fair  proportion  of 
the  expense  of  such  raising,  &c. 


32.  Provision  for  repairing,  or  rebuilding 
party-fence-walls. 

33.  Regulations  respecting  party  timber  par- 
titions. 

34.  Pulling  down  of  intermixed  buildings. 

35.  Exceptions  in  favour  of  the  inns  of 
court,  &c. 

36.  Power  of  entry  to  execute  works  in  ac- 
cordance with  the  provisions  of  the  act  in  cases 
of  contumacious  refusal ;  and  imposing  penalties 
on  parties  hindering  or  obstructmg  sucn  works. 

37.  Authorizing  any  owner  to  stop  up  open- 
ings made  by  any  adjoining  owner  m  any  ex- 
ternal wall. 

38.  Regulations  relative  to  the  building  of 
party-walls  on  the  line  of  junction  of  vacant 
ground. 

39.  Regulating  the  building  of  chimney 
breasts,  &c.  in  new  party- walls  for  the  use  of 
the  adjoining  owner. 

Ruinous  Buildings. 

40.  Regulations  for  the  repairing,  pulling^ 
down,  and  rebuilding  of  ruinous  houses. 

4 1 .  Disposal  of  the  materials  to  pa^  costs. 

42.  Deficiency  to  be  made  good  by  the 
owner  of  such  ruinous  buildings, 

43.  Regulations  respecting  ruinous  chim- 
neys. 

44.  Owner  of  ruinous  chimnevs  liable  for  all 
damage  arising  from  their  fall,  &c, 

45.  The  court  of  the  mayor  and  aldermen  to 
have  the  powers  and  authorities  given  by  the 
act  to  justices,  &c. 

Expenses  of  Worhs. 

46.  Repayment  of  costs  of  works  in  certain 
cases,  with  remedies  in  case  of  delay. 

47.  The  practice  to  be  observed  in  recovery 
of  such  costs. 

48.  Reimbursement  of  costs  to  occupiers. 

49.  Recovery  of  costs,  as  affected  by  existing 
leases  or  agreements. 

50.  Official  referees  to  determine  the  pro- 
portional contributions  of  costs  and  expenses 
to  be  paid  by  joint  or  several  owners. 

Drainage  of  Buildings,- 

51.  Drains  to  be  built  in  accordance  with  the 
directions  and  specification  contained  in  sche- 
dule (H),  enacting  penalties  in  case  of  default; 
but  reserving  all  the  existing  powers  of  comnua- 
sioners  of  sewers. 

Streets  and  Alleys. 

62.  Regula^gthe  width  of  all  future  streets 
or  alleys,  under  certain  penalties. 

Use  of  Buildings, 

53.  Prohibiting  the  occupation  of  cellars,  or 
places  unfit  to  be  used  as  dwellings. 

54.  Prc^biting  the  erection  of  any  building 
for  the  use  of  any  business  dangerous,  as 
r^rds  liability  to  fire  or.  combustion,  within 
&Sy  feet  of  any  other  building.  No  new  busi- 
ness of  the  kind  to  be  established  in  any  exis^ 
ing  building  within  forty  feet  of  any  public  way, 
or  fifty  feet  of  an^r  other  building ;  and  where  any 
such  business  is  now  carried  on  within  the 
above  described  limits,  such  business  to  become 
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Olegal  at  tlie  expiration  of  twenty  years  after 
the  passing  of  this  Act. 

55.  Res&ictions  with  regard  to  any  business 
or  trade  noxious  or  dangerous  as  regards 
health. 

56.  Endeavours  to  mitigate  the  danger  or 
unhealthiness  of  any  business,  may  be  given  in 
mitigation  of  the  penalties  or  punishments  pro- 
Tided  by  sections  54  and  55. 

57.  Appeal  in  certain  cases  not  specifically 
mentioned  in  the  act. 

58.  Trial  by  jury  to  determine  facts  in  dis- 
pute. 

59.  Proceedings  in  appeal  to  sessions. 

60.  Reserving  common  law  and  statutory 
i^nkedies. 

61.  Removal  of  noxious  or  dangerous  trades 
by  purchase,  either  by  voluntary  contributions, 
or  by  a  parochial  rate. 

62.  Raising  a  rate  for  the  purpose  of  com- 
pensation in  certain  cases. 

63.  Exempting  public  gas  works  and  distil- 
leries from  prosecution  as  nuisances. 

District  Surveyors, 

64.  Appointment  of  districts. 

65.  Appointment  of  surveyors. 

66?  Practical  qualifications  and  fitness  of 
surveyors  to  be  ascertained  by  examination. 

67.  Tenure  of  office  by  district  surveyors. 

63.  Their  duties  and  functions. 

69-  Their  qualifications  and  disqualifications 
lor  acting. 

70.  Continuing  in  office  the  present  survey- 
ors appointed  under  the  14th  Geo.  3,  c.  78. 

71.  Declaration  of  fidelity  to  be  made  by  the 
surveyors  on  their  appointment,  with  a  penalty 
for  acting  before  makmg  such  declaration. 

72.  Regulating  their  offices  and  their  attend- 
ance, and  returns  to  be  made  of  their  names 
and  residences  to  the  registrar  of  metropolitan 
buildings. 

73.  Deputy  surveyors  pro  tempore. 

74.  Vacancies  to  be  filled  up  within  one 
months  and  surveyors  ad  interim,  to  be  ap- 
pointed by  the  official  referees. 

75.  Regulating  the  business  of  the  districts ; 
providing  for  the  appointment  of  assistant  8ur« 
vcyors,  if  necessary. 

76.  No  district  surveyor  to  have  power  over 
any  buildings  erected  oy  h^m  in  his  profcs- 
aional  character  within  his  own  district. 

77.  Surveyor's  fees. 

78.  Returns  to  be  made  by  every  surveyor, 
fDonthly,  to  the  registrar  of  buildings,  of  the 
mnnber  of  houses,  &e.,  built  in  his  distriets ; 
and  the  amount  of  Tees  received  by  him.  A 
«opy  of  such  return  to  be  kept  by  mm  at  his 
office^  and  to  be  open  to  pubtic  inspection,  on 
piTment  of  one  shilling. 

79.  Penalties  on  any  surveyors  guilty  of  ex- 
.  tDTtioQ,    negligence,   unfaithfuhiess,  or  inc»- 

•pacity. 

OficialJRsfi 

60.  Appointment  of  two  official  referees,  with 
rnles  for  ttieir  tenure  of  office. 
81.  Their  functions. 


82.  As  to  matters  of  reference,— one  referee 
may  act. 

83.  Powers  of  the  referees  with  respect  to 
awards.  Awards  to  be  received  as  evidence, 
and  to  be  binding  on  all  parties. 

84.  No  party  having  entered  into  a  reference 
before  the  official  referees,  shall  at  any  time  be 
able  to  revoke  such  reference, 

85.  The  official  referees  to  compel  by  sum- 
mons the  attendance  of  persons  ana  documents 
required  in  evidence.  Also  to  administer  oaths, 
and  take  evidence  on  oath.  Any  person  giv- 
ing false  evidence  on  oath  before  them,  to  be 
deemed  guilty  of  perjury. 

86.  The  awards  of  the  official  referees  to  be 
evidence  in  all  courts  of  law  and  equity. 

87.  Declaration  of  official  fidelity  to  be  made 
by  the  official  referees. 

88.  Regulating  the  business  of  the  official 
referees,  and  empowering  them  to  delegate  and 
revoke  the  powers  vested  in  them. 

Registration  of  Buildings, 

89.  Appointment  of  a  registrar;  tenure  and 
rules  of  nis  office. 

90.  Declaration  of  official  fidelity  to  be  made 
by  the  registrar. 

91.  The  registrar  to  inspect  and  have  cus- 
tody of  the  records  of  the  official  referees ;  also 
to  furnish  copies  of  their  awards,  and  to  authen- 
ticate the  same,  on  payment  of  the  proper 
fees. 

92.  Regulations  as  to  the  office  of  the  regis- 
trar, and  as  to  other  matters  connected  with 
his  business. 

93.  Registration  of  awards,  &c. 

94.  Salaries  of  the  official  referees  and  re- 
gistrar. 

95.  Disqualification  of  official  referees  and 
registrar,  in  case  of  other  appointments. 

96.  Funds  for  the  payment  of  a  portion  of 
salaries  of  the  official  referees  and  registrar,  by 
certain  rates  and  levies. 

97.  Pajrment  of  the  balance  out  of  the  con- 
solidated fiind. 

98.  Application  of  the  office  fees  received  by 
the  official  referees  and  registrar. 

99.  The  appointment,  functions,  and  duties 
of  any  officers  appointed  by  this  act,  shall  be 
subject  to  regulation  by  any  future  act  of  par- 
liament. 

Legal  Proceedings, 
100  &  101.  Informalities  in  distress,  and  ac- 
tions for  damages  arising  therefrom. 

102.  Means  for  the  recovery  of  money  under 
awards. 

103.  ProceedingB  in  prosecution  of  offences 
under  this  act. 

104.  Removal  of  proceedings  by  writ  of  cer- 
tiorari. 

105.  Appeal  in  case  of  convictions  in  penal- 
ties. 

106.  limitation  of  proceedings  for  penalties. 

107.  Recovery  of  penalties,  and  their  ap- 
propriation. 

108.  RegiQations  of  actions  against  parties  act- 
ing bond  fide  under  the  provisions  of  this  act.  '^ 

199*  Security  for  costs  of  actions. 
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110.  Prosecutions  for  neglect  or  evasion  of 
the  provisions  of  this  act. 

Miscellaneous. 

111.  Provision  as  to  the  several  liabilities  of 
owners  and  occupiers  for  expenses,  &c.,  under 
the  act. 

112.  Service  of  notices  required  by  the  act. 

113.  Mode  of  service  upon  occupiers. 

114.  Mode  of  service  upon  owners,  by  deli- 
very, and  its  effect. 

115.  Mode  of  service  upon  owners  by  trans- 
mission of  notice  by  post 

116.  Mode  of  service  upon  the  district  sur- 
veyor and  official  referees. 

117*  Consents  in  case  of  incapacitated  per- 
sons. 

118.  Exempting  all  awards  and  other  docu- 
ments under  this  act  from  stamp  duties. 

Schedules,. 

A.  Acts  and  parts  of  acts  repealed. 

B.  list  of  buildings  exempted  from  the 
ordinary  supervision  of  the  district  surveyor, 
and  placed  under  the  special  supervision  of  the 
official  referees. 

C.  Rules  for  determining  the  classes  and 
rates  to  which  buildings  are  to  belong — as  well 
as  the  thicknesses  of  the  several  walls  of  such 
buildings,  according  to  their  classes  and  rates. 

D.  Rules  concerning  walls  of  every  kind. 
£.  Rules  concerning  external  projections. 

F.  Rules  concerning  chimneys  raised,  built, 
or  rebuilt. 

G.  Rules  concerning  roofs  and  roof  cover- 
ings. 

H.  Rules  concerning  drains,  cesspools,  &c. 

I.  Rules  concerning  streets  and  alleys. 

K.  Rules  concerning  dwelling-houses,  with 
regard  to  back-yards  and  areas;  and  rooms 
under-ground  and  in  roofs. 

L.  List  of  fees  payable  to  district  surveyors. 

M.  Rules  of  practice  laid  down,  and  forms 
of  notice  required  by  the  act. 

An  edition  of  this  act  has  been  published  by 
Mr.  Thomas  Chambers,  the  barrister,  and  Mr. 
George  TattersaJ,  the  surveyor,*  which  contains 
an  abstract  of  the  act,  the  statute,  verbatim, 
with  notes  and  cases,  the  several  schedules  to 
the  act,  an  analytical  digest  of  the  rules  of  prac- 
tice, a  glossary  of  technical  terms,  and  a  Ust  of 
the  present  district  surveyors. 

The  notes  and  practical  directions  will  be 
found  very  useful,  and  are  the  result  of  much 
consideration  of  the  act,  combined  with  practi- 
cal experience  of  the  former  law. 

VOTING  OF  LAY  PEERS  ON  APPEALS. 

O'CONNBLL  P.  THE   QUEEN. 

It  has  ever  been  our  object  to  arrive  at  the 
troth,  and  we  are  quite  willing  that  it  should 


•  E.  Jiomley^  Chancery  Lane,  Publisher. 


be  reached,  if  necessary,  by  overthrowing  our 
own  positions.  We  therefore  wiUingly  print 
this  letter,  and  moreover  call  attention  to  it,  as 
coming,  we  know,  from  a  learned  gentleman, 
writing  on  matters  particularly  within  his  own. 
knowledge.  We  must,  however,  in  fairness, 
advise  our  readers  to  read  our  own  article,  and 
we  have  added  a  few  notes. 

To  the  Editor  of  the  Legal  Observer. 

Sir, — ^Your  article  in  number  864,  and  p, 
405,  of  the  last  volume  of  the  Legal  Observer, 
under  /the  head,  "  Can  lay  lords  vote  in  ap- 
peals ?"  appears  to  me  to  contain  some  errors, 
which  I  am  sure  you  will  be  glad  to  correct. 
After  resolving  the  question  into  two  points — 
"First,  are  lay  lords  entitled  to  vote?  and 
admitting  that  they  have  the  right,  next,  is  it 
according  to  the  practice  of  the  house  that  they 
should  exercise  it  ?*' — You  express  your  opi- 
nion that  "  they  have  undoubtedly  a  right  to 
vote,  if  they  please,  on  all  appeals ;"  you 
strengthen  that  opinion  by  citing  an  appro- 
priate passage  from  Blackstone,  who,  you  add, 
"  seems  to  consider  it  the  duty  of  the  peer  to 
be  master  of  those  points  upon  which  it  is  his 
birthright  to  decide."  Under  this  restriction,* 
but  not  otherwise,  I  agree  with  you  that  it  is 
undoubtedly  the  right  of  every  peer  to  v0te  in 
all  appeals,  and  writs  of  error  also. 

The  exercise  of  the  right — which  is  the  prac- 
tice— is  governed  by  the  same  restriction ;  you, 
however,  in  answer  to  the  question — "  Is  it  the 
practice  of  the  peers  who  have  not  heard  the 
whole  of  a  case  to  vote  ?" — say  you  "  appre- 
hend that  it  certainly  is  the  practice  for  lav 
lords  to  vote  who  have  not  heard  the  case.^' 
lliis  is  one  of  the  errors  which  appears  to  me 
to  require  correction.  There  is  no  instance — 
for  many  years  at  least — of  any  such  ])ractice. 
You  state,  correctly,  from  Mr.  Stewart's  edi- 
tion of  Blackstone,  and  from  Mr.  Macqueen'a 
book,  that  by  arrangement  of  the  house  cer- 
tain lay  peers  attend  in  rotation  to  hear  appeals 
and  writs  of  error ;  and,  as  some  of  such  peers 
attend  one  day,  and  others  the  next  day  of  the 
hearing  of  the  same  appeal,  which  may  last 
several  days,  you  seem  to  take  it  for  granted 
that  not  only  those  who  so  partially  attend  in 
rotation  do  vote  on  the  judgment,  but  that  the 
arrangement  as  to  the  attendance  of  some  peers 
does  not  exclude  the  others  from  attending  and 
voting,  or  affect  the  general  practice  of  the 
house  as  established  by  precedents. 

This  is,  I  conceive,  the  substance  and  effect 
of  your  reasons  for  the  proposition  you  have 
laid  down.  I  repeat,  that  there  is  no  modem 
instance  of  a  lay  peer,  or  even  law  peer,  voting 
without  having  attended  to  the  argument,  and 
^'  made  it  his  duty  to  be  master  of  the  points," 
&c.  The  peers  who  attend  in  rotation  by  ar- 
rangement for  the  purpose  of  constituting  a 
house — for  which  three  at  least  are  required — 


*  This,  however,  is  not  Blackstone's  restric- 
tion, but  our  correspondent's ;  and  further,  our 
correspondent  passes  over  entirely  the  autho- 
rities of  Mr.  Justice  Coleridge  and  Serjeant 
Stephen. — En. 
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do  not  rote,  for  tbe  best  reason,  because  tbey 
do  not  take  the  trouble  to  make  themselves 
roasters  of  the  case.    They  must  be  present  at 
pravera ;  they  may  look  into  the  printed  cases 
of  tne  parties,  'and  then  perhaps  riead  a  news- 
paper, or  ^alk  out  and  come  in  again,  as 
other  lords  do  in  the  course  of  the  day ;  but 
they  do  not,  with  pen  and  paper,  take  notes  of 
the  arguments,  ana  make  themselves  "  masters 
of  the  points,"  without  which  no  peer  could 
think  of  interferiug  in    the   judgment.    See 
what  an  apology  .even  Lord  Brougham  made 
before  he  voted  in  the  case  of  Attwood  v.  Small 
(6  Clark  &  F.  346.)    Though  he  had  attended 
to  the  argument  for  sixteen  days  in  1835,  yet 
as  the  case  was  not  then  fully  heard,  and  he 
was  prevented  by  indisposition  from  attending 
at  the  rehearing  in  1836,   and  consequently 
had  not  heard  the  whole  of  the  respondents' 
case,  nor  the  reply  for  the  appellant,  he  claims 
the  indulgence  of  the  house  if  he  should  ab- 
stain from  giving  any  opinion,  and  he  requests 
a  junior  peer  who  heard  the  whole  case  (in^ 
1336)  to  address  the  house.    ''  It  will  depend/' 
he  says,  (p.  347,)  "  how  far  I  shall  see  my 
way  clear  to  coincide  in  opinion  with  the  judg- 
ment which  your  lordships  will  be  called  on  to 
pronounce,  whether  I  shall  address  your  lord- 
ships at  all.     It  may  so  happen  that  I  shall  feel 
myself  disqualified  from  taking  a  part  in  this 
discussion ;  it  may  also  so  happen  that  I  shall 
feel  myself   sufficiently  competent  conscien- 
tiously to  discharge  my  duty  by  taking  such 
part."    Afterwards,  (p.  437,)  on  the  adjourn- 
ment of  the  further  consideration  of  the  case 
from  Thursday  to  Monday,  "  to  enable  him  to 
look  more  at  large  into  the  case,"  he  requested 
to  be  furnished  with  the  short-hand  writer's 
notes  of  the  arguments  for  the  respondents, 
and  of  the  replv,  which  he  had  not  himself 
heard ;  and  on  the  Monday,  in  proceeding  to 
give  his  opinion,  his  lordship  says,  (p.  440,) 
'*  I  have  gone  tlurough  the  whole  of  the  case, 
both  the  notes  which  assist  my  recollection  of 
what  I  heard  of  the  argument,  and  the  printed 
papers,  &c.     I  have  suso  had  the  written  notes 
of  the  arguments  Isdd  before  me,  which  I  have 
carefully  read,  and  though  I  felt  somte  anxiety 
at  first,  yet  ultimately,  &c.,  I  do  think  I  have 
succeeded  in  coming  to  a  real  view  of  the 
merits  of  the  case,  &c.,  so  clear,  &c.,  that  I 
feel  no  doubt  or  difficulty.    And  this  relieves 
me  from  a  load  of  anxiety,  &c.,  because  if  the 
result  of  my  examination  had  been  not  to  bring 
me  to  so  satisfactorv  a  conclusion,  but  to  leave 
me  in  any  considerable  doubt  about  it,  I  should 
at  once,  upon  the  ground  of  not  having  heard 
the  whole  of  the  argument,  have  withdrawn  from 
the  position  in  which  I  now  present  myself." 
He  men  proceeds  to  give  his  opinion.** 


^  In  this  case  it  appears  then  that  Lord 
Brougham  did  vote  in  the  case  of  Small  v.  Att~ 
wood,  without  having  completely  heard  the 
arguments.  But  our  correspondent  here  mis- 
takes the  point  that  we  put.  We  considered 
that  lay  lords  might  constitutionally  vote  in 


If  Lord  Brougham,  whose  extraordinary 
faculties  can  master  any  subject,  as  if  by  in* 
tuition,  thought  such  an  apology  necessary 
after  taking  notes  of  arguments  for  sixteen 
days,  and  studying  the  printed  cases  and  short* 
hand  writer's  notes  of  the  remainder  6f  the 
argument,  what  lay  peer  would  have  the  con- 
fidence to  interfere  in  judgment  in  a  case  of 
which  he  had  not  taken  any  note,  or  other 
means  *'  to  make  himself  master  of  the 
points  ?" 

But  not  only  lay  peers,  but  the  profoundest 
lawyers,  decline  to  interfere  in  the  judgment^ 
without  having  attended  to  the  argument  of  a 
case.  For  instance,  in  Johnstone  *v.  Beattie^ 
(10  Clark  &  F.  42,)  which  was  argued  for  two 
days,  the  four  law  peers  who  attended  to  the 
arguments,  found  they  could  not  agree  in  the 
judgment,  and  there  being  two  against  two, 
and  none  of  the  manv  lay  peers  who  frequented 
the  house  during  tne  argpument^or  it  was  & 
curious  case  of  general  importance — having^ 
"  made  himself  master  of  the  points,"  what 
was  done  ?  wh  v.  Lord  Langdale  was  brought 
in,  not  to  decioe  without  hearing  the  case,  but 
to  hear  it  re-argued  for  his  satisfaction  onlyv 
and  his  lordship  having  so  become  **  master  of 
the  points,''  dia  give  his  opinion,  and  weighed 
down  the  scale. 

I  might  refer  to  many  instances  of  the  law 
lords — ^and  of  the  judges  in  all  the  courts— de* 
cliningto  interfere  in  judgments  in  cases  which 
they  md  not  hear  argued :  I  might  say  it  is  of 
constant  occurrence.'  I  go  farther,  and  beg* 
leave  to  doubt  whether  the  cases  you  cite  for 
the  contrarv  practice  in  former  times,  do  not 
prove  that  tne  practice  then  was  the  same  as  it 
IS  now.  The  case  of  The  Bishop  of  London  v» 
Fytehe,  decided  in  1783,  is  reported  in  the 
Appendix  to  Cunningham's  Law  of  Simony, 
published  in  17B4,  in  which  (as  also  in  2 
Brown's  P.  Cases)  it  is  said  that  the  judgment 
was  reversed,  on  a  division,  by  nineteen  peers 
against  eighteen.  The  entries  in  the  LordsT 
Journals  (vol.  36,  p.  687)  do  not  state  the 
numbers,  or  that  there  was  a  division  at  all. 
But  supposing  that  the  statement  by  the  con* 
temporary  reporter  is  correct,  what  reason®  is 
there  to  say  tnat  all  the  peers  who  voted  did 
not  hear  the  case  argued,  and  make  themselves 
masters  of  the  points  ?  The  question  at  issue 
was  of  great  importance  generally,  particularly 


any  great  case  affecting  the  whole,  country, 
altnough  not  acquainted  with  the  legal  niceties 
of  the  case,  which  of  course  they  could  not  pre* 
tend  to  understand :  although  we  admit  a  lam 
lord  would  not  do  this  except  under  peculiar 
circumstances.  Every  judgment  of  the  House 
of  Lords  is  the  order  '*  of  the  Lords  spiritual  and 
tempond;'*  and  thus  stands  on  the  Journals* 

^  There  is  no  evidence  that  they  did,  and 
the  obvious  presumption  is,  that  some  one  or 
more  out  of  thirty-^secen  peers  did  not.  There 
can  be  little  doubt  that  the  whip  was  used 
on  both  sides. — Ed. 

B  5 
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affecling  the  Episcopal  Bench  and  lay  patrons, 
inclading  many  peers ;  it  was  also  a  question 
of  which  the  Lord  Chancellor  (Thurlow)  took 
a  different  view  from  Lord  Mansfield^  and 
other  judges  of  the  common  law  courts.  It  is 
very  probable  that  man^  peers  besides  those 
who  voted  had  attended  m  the  house^  and  that 
those  only  who  ''  made  themselves  masters  of 
the  points  "  interposed  in  the  judgment :  it  is, 
at  all  events,  quite  clear  from  the  speeches  of 
four  bishops,  given  in  the  report,  that  they  had 
attended  tne  arguments,  and  "  made  them- 
selves masters  of  the  points."  Several  days 
were  occupied  in  hearing,  first,  the  eight  judges 
delivering  their  opinions  seriatim,  and  then  the 
four  bishops,  and  the  two  law  lords,  and  the 
Duke  of  Richmond.  Why  should  more  days 
be  consumed  in  hearing  other  peers,  who, 
though  masters  of  the  pcnnts,  ought  have  no 
mew  arguments  to  offer,  and  therefore  con. 
curved  m  the  reasons  before  given  on  one  side 
or  ^e  other? 

The  next  case  you  cite  as  an  authority  for 
your  proposition  is  Bertie  v.  Lord  Falkkmd,  in 
1697.  ^  ou  say,  "  upwards  of  a  hundred  pe^rs 
were  in  the  house."  I  do  not  know  where  you 
find  that:^  the  number  is  not  stated  in  die 
Journals,  nor  in  the  report  by  CoUes,  who,  aner 
observing  (p.  13)  that  there  were  contradictory 
accounts  ot  the  fate  of  the  appeal,  states  the 
facts  from  the  Journals,  voL  xvi.  pp.  230,  236, 
237,  238,  240,  243,  to  which  I  rsfer  yoQ,  ex- 
tracting only  what  I  deem  material  for  my  own 
purpose.  *'  After  hearing  counsel  this  day  at 
the  bar  upon  the  petition  and  appeal  of»  &c., 
aad  debate  of  what  was  offered  tWeoa,  it  is 
ordered  by  die  Lords,  &c.,  that  the  debate  be 
adjourned  to  the  17th,  &c.,  and  aQ  the  Lerds 
Aiw  day  preeent  be  summoned  them  to  attendy  and 
all  the  Judges  also."  They  were  summoned 
accordingly,*  and  the  House  resumed  the  de- 
bate on  the  day  appointed,  when  the  question 
was  proposed,  "whether  die  appellants  shall 
have  any  rehef,"  and  "  it  was  resolved  in  the 


*  Our  authority  for  this  statement  is  the  very 
accurate  book  of  Mr.  Macqueen,  p.  28. — Ed. 

«  Our  correspondent  is  not  qdite  candid 
here.  It  is  true,  as  he  says,  that  the  lords  pre- 
sent were  summoned  to  attend,  but  the  fact  is, 
from  the  Journals,  that  many  did  not  attend 
who  attended  the  first  day,  and  vice  versa  j  as 
the  lists  of  the  names  of  tne  peers  present  on 
the  10th  and  I6th  of  March,  1697,  the  two  days 
referred  to,  differ  in  manv  particulars ;  and  the 
dear  inference  is,  that  tne  peers  who  attended 
the  second  time  decided  the  case,  some  of  them 
not  having  been  present  on  the  first  day :  and 
it  would  further  seem  that,  in  particular,  Earl 
Berkeley  was  among  the  dissentients  (his  name 
being  given)  on  the  l6th,  not  having  been  pre- 
sent  on  the  10th.  But  what  was  the  point 
in  this  case  ?  It  was  whether  Mr.  Bertie  should 
enjoy  an  estate  for  life.  It  was  a  legal  Ques- 
tion. How,  then,  we  wish  to  know,  could  the 
lay  peers,  the  hundred  and  more  that  attended, 
make  themselves  "  masters  of  the  points  ?** — 
Ed. 


affirmative,"  that  is,  that  the  decree  bdow  be 
reversed.  Then  follow  the  names  of  twenty- 
one  dissentient  peers,  protesting  against  that 
judgment.  There  is  no  entry  showing  how 
many  voted,  or  that  any  one  voted  who  did  not 
*•  make  himself  master  of  the  points  :"  on  the 
contrary,  I  hold  it  an  inference  plwn  from  the 
above  words  of  the  order,  (the  Lords  then 
present,  &c.)  that  all  the  peers  who  voted  did 
previously  make  themselves  master  of  the  points 
m  the  cause :  and  I  think  the  third  case  to 
which  you  refer,  Douglas  v.  The  Duke  of  Argyie, 
is  no  better  authority  thaa  the  two  former/ 

Allow  me  to  correct  another  error:  *'the 
practice,"  you  say,  (p.  407,  2nd  column,) 
''  of  peers  voting  is  not  confined  to  the  Iset 
century,  and  recent  instances  may  be  given  in 
which  the  great  body  of  peers  have  thought  it 
fit  to  attend  and  vote  in  the  judicial  business 
of  the  House  of  Lords."  Your  proof  of  this 
assertion  is  an  extract  from  Lord  Brougham's 
speeches ;  but  his  lordship  says,  "  though  the 
peers  generally  interfere  very  little  with  the  j'ii>- 
dicial  business  of  the  House  of  Lords,  &c.,  their 
lordships  do  not  exercise  the  same  abstinence 
upon  dkvorce  bills."  Then  follows  the  instance. 
I  admit  that  the  proceedings  in  the  second 
reading  of  a  divorce  bill  are  of  bl  judicial  nature, 
and  I  nurther  admit  that  it  has  been  and  is  the 
practice  of  lay  peers  to  vote ;  they  did  so  in  the 
late  case  of  the  Taumshend  Peer&re,  (10  Clark 
&  F.  369 ;  see  pp,  311  to  316) ;  but  I  say  with 
confidence,  because  I  know,  that  they  did  not 
so  vote  without  "  hearing  the  case  ana  making 
themselves  masters  of  the  points."r 

Then,  in  the  second  column  of  p.  470,  yon 
observe,  '*  When  there  is  an  equaUty  of  votes 
in  any  question,  the  efl^t  is  the  same  aa  if 
there  were  a  majority  of  non-contents,  &e.  If, 
therefbre,  in  a  motion  to  affirm  a  judgment,  the 
lords  should  liappen  to  be  equally  divided,  the 
motion  would  be  negatived,  and  a  revaraal 
would  be  the  consequence"  Now,  I  submit  that 
all  petitions  of  appeal  and  writs  of  error  pray 
that  the  judgment  complained  of  be  reversed, 
&c.,  and  the  first  question  put  by  the  Speaker 
is,  "whether  it  is  tneir  loroehips^  pleasure  that 
it  be  reversed."  When  the  question  is  fully 
put,  and  the  numbers  are  found  to  be  equal, 
affirmance  of  the  judgmeat,  and  not  a  reversed, 
is  the  consequence.*^    Towards  the  conclusion 

'  This  is  a  very  summary  way  of  disposing 
of  the  case ;  but  how  does  our  correspondent 
get  over  the  fact  that  in  this  one  hundred 
and  seven  peers  were  present  at  the  decision  ? 
—Ed. 

r  In  the  Townshend  Peerage  case  our  cor- 
respondent is,  no  doubt,  correct ;  but  he  has 
supplied  us  with  a  recent  instance  of  the  lay 
peers  voting  in  a  judicisl  matter,  not  a  divorce 
bill;  and  we  must  repeat,  that  in.  divorce  bills, 
as  to  which  we  have  already  cited  Lord 
Brougham,  it  has  been  the  practice  of  laypeers 
to  vote  without  having  heard  the  case. — ^Bd* 

^  We  are  obliged  to  our  correspoadeat  lor 
seltiag  us  right  here,  or  rather  for  complolii^ 
our  sentence^  We  wera  right  in  o«r  statemant, 
but,  to  avmd  ike  result  which  we  stikted,  we 
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of  your  article,  yoQ  repeat  your  opimoxi  tlwti 
"the  precedents  in  the  House  of  Lords  (those 
before  meutioned)  would  have  justified  the  lay 
lords  votinff,  particularly  as  this(0'CQane//(nk* 
others  v.  Tke  Queen)  was  not  an  ordinary  ksgal 
case,  but  a  case  involving  great  political  consi- 
derations. It  is  important  that  thia  ^ould  be 
understood,  as  this  case,  without  such  under- 
standing and  explanation,  would  go  far  as  a 
precedent  in  all  future  cases,  and  thus  a  course 
of  proceeding,  which  was  adopted  in  the  emer- 
gencv,  &c.,  would  grow  into  a  settled  rule, 
which  appears  to  us  to  unsettle  a  mast  important 
amstitutional  prtndph'*  I  beg  humbly  to 
submit  that  the  case  of  (yComuU  and  others  v. 
Tke  Queen  does  not  unsettle  any  constitutional 
principle,  but  that  it  is  in  perfect  accord  with 
all  such  principles,  aa  it  is  with  precedents  and 
with  the  practice  of  the  Houae.  Let  us  recol- 
kct  what  pasaed.  Tke  case  waa  argued  for 
six  days  and  parts  of  two  niffhts,  before  many 
p^rs— lay>  and  law,  and  episcopal— several  of 
the  judges  of  the  common  law  courts  being 
present.  Of  the  peers  who  attended,  some  from 
curiosity,  others  from  other  motives,  five  onfy 
were  seen  to  take  &e  means  of  "  making  them- 
selves masters  of  the  points/'  Each  of  these 
had  a  desk  or  table  before  him»  with  the 
printed  cases  and  writing  materials — as  is 
the  general  practice — and  each  took  co- 
{)ious  notes  of  the  arguments^  put  ques- 
tions to  counsel,  ealled  for  explanations, 
conferred  with  the  learned  judges,  called 
for  hooks,  text-books,  and  reports^ndeed, 
kept  the  messengers  of  the  house  constantly 
on  foot,  fetching  those  books  from  the  bar  and 
the  libraries.  At  the  close  of  the  arguments, 
these  live  peers  conferred  together,  and  agreed 
upon  eleven  questions  of  law  to  be  proposed  to 
the  learned  judges ;  and  never  were  Questions 
framed  in  a  more  fair  and  favourable  form  for 
plaintiffs  in  error,  testibus  the  3rd  and  11th,  in 
28  Leg.  Obs«  360.  The  learned  judges,  having 
obtained  time  to  consider  these  questions,  came 
on  a  day  appointed  and  deliveredf  their  opinions, 
agreeing  in  their  answers  to  all  the  questions, 
except  the  two  above  mentioned,  upon  which 
two  of  the  judges  were  for  reversing  the  judg- 
ment, whue  SIX  were  of  a  contrary  opinion. 
The  opinions  of  the  judges  were  ordered  to  be 
printed,  and  a  future  day  appointed  for  the 
peers  to  give  their  judgment.  The  peers  met, 
in  large  numbers,  on  the  day  appointed,  but 
Jhe  only — the  five  who  took  notes  of  the  argu- 
ments, as  before  mentioned — ^had  duly  prepared 
their  judgments,  with  thdr  reasons  reduced, 
for  the  most  part,  to  writing,  whidi  they  seve- 
rally read.  They  differed,  two  being  in  sup- 
port of  the  judgment  of  the  court  below,  and 
three  for  reversing  it.  There  was  no  other 
peer  who  "  made  himself  master  of  the  points," 
or  at  aU  prepared  to  ass^  legal  reasons  for 


iboald  miclonbtedly  have  added  that  in  the 
pactiee  of  the  House  of  Lords,  the  question 
IS  first  put  for  revsrsmff,  and  not  for  agirmm^ 
an  appeal.    See  Macqueen,  p.  27. — Ed. 


the  vote  which  several  were  ready  to  give. 
Now  let  me  ask,  whether,  in  this,  case,  thus 
truly,  though  tediously,  described,  it  would  not 
be  a  violation  of  all  constitutional  principles,  a 
profanation  and  a  mockery  of  sacred  justice,  a 
disgrace  and  destruction  to  the  judiciid  sanctity 
of  uie  supreme  court  of  these  realms — the  last 
resort  for  the  oppressed  subject — if  these  peers 
were  allowed  to  interfere  in  the  decision }  I 
know  your  answer. 

One  word  in  the  last  parajpraph  of  vour 
article,  "  the  necessity  of  reconsidering  ana  re- 
settbng  the  present  i^pellate  jurisdiction  of  the 
House  of  Lords,"  &c.  I  do  not  say  that  that 
jurisdiction  cannot  be  improved,  but  I  say  that, 
as  constituted  and  workinp;  now  and  for  some 
years  back,  the  suitors  to  it  have  the  benefit  oi 
the  highest  and  most  varied  legal  learning  that 
ever  adorned  any  judicial  tribunal,  whether  ori- 
ginal or  appellate ;  that  the  noble  and  learned 
persons  wno  give  their  gratuitous  aid  to  the 
Lord  Chancellor  do,  like  his  lordship,  devols 
their  time  and  minds  to  the  most  laborious  in- 
vestigation of  all  the  cases  that  come  before 
them,  and,  in  confirmation  of  their  solemn 
decisions,  give  their  reasons  at  length,  not  only 
for  the  satisfaction  of  the  parties,  but  also  for 
tlis  benefit  of  the  legal  profession  in  aU 
countries  and  ages  to  corns.  A.  B. 

[One  other  word,  in  conclusion,  on  this  impor- 
tant matter.  The  argument  of  our  correspon- 
dent appears  to  us  untenable.  He  seems  to  sup- 
pose that  no  peer  has  a  right  to  vote  who  has 
not  a  desk  before  him,  and  can  state  legal 
grounds  for  his  opinion.  Surely  this  is  at 
once  to  exclude  aU  the  ky  peers.  How  is  it 
possible  for  a  lay  peer  to  give  legal  reasons,  or 
to  take  notes  of  any  legal  vahie  in  an  appeal  ^ 
This  throws  the  power  entirely  into  the  hands 
of  the  law  lords.  It  may  be  right  to  do  this; 
it  may  be  right  that  they  should  have  it ;  but 
we  repeat,  it  is  not  the  theory  of  the  constitu- 
tion, as  laid  down  b^  all  constitutional  writers, 
some  of  whom  we  cited  in  our  first  article.  If 
it  be  right  that  the  law  lords  shall  have  the 
exdusive  right  of  deciding  the  judicial  business 
of  the  House  of  Lords,  it  should  be  so  declared, 
and  not  left  to  be  regulated  by  the  prac- 
tice of  the  House  of  Lords.  It  is  perfectly 
true  that  by  accident  there  is  at  present  a  most 
admirable  tribunal  in  the  law  lords  who  now 
dispose  of  the  appeals.  Who  would  underrate 
the  judicial  merits  of  the  Lord  Chancellor  and 
Lords  Brougham,  C^ttenham,  and  Campbell  I 
But  the  country  might  be  deprived  of  the 
assistance  of  three  of  mese  learned  lords  at  any 
time.  In  the  present  century,  the  Lord  Chan- 
cellor sat  alone  and  unassisted  for  many  years. 
Thepresent  excellentconstitutionof  the  appellate 
jurisdiction  of  the  House  of  Lords  is  the  result 
of  chance.  It  would  be  next  to  impossible  to 
find  again  the  same  men  willing  to  work.  Be- 
sides on  principle  we  object  to  the  purely  gra- 
tuitous aid  of  the  judges  of  the  first  appefiate 
jurisdiction  of  the  country.  We  repeat,  then, 
that  this  merits  the  attention  of  the  legislature 
in  the  ensuing  session  :  and,  moreover,  we  do 
not  doubt  that  it  will  receive  it. — £d.] 
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MICHAELMAS  TERM  EXAMINATION. 

The  Examiners  appointed  for  the  examina- 
tion of  persons  applying  to  be  admitted  at- 
torneys, nave  appointed  Tuesday  the  19th  of 
November,  at  half-past  nine  in  tne  forenoon,  at 
the  hall  of  the  Incorporated  Law  Society,  in 
Chancery  Lane,  to  take  the  examination,  which 
will  commence  at  ten  o'clock  precisely. 

The  articles  of  clerkship  and  assignment,  if 
any,  with  answers  to  the  questions  as  to  due  ser- 
yices,  according  to  the  regulations  approved  by 
the  judges,  must  be  left  at  the  Law  Society,  on 
or  before  Wednesday  the  9th  inst. 
•  Where  the  articles  have  not  expired,  but  will 
expire  during  the  terra,  the  candidate  may  be 
examined  conditionally,  but  the  articles  must 
be  left  within  the  first^  seven  days  of  term,  and 
answers  up  to  that  time. 

A  paper  of  questions  wiU  be  delivered  to 
each  candidate,  containing  questions  to  be 
answered  in  writing,  classed  under  the  several 
heads  of — 1,  Preliminary.  2.  Common  and 
Statute  Law,  and  Practice  of  the  Courts.  3. 
Conveyancing.  4.  Equity  and  Practice  of  the 
Courts.  6.  Bankruptcy  and  Practice  of  the 
Courts.  6.  Criminsd  Law,  and  Proceedings 
before  Justices  of  the  Peace. 

Each  candidate  is  required  to  answer  dU  the 
preliminary  questions  (No.  1.);  and  it  is  ex- 
pected he  should  answer  in  three  or  more  of  the 
other  heads  of  inquiry, — Common  Law  and 
Equity  being  two  thereof. 

195  notices  of  admission  have  been  given 
for  this  term,  but  of  these  29  have  been  already 
examined,  leaving  166  to  be  examined,  besides 
6  who  have  not  given  notice  of  admission. 


SUPERIOR  COURTS. 
Vitt^^lKnctWox  of  Sngloiilr. 

[Reported  by  E.  Vafbittart  Nxalb,  Esq.,  Barrister 
at  Lav  J] 

PARTIES. — JOINT   STOCK   COMPANY.  —  MIS- 
JOINDER. 

To  a  bill  charging  the  directors  of  a  joint 
stock  banking  company  with  a  fraudulent 
misappropriation  of  the  assets  of  the  com- 
pany,  and  praying  for  an  account  against 
them,  and  that  they  might  be  restrained 
from  acting  as  directors,  and  for  a  receiver 
of  the  partnership  assets :  Held,  not  neces- 
sary  that  all  the  shareholders  should  be 
parties.  Three  out  of  several  co-plaintiffs, 
members  of  a  trading  co-partnership,  were 
specially  liable  to  the  payment  of  certain 
bills,  which  it  was  alleged  were  accepted  by 
them  as  sureties  for  the  co-partnershtp  j  and 
in  respect  of  which  an  injunction  was  sought. 
Held,  that  there  was  no  misjoinder. 

This  was  a  demurrer  to  a  bill,  having  as  its 
object  the  obtaining  an  account  of  the  assets  of 


the  late  Marylebone  Banking  Company,  and 
also  the    restraining    three    actions    brought 
against  three  of  the  plaintiffs,  as  sureties  for 
the   bank.    The  alleged  causes  of  demurrer 
were  misjoinder  and  want  of  parties.     The 
misjoinder,  it  was  contended,  was  produced  by 
the  joinder  of  the  plaintiffs,  who,  as  sureties  for 
the  bank,  were  specially  liable  to  pay  the  promis- 
sory notes  with  the  others,  whohan  only  a  general 
liability  as  shareholders  in  the  bank.  The  equity 
for  restraining  the  actions  rested  on  allegations 
that  the  debt  had  been  satisfied  out  of  the 
assets  of  the  company.    The  more  important 
question  was  upon  the  want  of  parties.    The 
bill  as  at  present  framed  was  filed  by  cert^n  of 
the   shareholders  in  the  bank,  in  behalf  of 
themselves  and  all  others  except  those  who 
were  made  defendants,  who  were  the  directors 
of  the  establishment ;  it  stated  that  all  the  calls 
had  been  paid  up  by  all  the  shareholders  ex- 
cept the  defendants,  whom  it  charged  with  a 
fraudulent  misappropriation  of  the  monies  thus 
received,  and  with  nonpayment  of  what  was  due 
on  their  own  shares,  ana  it  prayed  for  an  ac- 
count of  all  sums  received  or  which  ought  to 
have  been  received  by  the  directors,  and  of  all 
sums  properly  expended  by  them,  and  of  all 
bills  discounted  by  them  on  which  any  loss  had 
been  sustained,  and  of  all  transactions  not  in- 
cluded in  these  accounts,  and  asked  for  all 
necessary  declarations  and  directions  in  respect 
of  them ;    and    that  what    should  be  found 
due  from  the  directors  should  be  pud   and 
applied   for   the  benefit  of  the  shareholders, 
as  the  court  should  direct ;  and  in  the  mean- 
time  that  the  directors    might   be    enjoined 
from  acting  as    such;    and  that  a  receiver 
of  all  the  estate  and  assets  of  the  company 
might  be  appointed.     On  a  former  occasion 
the  bill  had  been  before   the  court  upon  a 
demurrer  which  had  then  been  allowed.     At 
that  time  it  contained  a  prayer  for  a  declara- 
tion, "  that  the  business  of  the  company  hanng 
ceased  and  determined  subject   only  to  the 
winding  up  of  its  affairs,  the  company  is  dis- 
solved, ana  ought  to  be  dissolved,"  and  that  an 
account  might  be  taken  of  the  deposits  and 
calls  of  the  shareholders,  and  of  the  debts  and 
assets  due  to  the  company,    llie  demurrer 
had  been  allowed  on  that  occasion,  on    the 
ground    that    what    was    asked    practically 
amounted  to  a  decree  for  the  dissolution  of  the 
company,  which  the  courts  will  not  make  in 
the  absence  of  any  of  the  parties  entitled  to 
oppose    it.     It  was  now  contended  for  the 
plaintiffs,  that  the  bill  was  brought  within  tiie 
reason  of  Walworth  v.  Holt,    4  M.  &  C.  619; 
where  Lord  Cottenham  had  allowed  some  part- 
ners to  sue  on  behalf  of  themselves  and  all 
others  for  an  account  of  the  assets  of  an  insol- 
vent joint  stock  bank. 

Mr.  Wakefield,  Mr.  Bethell,  and  Mr.  Local 
for  the  bill. 

Mr.  Stuart,  Mr.  Lowndes,  Mr.  Elmsley,  and 
Mr.  Wood,  for  the  demurrers,  distinguished 
the  case  from  Walworth  y.  Hok  upon  the 
ground  that  there  it  was  stated  that  Uie  com- 
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pany  was  insolvent,  and  therefore  no  fj^eneral 
account  was  sought,  as  was  in  fact  the  case 
here ;  there  also,  there  was  no  property  to  meet 
the  claims  but  the  unpaid  calls  of  the  directors, 
neither  was  any  account  sought  of  the  manage- 
ment of  the  company  by  the  directors  as  such, 
and  therefore  the  bill  did  not  involve  the  ne- 
cessity of  taking  all  the  accounts  which  would 
be  necessary  on  a  dissolution ;  lastly,  in  that 
case,  there  being  no  surplus,  there  was  no  ne- 
cessity for  a  distribution  among  the  share- 
holders, or  for  ascertainmg  their  respective 
shares,  or  taking  an  account  of  the  debts  ow- 
ing  from  them  to  the  company ;  but  all  these 
circumstances  occurred  here.  They  cited 
Loscomhe  v.  Russel,  4  Sim.  8. 

The  Vice  Chancellor  deferred  his  judgment 
until  be  could  satisfy  himself  how  far  the  case 
fell  within  the  reason  of  Walworth  v.  Holtj  and 
then  said  that  he  could  not  see  any  substantial 
difference  between  the  two  cases ;  it  appeared 
to  him  that  the  relief  asked  in  that  case  was  as 
extensive  as  in  the  present,  and  there  were  here 
allegations  similar  to  those  contained  in  that 
bill,  namely,  that  all  but  the  defendants  were  in 
the  same  interest  with  the  plaintiffs  who  sued 
on  behalf  of  them  and  of  all  the  others.  He 
thought  the  reason  of  Lord  Cottenham's  de- 
cision in  Walworth  v.  Holt,  was  applicable  to 
the  present  case ;  because  if  you  required  all 
the  partners  to  be  present,  great  injustice 
mif^ht  be  done  without  any  power  of  obtaining 
redress.  As  to  the  alleged  misjoinder,  there 
certainly  was  a  special  case  stated  as  to  some 
of  the  parties,  but  it  seemed  to  him  that 
sufficient  was  stated  as  to  the  circumstances 
under  which  the  promissory  notes  were 
given  to  show  that  these  gentlemen  would 
have  a  right  to  be  paid  out  of  the  assets; 
it  was  true  that  these  individuals  would  be 
specially  released,  as  to  the  promissory  notes, 
but  the  case  was  so  stated  as  to  show  that  the 
general  assets  must  be  applicable  to  make 
good  the  amount  due  on  them,  if  those  assets 
should  be  realized ;  he  therefore  thought  that 
there  was  no  misjoinder.  Demurrers  over- 
ruled. Decks  v.  Stanhope.  July  8th  and  12th 
IS44. 


VtrMTtantellor  l^tgrsm. 

[PupwriidhyJ.  H.  CoOKS,  Esq.,  BarritUr  ai  Law.] 

INJUNCTION. — VENDOR  AND  PURCHASER. — 
SALB  OF  SHIP. — PRACTICE.— LIEN. — RE- 
CEIVER. 

Upon  motion  for  an  injunction  hy  an  alleged 
purchaser,  to  restrain  the  registered  owners 
of  a  skip  from  interfering  with  her,  her 
cargo,  or  freight,  a  court  of  equity  has 
power  to  take  possession  thereof,  until  the 
validity  of  the  sale  has  been  decided  at  law. 

Semble,  that  a  party  who  claims  as  purchaser 
of  a  vessel  to  which  he  is  found  to  have  no 
title,  cannot  claim  a  lien  upon  her  for  money 
expended  in  her  repair. 


Qu£Bre,  whether  equity  can  assist  a  party 
in  removing  one  name  from,  and  putting  an- 
other upon,  the  register  ? 

Practice  of  the  court  in  directing  issues,  or 
leaving  parties  to  their  legal  remedy,  and  in 
imposing  terms  upon  them, 

Mr.  Rondlly  moved,  on  the  part  of  the  plain- 
tiffs, (the  alleged  purchasers  of  the  baroue 
"  Indemnity,")  to  restrain  the  defendants  (ner 
registered  owners,  who  denied  the  vaHdity  of 
the  sale  by  their  captain,)  from  interfering  with 
the  vessel  or  cargo,  or  from  removing  or  at- 
tempting to  remove  her  out  of  the  port  of 
London,  or  from  the  jurisdiction  of  the  court, 
or  from  instituting  proceedings  in  the  Court  of 
Admiralty  relative  to  the  possession  of  the 
vessel ;  and  also  for  a  receiver  to  manage  the 
ship,  &c.  pending  proceedings  in  law  or  equity; 
to  take  possession  of  the  cargo ;  and  to  receive 
the  freight.  The  vessel  was  in  the  docks  of 
St.  Katherine,  and  the  cargo  in  the  temporary 
custody  of  the  dock-master.  In  support  of  the 
injunction  it  was  stated,  that  the  vessel  having 
reached  Port  Nicholson  in  July  1842,  was 
found,  upon  survey,  to  be  unseaworthy.  The 
captain  and  the  consignees  being  unable  to  ob- 
tain the  funds  necessarv  to  put  her  into  repair, 
she  was  advertised  ana  sold  to  the  plaintiffs, 
who  thoroughly  repaired  her.  She  afterwards 
came  to  this  country  with  consignments,  and 
on  arriving  in  the  docks,  the  defendants  took 
■  possession  of  her.  The  plaintiffs  claimed  as 
purchasers  from  the  captain,  who  had  given  a 
Dill  of  sale,  and  they  insisted,  that  even  if  the 
sale  should  appear  to  be  invaUd,  they  had  a 
right  of  lien  upon  the  vessel  until  they  were 
repaid  the  amount  expended  in  repairs.  They 
had  paid  for  the  vessel  by  an  endorsement 
upon  a  bill  of  exchange,  which,  however,  they 
refused  to  honour  until  the  sale  was  confirmed 
by  the  defendants;  and  they  sought  by  the 

E resent  motion  also  to  restrain  an  action  which 
ad  been  commenced  by  the  indorsers,  until 
the  question  as  to  the  validity  of  the  sale  had 
been  decided.  The  defendants  denied  that  the 
repairs  were  necessary  to  the  extent  to  which 
they  had  been  eflTected ;  that  the  master  had 
power  to  sell ;  or  that,  supposing  he  had,  the 
sale  was  perfect  and  valid  in  law. 

Mr.  Romilly  and  Mr.  Roll,  in  support  of  the 
motion,  submitted  that  the  court  would  at  once 
decide  upon  the  validity  of  the  title  of  the  plain- 
tiffs as  purchasers,  the  only  Refect  in  com. 
pleting  it  being  the  formal  act  of  registry  at 
the  Custom-house.  As  to  the  authority  of  the 
captain  to  sell,  they  cited  the  case  of  the  "  Gra- 
titudine,"  3  Rob.  Adm.  Rep.  240 ;  Mestaer  v. 
Gillespie,  U  Ves.  621;  Ex  parte  Yallop,  15 
Ves.  60;  Reid  v.  Darhy,  10  East.  143  ;  Robin- 
son V.  Macdonnell,  5  Mau.  &  S.  228 ;  Morris  v. 
Robinson,  3  B.  &  C.  196;  Hunter  v.  Parker,  7 
Mee.  &  W.  322. 

His  Honour  said,  that  before  hearing  the 
other  side  he  would  consider  the  authorities ; 
and  intimated  that  he  did  not  entertain  so  much 
doubt  about  the  necessity  of  the  sale,  as  to  the 
eouitable  jurisdiction  of  the  court  in  the  case 
of  a  ship. 


la 
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Juiy  26.  His  Honmir  said, — It  is  clear  the 
only  question  which  it  is  competent  for  me>  at 
this  time,  to  decide  is,  whether  the  facts  relied 
upon  give  the  applicants  a  title  at  law.  There 
is  no  fp'ound  for  saying  that  they  have  an 
equitable  title  to  the  assistance  of  the  court, 
until  this  is  established.  The  next  question  is, 
supposing  the  legal  title  be  not  made  out, 
whether  the  plaintiffs  have  a  title  bv  way  of 
lien  in  respect  of  the  money  which  they  may 
have  expended.  The  caee  of  Arthur  v.  Barton, 
6  M.  &  W.  138,  is  a  direct  authority  on  that 
point,  although  before  that  case  was  cited  I  was 
mclined  to  think  that  there  could  be  no  lien  in 
this  case,  and  for  this  reason :  on  looking  at 
the  bill  of  sale,  it  appears  the  property  is  de- 
signated as  the  defendants',  of  whicn  the  plain- 
tiffs had  become  the  purchasers.  Having  got 
a  title  as  purchasers,  they  would  have  had  a 
right  to  do  what  they  pleased  in  the  character 
of  owners.  It  turns  out,  according  to  the  de- 
fendants' case,  that,  in  truth,  they  purchased 
without  a  title,  and  that  they  have  been  ex- 
pending money  upon  this  chattel;  If  that  is  the 
case,  a  court  of  equity  cannot  give  him  a  lien. 
A  person  buying  the  estate  of  another,  without 
a  title,  cannot  come  into  this  court  and  say, 
*^  I  will  retain  the  estate  until  you  pay  me  the 
money  which  I  have  laid  out  upon  it."  There 
is  no  such  equity,  in  the  absence  of  any  con- 
tract. That  therefore  is  a  point  upon  which  I 
need  not  trouble  the  counsel  for  the  defen- 
dants. 

The  next  question  is,  whether  the  chattel  is 
of  such  a  nature  as  to  entitle  the  plaintiffs  to 
the  protection  of  a  court  of  equity.  I  have 
very  little  doubt  that  there  are  many  cases  in 
which  the  owners  of  a  ship  would  be  entitled 
to  protection ;  as,  for  instance,  where  she  had 
engagements,  and  other  cases,  in  which  da- 
mages would  not  be  an  adequate  compensation, 
and  in  which  justice  would  not  be  done  except 
by  protecting  the  chattel.  Here  nothing  more 
is  stated  than  the  arrival  of  the  ship  in  the 
river  Thames,  and  a  dispute  as  to  the  lawful 
ownershi|).  Upon  that  case  alone  I  could 
never  decide  the  case  in  the  plaintiffs'  favour 
without  deciding  that  whenever  a  ship  comes 
into  the  Thames,  and  a  dispute  arises  as  to 
who  is  the  legal  owner,  a  bill  in  equity  will  lie 
to  prevent  the  other  partv  from  interfering 
until  the  qtiestion  of  law  is  aecided.     Another 

S round  might  be  mentioned,  (which  would 
ter  this  riew  of  the  case,)  namely,  that  the 
parties  might  be  about  to  deal  with  it  in  a  way 
which  womd  entitle  the  plaintiffs  to  an  injunc- 
tion. They  might  be  anout  to  destroy  it,  or 
carry  it  away,  so  as  to  make  the  interference  of 
the  court  proper,  regard  being[  had  to  this,  that 
there  is  a  sort  of  privity  which  the  plaintiffs 
have,  inasmuch  as  they  claim  under  the  defen- 
dants' agent,  and  the  agent  had  power,  under 
flome  circumstances,  to  make  a  good  title. 
That  point  I  exclude  here,  because  there  is 
nothing  whatever  of  that  special  nature  in  the 
<»ae.  I  would  also  exclude  the  point  which 
was  very  prominently  put  forward  in  the  bill, 
namely,  that  the  bill  of  sale,  if  not  good  as  a 


bill  of  sale,  is  yet  good,  and  may  be  treated  as 
a  bottomry  bond.  Lord  Langaale  has  decided 
that  if  an  instrument  would  not  operate  pre- 
cisely in  the  way  in  which  it  was  intended,  it 
might  operate  in  another  way,  so  as  to  effec* 
tuate  what  was  the  actual  intention  of  the  par- 
ties. But  here  the  intention  of  the  parties  was 
to  effect  a  sale ;  that  was  the  object :  now  they 
say  they  will  call  upon  the  court  to  treat  it  as 
a  bottomry  transaction.  Upon  these  parts  of 
the  case  I  am  with  the  defendant. 

But  there  are  two  other  points  which  are  very 
extensive  in  their  bearings.  In  the  first  place, 
the  legal  title  may  be  in  the  one  party,  and  the 
apparent  title  in  the  other.  If  the  plaintiffs 
have  the  legal  property  in  the  ship,  by  means 
of  the  sale,  then,  in  order  that  they  may  acquire 
a  perfect  title  according  to  the  laws  of  the 
country,  they  must,  by  some  means,  get  their 
names  upon  the  register,  llie  defendants' 
names  are  now  upon  the  register,  as  apparent 
owners.  A  man  cannot  have  a  perfectly  legal 
title  to  a  ship,  until  he  gets  his  name  upon  the 
register,  although  his  name  may  be  on  the  re- 
gister without  his  being  the  lawful  owner  of 
the  ship.  If  the  sale  has  given  the  plaintiffs 
the  legal  right,  they  must  have  the  rignt  to  get 
their  names  upon  the  register.  If  the  sale  is 
I  good,  and  the  defendants  refuse  to  allow  the 
plaintiffs  to  put  their  names  upon  the  register, 
there  must  be  some  machinery  or  other,  by 
which  the  legal  title  must  be  perfected.  As  the 
case  stands  now,  the  defendants  are  the  ap- 
parent owners,  and  the  plaintiffs  are  the  real 
owners.    That  may  give  the  latter  an  equity. 

Another  point  is  this, — and  it  may  give  the 
plaintiffs  an  equity  according  to  their  case, — 
your  agent,  lawfully  authorized,  sold  the  ship, 
and  arranged  with  the  purchasers,  that  they 
should  give  him  a  bill  of  exchange  in  a  certain 
form.  Accordingly,  as  the  case  now  stands, 
they,  the  purchasers,  the  plaintiffs,  are  liable  to 
the  defendants'  a^ent,  by  whom  the  ship  was 
sold.  Upon  that  bill  of  exchange  the  agent  has 
brought  an  action.  The  present  bill  seeks  to 
restrain  the  proceedings  in  that  action.  If  they 
choose  to  waive  their  purchase  altogether,  ac- 
cording to  the  argument,  they  might  have  a 
right  to  file  a  bill  to  restrain  the  agent's  action, 
without  bringing  the  right  to  the  ship  into 
contest  at  all.  But  if  Uiey  choose  to  insist 
upon  their  title,  the  difficulty  is,  how  they  can 
bring  the  question  as  to  the  bill  of  exchange 
before  the  court,  without  bringing  before  it  also 
the  question  as  to  the  ship.  Upon  these  two 
points  I  require  further  information.  As  to 
the  others,  it  seems  to  me  that  this  is  a  case  in 
which  the  legal  title  must  be  tried  at  law.  The 
question  wiU  be  what  the  court  onght  to  do 
pending  the  inquiry. 

Mr.  J.  Parker  and  Mr,  Campbell  were  then 
heard  for  the  defendants,  upon  the  two  points 
mentioned  and  cited,  Anderton  v.  Cambridge,  2 
B.  &  Cr.  691 5  Sykes  v.  GUes,  6  Mer.  &  W. 
645  ;  Abbott  on  Shipping  by  Shee,  pp.  1, 2, 14, 
6  Geo.  4,  c.  105,  (St.  Katherine's  Dock  Act), 
3  &  4  Vict.  c.  65,  (The  Admiralty  Act.) 

They  argued,  Ist,  that  the  bill  of  sale  was 
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invalid;  3ndly«  that  the  quefltion  as  to  the 
transfer  of  the  name  on  tne  register  was  a 
purely  legal  questionj  which  might  be  raised 
upon  a  motion  for  a  mandamus  ;  Srdlf,  that,  at 
all  events,  a  court  of  equity  could  not  interfere, 
but  that  the  admiralty  was  the  proper  jurisdic- 
tion in  such  a  case.  They  put  the  cases  of  a 
sheriff  taking  possession,  and  of  a  refusal  of  a 
steward  to  admit  a  tenant  to  a  copyhold. 

Mr.  Romilly,  in  reply,  cited  Jones  y,  Hughes, 
1  Hare,  383. 

His  Honour  said, — It  has  already  been  con- 
sidered an  established  rule,  that  equity  will  not 
interpose  to  restrain  a  mere  trespass.  An  illus- 
tration of  this  principle  was  given  in  Joiie^  v. 
J(mes,  3  Mer.  161,  in  which  the  right  to  an 
estate  was  litigated  between  an  heir  and  a 
devisee.  One  of  the  parties  proceeded  to  cut 
down  timber  pending  the  suit.  There  Sir 
William  Grant  very  properly  refused  the  in- 
junction to  prevent  the  timber  from  being 
felled.  In  modem  cases,  the  court  has  very 
usefully  interposed  to  restrain  what  appeared 
to  be  only  a  trespass.  But  the  proposition  is 
too  large,  that  in  every  case  where  parties  are 
alleged  to  be  about  -committing  a  trespass 
which  will  be  attended  with  irreparable  mis- 
chief, an  injunction  will  be  granted.  Suppos- 
ing the  nature  of  the  injury  apprehended  is 
such  as  to  make  it  impossible  to  measure  the 
amount  in  damages,  or  if  the  case  be  one  in  which 
any  calculation  of  the  amount  of  the  injury 
must  be  purely  speculative,  there,  indeed,  the 
inclination  of  the  court  is,  in  general,  to  protect 
the  party  in  tlie  enjoyment  ox  the  property  in 
specie.  In  this  case,  it  is  not  alleged  that  the 
ship  is  under  any  engagement,  which,  if  not 
fiilfilled,  might  leave  the  parties  open  to  un- 
liquidated damages  or  to  some  mischief,  the 
amount  of  which  cannot  be  accurately  esti- 
mated. If  the  rights  of  the  parties  are  equally 
balanced,  and  another  court  has  to  determine 
them,  it  is  not  very  easy  to  be  understood  why 
thi3  court  is  to  lend  its  aid  in  favour  of  one 
rather  than  another,  or,  what,  in  fact,  ought  to 
be  done,  pending  the  litigation  of  the  question. 
I  win,  however,  read  the  affidavits,  and  give  the 
case  my  best  attention. 

[The  final  fudgment  will  be  given    in  our 
next  number.]] 

€Nttii'f  IScirrt  Vrarttet  Court. 

[Reported  hy  B.  H.  Woolrtoh,  Ss^,  JBarriHer  at 
Law,^ 

FSACTICK. DISTRINGAS    TO   COMPEL    AP- 

PBARANCX. — LUNATIC. 

dvamutances  under  whM  a  Biatrwfets  was 
granted  to  compel  an   aypmurmee   by  a 


mitted  to  see  him ;  that  the  deponent  went  to 
the  residence  of  the  defendant,  for  the  purposo 
of  serving  him  with  a  copjr  of  a  writ  of  sum- 
mons, when  he  saw  the  footman  of  the  defen- 
dant's fiither,  who,  in  answer  to  his  inquirieVy 
told  him  that  the  keeper  could  not  be  seen,  and 
that  no  person  was  allowed  to  communicate 
with  the  defendant ;  that  he  again  went  to  the 
defendant's  residence,  for  the  purpose  afore- 
said, and  saw  the  same  footman,  wno,  in  an- 
swer to  his  inquiries,  again  stated  that  neither 
the  keeper,  the  defendant's  father,  or  the  de- 
fendant himself,  could  be  seen,  and  that  no 
communication  with  him  was  allowed ;  that  de- 
fendant then  inquired  whether  he  could  see  the 
defendant  on  anv  other  day,  and  at  the  same 
time  informed  the  footman  that  he  had  a  writ 
of  summons  to  serve  upon  the  defendant,  when 
he  was  again  informed  that  no  one  was  allowed 
to  see  or  communicate  with  the  said  defendant ; 
whereupon  the  deponent  left  a  copy  of  the  writ 
of  summons  with  the  footman. 

Coleridge,  J. — ^Take  a  rule. 

Rule  granted. 

Banjield  v.  DmreU,  Q.  B.  P.  C.  E.  T. 
1844. 


Mr.  Horace  Twiss  has  been  appointed  to 
the  vacancy  in  the  office  of  Vice-Chancellor  of 
the  Duchy  of  Lancaster,  made  by  the  death  of 
the  late  Mr.  Holt.  We  think  this  a  very  proper 
appointment. 


Lush  applied  for  a  distringas  to  cfmipel  an 
appearance  by  the  defendant,  who  was  a  lunlic. 
The  affidRTit  eteted  that  the  defendant  resided 
at  his  fintber'fl  house ;  that  he  was  of  onsound 
nmid,  and  Hiat  deponent  had  b^n  infomied 
and  believed  was  under  the  careof  a  keeper, 
vkhoutwfaoce  consent,' eriiie  consent  of  the 
other  inmates  of  the  house,  no  one  was  per- 
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Ranee  v.  Dyball,  dem. 

Anderson  v.  Cargill  and  others,  dem. 

Taylor  v.  Stendall,  dem. 

Mayor,  &c.  Litchfield,  v.  Simpson,  dem. 

Wnghtup  r.  Greenacrc,  dem. 

Clance  and  others  v.  Tinker,  special  case. 

Penny  v.  Gabriel  and  others,  aem. 

Finden  v,  M'Laren,  the  younger,  dem. 

Hartley  and  another  v,  Manton  and  another^ 
dem. 

Pilkinhom  v.  Wright,  dem. 

Nicholas  v.  Wright  dem. 

Boulet  V,  Maire,  dem. 

Common  9l^a6, 

Remanet  Paper  of  Michaelmas   Term,    8  Fic- 

toria,  1844. 

Enlarged  Rules, 

Enlarged  generally, — Johnson  and  others, 

assignees,  v.  Shaw  and  another ;  Dawson  and 

anomer,    assignees,   v,    Sunley ;    Wood    v, 

Weatherby. 

New  Trials  of  Easter  Term  last. 
Middlesex. — Collins  v.  Savage  and  another. 
London. — ^The  Fishmongers  Company  c  Ro- 
bertson   and    others ;   lley  v.   Frankenstein ; 
Wilkinson  v.  Earl  of  Litchfield ;  Metcalf  and 
another  v.  Bushby. 

Glamorgan. — Doe  (Morgan  and  others)  v. 
Powell  and  others. 

Suffolk. — Camac,  Knt.  v.  Warriner. 
Chester, — Doe  (Caldecott)  v.  Johnson. 

New  Trials  of  Trinity  Term  last. 
Middlesex. — Eliot  v.  Allen  and  others ;  Gil- 
lins  V.  Dugan. 

London, — Walton  v,  Ramsey;    Gerish  t7. 
Chartier. 
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Common  Jimo  Cause  lAsts  and  Sittings, — The  Legal  Association. 


Motions  in  arrest  of 
judgment. 


Ct7R.   AD   VULT. 

Grinnell «.  Wills. 
Coxhead  v.  Richards. 
Pontifez  and  another  v,  Wilkinson. 
Lunn  «.  Thornton. 

Pirn  o.  Grazehrooky  and  another,  argued  2nd 
June,  1843. 

Demurrer  Paper  of  Michaelmas  Termw    8  Vic- 
toria, 1844. 
Saturday,       Nov.  2  "^ 
Monday,  —    4 

Tuesday,  —    6 

Wednesday,     —    6 
Thursday,        —    7 

Friday,  —    8    Special  Arguments, 

AspinaU  and  another  v.  Andus. 
Williams  o.  Burrell,  Bart,  and  another. 
Nichols  9.  Payne. 
Steele  v.  Pope. 

Raatrick  v.  Beckwith  and  others. 
Bentley  v.  Goldthorpe  and  another. 
Marriage  «•  Marriage. 
Burgess  v,  Beaumont,  Esq. 
Rannie  v,  Irwin. 
Beckett  ©.  Bradley. 
Walker  r.  Petchell. 
Harrop  o.  Cook. 
Griffiths  17.  Dunnett. 
lliompson  and  another  v.  Small. 
Legge  V.  Boyd. 
Edgell  9.  Curling. 

Wednesday,  13th  Nov.,  special  arguments. 
Friday,  16th  ditto. 

Wednesday,  20th  ditto. 

£xr)t(|tier  of  9  leas. 

MKW   TRIAL   PAPER. 

For  Michaelmas  Term.    8  Vict.  1844. 
For  Judgment, 
Moved  Easter  Term,  1844. 
Liverpool,  Mr.  Baron  BoJ/'e.— Rogers  and 
another  v.  Maw. 

Heard  28th  May  1844. 
For  Argument. 
Moved  Hilary  Term,  1844. 
London,  Lord  Abinger. — A.  J.  Acraman  v. 
Cooper  and  others. 

25th  April  1844,  enlarged  until  after  New 
Trial  had  in  W.  E.  Acraman  v.  Cooper  and 
others. 

Moved  Trinity  Term,  1844. 
Middlesex,  Mr.  Baron  Parke.  —  Heath  v. 
Unwin. 

Middlesex,  Mr,  Baron  Parke, — Franklin  r. 
Neate. 

London,  Lord  Chief  Baron.— BaHey  and  an- 
other r.  Loveday. 

SPECIAL    PAPER. 

For  Michaelmas  Term.     8  Vict.  1844. 
For  Argument, 
Smith,  secy.,  &c.  and  others  ».  Hopkinson, 
special  case. 

To  stand  over  until  similar  case  disposed  of 
in  the  Court  of  Error. 

Danton  v.  The  North  Midland  Railway  Com- 
pany, special  case. 
Yonde  v.  Jones,  special  case  from  Chancery. 
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Coulton  0.  Amhler,  special  case,  order  of  Mr. 
Baron  Rolfe. 

Mallan  and  another  v.  May,  ditto  from 
Chancery. 

Vetemytors  9«ptx. 
Michaelmas  Term,  8  Victoria,  1844. 
To  be  called  on  the  first  day  of  the  term^ 
after  the  motions,  and  to  be  proceeded  with  the 
next  day,  if  necessary  before  the  motions. 
Date  rule  nisi,  4th  June,  1844. 
The  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Ludlow,  in  the  county  of  Salop,  v. 
E.  L.  Charlton,  Esq. 

Court  of  Sebfeto. 
Michaelmas  Term,  1844. 
Before  the  Right  Hon.  Sir  J.  L.  Knight  Bruce. 
Adjourned  Petitions, 
Norton  v.  Wood. 
Price  V,  Gibbs. 
Fell  V.  Fell. 

New  Petitions, 
Alexander  v,  Burbey.  .Johnson  r.  Daris. 


Whitmore  v.  Hunt. 
Cotton  V,  Nutter. 
Jones  V.  Morrison. 
Gregory  v.  Fairclouffh. 
Hornby  v.  Prichartt. 
Burridge  ly.Winchester 
Smoulten  v.  Halford. 
Burt  V,  Page. 
Swainson  v.  Lecesne. 
Falls  r.  Jackson. 
Hitching  v,  Jackson. 
Cleoburey  v.  Mills. 
Vignoles  v.  Whitmarsh. 


Gamett  v.  Gamett. 
Hammond   v,    Ham- 
mond. 
Stratton  v,  Deakin. 
Norton  v.  Wood. 
Turner  v,  Gundrey. 
Wilde  V,  Wilde. 
Price  V.  Gibbs. 
Hedly  v,  Emmerson. 
Robson  9.  Conibeere. 
Wood  V.  Smith. 
Honnofield  o.  Crick. 
Sorby  v.  Sayle. 


COMMON  LAW  SITTINGS. 

Michaelmas  Term,  1844. 

Common  Vl^an* 
In  Term. 

MIDDLESEX.  LONDON. 

Friday      Nov.  8    I    Wednesday  Nov.  13 

Friday        .    15    |    Wednesday    .    .  20 

After  Term. 

MIDDLESEX.  LONDON. 

Tuesday,  Nov.  26    |    Wednesday,  Nov.  27 

The  court  will  sit  at  ten  o'clock  in  the  fore- 
noon of  each  of  the  days  in  Term,  and  at  haLT- 
past  nine  precisely  on  each  of  the  days  after 
Term. 

The  causes  in  the  list  for  each  of  the  above 
sitting  days  in  Term,  if  not  disposed  of  on  those 
days,  will  be  tried  by  adjournment  on  the  days 
following  each  of  such  sitting  days. 

On  Wednesday  the  27th  Nov.,  in  London, 
no  causes  will  be  tried,  but  the  court  will  adjourn 
to  a  future  day. 

♦«•  For  the  Queen's  Bench  and  Exchequer 
sittings,  see  p.  484,  ante,  . 


THE  LEGAL  ASSOCIATION. 

A  meeting  was  held  on  the  30th  October  to 
establish  this  association.  The  chair  was  taken 
by  Sir  George  Stephen.  The  objects  of  the 
society  were  stated  by  Sir  George  and  Mr. 


16 


Ltfffid  A£9Dciaiion^-^To  tka  Subicnbers  of  the  LsfftU  Oftjcnwrv 


"Wiie,  who  particularly  noticed  tbat  the  Legal 
Association  did  not  set  themselvea  up  in.nval- 
iliip  of  the  Incorporated  Law  Society.  On  the 
contrary,  they  were  anxious  to  seek  the  assist- 
ance  and  advice  of  that  Society,  and  if  per- 
mitted, would  c<mattlfc  them  and  ask  their  aid: 
on  all  occasions.  But  the^  contended  that 
there  was  room  for  both  societies,  and  if  they 
co-operated  together  much  good  must  result 
to  the  profession. 

Sir  G.  Stephen  was  elected  president,  Mr. 
Wire,  Mr.  Burchell,  and  Mr.  Pain,  (of  Dover), 
Tice-presidents,  with  a  council  of  24,  and  power 
to  add  10  to  their  number. 

We  have  just  received  the  following  letter 
from  the  secretary  of  the  society : — 

MBTROPOLITAN    AND    PROVINCIAL     LEGAL 
ASfiOGIATIQN. 

To  the  Editor  qf-the  Legal  Observer. 

Sir, — ^At  the  last  meeting  of  the  interim  com- 
mittee of  the  above  association,  held  on  the 
29th  inst.,  (and  whose  duties  then  closed,  hav- 
ing been  superseded  by  the  council  appointed 
at  the  general  meeting  yesterday^)  I  was  desired 
to  ad£eas  you  upon  a  report  which  has  been 
somehow  or  another  industriously  circulated, 
that  the  association  has  been  got  up  in  oppo- 
situm  to  the  Incorporated  Law  Society,  and 
than  which  nothing  can  be  moft  unfounded 
and  untrue.  The  very  fact  of  the  ohfeats  of 
both  being  simiiar,  carries  a  denial  of  opposi- 
tion on  the  face  of  it,  and  as  was  stated  yester- 
day at  the  general  meeting,  by  our  worthy 
chairman  and  president,  Sir  George  Stephen — 
"It  is  impossible  to  conceive  what  objection  on 
earth  there  could  be  even  if  twenty  societies 
were  all  in  full  operation  for  the  accomplish- 
ment of  our  objects ;  it  would  be  a  subject  of 
congratulation  rather  than  for  re^t  or  ill 
feeling."  I  assure  you,  sir,  that  this  associa- 
tion intends,  and  intended  from  the  first,  to 
solicit  the  aid,  advice,  and  assistance  of  the  In- 
corporated Law  Society  upon  all  matters  of 
importance  touching  the  furtherance  of  its  ob- 
jects; considering  that  institution  the  parent 
society,  possessing  as  it  does,  both  power  and 
influence,  this  association  is  bound  not  only  for 
the  interests  of  the  profession,  but  is  of  itself 
most  desirous  that  an  harmonious  feeling 
should  at  all  times  exist,  and  I  trust  that  this 
declaration  will  at  once  check  and  remove  the 
impression  that  has  been  unwarrantably  and 
mischievously  circulated. 

I  shall  do  myself  the  pleasure  next  week  of 
forwaidinp;  you  a  copy  of  the  rules  as  passed, 
with  the  list  of  the  executive  for  the  ensuing 
year. — I  am.  Sir,  your  obedient  servant, 

£.  Clarkk,  Secretary, 

5,  Bedford  Row,  Oct.  31,  1844. 

TO  THE  SUBSCEJB£RS  OF  THE 
LEGAL  OBSERVER. 

Many  of  our  readers  will  recollect  that, 
fourteca  yeara  ago,  when  the  Legal  CHMenrer 
waa  establiabed,.  large  and  sweeping  altentions 
were  projected  in  the  Law  and  Practice  of  the 


Courts.  It  wae  our  province  to  combat  the 
various  attempts  to  create  new  Local  Govts 
and  a  General  Registry  of  Deeds.  Our  unceas- 
ing labours  on  those  subjects  have  hitiierto 
been  successful*  We  also  opposed  the  ceta- 
bhshment  of  the  Court  of  Review  in  Bank- 
ruptcy, and  we  have  lived  to  see  that  jurisdic- 
tion virtually  re-absorbed  in  the  Court  of 
Chancery.  All  other  meaeures  of  Law  Reform 
have  also  been  freely  discussed  down  to  the 
present  time.  The  earliest  intelligence  has 
been  afforded  of  every  scheme  of  innovation ; 
and  whilst  every  objection  has  been  ui^ed 
against  pernicious  measures,  real  improve- 
ments have  been  suggested  and  supported. 
So  much  for  the  past. 

Looking  to  the  future,  it  is  ^Ti^mfffff^  that 
most  important  alterations  are  still  in  contem- 
plation. Amongst  other  si^  of  coming  change 
may  be  noticed  the  establishment  of  the  Law 
Amendment  Society,  the  announcement  of 
the  Law  Review,  and  the  foimation  of  an- 
other Legal  Association.  We  shall  there- 
fore devote  ourselves  to  the  immediate  investi- 
gation of  every  new  meaaure,  whether  of  real  or 
pretended  improvement.  We  i^all  promptly 
oppose  every  project  which  may  be  injurious 
to  the  true  interests  of  the  Profession,  iaentical 
as  they  are  with  those  of  the  public.  From 
whatever  political  party  such  measures  may 
proceed,  it  wiE  be  our  dutjr  to  give  them  a 
rigid  examination,  and  to  consider  their  efiect, — 
not  in  relation  only  to  their  theoretical  preten- 
sions, but  their  practical  bearing  on  the  ad- 
ministration of  justice.  The  proposed  Conso- 
lidation and  Amendment  of  the  Law  of  Banh- 
ruptcy  and  Insolvency  will  receive  the  earliest 
attention. 

The  time,  indeed,  has  arrived,  when  it  is 
desirable  to  review  the  effect  of  the  numerous 
changes  which  have  taken  place  within  the  laat 
fourteen  yeara, — some  of  our  Contributors  and 
Correspondents  have  desired  a  subject  to  be 
suggested  on  which  they  may  render  service  to 
the  cause  in  which  we  are  engaged.  We  pro- 
pose this: — ^What  good  has  resulted,  Ist  to 
the  Suitors,  and  2nd  to  the  Practitioners, 
from  the  alterations  in  the  Law  and  J^ctice  is 
and  since  the  year  1830  ?  We  shall  consider 
fairly  both  sides  of  the  question ;  and  we  think 
that  future  Reforms  should  be  considered  with 
reference  to  the  experience  of  the  last  fourteen 
years ;  and  ample  means  of  applvinff  that  test 
will  be  found  in  the  pages  of  the  Legal  Ob- 
server. 

Whilst  due  space  in  the  work  will  thus  be 
devoted  to  projected  changes,  we  shall  continue 
immediately  to  notice  whatever  has  been  car- 
ried into  effect.  All  new  Statutes  and  Rules 
of  Court  will  be  given, — every  important  De- 
cision stated, — and  the  earliest  mformation 
obtained  of  all  matters  in  any  way  affecting 
professional  practice. 

In  order  to  complete  the  28th  volume  with 
the  Title-page  and  Contents,  we  have  added  an 
extra  half-sheet,  without  any  increase  of  price. 
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THE  ALTERATIONS  MADE  IN  THE 

LAW  BY  THE  ACTS  FOR  RE- 

GULATING  JOINT  STOCK 

COMPANIES. 

No.  L 

EXISTING   COMPANIBS. 

It  18  now  our  intention  to  inquire  into 
the  alterations  which  have  been  made  hy 
the  acts  of  the  last  session  in  the  law  of 
joint  stock  companies.  We  liave  already 
reprinted  the  act  of  last  session  for  their 
registration  and  regulation,  (7  Sg  8  Vict, 
c.  110,  28  L.  O.  409.)  We  shall,  in  the 
present  number,  print  the  substance  of  the 
act  for  facilitating  the  winding  up  the 
affairs  of  a  joint  stock  company,  (7  &  8 
Vict.  c.  Ill,)  and  it  will  be  seen  thattliey 
have  made  some  important  changes  in  the 
law  relating  to  this  subject.  They  appear 
to  us  to  remedy  many  of  the  defects 
which  have  long  existed,  and  to  which  we 
called  attention  in  a  former  volume.*  We 
then  pointed  out  what  we  considered  to  be 
the  remedy  which  could  be  applied,  and 
said  that  it  consisted  in  one  word,  ptib- 
lieity.  We  shall  hereafter  see  how  far  and 
to  what  extent  our  requisition  in  this  re- 
spect has  been  complied  with.  On  the 
present  occasion  we  are  only  desirous  of 
turning  the  attention  of  our  readers  to  one 
point,  viz.,  how  far  existing  companies  are 
at  present  affected  by  die  acts.  It  is  ob- 
vious, that  in  the  first  instance  the  second 
act  cannot  apply  to  them  at  all,  however 


*  See  a  series  of  articles  on  this  subject  in 
our  30th  volume. 


valuable  its  provisions  may  be  herea&ec 
But  the  first  act  has  a  direct  bearing  on  dk 
existing  companies,  (except  banking  ocai- 
panies^  schools,  and  scientific  and  litecaqf 
associations,  and  frtendly  societies,  i«aa 
sooieties,  and  benefit  building  societia^ 
duly  enrolled,)  and  as  any  fisulure  in  llie 
requisitions  imposed  on  these  societies  it 
punished  by  penalties,  there  is  of  couaae 
some  anxiety  felt  as  to  what  is  to  be  6atm» 
We  may  remove  this  at  once,  by  statim^ 
that  by  s.  58  of  the  Regulation  Act  a«  ts 
all  joint  stock  companies  to  which  tlie  adt 
applies,  existing  on  the  1st  day  of  No^oi- 
ber,  1844,  whether  incorporated  by  act  <£ 
parliament  or  by  charter,  or  privileged  hi§ 
letters  patent,  or  established  by  virtue  4if  a 
deed  of  settlement,  or  of  any  other  instal- 
ment, or  by  virtue  of  any  authority  what- 
ever, or  in  any  other  way  whatever,  It  is 
enacted,  that  wMin  three  mtmths  from  the 
1st  day  of  November,  the  directors,  mana- 
gers, officers,  and  others  having  the  direo- 
tion  of  such  companies,  shall  register  such 
company  at  the  office  for  the  registratiaoi 
of  joint  stock  companies,  and  for  this  pap- 
pose shall  make  a  return  according  to  one 
of  the  schedules  annexed  to  the  act,  of-^ 
1,  the  name  of  the  company ;  2,  the  pup- 
pose  of  the  company;  and  3,  the  principsl 
or  only  place  for  carrying  on  its  business^ 
and  that  on  such  registration  every  such 
company  shall  be  entitled  to  have  a  certifi- 
cate of  registration,  wUkoui  payimg  attjf 
fie  either  for  such  registration  or  for  such 
certificate.  This  certificate  is  howerar 
not  to  be  considered  a  certificate  of  com- 
plete regtstratHm,  so  as  to  confer  on  aa^ 
such  companjr  the  power  or  privileges  4E 
the  act  to  which  we  shall  hereafler  Mver^ 
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It  is  to  be  observed^  that  on  failing  to  re- 
gister as  directed  within  the  said  period, 
every  company  shall  forfeit  for  every  oflSmce 
a  sum  not  exceeding  50L 

It  is  to  be  remarked,  that  this  section 
relates  to  all  companies,  whether  estate 
lished  by  act  of  {^^trliament,  charter,  or 
letters  patenCor  0ineKiri3&;.tiuC&ca^eQe« 
ral  rule,  and  except  in  some  few  particu- 
lars which  we  shall  hereafter^ mpUiiLp  tili8= 
act  is  not  to  extend  to  any  comga&y  for 
executing  any  bridge,  roads  cut*,  canal,  re- 
servoir, aqueduct,  water  work^  naiigitfinaj 
tunnel,  archway,  railway,  pier,  port,  har- 
bour, ferry,  or  dock,  which  cannot  hmtcmtp- 
ried  into  effect  withouit  ^^^•^"■py'  tfaa 
authority  of  parliameDt';  neither  is  this 
act,  except  in  certain  particulars,  to  extend 
to  any  company  incorporated^  or  which 
may  hereafler  be  incorporated,  by  statute 
or  charter,  nor  to  any  company  autiiorised 
or  which  may  hereafter  be  authorised  by 
statute  or  letters  patent,  to  sue  and  be 
sued.  (s.  2).  The  main  object  of  this  act 
fs^  to  regulate  companies  established  by 
deed  of  settlement,  or  other  less  formal 
document. 

The  form  of  the  return  to  be  used  is 
given  in  one  of  the  schedules  of  the  act :  it 
18  said  in  &.  58  to  be  schedule  I ;  but  sche- 
dule I  relates  to  the  form  of  the  certificate 
of  share, — and  it  is  quite  clear  that  it  re- 
fers to  schedule  G.  This,  then,  is  the 
form  which  must  be  filled  up  by  all  existing 


more  of  such  promoters,  or  their  solicitor, 
or  such  directors,  shall  sign  such  return ; 
afler  complete  re^tration,  tlie  returns  are 
to  bo  sealed  with  the  seal  of  the  company. 
The  word  ** promoter"  applies  to  every 
^rson  acting,  by  whatever  name,  in  the 
forming  the  company  at  any  period  prior 
to.condpKtfe  r^ittraltoii.  We  apprehend 
that  as  some  difficulty  may  arise  as  to 
M4m v  Uit  term  applies,  the  return,  as  to 
an  existing  company,, should  be  signed  ^ 
the  solicitor, 

BiOa  this  clause  does  not  apply  to  ex- 
isting companies. 

Ssiflmhe-«Bly  compulsory  clause  on  all 
eusliag.'  oompanies  is  the  58th.  We 
shall,  in  future  articles,  inquire  as  to  what 
they  majf  do  under  the  act ;  we  have  now 
stated  what  they  must  do. 

We  shall  only  add  a  few  words  as  to  the 
place  in  which  joint  stoek  companies  are  to 
be  registered.  This  is  provided  fdr  by 
s.  1(^,  which  enacts-  that  the  Beard  of 
Trade  may  appoint  a  registrar  of  joint 
stock  companies,  and,  if  necessary,  an  as- 
sistant registrar,  clerk,  &c.,  and  the  Lords 
of  the  Treasury  are  to  fix  such  salary  as 
may  be  proper ;  and  such  registrar  is  to 
have  a  seal  of  office,  to  be  used  in  the 
authentication  of  all  matters  relating  to  his 
office :  the  hours  of  attendance  are  to  be 
from  ten  till  five,  and  at  sucii  other  times 
as  the  Board  of  Trade  shall  appoint,  and 
attendance  is  to  be  given  every  day,  ex- 


companiest     All  doubt  as  to  this  has  been  ,  cept   Sundays,    Good  Friday,   Christmas 
entirely  removed  by  a  publication  in  the  Day,  or  other  general  holiday. 
London  Gazette  of  the  29th  of  October  |     It  is  to  be  observed,  that  the  joint  stock 
last.     By  s.  17,  the  Board  of  Trade  may  companies,  in  their  subsequent  stages,  are 
inake  regulations  as  to   the  form  of  the  { to  pay  the  expenses  of  this  office  by  fees. 


return,  and  may  alter  and  vary  the  sche- 
dules, such  regulations  to  be  inserted  in 
the  London  Gazette ;  and,  accordingly,  in 
the  above-mentioned  Gazette  a  publication 
has  been  made  by  the  order  of  the  Board 
of  Trade,  giving  the  proper  forms  of  the 
schedule  to  be  employed,  to  which-we  refer 
such  of  our  readers  as  are  interested  in 
making  a  return. 

The  time  at  whicii  every  existing  com- 
pany, then,  must  make  a  return  of  the 
above  particulars^  extends  to  the  dOth  of 
January  next,  as  the  three  months  are 
calendar  months,  (s.  8). 

Tlie  authentication  o^the  return  of  newly 
formed  companies  is'provided  for  by  s.  16. 
Until  a  certificate  of  complete  registration 
is  obtained,  the  promoters  of  the  company, 
or  their  solicitor,  shall  make  the  returns ; 
find  af^er  complete  registration,  the  direc- 
tors are  to  make  the  returns ;  and  one  or 


ana  the  balance  is  to  go  to  the  consolidated 
fund.  (s.  21.) 

In  the  Gazette  of  Tuesday,  the  29th  of 
October,  there  is  a  further  notice  that  the 
ofEce  will  be  opened  on  the  1st  of  Novem- 
ber, and  stating  that  further  information 
may  be  obtained  on  application  to  the  re- 
gistrar, 15,  Duke  Street,  and  stating  that 
^rms  may  be  had  at  Mr.  Smith's,  49,  Long 
Acre. 

It  appears  to  us  only  necessary  to  ob- 
serve on  this  branch  of  the  subject,  that  it 
is  advisable  that  every  company  within 
the  scope  of  the  act  should  obtain  a  certi- 
ficate of  provisional  registration  as  speedily 
as  possible^  as  by  s.  24,  in  some  instances 
the  transactions  in  the  transfer  of  shares, 
and  such  matters,  would  expose  the  com- 
pany to  penalties. 
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LEGACY  TO  EXECUTOR. 

Whseb  a  legacy  k  given  to  an  exe- 
cutor, prirndfade  ix  is  given  to  him  for  his 
trouble,  and  if  he  refuses  the  office,  he  is 
not  entitled  to  it.  Piggott  v.  Greeny  6 
Sim.  74.  In  a  late  case,  a  testator  ap- 
pointed Mr.  Ireland  and  three  other  per- 
aons  executors  of  his  will,  '<  and  he  gave  to 
each  of  them  the  sum  of  500/."  With  re- 
spect to  Mr.  Ireland,  the  Master,  by  his 
report,  found  as  follows ;  "  Ireland  died  in 
1841,  in  his  82nd  year,  without  liaving 
proved  the  testator's  will,  having  been, 
during  the  whole  period  whicli  intervened 
between  the  time  of  the  said  testator's 
death  and  his  own  death,  from  mental  as 
well  as  bodily  infirmity,  wlioUy  incapable 
of  undertaking  the  duty  of  executor  to  the 
said  testator.'*  The  question  was,  whether 
Mr.  Ireland  was,  under  the  circumstances, 
entitled  to  his  legacy  of  500il  Lord  Lang- 
dale,  M.  R.,  was  of  opinion  that  the  legacy 
was  not  payable,  mnhury  r.  SpooneTf  5 
Bea.  630. 

COPYHOLD  ENFBANCHISEMENT — COSTS. 

By  an  indenture  of  iidrd  Dec.  1843,  to 
which  a  commissioner  under  the  act  was 
a  party,  the  Archbishop  of  Canterbury,  as 
lord  of  the  manor  of  Lambeth^  in  consider- 
ation of  1,239/.  paid  into  the  Bank  of 
England,  under  the  act,  by  R.  P.  Roupell, 
a  tenant  of  certain  copyhold  lands  holden 
of  the  manor,  conveyed  tliose  lands  to 
Roupell  and  his  heirs,  absolutely  enfran- 
chised and  discliarged  from  all  customary 
payments.  The  Archbishop  now  presented 
lus  petition,  praying  that  the  costs  of  pay- 
ing the  purchase  money  into  the  bank  and 
of  this  application  might  be  taxed,  and  that 
the  same,  when  taxed,  might  come  out  of 
the  sum  of  1^9/.  Sir  K.  Bruce,  Y.  C 
said,  that,  loc^ng  at  the  whole  act,  he 
was  of  opinion  that  be  had  jurisdiction  to 
make  the  order  as  prayed.  Bx  parte  ike 
Archbishop  of  Canterbury,  in  te  Copyhold 
Enfiranehisement  Act,  1  Collyer,  154. 

POWER  TO  DISBAR. 


We  have  in  a  former  volume*  stated  the 
caws  as  to  the  power  of  the  bench  over  the 
bar,  and  we  have  recently  adverted  to  the  same 
subject.^     As,  however,  it  still  occupies  the 


1  L.  O.  337. 


>>  28  L.  O.  465. 


public  attention,  and  fresh  cases  appear  to 
occur  to  keep  it  alive,  we  may  shortly  notice 
two  real  cases  which  have  occurred  before  the 
Privy  Council  relating  to  it.  The  fint  is  the 
case  of  Smith  v.  The  Justices  of  Sierre  Leome, 
3  Moo.  361,  in  which  a  practitioner  duly  ad- 
mitted in  the  colony  had  been  fined,  imprisoned, 
disbarred,  and  struck  off  the  rolls  of  the  court, 
and  ordered  to  pay  certain  costs.  The  circum- 
stances of  the  case  are  too  long  for  our  pur- 
uose,  but  the  chief  offence  appears  to  have 
been,  that  Mr.  Smith,  who  was  both  attorney 
and  advocate  in  a  cause,  objected  to  certain 
evidence  being  tendered,  which  was,  however, 
read,  and  a  verdict  obtained.  On  a  motion  for 
a  new  trial,  a  rule  nisi  was  discharged,  with 
costs,  which  were  ordered  to  be  paid  personally 
0y  Mr.  Smith,  imless  an  exculpatory  affidavit 
was  filed.  Mr.  Smith  being  m  prison,  the 
order  was  there  served  on  him,  and  he  re- 
quested the  chief  judge  to  appoint  a  clerk,  or 
some  other  person,  a  commissioner,  to  enable 
him  to  be  sworn  to  such  affidavit.  Mr.  Smith 
was  informed,  by  letter,  that  the  court  had  re- 
fused his  appUcation.  Shortly  afterwards,  he 
was  served  with  a  rule  to  show  cause  why  he 
should  not  be  struck  off  the  rolls  of  the  pnc- 
titionera ;  and  finally  be  was  struck  off  the 
rolls.  This  appears  to  have  been  wholly  un- 
justifiable, and  so  it  was  considered  by  the 
judicial  committee  of  the  privy  council,  who 
were  clearly  of  opinion  toat  the  order  for 
striking  off  the  rolls  must  be  rescinded. 

In  the  second  case.  In  re  Downie  and  ArriM" 
dell,  3  Moo.  414,  it  is  necessary  to  state  the  cir- 
cumstances, which  were  these  :  On  the  16th  of 
January,  1840,  the  Hon.  Thomas  Norton,  t^e 
First  Fuisne  Judge,  commenced  an  actian 
against  John  Emery,  an  inhabitant  of  Deme* 
rara,  as  the  editor  and  proprietor  of  a  news- 
paper called  the  Berbice  Advertiser,  for  a  libel 
published  in  that  journal,  in  which  it  was  al- 
leged, that  the  First  Puisne  Judge  had  been 
gultv  of  delays,  in  postjioninff  the  sittings  jof 
the  AoU  Court,  and  keeping  that  court  shut  at 
his  pleasure,  to  the  injury  and  prejudice  of  her 
Majesty's  subjects  in  the  colony.  The  cita^n 
was  in  common  form,  calling  upon  the  defen- 
dant to  appear  on  the  3rd  of  February  follow- 
ing, at  the  Roll  Court,  The  claim  and  demand 
set  forth  the  particulars  of  the  plaintiff's  com- 

eint,  and  according  to  the  Dutch  Roman 
w,  claimed  the  amende  honorable  et  profit- 
able,  the  former  importing  an  apology  to  be 
made  by  the  defendant,  the  latter,  pavment  of 
damages  in  money.  A  copy  of  this  claim  and 
demand  was  served  on  the  defendant.  On  the 
31  St  of  January,  three  days  before  the  defen- 
dant was  cited  to  appear  before  the  Roll  Court, 
Mr.  Norton  was  served  with  a  copy  of  a  peti- 
tion to  her  Majestv  in  couneil,  dated  the  30& 
of  Uiat  mouth,  ana  purporting  to  be  from  John 
Emery,  the  defendant  to  the  action.  This  pe- 
tition, after  stating  the  nature  of  the  action, 
contained  a  si^gestion  that  Mr.  Norton  was 
about  to  preside  in  the  Roll  Court  at  the  trial 
of  the  action  so  commenced  by  him,  and  praj^ 
that  her  Majesty  would  interuict  him  from  pro- 
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J  in  an^  xnanDer,  directly  or  indirectly, 
intito  said  action,  and  that  the  summons  and 
lAv^on  issued  therein  might  be  cancelled  and 
vdttdniwn,  free  of  costs,  with  further  interdic- 
lfiH»  and  injunction  not  to  do  or  attempt  tlie 
fikr  in  future.    The  petition  also  prayed  for 

Ement  of  the  petitioner's  costs  in  the  matter 
the  said  judge,  llie  petition  was  8er\'ed  on 
Judge  by  the  provost  marshal,  the  sworn 
«ff«eT  of  the  court,  whose  duty  it  was  to  serve 
ami  execute  roandaments,  executions,  and  pro- 
imiaas  of  justice  issued  by  the  court.  TLTie 
mernee  of  such  petition  not  being  in  the  nature 
mt  any  proceedings  of  the  court,  was  no  part  of 
ii»  efficial  duty,  and  the  employment  of  him 
1km  tXat  purpose  was  deemed  a  studied  insult 
t»lhe  judge,  and  through  him  to  the  court. 
He  provost  marshal  and  his  deputy  were  ac- 
nmimgly  summoned,  and,  in  the  presence  of 
dbe  registrar,  required  to  give  information  on 
mtlh.  respecting  tne  parties  who  had  employed 
SM^  instructed  them.  Upon  the  examination 
«[f  Ihesc  officers,  it  appeared  that  the  provost 
awshal  was  instructed  by  the  appellant,  and 
dkat  the  appellant,  Downie,  reouired  him  to 
WBtike  a  return  of  the  6er\nce,  ana  drew  up  the 
ftnn  of  such  return  himself;  that  the  appel- 
Imt  ArrindeU,  though  he  had  not  signea  the 
inlrument  for  that  purpose,  was  present  in  the 
dficeof  the  provost  marshal  at  the  time  the 
■BtTuction  respecting  the  service  and  return 
ni  the  petition  was  given,  and,  as  well  as 
Downie,  was  retained  and  acted  as  counsel  for 
Ae  defendant  Emery.  The  First  Puisne  Judge, 
•»  the  6th  of  February,  1840,  brought  the  cir- 
CHQstance  of  the  service  of  the  petition  and  its 
CBBlents,  as  well  as  the  part  taken  by  the 
ifypcUants,  before  tlie  full  court.  The  appel 
Ikiit  Downie  was  present,  but  the  other  appel 
Iter,  ArrindeU,  was  absent,  as  it  was  alleged, 
without  leave,  and  in  diEX)bedience  to  the  stand- 
ing rule  of  the  court,  which  required  all  per- 
sons practising  as  advocates,  to  be  present  at 
tiie  sittings  of  the  court.  The  court,  having 
commented  on  the  propriety  of  the  proceeding, 
•bserved,  that  the  defendant,  Emery,  had  an 
vpdoubted  right  to  petition  the  Queen  in  coun- 
eD,  for  any  purpose,  if  he  thought  fit,  but  that 
fhe  ser\uce  of  such  a  petition  on  one  of  the 
jodges,  and  bv  the  officer  of  the  court,  could 
«aly  be  considered  as  a  studied  insult  to  the 
court,  and  called  upon  Downie  to  explain  his 
conduct  in  respect  thereof,  to  which  he  replied, 
**  that  he  considered  he  was  acting  in  the  line 
•f  his  duty ;  that  he  had  no  intention  whatever 
of  insulting  the  judge;  and  that  he  had  no 
•pology  to  make."  After  deliberating  on 
the  proper  course  to  be  pursued,  the  Chief 
Jusuce  pronounced  the  following  judgment : — 
*•  That  it  is  considered  b^  the  court,  that  the 
conduct  of  John  Dowme  is  insulting  to  the 
jndffe,  and  an  insult  and  contempt  to  the  court; 
and  it  is  ordered,  that  the  said  John  Downie, 
for  such  insult  and  contempt  by  him  com- 
mitted, be  suspended  from  all  practice  and 
privilege  of  an  advocate  admitted  to  practise 
before  this  court,  for  the  space  of  six  calendar 
■onths."    At  the  same  time,  the  court  made 


an  order  for  the  attendance  of  the  uipeUant 
ArrindeU,  on  the  the  8th  instant,  ana  in  the 
mean  time  suspended  him  from,  practisiiuf, 
and  aU  other  pnvileges  of  a  barrister.  At  the 
siftiiig  of  the  court  on  the  8th  instant,  the  ap- 
^Iknt  ArrindeU  wpeared,  when  he  was  called 
upon  by  the  Chief  Justice  to  give  an  explanation 
of  his  conduct,  when  the  appellant  read  a 
written  protest  against  the  junsdiction  of  the 
court,  and  requested  time  to  prepare  a  defence, 
lliis  the  court  refused,  and  the  appellant  de- 
clining to  give  any  further  explanation,  the 
Chief  Justice  pronounced  him  to  be  suspended 
from  aU  practice  for  the  apace  of  six  months 
on  their  part.  Lord  Brougham  delivered 
judgment  as  foUows : — "  Their  lordships  are  of 
opinion,  that  the  orders  of  suspension  ou^ht 
not  to  have  been  made ;  and  thev  wiU  advise 
her  Majesty  to  reverse  them.  Tney  make  no 
order  whatever  as  to  the  erasing — that  would 
be  clearly  advidng  her  Majesty  to  pronounce  a 
censure,  if  not  a  stigma,  upon  the  proceedings 
of  the  court.  Nor  do  their  lordships  intend  to 
intimate  any  opinion  upon  the  course  that  the 
learned  counsel  advised  his  client  to  take,  either 
approving  or  disapproving  of  it;  they  are  of 
opmion  that  the  orders  ought  not  to  have  been 
made ;  that  it  was  not  such  a  contempt  as  to 
warrant  the  order  made  upon  it,  which  we, 
therefore,  simply  reverse." 


CHANGES  IN  THE  LAW  IN  THE  LAST 
SESSION  OF  PARLIAMENT. 

winding  up  joint  stock  c0mpanib8. 
7&8  Vict.  c.  111. 

This  is  an  act  "  for  winding  up  the  Affairs 
of  Joint  Stock  Qompanies  unable  to  meet  their 
pecuniary  engagements."  It  received  the 
Rojral  Assent  on  the  5th  Sept. 

The  preamble  recites  that  it  is  expedient  to 
extend  the  remedies  of  creditors  against  the 
property  of  such  joint  stock  companies  or 
bodies  as  herein-after  mentioned  when  unable 
to  meet  their  pecuniary  engagements,  and  to 
facilitate  the  winding  up  of  their  concerns ;  and 
that  it  may  also  be  for  the  benefit  of  the  pubUc 
to  make  better  provision  for  discovery  of  the 
abuses  that  may  have  attended  the  formation 
or  management  of  the  afffurs  of  any  such  com- 
panies or  bodies,  and  for  ascertaining  the 
causes  of  their  failure. 

llie  following   is  an 

Abstract  op  the  Act. 

1.  If  any  incorporated  company  or  trading 
company,  or  any  other  body  or  persons  asso- 
ciated together  for  commercial  or  trading  pur- 
poses, as  herein  described,  shaU  commit  any 
act  which  is  hereby  deemed  an  act  of  bank- 
ruptcy on  the  part  of  such  company,  a  fiat  in 
bankruptcy  may  issue  against  the  same,  and  be 

Crosecutea  in  like  manner  as  against  other 
anknipts,  subject  to  the  provisions  herein- 
after made. 

2.  Bankruptcy  of  company  not  to  be  con- 
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«traedto  be  the  bankmptcy  of  any  Member 
indiyidoally. 

'  3.  Servioe  of  adjudication  of  bankruptcy  on 
company^  and  surrender^  bow  to  be  maae. 

4.  Declaration  of  insolvency  in  pursuance  of 
a  resolution  of  the  board  of  directors  under  the 
common  seal  of  the  company,  or  signed  by  the 
chairman,  and  attested  by  the  sohcitor  of  the 
company,  and  filed  in  the  office  of  the  secretary 
of  bankrupts,  to  be  an  act  of  bankruptcy. 

5.  Company  not  paying,  securing,  or  com- 
ponnding  for  a  judgment  debt,  upon  which  the 
plaintiff  might  sue  out  execution,  within  four- 
teen days  after  nd^ce  requiring  payment,  an 
act  of  bankruptcy, 

6.  Comnany  oisobeying  order  of  any  court 
of  equity,  &c.,  for  payment  of  money  after  ser- 
vice of  order  for  payment  on  a  peremptory  day 
fired,  an  act  of  bankruptcy. 

7.  Creditor  filing  an  affidavit  of  debt  in  one 
of  the  superior  courts,  and  issuing  a  writ  of 
summons  thereon,  if  the  company  do  not,  with- 
in a  month,  pay,  secure,  or  compound  to  the 
satisfactioa  of  the  creditor,  or  satisfy  a  judge 
of  their  intention  to  defend  on  the  merits  and 
enter  an  appearance  to  the  action,  an  act  of 
bankruptcy. 

8.  Assignees  of  the  estate  of  a  company  may 
xaaintain  action  to  recover  a  debt;  and  any 
person  may  claim  under  a  fiat  against  a  com- 
pany any  debt  due  on  the  balance  of  accounts. 

9.  Member's  share  not  to  be  set  off  against 
a  demand  which  the  assignees  of  the  estate  and 
effects  of  a  company  adjudged  bankrupt  may 
have  against  such  member. 

10.  No  action,  &c.  by  a  creditor  of  a  com- 
pany, so  &r  as  concerns  his  recourse  against 
the  person  or  property  of  any  individual  mem- 
ber, to  affect  his  right  to  issue  or  prove  under 
a  fiat  against  the  company  for  any  debt  remain- 


mine  any  person  who  is  suspected  to  have  pro* 
perty  of  tne  company  in  his  possession,  or  to 
be  indebted  to  the  company,  &c,,  and  compel 
him  to  produce  books,  &c. 

16«  As  to  costs  where  a  person  summoned 
under  a  fiat  against  a  company  was  a  member 
thereof. 

17.  Penalty  on  members  Mother  than  those 
who  are  ordered  to  prepare  the  balance  sheet), 
and  on  other  persons,  wilfully  concealing  the 
estate  of  the  company,  100/.,  and  double  the 
value  of  the  estate  concealed;  and  allowance  to 
persons,  other  than  members  of  the  company, 
lor  making  discovery  thereof. 

18.  The  court,  after  adjudication,  may  order 
any  treasurer,  &c.,  or  solicitor  or'agient  of  the 
bankrupt,  to  deliver  to  the  official  assignee,  or 
to  the  Bank  of  England,  all  monies  and\^- 
curities  in  his  custody  or  power,  which  he  Is 
not  by  law  entitled  to  retdn  as  against  the 
bankrupt  or  his  assigness. 

19.  if  any  person  disobey  any  rule  or  order 
of  the  court  duly  made,  the  court  to  commit  ' 
him  to  prison,  there  to  remain  until  he  con- 
form, or  until  the  court  or  Lord  Chancellor ' 
shall  otherwise  order. 

20.  The  court  may  direct  the  assignees  of 
the  estate  of  a  company  adjudged  bankrupt  to  ^ 
petition  the  Court  of  Chancery  for  directions 
for  winding  up  the  affairs  of  the  company, 
upon  which  petition  aii  order  of  reference  may 
be  made,  and  accounts  taken,  and  upon  tbe 
confirmation  of  the  master's  report  a  receiver 
may  be  appointed. 

21.  The  Court  of  Chancery  may  make  order 
in  individual  claims  of  members  in  respect  of 
the  transactions  of  the  company. 

22.  The  Lord  Chancellor,  with  the  advice 
and  consent  of  the  Master  of  the  Rolls  and 
Vice-Chancellors,  to  make  rules  and  orders  as 


ing  unsatisfied ;  and  a  fiat,  or  a  proof  or  pro-  to  the  form  and  mode  of  proceeding  for  settling 


ociding  thereon,  not  to  affect  any  action  by  a 
creditor,  so  far  as  concerns  his  recourse  to  the 
person  or  property  of  any  individual  member. 

11.  The  law  and  practice  in  bankruptcy  to 
extend,  so  far  as  applicable,  to  fiats  under  this 
act. 

12l  The  court  mav  order  the  directors  of  a 
company  adjudged  bankrupt,  &c.,  to  prepare 
and  file  a  baLauce  sheet  and  accounts,  ana  to 
make  oath  of  the  truth  thereof ;  and  the  court 
may  make  allowance  out  of  the  estate  for  the 
preparation  thereof. 

13.  Persons  ordered  by.  the  court  to  prepare 
the  balance  sheet  to  be  under  the  like  obliga- 
tion to  surrender  at  the  last  examination  under 
the  fiat,  and'  to  submit  to  be  examined,  &c. 
and  to  incur  such  danger  or  penalty  for  not 
conforming,  &c.,  as  is  now  provided  against  a 
bankrupt. 

14.  Peraons  ordered  to  prepare  the  balance 
sheet  to  have  the  same  freedom  from  arrest, 
&c.,  as  a  bankrupt. 

15.  The  court,  before  adjudication,  may 
summon  any  person,  whether  a  member  of  the 
company  or  not,  to  give  evidence  as  to  the 

trading  and  any  act  of  bankruptcy ;  and,  after 
adjudicatiolK  the  court  may  summon  and  exa 


and  enforcing  contribution  to  be  made  by 
members  of  a  company,  and  the  practice  to  be 
observed  by  the  Court  of  Chancery  and  the 
Masters  in  such  proceeding. 

23.  The  act  41  Geo.  3,  (U.K. ,)  c.  90,  to  ex- 
tend to  decrees  or  orders  made  by  the  Couit 
of  Chancery  in  any  suit  under  this  act. 

24.  Decrees  or  orders  made  under  this  act 
by  the  Court  of  Chancery  may  be  registered 
in  Scotland,  and  execution  maybe  had  as  upon 
a  decree  interponed  upon  a  bond,  with  a  clause 
of  registration. 

25.  Prenous  to  passing  the  last  examina- 
tion the  court  shall  inquire  int  j  the  cause  of 
tl&e  faUute  of  a  company,  and  after  the  last  ex- 
amination shall  cause  a  copy  of  the  balance 
sheet  to  be  transmitted  to  the  Board  of  Trade, 
and  certify  the  cause  of  the  failure,  and  any 
special  circumstances,  and  annex  a  copy  of  any 
examinations  deemed  material. 

26.  After  the  comt  shall  have  certified  to  the 
Board  of  Trade  the  cause  of  the  failure  of  such 
company,  the  Queen,  upon  the  recommenda- 
tion of  the  Board  of  Trade,  may  revoke  and 
make  void  any  privileges  granted  to  the  com- 
pany, and  determine  the  company. 

27.  After  the  court  shaU  have  certified  to  the 
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Board  of  Trade  tlie  cause  of  the  failure  of  tjoj 
company  adjudged  bankrupt,  the  Board  mair 
institute  prosecutions  in  certain  cases. 

28.  Until  determination  of  company  by  the 
crown,  it  shall  be  considered  as  subsisting  for 
the  original  purposes,  and,  notwithstanding 
such  determination^  shall  be  considered  as  sub- 
sisting so  far  as  necessary  for  winding  up. 

29.  Notwithstanding  aetermination  of  com- 
pany in  any  other  manner,  the  same  to  be  con- 
sidered as  subsisting  so  long  as  any  matters 
t  emain  unsettled. 

30.  Any  member  of  a  company  adjudged 
bankrupt,  with  knowledge  of  or  in  contemi)la- 
tion  of  a  bankruptcy,  destroying  or  falsifyiog 
books,  &c.,  of  the  company,  or  making  false 
entries,  &c.,  guilty  of  a  misaemeanor. . 

31.  Construction  of  the  act. 

32.  Commencement  of  act  Noy.  1, 1844. 


ScHBDUIiX  (A.) 

No.  1.  'Deeiaration  of  InsoUmcy  by  moor^ 
porated  or  associated  Commercial  or  Tradinff 
Company. — By  yirtue  of  a  resolution  duly  pass- 
ed m  that  behalf  on  the        day  of        at  a 
Board  of  Directors  of  fhere  state  the  name  or 
style  of  the  company],  duly  simunoned  for  that 
purpose,  it  is  hereby  declared,  That  the  said 
company  [or  society,  &c.,  as  the  case  may  be], 
is  unable  to  meet  its  engagements. 
Dated  this        day  of       in  the  year 
(Common  seal  of  the  company,  or,  if  the 
company  haye  no  eommon  seal,  the  sig- 
nature of  the  chairman  of  the  Board  of 
Directors  who  vrfA  present  at  the  pass- 
ing of  the  resolution.) 
Witnass       G.  H.,.  attorney  [or  soli- 
citor]  of  the  court  of        and  attorney 
[or  solicitor]  of  the  said  company,  and 
attesting  witness  to  the  execution  here- 
of as  such  attorney  [or  solicitor]. 

No.  2.  Wmte  <(f  BeaohUion  qfa  Board  of 
Directors  of  incorporated  or  assodaUd  Commer* 
cuU  or  Trading  Company,  anUkorizmg  a  Decla- 
ration of  Insohencu^—A  resolution  was  duly 
passed  on  the  day  of  at  a  Board  of  Di- 
rectors of  [here  state  the  name  or  atyle  of  the 
cenpany]^  duly  suimBOiied  for  that  purpose, 
that  the  said  company  was  then  unable  to  meet 
its  engagements,  and  that  a  deelanlion  of  in- 
•olyency  should  be  forthwith  filed  in  tiie  office 
of  die  Lord  Chancellor's  Secretaiy  of  Bank- 
rvpts,  in  the  form  directed  by  the  statute  in 
that  ease  made  and  proyided. 

(Common  seal  of  the  company,  or,  if  the 

company  have  no  common  seal,  the  sig. 

nature  of  the  chairman  of  the  Soard  of 

Direetors  who  was  present  at  the  pass* 

ing  of  the  rssohrtion.) 

Witness       G.H.,  attorney  [of  soU- 

citor]  of  the  court  dT        and  attorney 

[or  solidtor]  of  the  sakl  company,  ran 

attesting  witneas  to  the  executton  hereof 

as  such  attorney  [or  solicitor}. 


NOTICES  OF  NEW  BOOKS. 

Report  of  the  Select  Committee  of  the  JtoyoT 
Instiiuie  of  British  Architects  an  Dilapi^ 
doHons.  London:  1844.  J.  WefOe, 
59,  High  Holborn. 

The  subject  of  Dilapidations  and  Fix- 
tures is  one  which  remains,  to  a  certain 
degree,  unsettled,  notwithstanding  the  nu- 
merous cases  in  the  books,  in  which  various 
points  have  been  torn  time  to  time  de- 
ckled. The  fact  is,  that  die  Inw  upon  the 
subject  is  sufficiently  distinct;  the  diffi- 
culty being,  to  bring  the  various  items, 
constitutmg  dilapidations  and  fixtures^ 
within  the  scope  of  the  decisions ;  for  it  ia 
notorious  that  in  almost  every  case  of  di- 
lapidations the  evidence  on  the  one^  side 
and  on  the  other  is  almost,  if  not  entirdy^ 
balanced, — so  much  diveraity  of  opinion 
existing  amongst  surveyors  upon  the  point- 
It  is  therefore  with  much  satisfaction  that 
we  see  a  publication  issuing  from  a  body, 
«<  The  Royal  Institute  of  British  Archi- 
tects,'' laying  down  the  practice  of  that 
profession  upon  this  very  important  sab-^ 
ject«  It  appears  that  the  council  of  this 
mcorporatea  society  deemed  it  desirable  ta 
appoint  a  committee 

"  To  report  as  to  the  usual  practice  of  tbr 
profiBssk>n  in  roipd  to  dilapidations  and  Sx* 
tares,  as  well  civil  as  ecdesiasticalf  iriiether  qk^ 
premises  held  on  lease,  or  by  yearly  tenureo  %. 
and  upon  the  equitable  construction  of  tfao 
tenns  usualljr  em^oyed  in  eovenaats  of  leases, 
whether  spe^  or  general,  to  repair,  &c.,  do- 
fining,  as  nearly  as  possible^  the  lespeetive  ob* 
ligations  of  landkffos  and  tenants ;  so  as  ta 
form  a  distinct  and  dear  body  of  evidence  and 
opinion,  which  may  serve  the  pvofiBsebn  aa  a 
work  of  reference  in  audi  matters.'' 

The  members  of  the  committee  thus^ 
appointed  were  some  of  the  leading  archie 
tects  and  surveyors  in  the  profeasion,  and 
are  well  known  as  being  most  competent 
to  give  a  wise  and  experienoed  dcGiaimi* 
The  subject  is  treated  in  a  syaCttnatic 
way.  In  the  first  instance,  the  Arms  of 
covenants  intvoduoed  into  leases  of  leading 
public  bodies,  and  large  land  owners,  are 
first  given,  and  then  the  effect  of  those 
covenants  as  to  dili^dations  is  fiilly  con- 
sidered; and  this  is  perhaps  the  moat 
useful  part  of  the-treauaectr  neport,  for  a 
definition  of  dilapidalssBi,  the  gnat  stum- 
bling block  in  all  cases^  is  laid  down  with 
sufficient  distinctness. 

"  In  the  first  place,  the  committee  are  of 
opinion  that  dilapidations  are,  in  usual  prac- 
tice, oonsidewd  to  be  those  ddSseti  onlvtihich 
have  arisen  from  negtect  or  misuse,  ana  not  to* 
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extend  to  such  as  indicate  age,  so  long  as  the 
efficiency  of  the  part  stiD  remains ;  but  if  the 
effects  of  use,  or  age,  have  proceeded  so  far  as 
to  destroy  the  part  or  its  efficiency  in  the  strac- 
tore,  this  argues  neglect  or  misuse,  it  being 
the  presumption,  that,  at  the  commencement 
of  his  term,  the  tenant  was  satisfied  that  every 
part  wfts  stifliciently  strong  to  last  to  its  close." 


Details  of  the  works  in  different  trades 
are  given  in  the  form  of  a  specification, 
meeting  those  caaes  where  the  covenant  of 
a  lease  requires  the  efficiency  of  every 
part  of  the  premises  to  be  maintained.  The 
tables  given  will  be  of  great  service  to 
surveyors  generally,  and  also  to  legal 
pracdtioners ;  this  publication  being  the 
only  one  which  gives  such  information. 

The  subject  of  Ecclesiastical  Dilapida- 
tions i«  exceedingly  well  treated,  and  ttie 
case  of  White  v.  Meioa^,  10  Bam.  & 
Cress.  229,  is  very  judiciously  introduced 
to  show  the  extent  of  repairs  an  incum- 
bent is  liable  for.  The  liability  also  of 
yearly  tenants,  and  tenants  of  farm  build- 
ings, has  separate  consideration.  Tlie 
fiecood  portion  of  the  report  is  upon  Fix- 
turoa^  and  is  full  of  useful  information, 
which,  if  not  altogether  new,  is  reduced 
to  grealer  precision  than  has  been  done 
before. 

Throughout  the  report,  it  is  evident  that 
the  committee  have  been  fully  acquainted 
with  the  effect  of  the  legal  decisions  upon 
tlie  various  queetkiM;  and  in  showing  the 
pracike  of  their  profession,  we  are  glad  to 
find  diat  in  ne  instance  is  that  practice  as 
laid  down  contrary  to  any  of  these  deci- 
sions. The  full  and  exact  particulars 
given  under  both  heads  o£  Dilapidations 
and  Fixtures  oaonot  fail  to  render  this 
publication  a  very  useM  numwali  not  only 
for  the  architect  and  surveyor,  but  also  for 
thelawjrer. 

Before  condnding  our  remarks,  we  can- 
not omit  referring  to  an  observation  con- 
tained in  the  address  of  the  council  of  the 
institute!  which  precedes  the  report,  think 


Such  a  document  universallpr.  accompanies 
agreements  for  the  occupations  of  houses 
in  France,  under  the  name  of  the  '  et&t  dea 
lieux,'  and  its  adoption  is  strongly  recom- 
mended by  the  council  to  the  consideration 
of  the  profession  at  large,  as  a  means  of 
simplifying  a  question  usually  attended 
with  much  complexity,  and  seldom  satis- 
factorily determined.  We  certainly  thmk 
that  the  present  form  of  the  covenants  to 
repair,  usually  inserted  in  leases,  are  too 
strict  and  oppressive  towards  the  tenant. 
With  a  litigious  landlord,  the  best  tenant 
can  scarcely  escape  from  an  extortionate 
demand  in  the  shape  of  dilapidations.  The 
plan  pursued  in  France  would  render  full 
justice  to  the  landlord,  at  the  same  time 
would  limit  his  claim  upon  the  tenant  to  a 
reasonable  extent.  We  think  it  would  be 
a  still  further  improvement  if  a  plan  were 
always  put  upon  a  lease. 

As  this  publication  may  be  but  little 
known  to  the  profession,  we  strongly  re- 
commend a  perusal  of  it  to  all  our  readers. 

Jh  Act  (7  &  8  Vict.  c.  96)  to  amend  the 
Law  of  ItMolvenesf,  Bankruptcy,  and 
Execution ;  and  an  Act  (7  &  8  Vict.  c. 
70)  for  facilitating  Arrangements  be- 
iween  Debtors  and   Creditors;  accom" 
panied  by    Explanatory  Notes  on  the 
various  sections:    also,  the  New  Rules 
and  Orders  in    Insolvency;    with    an 
Analysis  of  the  Acts,  and  a   Copious 
Index.    By  Richakd  Chaenock,  £sq., 
of  the  Inner  Temple,  Barrister-at-law. 
London:  Owen  Richards.  1844.  pp.  92* 
Amongst  the  various  editions  of  the 
new  Bankrupt  and  Insolvent  Acts,  we  have 
to  notice  one  by  Mr.  Chamock,  who  edited 
the  Act  for  Abolishing  Arrest  on  Mesne 
Process,  (1  &  2  Vict.  c.  110,)  and  the  two 
acts  passed  in  the  last  session  may  be  con- 
sidered as  a  continuation  of  the    same 
branch  of  law.    Mr.  Chamock  observes,-^ 
"  That  the  present  Act  (7  &  8  Vict.  c.  96) 
inflicts  a  terrible  blow  to  credit  generally,  and 


ing  Uiat  the  reoommendation  m  it  might  i  more  especially  to  that  credit  which  is  given  by 
bT  adopted  with  great    benefit  l>oth  to!ta«iesmenwhowtran«to^^^^^ 
i^,^iJjk^A  *-»4.*^«.    o.^  Ka  (ha  ..^.i.n.  /*r  not  exceeding  20/.    The  statute  has  an  imme- 
landlord  and  tenant,  and  be  the  means  of  ^j^^  operation,  not  only  on  all  debte  con- 


prerenting  much  litigation:  the  council 
propose  ''that,  as  a  prelimmary  to  the 
execuUon  ot  leases  in.  ^neral,  the  pre- 
mises to  be  leased  shoj^d  be  surv^ed, 
both  on  the  part  of  lessee  and  lesser,  and 
that  a  schedule  should  be  drawn  np^  signed 
by  them  or  their  agents,  specifying  the 
actual  state  of  every  part  of  the  building, 
by  reference  to  which  the  dilapidations 
should  be  assessed  at  the  end  of  the  term." 


tracted,  but  upon  all  actions  and  proceedings 
already  commenced  to  enforce  the  payment  of 
debU.  This  statute,  no  doubt,  seems  and  is  a 
hard  n^easure  of  justice ;  and  it  cannot  be  ex- 
pected but  that  creditors,  who  have  been  for 
years  looking  forward  to  the  passing  of  some 
general  remedial  measure  like  the  County 
Courts  Bill,  by  which  the  recovery  of  debts 
would  be  facUitated  and  the  esqoenses  lessened, 
would  be  disappointed  by  a  law  nunied  throngfa 
parliament  at  the  close  of  a  protracted  session, 
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ahridging  the  riffhts  of  creditors,  and  affording 
no  equivalent  for  such  abridgment.  These 
provisions  savour  of  an  ex  post  facto  law,  and 
it  cannot  be  denied,  tbat  in  fairness,  if  such  a 
measure  were  deemed  necessary,  its  operation 
should  have  been  postponed  to  some  reasonable 
future  period. 

"  Now,  a  man  may  not  only  file  a  declaration 
of  insolvency,  but  may  issue  a  fiat  in  bank- 
ruptcy^ agunst  himself,  selecting,  of  course,  his 
own  time  for  the  purpose.  There  is  no  remedy 
against  the  person  for  any  debt  not  exceeding 
^0/.,  unless  the  judge  who  tries  the  cause  shall 
grant  a  certificate  that  the  debt  has  been  con- 
tracted fraudulently;  and  will  any  debtor  who 
has  so  contracted  a  debt  allow  a  cause  to  be 
tried,  to  afiford  an  opportunity  to  his  creditor 
to  obtain  such  a  certificate  ?  Of  course  not. 
He  will  consult  an  experienced  attorney,  who 
will  warn  him  against  such  a  rock,  and  the 
result  will  be  that  the  defendant  will  consent 
to  a  judge's  order,  or  suffer  judgment  bv  de- 
fault.  On  the  whole,  it  is  evident  that  all  the 
provisions  are  ill  prepared,  full  of  loop-holes, 
and  they  will  of  necessity  give  rise  to  much 
litigation  in  ascertaining  their  just  meaning 
ana  construction;  far  better  would  it  be  to 
repeal  all  the  statutes  on  bankruptcy  and  in- 
solvency, and  pass  one  general  law  in  the  na- 
ture of  a  code  that  would  include  all  the  pro- 
visions that  are  necessary  and  expedient/' 

Mr.  Charnock  has  added  to  the  new 
statutes  several  notes  and  explanatory  ob- 
servations, which  will  be  useful  to  the 
practitioner;  and  an  analysis  and  index 
accompany  the  statutes,  which  will  afford 
facilities  of  reference  to  the  several  en- 
actments therein. 

The  following  are  examples  of  Mr, 
Charnock's  notes,  of  the  utility  of  which 
Our  readers  will  readily  judge  :— 

Sec.  1,  note  a.  "  By  the  5  &  6  Vict.  c.  116, 
a.  1,  (passed  12th  Au^st,  1842,)  an  insolvent 
was  obliged,  as  a  prehminary  to  the  presenta- 
tion of  his  petition,  to  give  notice,  in  the  form 
pointed  out  by  that  act,  to  one  fourth  in  num- 
oer  and  value  of  his  creditors,  and  to  cause 
such  notice  to  be  advertised  twice  in  the 
London  Gazette  and  twice  in  some  newspaper 
circulating  within  the  county  where  sucn  in- 
solvent resided. 

"The  present  section,  however,  is  an  im- 
provement  on  the  prior  statute,  as  it  enables 
the  insolvent  at  once  and  without  delay  to  pre- 
sent his  petition  without  any  advertisement  or 
notice  to  his  creditors." 

Sec.  2,  note  b,  "The  form ofpeiitum  pointed 
out  in  this  section  differs  much  from  that  re- 
ouired  by  the  5  &  6  Vict.  c.  116.  There  is  no 
form  of  schedule  given  by  the  present  act ;  and 
therefore  the  schedule  to  be  annexed  to  tibe 
petition  must  contain  the  several  particulars 
pointed  out  bv  the  5  &  6  Vict.  c.  116,  s.  1 :  for 
wMch  see  Rules,  Orders,  and  Forms,  past, 

"  As  both  the  petition  and  schedule  must  now 
be  verified  by  the  petitioner  on  presentation. 


great  care  should  be  taken  that  the  statements 
made  therdn  are  accurate,  and  also  that  the 
form  of  the  petition  and  affidavit  are  preeiaely 
such  as  are  required  by  this  act,  otherwise  the 
petitioner  will  mcur  the  risk  of  having  his  peti* 
tion  dismissed." 

•  •  • 

• 

Sec.  6,  note  e.  "  Prior  to  this  clause,  where 
a  person  was  in  custody,  whether  on  mesne  or 
final  process,  his  only  remedy,  if  not  a  trader, 
was  to  apply  to  the  Insolvent  Debtors'  Court, 
which  court  had  power,  under  the  1  &  2  Vict, 
c.  110,  8.  36,  to  admit  to  bail,  and  give  relief 
in  the  manner  jwihted  out  hy  that  statute. 
The  present  clause,  however,  is  intended  to  flrive 
power  to  the  Commissioners  in  Bankruptcy  to 
discharge  persons  in  execution  for  debt,  whether 
traders  or  not,  provided,  if  a  trader,  the  debts 
are  under  300/.  But  this  section  does  not 
seem  to  apply  to  the  case  of  persons  who  may 
be  in  custody  on  mesne  process,  ffor  instance, 
under  a  judge's  order,  obtained  under  the 
powers  of  the  3rd  sect,  of  the  1  &  2  Vict.  c. 
110),  who  must  still,  it  is  submitted,  apply  to 
the  Insolvent  Debtors'  Court  for  rehef,  by 
bail,  &c.  Nor  does  this  section  seem  to  apply 
to  persons  who  are  in  execution  for  damages 
(not  being  a  debt),  for  the  words  of  the  section 
are,  'any  judgment  obtained  in  any  action  for 
the  recovery  of  any  debt.'  Nor  does  this  sec- 
tion apply  to  traders  whose  debts  amount  to 
300/.,  who  must  still  avail  themselves,  in  the 
ordinary  way,  of  the  bankrupt  or  insolvent 
debtors'  laws.  The  latter  part  of  this  clause 
is  somewhat  obscure,  for  it  states  that  after  the 
time  allowed  by  any  such  interim  order  or  any 
renewal  thereof,  such  prisoner  shaH  not,  by 
such  dischaige,  be  protected  from  being  again 
taken  in  execution  upon  such  judgment.  It  is 
apinrehended  that  this  must  mean,  in  case  the 
petition  be  dismissed,  or  the  final  order  be  not 
granted.  In  that  sense,  this  provision  was 
necessary ;  as  under  ordinaiy  circumstances,  a 
discharge  from  execution  operates  as  a  satis- 
fieietion  of  the  judgment. 

"Why  should  this  clause  be  confined  ta 
persons  m  cMeafioit  .^' 

•  •  ♦ 

Sec.  12,  note  it.  **  The  provisions  in  this 
section  should  have  gone  further;  they  are 
merely  to  this  effect,  Uiat  where  the  assignee 
accepts  a  lease,  or  an  agreement  for  a  lease 
entered  ivto  by  an  insolvent,  the  insolvent  shaU 
not  be  liable  to  pay  any  rent  or  perform  any 
covenasts  siJbsejiumt  to  such  ace^ianee^  and  in 
case  the  assignee  decline  to  determine  to  ac« 
cept,  the  lessor  may  apply  to  the  commissioner,, 
and  any  order  made  shall  be  binding  on  all 
parties.  Has  the  commissioner,  under  this 
provision  .power  to  discharge  the  insolvent 
from  the  rent,  &c.,  which  may  have  accrued 
due  from  the  date  of  the  petition  vp  to  the  time 
when  the  assiffmees  may  accept  the  lease?  or  up 
to  the  time  when  they  decline  I  And,  again, 
has  the  commissioner  power  to  discharge  the 
insolvent  from  the  liabilities  of  a  lease,  or  an 
agreement  for  a  lease  in  case  the  assignees  de- 
cune  to  accept  the  same ;  if  not,  and  it  is  ap« 
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prehended  the  commissioner  has  no  such  power 
in  either  case,  then  it  seems  desirable  that  in- 
solvents should  be  protected  from  such  out- 
standing liabilities^  particularly  as  the  bankrupt 
and  insolvent  debtors'  laws  extend  to  annuities^ 
&c.  There  are  similar  clauses  in  the  Bankrupt 
Act,  6  Geo.  4,  c.  16>  sect.  75 ;  and  in  the  act 
for  the  abolition  of  arrest,  1  &  8  Vict.  c.  110, 
sect.  50. 

"An  assignee  who  accepts  a  lease,  Sec, 
though  this  operates  to  disduuffe  the  insolvent, 
may  asdgn  the  leaifo  to  an  inscHvent  person,  to 
exonerBte  lumself  from  future  liability  for  rent, 
&c.     (huUne  v.  Cmrrie,  2  Madd.  330. 

"  "Where  a  lessee  becomes  bankrupt,  a  surety 
joined  in  the  lease  with  him  is  still  hable  to  the 
lessor  for  breaches  of  covenant  occurring  be* 
tween  the  date  of  the  commission  and  the 
delivery  up  of  the  lease  by  the  lessee.  Tuck  v. 
Tyson,  6  Biagh.  321." 

RENEWAL  OF  ATTORNEYS'  CERTI- 

nCATES, 

On  tie  last  day  of  Michaelmas  Term,  1844. 

Qttcen'i  Vtnr). 

1.  Bray,  I^ilip,  Bromvard. 

2.  Cutten,   Charles  Edward,    Percy  Circus, 

Pentonville;  and  Harpur  Street. 

3.  Coombs,  Henry,  Salisbury. 

4.  Coombe,  Alfred,  Wilton. 

5.  I>uke8,   Thomas    William,    35,    Norfolk 

Street,  Strand;  and  Cliild's  Place, Tem- 
ple Bar. 

6.  Edwards,  John  Henry,  Ipswich, 


Added  to  the  last  pursuant  to  Judges*  Order^ 

25.  Rowles,  George  Samuel  Sargent,  14,  Deam 

Street,  Red  lion  Square. 

26.  Dawson,  John  James,  32,  Chapel  Row. 

Holloway. 

27.  Ward,  William  Cook,   8,    Cook's  Row; 

Pancras  Road. 

28.  Veevers,   Thomas,    of   Newcastlo-under- 

Lyme. 

29.  Luckman,  Thomas,  Hulme,  near    Man- 

chester. 


CENTRAL  CRIMINAL  COURT. 

Thb  following  days  have  been  appoinfeei 
for  holding  the  Sessions  for  the  jurismction  of 
the  Centrsu  Criminal  Court,  for  one  year : — 


Monday. 
25th  November. 

6th  January. 
3pd  February. 
3t^  March. 
7th  April. 
12th  May. 


1844. 


1845. 


Monday. 
16th  December 


l6th  June. 
7th  July. 
18th  August. 
15th  September. 
27th  October. 


THE  APPOINTMENT  OF  MR.  JUS- 
TICE ERLE. 


A  fortnight  ago  we  announced  that  Mr« 

Foulket,  John  Faulkenef,  Moriton  Green,  ^  Justice  Erskine  had  retired  from  the  Court 

Lancaster.  { of  Common  Pleas,  on  account  of  the  state 


8.  Gifford,  John  AttersoU,  Plymouth. 

9.  Hutchinson,  Thomas,  Hartlepool. 
10.  Judson,  Charles  Bower,  Ware. 

It.  Lawrance,  John  Bushley,  1,  Hampton 
Cottages,  Commercial  Road ;  Peckham ; 
and  (Smiberwell. 

12.  Lucas,  Robert  de  Neufville,  13,  Aske  Ter- 

race, Hoxton ;  and  Bridge  Street,  South- 
wark. 

13.  Marchant,  Henrv,  23,  St.  Mary  Souare, 
Lambeth ;  and  Sonthwark  Bridge  Road. 

Marchant,  Henry,  13,  George  Street,  Man- 
sion House ;  and  44,  Southwark  Bridge 
Road. 

Meade,  Henry  White,  North  Curry,  So- 
merset. 

Pulsford,  William,  Newtown;  and  Cla- 
rendon Square. 

17.  Peach,  Robert,  Tmsley;  and  Quamdon. 

18.  Rastall,  Richard,  NewSleaford;  and  Li- 

verpool. 

19.  Smalley,  Christopher,  Hawarden. 

20.  Sutton,  William  Lucas,  11,  Newton  Street, 

Shoreditch ;  and  24,  Wliitmore  Road. 

21.  Thomas,  Benjamin,  Tewkesbury ;  and  New 

Oiieans. 

22.  Tmsley,  Charles,  Rotherham. 

23.  Vickery,  James,  Wellington  Terrace,  Wa- 

terloo Road. 
34.  Wheeldon,  WiUiam  Parker,  Alvaston. 
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15 
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of  his  health.  We  have  already  and  re- 
peatedly stated  that  he  was  an  able  and 
painstaking  judge.  The  vacancy  thus 
created  has  been  tilled  up  by  the  appoint- 
ment of  Mr.  Erie.  This,  under  all  the 
circumstances  of  the  case,  is  equally  ho- 
nourable to  that  gentleman  and  to  her 
Majestjr's  government.  A  better  appoints 
meat  could  not  have  been  made. 

SUPERIOR  COURTS. 

UstH  Ctanttllor. 

[Reported  hj  W.  Fihiteilt,  Esq.,  Barritter  at  LawJ 

LUNACY. —  PBTITION  TO  SUPBRSBDB. — LU- 
NATIC ABROAD.  —  COMMITTEE  OF  THE 
PERSON. — RESIDENCE   OF   THB    LUNATIC 

A  person  duly  found  to  be  lunatic,  hamny 
escaped  from  his  committee  and  gone  abroad, 
required  to  return  within  the  jurisdiction 
before  the  hearing  qf  his  petition  to  super" 
side  the  injunction. 

Where  a  person  is  once  duly  found  lunatic, 
the  principle  on  which  the  Lord  Chaneelhr 
acts  is,  to  require  a  perfectly  clear  case  of 


rm^and  mtelleoi  to  be  made  omi  before  he 
sets  aside  the  inquisition  j.  and  on  that  his 
Lordship  satisfies  himse^,  not  merely  by 
affidavits^  but  by  personal  examination  of 
the  lunatic,  who  must  therefore  be  tDtthin 
the  jurisdiction. 

When  the  Lord  Chancellor  is  satisfied  that 
residence  abroad  is  more  conducive  to  the 
lunatic's  health  and  restoration  of  intellect, 
he  will  permit' it,  and  appoint  a  jferson  as 
joint  committee  to  accompany  the  lunatic, 
if  the  proper  committee  is  disagreeable  to 
him. 

David  Ouchterlony  Dyce  Sombre,  son  of 
General  Dyce,  a  German,  by  a  woman  of  Hin- 
dfMten,  came  to  £nf2[land  soon  after  attaining 
die  age  of  21,  in  1638,  bringing  with  bim  a 
large  fortune,  and  in  1840  he  was  married  to 
the  Hon.  Miss  Jervis,  daughter  of  Earl  St. 
Vincent.  Having  shown  undoubted  sjTnptoms 
of  insanity  after  the  man*iage,  he  was  confined 
for  some  time  in  Hanover  Lodge,  Uegent's 
Park,  but  showing  no  signs  of  amendment, 
a  commission  of  lunacy  wad  issued  against 
him,  at  the  instance  of  his  wife,  in  1843,  and 
he  was  found  to  have  been  of  unsound  mind 
from  October  1842,  and  his  wife  was  api>ointed 
committee  of  his  person,  (with  an  allowance  of 
10,000/.  a  year) ;  but  being  allowed  to  travel 
about,  accompanied  by  a  medical  gentleman, 
he  escaped  to  France,  and  took  up  his  resi- 
dence  in  Paris.  Application  having  been  made 
to  the  French  authorities  to  give  the  lunatic 
up,  an  investigation  was  had  before  a  tribunal 
there,  which  declared  Mr.  Sombre  to  be  of  per- 
fectly sound  mind,  and  the  authorities  declined 
to  interfere;  whereupon  he  had  a  petition 
presented  to  the  Lord  Chancellor  to  supersede 
the  proceedings  which  had  been  had  under  the 
commission.  An  objection  was  made  by  the 
oommittee  of  the  ] Person  to  the  hearing  of  this 
petition,  until  the  petitioner  brought  himself 
mthin  the  jurisdiction.  The  Lord  Chancellor, 
yielding  to  that  objection,  assented  to  a  proposal 
that  the  lunatic  should  come  to  London,  but 
should  there  enjoy  his  liberty  during  the  hear- 
ing of  the  petition,  free  from  all  personal  re- 
straint, unless  he  should  be  guilty  of  violence. 
That  proposal  being  agreed  to  on  all  sides,  the 
petitioner  came  to  London,  and  the  petition  was 
neard,  the  arguments  being  carried  on  for  eight 
days,  and  occupying  forty-five  hours  :  Sir 
Thomas  Wilde,  Mr.  Wakefield,  and  Mr.  WaU 
oole  contendiuf^  for  the  petitioner,— 1st,  that 
ne  was  never  msane ;  but,  2ndl}r,  if  he  was, 
that  he  was  so  before  his  marnage,  and  his 
wife  and  her  friends  knew  it,  and  therefore  the 
marriage  was  void. 

Mr.  F,  Kelly,  Mr.  BetheU,  Mr.  Lowndes, 
and  Mr.  Cahert  opposed  the  petition,  on  behalf 
of  the  committee  of  the  person. 

Mr.  Tinuejf  and  Mr.  Lhyd  appeared  for  the 
committee  of  the  estate  of  the  lunatic,  and  Mr. 
E,  F.  Moore  for  his  next  of  kin. 

The  facts  of  the  case  and  the  main  points  of 
the  arguments  are  comprised  in  the  following 
abridgment  of  the  Lord  Chancellor's  judgment, 


(which  oMi^ned  diree  hovra  and  a  half  in  the 
delivery  of  it). 

The  Lord  ChanoeUor,  in  giving  his  judg- 
ment said,  the  case  haa  been  argind  at  great 
length  anil  a  great  quantity  of  evidence,  con- 
sisting of  affidavits  and  aocnments,  was  laid 
before  th«  court  in  sapport  of  the  allegations  on 
one  side  and  the  other.  He  had  read  and  con- 
sidered them  with  that  attention,  which  the 
importance  of  the  subject  appeared  to  demand. 
It  was  a  subject  in  respect  to  which  he  had  felt 
much  anxiety,  not  merely  on  account  of  its  re- 
lation to  the  interest  of  the  individual,  whose 
fioundness  of  mind  was  in  question,  but  also 
because  it  was  supposed  that  the  decision  of 
the  court,  or  ra^er  the  verdict  of  the  jury  on 
the  commission,  issued  by  the  court,  was  at 
\'ariance  with  the  opinion  expressed  by  those 
medical  gentlemen  of  great  skill  and  science, 
who,  under  the  authority  of  the  prefect  of  po- 
lice in  Paris,  made  a  report  with  respect  to  the 
state  of  Mr.  Sombre's  mind  in  December  last. 

Two  main  questions  had  been  argued ;  first, 
whether  Mr.  Sombre  ever  was  of  unsound 
mind— whether  the  finding  of  the  jury  could  in 
fact  be  supported  on  the  evidence;  ner/,  whether, 
supposing  nim  to  have  been  of  unsoimd  mind  at 
that  period,  he  had  now  recovered  his  self^pos* 
session  and  was  of  sound  mind,  and  fit  to  be  en- 
trusted with  the  management  of  his  afl^Mrs  and 
with  the  care  of  his  person. 

These  were  the  two  questions  discussed  in  the 
course  of  the  extended  arp^uments  in  this  court 
With  respect  to  the  first,  it  waa  material,  in  con- 
sequence of  the  observations  made  in  the  course 
of  the  argument,  to  advert  for  a  few  moments 
to  the  hutory  of  Mr.  Sombre: — He  was  of 
Asiatic  origin,  with  a  mixture  of  European 
blood  in  his  veins.  He  was  the  son  of  a'Ger*. 
man,  who  had  married  a  native  of  Hindostan, 
and  was  by  that  marriage  connected  with  the 
Begum  Sombre.  At  an  early  age  he  attracted 
the  notice  of  the  Begum,  was  adopted  by  her, 
brought  up  in  her  zenana,  and  afterwards  sent 
by  her  to  be  educated  at  the  house  of  Mr. 
Foster,  one  of  the  chaplains  of  the  East  India 
Company,  who  resided  at  Meerut.  With  the 
family  of  that  gentleman  Mr.  Sombre  remained 
for  four  years,  and  he  ai^>eared  to  have  profited 
by  the  education  he  received  there:  for  ho 
wrote  En£^sh  fluently,  and  his  blunders  ap- 
peared to  be  the  result  of  the  haste  with  which 
ne  wrote,  and  not  of  anv  ignorance  of  the  man- 
ner in  which  he  ought  to  express  himself. 
When  he  became  of  mature  age,  he  appeared 
to  have  been  entrusted  with  the  sole  manage- 
ment of  the  territoiy  and  fortune  of  the  Begum^ 
He  was  appointed  lieutenant-governor,  and  in 
that  capacity  continued  to  associate  with  the 
EngUsh  who  resided  in  Meerut.  In  tiie  year 
1836  he  went  to  Calcutta,  where  he  continued 
to  be  familiar  with  English  society,  and  in  1838 
he  came  to  England.  He  renuoned  for  some 
time  in  London,  then  visited  the  continent,  re- 
turned in  1840,  and  then  married  the  lady  of 
whom  so  much  has  been  said  in  the  course  of 
the  argument.  He  appeared^  therefore,  to  have 
been  educated  by  an  Englishman,  in  English 
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Labits,  to  have  been  at  sdl  timea  intinwtely  ac 
quainted  with  Engli^men  and  vnth  the  man<- 
itien  of  English  society,  and,  aldioiigh  an 
Asiatic  by  birth  and  blood,  it  could  not  be  said 
that  he  was  not,  to  a  certain  and  not  v«ry 
limited  extent,  acauainted  with  the  feelings 
and  habits  of  English  society.  Having  said 
this,  his  lordship,  at  the  same  time,  felt  bound 
to  adnut  it  was  quite  dear  that  with  one  class 
of  the  opinions  prevalent  amongst  Asiatics  he 
seemed  still  to  be  deeply  imbued,  and  that  he 
had  a  very  strong  opinion  on  the  subject  of  the 
conduct  of  married  women,  amounting  to  a 
firm  and  deep-rooted  jealousy.  That  passion 
was  visible  in  the  course  of  his  courtship  in 
many  instances,  and  it  appeared  to  be  too 
stnmg  to  be  eradicated  by  any  acquaintance, 
however  extensive,  with  the  halnts  of  European 
society. 

After  the  courtship  had  continued  some  time, 
the  feehiu^  of  jealousy  broke  out  so  strong  that 
the  match  was  broken  off,  and  Mr.  Sombre 
went  to  Vienna.  He  returned  at  the  request 
of  the  lady,  and  the  negociationswere  resumed. 
Disputes  again  took  place  about  the  religion  in 
winch  the  children  were  to  be  educatsd,  and  in 
a  fit  of  pasnon  he  tore  to  pieces  the  marriage 
license,  trampled  upon  it,  and  sent  a  challenge 
to  Lord  St.  Vincent,  the  lady's  father.  Two 
days  afterwards  he  repented  of  his  violence, 
and  sent  an  apology,  it  was  accepted,  the  breach 
was  healed  and  they  were  married.  They  then 
w«nt  abroad  with  the  intention  of  proceeding  to 
Italy,  but  at  Brussels  Mk>s.  Sombre  was  taken  ill, 
and  continued  ill  for  eight  weeks,  during  the 
whole  of  whidi  Mr.  Sombre  treated  her  with 
the  utmost  tendnmess  and  attention.  The 
state  of  her  health  rendering  it  impossible  for 
them  to  proceed  on  their  tour,  they  returned  to 
London.  They  took  up  their  abode  in  the 
Clarendon  Hotel,  mixed  m  London  society,  and 
no  synratoms  yet  appeared  of  any  dissatisfac* 
tien  witn  the  conduct  of  Mrs.  Sombre.  In 
April  of  that  year  th^  left  town  on  a  visit  to 
Strathfiridsay ;  thev  afterwards  went  to  Lord 
St.  Vincent's,  and  tnen  to  the  Marquis  of  Hast- 
ings' at  Donnington  Park. 

His  Lordship,  before  he  alluded  to  what 
occurred  at  Donnington  Park,  wished  to  men- 
tion the  first  cause  of  alarm,  the  first  incident 
that  gave  any  reason  to  suppose  Mr.  Sombre 
was  not  perfectly  sane.  Mrs.  Sombre  was 
looking  for  a  volume  of  Lodge's  Peerage ;  he 
asked  her  what  she  wanted,  and  on  being  told, 
he  said  that  he  carried  the  book  in  his  hand 
into  Bond  Street,  and  hdd  it  out  to  the  passers 
by ;  until  one  of  them  took  it  from  him.  Mrs. 
Sombre  was  astonished :  she  said  that  the  afiair 
made,  as  it  well  might,  a  deep  impression  on 
her,  but  she  conceaSed  her  feelings  and  they 
continued  their  journey  to  Donnington.  Two 
or  three  days  after  their  arrival  there  Mr. 
Sombre  made  a  confidential  communication  to 
the  Marchioness  of  Hastings,  stating  that  Mrs. 
Sombre  had  improper  connexion  with  all  sorts 
of  persons  before  tier  marriage  with  him  and 
after  marriage.  When  this  was  made  known 
to  Mrs.  Sombre  it  increased  the  anxiety  she 


had  before  felt,  and  this  was  not  dinunished  by 
the  evident  reluctance  with  which  Mr.  Sombro 
signed  a  paper,  in  whidi  he  had  recalled  the 
whole  of  the  statement  he  previously  made  to 
Lady  Hastings.    They  then  returned  to  Lon- 
don ;  Dr.  Chambers  was  sent  (brand  prescribed 
for  faim>  and  things  went  on  as  usual.    In  the 
summer  they  went  to  Worthing ;  here  the  de- 
lusion of  Mr.  Sombre  became  more  marked, 
and  he  at  rimes  treated  his  wife  with  great 
violence.    They  returned  to  London ;  there  was 
a  favourable  change ;  Mr.  Sombre  directed  his 
wife  to  invite  whom  she  pleased  to  her  box  at 
Drury  Lane  Theatre :  she  did  so,  and  among 
others  she  invited  a  Mr.  Montgomery,  with 
whom  she  was  slightly  acquainted.    That  gen- 
tleman did  not  remain  in  the  box  the  whole  of 
the  evening,  but  he  handed  Mrs.  Sombre  to  her 
carriage.    No  other  incident  marked  that  meet- 
ing.    Shortly  afterwards  they  were  invited  to 
dine  with  Captain  Rous.    There  was  a  hole  in 
the  street  through  whieh  thev  passed,  probably 
made  for  the  ga»-metere;  Mr.  Sombre  took 
notice  of  it,  but  in  the  most  general  manner, 
(his  lord^p  said  he  mentioned  these  incidents 
in  their  order;  the  application  of  them  would 
come  presently).    The  autumn  approached  and 
they  determined  on  making  a  tour  on  the  con- 
tinent.    For  a  short  time  Mr.  Sombre  appeared 
in  good  health  and  spirits,  but  on  their  ap- 
proaching Berlm»  he,  on  a  sudden  exclaimed  to 
his  wife,  "  Mary-Ann,  I  feel  I  am  going  mad, 
I  think  I  shall  die  in  a  madhouse."    Arrived 
at  Berlin  he  treated  Mrs.  Sombre  with  extreme 
violence,  accused  her  of  criminal  connexion 
with  many  persons,  told  her  she  had  been  an 
opera  dancer  before  her.  marriage,  and  that  her 
parents  knew  it  uid  profited  by  her  labours, 
and  that  he  admired  the  skill  and  talent  with 
which  she  had  contrived  to  conceal  the  Ufe  she 
had  led,  and  to  exhilnt  such  lady-like  manners 
after  mixing  in  sueh  society.  This  languiu(e  and 
the  corresponding  violence  were  repeated  more 
than  once,  and  Mr.  Sombre  refused  to  con* 
suit  anv  physician.      They   left    Berlin    and 
reachea  Aix4a^Chapelle  on  their  return.    Up 
to  that  time  Mr.  Sombre's  aecusatioiis  were 
general :  he  accused  his  wife  of  infidelity,  but 
mentioned  no  one  bv  name.    At  Aix-la-Cha- 
pelle,  however,  he  suodeolj'  exdaimed,  "  I  have 
at  last  hit  upon  the  man,  it  nnist  be  either  the 
Duke  of  Wellington  or  Mr.   Montgomery," 
that  being  the  first  time  he  had  alluded  to  Mr. 
Montgomeij  after  the  party  aX  the  theatre* 
(His  lordship  here  observed,  that  he  was  stat* 
ing  these  &cts  from  the  aflidavit  of  Mrs.  Som- 
bre.)   They  reached  Paris ;  there  Mr.  Sombre 
continued  his  violence;  he  accused  Mrs.  Som- 
bre of  making  assignations  with  pereons  they 
met  at  the  restaurateur's.    They  returned  to 
London,  and  it  was  during  this  journey  that  the 
mind  of  Mr.  Sombre  reverted  to  the  cireum* 
stance  of  Mir.  Montgomery  being  at  the  theatre, 
and  of  his  marking  the  hole  in  the  street  when 
they  went  to  dine  with  Captain  Rous.    He  ac- 
cused his  wife  of  infid^tv  with  Mr.  Mont- 
Cery,  and  declared  that  tne  hole  in  the  street 
been  <qpened  to  destroy  himself.    All  these 
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charges  were  repeated  and  insisted  on  as 
realities.  These  and  other  things  of  the  same 
natare  coming  to  the  ears  of  the  lady's  friends, 
they  called  a  meeting  for  the  purpose  of  en- 
deavouring to  calm  the  agitation  of  Mr.  Som- 
bre's  mind,  and  at  the  same  time  rescuing  the 
reputation  of  his  wife  from  the  consequences 
of  his  unfounded  suspicions.  The  meetmg  was 
held  at  the  Clarendon,  and  it  was  attended  by 
Lord  Combermere,  Sir  F.  Burdett,  Lord 
Marcus  HiU,  Mr.  Parker  the  uncle  of  Mrs. 
Sombre,  her  brother,  and  several  other  persons. 
At  that  meeting  they  came  to  the  following  re- 
solution :— "  We  the  imdersigned  having  given 
our  patient  attention  to  the  various  statements 
this  day  brought  before  us  by  Mr.  Sombre,  as 
tending  iu  his  mind  to  criminate  his  wife,  have 
come  to  the  unanimous  decision  that  the  state- 
ments  have  no  foundation  in  any  fact  whatever, 
but  seem  to  have  originated  in  mere  phantasms, 
arising  no  doubt  from  ignorance  of  tne  manners 
and  habits  of  European  society;  and  we  feel  it 
due  to  the  conduct  and  character  of  his  wife 
solemnly  to  declare  that  the  investigation,  to 
which  we  have  attended  witli  the  utmost  im- 
partiality, has  fully  convinced  us  of  her  entire 
mnocence  and  pnnty :  we  frurther  feel  wawkxw 
entitled  to  expect  that  this  result  of  our  delibera- 
tion shall  have  the  effect  of  dissipating  such 
illusions  for  the  future,  and  that  the  conduct  of 
Mr.  Sombre  towards  his  wife  shall  be  such  as 
shall  be  in  unison  with  that  ardent  affection 
admitted  by  himself  to  be  entertained  by  him  to- 
wards her,  and  with  the  regard  and  respect  justly 
due  to  an  innocent  and  devoted  wife.''  Dr. 
Drever  attended  that  meeting  also,  but  at  first 
refused  to  sign  the  resolution  in  consequence  of 
the  insertion  of  the  words  "  phantasms,  arising 
from  ignorance  of  the  manaers  and  customs  of 
Europeans,"  because  he  felt  that  no  such  ignor- 
ance existed,  and  believed  the  cause  to  be  of  a 
very  different  nature.  He  was,  however,  finally 
induced  to  sign  it,  on  the  suggestion  that  he 
might  contribute  to  the  restoration  of  Mr. 
Sombre's  tranquillity  of  mind.  Sir  F.  Burdett 
objected  for  the  same  reason,  and  did  not  give 
his  signature  to  the  document.  Mr.  Sombre 
at  the  conclusion  of  tlie  proceedings  declared, 
he  would  be  bound  by  the  decision,  but  that  he 
was  not  nor  never  would  be  satisfied. 

About  that  time.  General  Ventura,  an  old 
and  esteemed  friend  of  Mr.  Sombre's,  and  a 
man  well  known  in  Oriental  affairs,  arrived  in 
England.  So  anxious  was  Mr.  Sombre  to  see 
his  friend,  that  he  left  his  wife  in  Dover,  and 
came  to  London  expressly  for  that  purpose. 
He  returned  to  Dover,  brought  Mrs.  Sombre 
to  the  Clarendon,  where  General  Ventura  was 
8ta3ring  with  his  daughter,  and  in  a  day  or  two 
went  by  the  railroad  to  Stafford,  with  his  wife, 
and  then  returned  to  London  to  enjoy  the 
society  of  his  friend.  NoUiing  interrupted  the 
harmony  of  the  meeting.  When  the  General 
left  London,  Mrs.  Sombre  returned,  and  Mr. 
Sombre  and  she  set  out  for  Scotland.  All  went 
well  till  they  reached  Edinburgh,  but  on  their 
leaving  that  place  for  Inverary,  he  read  in  the 
newspaper  of  the  marriage  of  Mr.  Montgomery. 


When  a  cannon  was  fired,  for  the  purpose  of 
raising  an  echo,  he  insisted  that  it  was  in 
honour  of  that  marriage ;  and  he  persisted,  in 
spite  of  all  remonstrance,  in  asserting  that  Mr. 
Montgomery  had  been  present  at  the  breakfast 
table.  From  this  time  the  violence  and  the 
delusions  increased.  At  Inverness  he  charged 
Mrs.  Sombre  with  having  intrigued  with  Gene* 
ral  Ventura  at  her  father's,  after  he  left  her  at 
Stafford,  and  asserted  that  the  General  went 
down  for  that  purpose  in  the  same  train,  al- 
though he  had  left  him  at  the  Clarendon.  So 
possessed  was  he  with  the  notion,  that  he  ac- 
tually penned  a  challenge  to  the  General,  and 
despatched  it  to  Messrs.  Frere  and  Foster,  his 
solicitors,  with  directions  to  send  an  express 
after  the  general,  and  follow  him  to  Marseilles, 
to  Malta,  to  Alexandria,  and  even  to  Bombay. 
At  Inverness  he  met  a  Mr.  Fraser,  whom  he 
had  known  in  India ;  with  him  also  he  declared 
his  wife  to  have  been  criminal;  and  to  test 
whether  that  criminality  occurred  before  or 
after  marriage,  he  wrote  a  letter  to  Mr.  Fraser 
to  call  on  them  on  the  following  Sundav,  de- 
claring that  the  coming  before  or  after  cnurch 
time,  would  determine  the  before  or  after  mar* 
riage  time  of  the  criminal  connexion.  After 
various  other  acts  of  the  same  description,  Mr. 
and  Mrs.  Sombre  returned  to  London,  where 
his  violence  increased.  He  wrote  a  letter  to 
Prince  Albert;  he  challenged  Mr.  Mont- 
gomery ;  he  asserted  that  a  regiment  in  Dublin 
had  given  a  dinner  in  his  honour;  and  that  the 
Queen  was  so  much  g^tified,  that  she  kept  a 
chair  constantly  vacant  for  him  at  the  royal 
table.  He  knocked  Mrs.  Sombre  out  of  bed, 
held  her  for  a  long  time  in  one  position,  to  pro- 
tect him  from  the  spirits  which  he  believed 
were  haunting  him,  and  called  her  the  most 
opprobrious  names,  at  one  time  loading  her 
with  caresses,  and  at  another  treating  her  with 
crueltv.  He  believed  that  the  spirits  were  two» 
a  gooa  and  an  evil  one;  and  that  one  prompted 
him  to  kill  his  wife,  and  the  other  refused  ta 
consent  to  the  act*  He  said  that  the  spirit 
desired  him  to  shave  off  his  eyebrows*  and 
when  Mrs.  Sombre  suggested  that  it  might  dcv 
to  cut  off  a  part,  he  actually  did  so.  He  chal- 
lenged Sir  Hume  Campbell  for  looking  into 
his  hat ;  declared  that  a  lady  of  rank  had  taken 
him  to  another  lady  of  rank  for  criminal  pur- 
poses ;  and  that  the  two  highest  personages  in 
the  kingdom  had  come  to  him  at  the  Clarendon 
with  a  view  to  adulterous  intercourse. 

lliese  were  the  facts,  and  if  true,  could  any 
man  doubt  what  was  the  state  of  mind  of  the 
person  who  was  capable  of  such  expressions 
and  conduct?  And  what  interest  could  his 
wife  have  in  misrepresenting  him?  No  one 
could  deny  that  she  was  very  fond  of  him ;  and 
if  he  was  not  insane,  what  motive  could  she 
have  for  such  representations  of  his  conduct  ? 
But  these  statements  did  not  depend  on  her 
representations,  they  were  confirmed  by  her 
maid,  Sarah  Lake,  by  Miss  Parker,  by  Dr. 
Drever,  and  by  several  other  persons,  whose 
evidence,  slight  separately,  became  weighty  by 
combination.    If,    therefore,    any  one   could 
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snppose  Mt8.  Sombre,  even  fbrTa  moment, 
gpilty  of  such  profliffacy  as  to  make  an  affida- 
vit for  the  purpose  of  having  her  husband  con- 
fined as  a  lunatic,  such  supposition  would  be 
at  once  refuted  by  the  numoer  of  witnesses  by 
whom  her  statements  were  corroborated. 

[The  remainder  of  the  judgment  will  be 
given  in  our  next  number.] 

In  the  matter  ofDyce  Sombre,  May,  June, 
July,  and  August,  1344. 

Viff^CtanrcIlor  CUtgram. 
[RfporiedbyJ.  H.  Cooke,  Esq.,  BarriiUr  at  Xaw.] 
INJUNCTION. — VBNDOR  AND  PURCHASER. — 
.  SALE    OF   SHIP. — PRACTICE.— LIEN. — RE- 
CEIVER. 

Upon  motion  for  an  injunction  by  an  alleged 
purchaser,  to  restrain  the  registered  owners 
qf  a  ship  from  interfering  with  her,  her 
cargo,  or  freight,  a  court  of  equity  has 
power  to  take  possession  thereof,  untU  the 
tmliditg  of  the  sale  has  been  decided  at  law. 
Semble,  that  a  party  who  claims  as  purchaser 
of  a  vessel  to  which  he  is  found  to  have  no 
title,  cannot  claim  a  Ken  upon  her  for  money 
expended  in  her  repair, 
Qiuere,  whether  equUy  can  assist  a  party 
in  removing  one  name  from,  and  putting  an- 
other  upon,  the  register  ? 
Practice  of  the  court  in  directing  issues,  or 
leaving  parties  to  their  legal  remedy,  and  in 
imposing  terms  upon  them, 

(Condoded  from  p.  13,  ante.) 
August  3. — ^His  Honour  now  disposed  of  the 
case.  At  the  close  of  the  argtunent  in  this 
case,  I  was  of  opinion,  1st,  that  the  |.Iaintif[s' 
right  should  be  tried  at  law ;  and  2ndly,  that 
the  court  had  power  to  secure  the  ship  in  the 
mean  time,  so  as  to  be  able,  at  the  hearing  of 
the  cause,  to  award  it  to  its  lawful  owner.  I 
had  no  doubt  of  my  right  so  to  deal  with  the 
ship  as  against  the  plaintiffs ;  but  as  they  would 
obtain  possession  of  the  ship  the  moment  they 
established  their  right  to  her,  and  as  I  cannot 
impute  to  them  any  intention  of  obtaining  that 
{XMsession  by  violent  or  unlawful  means,  I  can- 
not injure  them  by  that  part  of  my  order.  The 
question  was,  how  the  nght  to  tne  ownership 
of  the  ship  was  to  be  tried  ?  The  plaintiffs' 
counsel  proposed,  at  the  close  of  the  argument, 
that  the  defendants  should  bring  an  action  of 
trover;  and  that  was  assented  to,  because  it 
gives  the  plaintifffs  in  equity  an  opportunity  of 
raising  the  question  of  lien,  and  tne  right  of 
possession  independently  of  legal  ownership. 
^tnce  the  argument,  the  plaintiffs  have  applied 
to  me,  1st,  that  issues  should  be  directed  in- 
stead of  an  action  being  brought ;  or,  2ndly, 
that  if  an  action  were  broqght,  terms  should  be 
imposed  upon  the  defendants  in  equitv;  or, 
Jraly,  that  the  plaintiffs  in  equity  should  oe  the 
plaintiffs  at  law.  IrYith  regard  to  the  last  point, 
no  ground  has  been  stated  for  such  an  arrange- 
ment, except  that  which  was  suggested  by  the 
defendants,  namely,  the  advantage  of  the  reply 
at  law.  I  am  cle^  that  that  is  not  an  advan- 
tage which  I  can  allow  to  alter  the  arrange- 
ment deliberately  made.    I  think,  therefore. 


that  part  of  the  arrangement  must  stand.    As 
to  the  first  part  of  the  application,  namelv,  for 
issues,  instead  of  an  action,  I  have  no  aoubt 
about  the  power  of  the  court,  when,  for  its  own 
information,  it  finds  it  necessary  to  direct  issues, 
so  to  deal  with  the  case ;  but  there  is  a  diffi- 
culty in  directing  an  issue  before  the  hearing, 
unless  in  the  very  simple  case  pointed  out  in 
Fullagarv,  Clark,  18  Yes.  481.    The  general 
course  is  to  say,  if  you  have  a  legal  right,  esta- 
blish it  at  law,  and  then  come  back  to  this 
court,  if  necessary,  for  its  assistance.    'Vhe  re- 
maining question,  namely,  whether  I  could  im- 
pose any  terms  upon  the  defendants,  ia  the  real 
difficulty  in  the  case.    If  it  is  admitted  that 
there  are  to  be  admissions  of  the  possession 
and  the  conversion,  the  only  terms  I  could  im- 
pose would  be,  that  the  defendants  should  not 
set  up  the  point  suggested  as  to  the  register. 
Upon  the  point,  as  to  the  materiality  of  the  re- 
gister, I  had  a  very  strong  opinion,  induced 
partly  by  the  case  of  Hunter  v.  Parker  ;  partly 
Dy  the  forcible  reasonin^^  of   the   plaintiffs* 
counsel  during  the  discussion  at  the  oar ;  and 
p«utly  by  what  appears  to  be  the  logical  neces- 
sity of  the  rule,  that  the  master  may,  in  cases 
of  necessity,  sell  the  ship.      If  I  impose  no 
terms,  and  the  plaintiffs  obtain  a  verdict,  that 
verdict  will  cover  every  question  in  the  cause. 
If  I  do  unpose  the  terms  required,  it  may  pos- 
sibly remain  a  question  at  the  hearing  of  the 
cause,  whether  the  defendants  are  not  entitled 
to  the  opinion  of  a  court  of  law  upon  tiie  ques- 
tion as  to  the  register.     If,  on  the  other  hand, 
I  do  not  impose  the  term  required,  and  the  de- 
fendants in  equitv  should  obtain  a  verdict,  and 
the  verdict  in  their  favour  should  appear  to 
have  depend&i  in  any  degree  upon  the  state  of 
the  register,  I  have  no  hesitation  in  saying,  that 
such  a  verdict  would,  in  my  judgment,  be  a 
mere  nullity  for  the  purpose  of  trying  that  ques- 
tion for  which  the  action  was  directed  to  be 
brought,  and  would  not  alter  the  position  of 
the  case,  until  the  title  of  the  ship  had  been 
tried  on  its  proper  ground.   Several  courses  are 
open  to  me.    I  may  allow  the  case  to  stand  as 
it  does,  trusting  to  my  own  opinion  of  the  law 
of  the  case,  and  also  trusting  to  the  defendants'^ 
discretion  that  they  will  not  raise   a  point, 
which  they  must  know  will  make  a  verdict  in 
their  favour,  if  they  get  one, — useless  in  this 
court.     It  is  a  very  common  rule  of  the  court, 
when  it  directs  an  issue,  or  allows  an  action  to 
be  brought,  for  the  purpose  of  trying  a  ques- 
tion, to  say,  that  if  the  party  chooses  to  pre- 
vent the  tnal  of  that  question,  by  taking  any 
technical  point  so  as  to  prevent  a  fair  trial,  the 
court  will  put  the  question  in  a  train  for  trial 
toties^pioHes',  or,  2ndly,  I  may  give  a  direc- 
tion as  to  the  action  that  it  shall  stand  over 
until  such  a  day,  the  plaintiffs  to  be  at  liberty 
to  get  the  names  of  the  defendants  off  the  re- 
gister as  they  may ;  or,  3rdly,  I  may  direct  that 
Uie  defendants  shall  not  at  the  trial  set  up 
that  point,  about  the  register.    The  first  and 
second  courses  will,  or  may,  decide  the  whole 
question  at  law;   the  third  may  leare  some 
point  of  law  open  at  the  hearing.     I  confess, 
after  giving  the  case  the  best  consideration  I 


30  SmperiorCcmUt 

can,  and  relyinff  in  some  degree  upon  the  opi- 
nion which  I  nave  fonned,  which  I  do  not 
think  Mr.  Crampton^  seemed  to  think  an  ill- 
founded  one,  namely,  that  the  question  about 
the  register  cannot  arise,  I  cannot  say  that  I 
see  enough  in  this  stage  of  the  cause  to  induce 
me  to  impose  any  terms  on  the  defendants 
which  would  not  be  imposed  upon  themj  if  the 
action  had  been  brought  before  coming  to  this 
court.  I  must  let  the  case  stand  as  it  does, 
with  this  intimation,  that  if,  when  the  case 
comes  back,  the  ddfendants  have  obtained  a 
verdict  upon  anv  merely  technical  point  so  as 
to  leave  the  real  question  undecided,  I  shall 
do  all  in  my  power  to  obtain  a  decision  before 
I  part  with  the  possession  of  the  ship.  As  to 
any  one  being  appointed  manager  or  receiver, 
it  is  useless  to  go  through  that  form,  although 
I  will  do  it,  if  the  parties  desire  it.  Instead  of 
doing  so,  the  better  course  seems  to  be  to  give 
each  oarty  Hberty  to  apnly  to  the  master  to  ob- 
tain the  possession  or  tue  use  of  the  ship,  such 
party  giving  security  to  deal  with  her  as  the 
court  may  direct. 

Ridgwayy,  Roberts,  July  18,  25,  26,  and 
Au^r.  3,  1844.    Lincoln's  Inn."* 


iflltitfii^  Venrl. 

(Before  the  Four  Judges.) 

[Reported  hj  John   Hausbtox,  Ktq.,  Barrister  al 
Law.] 

CERTIORARI. — AMENDMENT. — COSTS. 

Where  a  nde/br  a  certiorari  to  bring  up  cer- 
tain orders  made  by  the  Town  Council  of 
Dover  was  obtained  in  Trimty  Term ;  and 
the  order  was  served  xm  the  parties  on  the 
I9th  of  October,  and  notice  of  an  applica- 
tion to  amend  the  rtde  was  given  on  tne  20th 
of  October :  Held,  that  the  Court,  in  the 
exercise  of  its  discretion,  would  not  permit 
the  parties  to  amend  their  rule  :  and  that  if 
the  certiorari  was   defective,    the  proper 


^  Mr.  Crampton  was  heard  upon  the  legal 
guestion,  as  to  question  the  register  and  Uie 
form  of  the  action. 

^  The  form  of  the  minute,  understood  to  have 
been  drawn  up  by  consent,  was  to  the  following 
effect : — "  Motion  to  stand  over ;  the  plaintiflS 
to  brinff  an  action  to  tnr  thenr  legal  rignt  to  the 
shij) ;  both  parties  unmrtaking  not  to  do  any 
act  interfering  with  the  ship,  except  under  the 
direction  of  the  court;  with  liberty  for  the 
plaintiffs  and  defendants  to  lav  proposals  be- 
fore the  master  for  obtaining  tne  use  and  pos- 
session of  the  ship,  upon  giving  satisfactory  applications  like  the  present, 
security  for  restoring  her  free  from  incum-   "         -      -  *       • 

brances,  and  undertaking  also  to  deal  with  the 
possession  thereof  as  the  court  may  hereafter 
direct;  the  title-deeds  and  papers  connected 
with  the  ship  to  be  given  with  her,  so  far  as 
may  be  necessary  for  such  use  and  posses- 
sion." 


course  was  to  move  to  hsBoe  the  nde  for  the 
certiorari  diseharged* 

On  the  10th  of  June  last,  Mr.  M,  D.  HiU 
obtained  a  certiorari  to  bring  up  certain  orders 
made  by  the  Town  Council  of  the  Corporation 
of  Dover,  extending  from  the  year  1839  up  to 
the  present  time.  iTie  rule  was  served  on  the 
parties  on  the  19th  of  October.  On  the  29th 
of  October  the  parties  applying  for  the  certio- 
rari gave  notice  to  the  defendants,  that  on  the 
first  day  of  Michaelmas  Term,  or  as  soon  after- 
wards as  counsel  could  be  heard,  applica- 
tion would  be  made  to  amend  the  rule,  so  as  to 
enable  them  to  bring  up  other  orders  that  would 
not  be  included  in  the  rule  in  its  present  form. 

Mr.  Kelly  and  Mr.  Crompton  showed  cause. 

A  certiorari  has  been  obtained  to  bring  up  a 

great  number  of  orders  made  by  the  Town 
ouncil  of  the  Corporation  of  Dover,  and  an 
application  is  now  made  to  the  court  to  amend 
that  rule,  so  as  to  enable  the  ^parties  to  bring 
up  other  orders  that  are  not  included  in  the 
rule  which  has  been  granted.    The  application 
should  have  been  msSe  to  discharge  the  rule, 
not  to  amend  it.    The  Town  Council  have  in- 
curred certain  expenses  in  preparing  affidavits, 
and  taking  the  necessary  steps  in  support  of 
the  orders,  which  costs  they  are  entitled  to 
have  repaid.    The  court,  therefore,  will  either 
quash  the  present  rule,  and  allow  the  parties  to 
make  a  fresh  application  to  the  court  to  brinjBf 
up  these  orders ;  or  they  will  grant  the  appU- 
cation  to  amend,  on  terms  of  payment  of  all 
costs  incurred  up  to  the  present  time, 
Mr,  M.D.  HiU  contrk. 
'Iliis  rule  was  drawn  up  by  the  officer  of 
the  court,  but  it  was   afterwards  discovered 
that  a  mistake  had  occurred,   and  that  the 
rule,  in  the  Mray  in  which  it  was  drawn  up, 
was  not  calculated  to  include  all  the  orders  that 
were  objected  to.    The  amendment  now  re- 
quired is  substantially  the  same  as  what  was 
originally  asked  for.     The  rule  is  not  die* 
charged  or  abandoned,  and  the  costs  must  de- 
pena  on  the  issue  of  the  rule  when  the  validity 
of  the  orders  come  to  be  discussed,  they  cannot 
be  granted  by  the  court  in  the  present  stage  of 
the  proceedings.    The  Town  Council  are  not 
prejudiced  by  this  motion,  nor  have  they  in- 
curred any  additional   costs,  because    notice 
was  given  them  in  due  time  that  this  applica- 
tion would  be  made  to  amend  the  original  rule. 
Lord  Denman,  C.  J. — I  should  be  sorry  to 
say  that  the  court  is  prevented  from  granting 
amendments  in  all  cases ;  but  under  the  cir- 
cumstances of  the  present  case  the  court  does 
not  see  any  reason  to  interfere.    ITie  only  pro- 
per mode  of  proceeding  would  be  to  apply  to 
nave  the  rule  discharged,  and  we  cannot  have 
the  time  of  the  court  taken  up  in  attending  to 
applications  like  the  present.    This  rule,  there- 
fore, for  the  amendment  will  be  discharged 
with  costs. 

Williams,    Coleridge,   and   Wightman,  J.'s, 
concurred. 

Rule  discharged  with  costs. 
The  Queen  v.   The  Corporation  of  Dover. 
Michaelmas  Term,  1844. 
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Qium'i  10ttirt  practice  iEToart. 

IBipmled  hy  S.  H.  Woolktch,  Ss^,  Barritter  at 
Xav.] 

PLKADING. —  ISSUABLE  PLEA. -— FOREIGN 
LAW. — PRXSCBIPTION. —  CONTRACT. — RE- 
MEDY.— PRACTICE. 

Apiea  that  the  debt  sued  for  had  been  con- 
tracted in  France,  and  that  by  the  French 
law  of  prescription  the  action  ought  to  have 
been  inntght  within  Jive  years  qfter  the  ac- 
crmng  of  the  cause  of  action,  <md  that  more 
than  that  period  had  elapsedy-^is  not  an 
issuable  plea, 
A  role  had  been  obtained  ealling  on  the 
plaintiff  to  show  cause  why  the  interlocutory 
judgment  aigned  in  this  canae  should  not  he 
set  aside  for  imgularity.  The  action  was  in 
assumpsit  for  goods  sold  and  dehTered.  The 
pleas  w€xe, — 1,  non  assumpsit ;  3,  a  deliyery  of 
the  bin  of  a  third  par^  in  accord  and  satiafac- 
tioii ;  4,  aa  to  a  part  or  the  demand,  a  set  off; 
5,  payment  by  Uie  bill  of  tiie  defendant ;  6, 
payment  before  action  in  xaah.  It  was  pleaded, 
Sndly^  to  a  part  of  the  demand,  that  the  pro- 
mises in  the  declaration  mentioned  In  respect 
tliereof  were,  and  each  of  them  was,  made  by 
the  defenduit,  and  the  causes  and  rights  of 
action,  and  each  and  every  of  them,  aa  to  that 
8Qm,  actaued  to  ^  plaintiff  in  paita  beyond 
the  seas,  to  wit  at  Paris,  in  the  kingdom  of 
Fiance,  they  the  defendant  and  plaintiff  then 
respectively  living  and  residing  therein,  and 
whilst  tW  were  to  wit  at  Paris  aforesaid,  in 
the  sttd  kmgdom,  respectively  carrying  on  the 
business  of  merchants,  to  wit  aa  jewellers ;  in 
which  said  kingdom,  at  the  time  of  making  the 
said  sevend  promises  as  to  the  said  sum  in  the 
introductory  part  of  this  plea  mentioned,  and 
the  causes  and  rights  of  action  in  respect 
thereof  accrued  to  the  phdntiff,  the  law  was, 
and  fiom  thence  hitherto  hath  been,  and  still 
is,  this,  to  wit,  than  an  action  relating  to  mat- 
ters of  commerce  must  be  brought  within  ^vo 
years  after  the  cause  or  causes  of  action  ac« 
erne;  and  defendant  further  aaith,  that  the 
said  several  alleged  rights  and  cauaea  of  action 
in  the  declaration  mentioned,  as  to  the  said 
sum  in  the  introductory  part  of  the  plea  men- 
tioned, and  each  and  every  of  them,  did  arise 
and  accrue  to  the  plaintiff  in  a  matter  of  com- 
merce between  the  plaintiff  and  defendant,  as 
merchants,  that  is  to  say,  in  and  about  and  in 
respect  to  the  aale  of  divers  pearls  and  precious 
atones ;  and  defendant  further  suitii,  that  the 
said  rights  and  causes  of  action  in  respect  of 
that  sum  did  not,  nor  didan^r  or  either  of  them, 
arise  and  accrue  to  the  pliontiff  at  any  time 
within  five  years  next  before  the  eommenee- 
ment  of  thia  auit.  Verification, — The  plaintiff 
having  mgned  judgment  for  want  of  a  plea,  the 
present  rule  wasobtaincd. 

Erie  showed  cause.*— This  is  not  an  issuable 
plea,  and  the  judgment  was  properly  signed* 
Huber  V.  Stemer^    [Wightmttn,  J.— The  sub- 


stance  of  that  decision  is,  that  the  French  law 
of  limitation  as  regards  promissory  notes  apper* 
tains  ad  tempos  et  modum  actionis  insttttind^B, 
and  not  ad  valorem  contractus.  As  to  the  re- 
medy, the  debtor  is  subject  to  the  laws  of  the 
country  in  which  he  is  domiciled  when  the 
creditor  sues.] 

£rZe.— The  law  of  prescription  only  affects 
the  remedy,  and  not  the  merits  of  the  contract. 

Peacock,  on  the  same  side,  was  stopped. 

Atkinson,  contrtu— This  plea  is  issuable.  The 
principles  of  international  law,  as  stated  in  Huber 
v.  Steiner,  are  not  disputed,  but  the  contest 
here  is  as  to  the  effect  of  that  decision.  No 
doubt  the  lex  fori  prevails  as  to  tiie  remedy, 
and  the  fep  foci  as  to  the  contract.  That  is 
admitted.  In  that  case,  however,  the  French 
law  of  prescription  was  pleaded  for  the  first 
time,  and  had  the  question  arisen  on  demurrer, 
it  would  no  doubt  have  been  an  authority  for 
the  doctrine  here  contended  for,  but  issue  was 
joined  on  a  question  of  fact,  and  the  question 
was,  whether  or  not  the  plea  was  supported  by 
evidence.  The  Code  de  Commerce  was  relied 
on  to  show  that  the  htw  in  question  only  sus- 
pended the  remedy,  but  did  not  extinguish  the 
debt.  But  the  present  pttdntiff  contends,  and 
proposes  to  prove,  that  it  does  extinjfuish  the 
debt.  That  question  was  not  considered  m 
the  case  cited.  Nothing  more  was  decided  in 
it  than  that  the  evidence  did  not  support  the 
plea.  The  question  whether  this  law  does  or 
does  not  extinguish  the  debt  has  never  yet 
been  determined ;  and  the  court  vnll  not  dis- 
pose of  so  important  a  question  without  argu- 
ment, and  allow  it  to  be  anticipated  by  affirm- 
the    precipitate    course    ado|>ted    here. 


2  BlDg.  N.  C.  202 ;  2  Scott,  N.  R.  304. 


mg    —    ^ — ^ ,-11. 

[WigMmrn,  J,— As  this  plea  is  pleaded,  it  ffoes 
to  the  remedy  and  not  to  the  contract.  No- 
thmg  is  said  in  it  about  the  extinction  of  the 
debt.]  Then  I  revert  to  the  position,  that  what 
is  a  defence  in  one  country  is  a  defence  all 
over  the  world.  Story  himself  does  not  express 
himself  without  doubt  upon  the  subject.  In 
the  Conflict  of  Laws,  p.  487,  he  lays  it  down 
that  where  the  statute  of  limitations  of  a  par- 
ticular  country  not  only  extinguishes  the  nght 
of  action,  but  the  claim  or  titie  itself  ipso  facto, 
and  declares  it  a  nullity  after  the  lapse  of  the 
prescribed  period,  in  such  a  case  the  statute 
may  be  set  up  in  any  otiier  country  to  which 
the  parties  remove,  with  this  qualification,  that 
the  parties  are  resident  within  the  jurisdiction 
during  all  tiiat  period;  so  that  it  has  actually 
operated  upon  the  case.  The  rule  as  there 
laid  down  is,  tiiat  where  the  debt  is  extin* 
guished  it  is  a  good  defence.  If  that,  there- 
fore, can  be  shown  here,  tiiis  plea  discloses  a 
defence.  In  Huber  v.  Steiner,  TSmdal,  C.  J., 
hud  particular  atreas  on  Uie  fact  of  the  non- 
leeitoce  of  the  parties  in  the  country  whilst 
the  contract  waa  runnmg.  In  this  arantry,  if 
the  statute  besins  to  run  and  the  debtor  leaves 
the  country,  the  remedy  ia  extingutahed.  It  is 
obvious,  on  various  grounds,  that  aa  that  caae 
did  not  arise  on  demuner,  it  cannot  be  tw»ted 
as  an  authority  to  govern  the  present,  and  the 
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plaintiff  was  consequently  wrong  in  treating 
this  as  a  non-issuable  plea. 
•  H^if/himan,  J. — It  seems  to  me  that  the  plain- 
tiff has  done  right.  The  form  of  the  plea 
shows  that  it  relates  to  the  remedy  and  not  to 
the  contract.  Admitting  it  to  be  true,  there- 
fore, it  only  amounts  to  this,  that  an  action  on 
matters  relating  to  commerce  must  be  brought 
within  five  years,  and  that  this  is  a  matter  re- 
lating to  commerce.  The  case  of  Huber  v. 
Steiner  shows  the  distinction  between  the 
English  and  French  law  upon  the  8ubject»  and 
the  elaborate  judgment  of  Tindal,  C.  J.,  in  that 
case,  appears  to  me  to  be  conclusive  of  the  ques- 
tion. He  says, ''  So  much  of  the  law  as  affects 
the  rights  and  merits  of  the  contract,  all  that 


printer.  The  fiat  issued  on  the  21st  of  June 
1841 ;  and  on  the  2Sth  of  June,  the  defendant, 
who  was  a  creditor  of  Shurry,  put  in  an  exe- 
cution on  his  goods.  The  sheriff  thereupon 
applied  to  a  judge  under  the  interpleader  act, 
and  an  order  was  made  bv  Patteaon,  J.,  that 
the  ffoods  be  sold,  and  tne  proceeds  thereof 
paid  into  court,  to  abide  the  event  of  an  action 
m  which  the  present  defendant  was  to  be  plain- 
tiff and  the  assignees  defendants.  The  goods 
were  accordinglv  sold  by  auction,  but  fetched 
far  less  than  their  real  value,  the  defendant 
abandoned  his  claim,  and  the  money  was  paid 
out  of  court  to  the  assignees.  The  present 
action  was  brought  to  recover  the  diflerence 
between  the  red  value  of  the  goods  and  the 


relates  ad  litis  decisionem,  is  adopted  from  the  proceeds  of  the  sale.  The  learned  jud^e  told 
foreign  countrv;  so  much  of  the  law  as  affects  j  the  jury,  that  if  they  were  of  opinion  that  the 
the  remed3r  onlv,  all  that  relates  ad  litis  ordi^  \  sale  was  fair  and  bind  Jide,  they  ought  to  find 
nalioMm,  is  taken  from  the  lex  fori  of  that  j  for  the  defendant.  The  jury  found  a  verdict 
country  where  the  action  is  brought;  and  that  { for  the  defendant,  and  leave  was  reserved  for 
in  the  mterpretation  of  the  rule,  the  time  of  the '  the  plaintiff  to  move  to  enter  a  verdict  for  him. 
limitation  of  the  action  falls  within  the  latter  Humfrey  moved  to  enter  a  verdict  for  the 
division,  and  is  governed  by  the  law  of  the  plaintiff  for  such  amount  as  should  be  deter* 
country  where  the  action  is  brought,  and  not  mined  by  an  arbitrator.  The  plaintiflfe  have 
by  the  lex  loci  contractus^  is  evident^om  many  sustained  a  loss  in  consequence  of  the  tortuous 

act  of  the  defendant,  and  are  therefore  entitled 
to  recover  in  this  form  of  action.  (Parke,  B. 
The  sale  having  taken  place  under  the  judges' 
order,  can  you  complain  of  it  as  a  tortuous 
act  >)  The  sheriff  applied  for  relief,  and  the 
plaintiffs  were  obliged  tor  their  own  security  to 
consent  to  the  order  for  the  sale  of  the  goods. 
Pollock,  C.  B.  There  would  be  no  impro- 
priety in  representing  the  effect  of  a  sale  by 
auction.  Tne  question  is,  would  the  assignees 
have  been  obliged  to  sell  the  goods  ?  they  un- 
doubtedly would,  for  they  could  not  carry  on 
the  business  widiout  the  consent  of  the  credit* 
In  all  my  experience  I  never  knew  a  case 


authorities.  In  Hubet's  treatise,  De  ConJUctu 
Legum,  s.  7>  he  says, '  Ratio  heec  est  quod  pro;- 
scriptio'  (where,  observe,  the  term  pr««er»/»<)e 
is  used  ^enerallv  for  limitation)  'et  executio 
non  pertinent  ad  valorem  contractors  sed  ad 
tempus  et  modum  actionis  instituendte.'  It  is 
unnecessary  to  cite  more.  The  authoritie  \  are 
collected  in  the  case  of  T%e  British  Linen  Com- 
pany y,  Drummmd,  10  B.  &  C.  903,  which 
case  itself  furnishes  an  authority  for  the  posi- 
tion. The  opinion  of  the  learned  author  of 
the  Conflict  of  Laws,  Story,  is  also  in  acordance 
with  the  doctrine  laid  down  by  Tindal,  C.  J., 
in  the  above  case,  not  in  terms,  it  is  true,  but 
substantially.  It  seems  to  me,  therefore,  that 
this  j>lea  is  not  an  issuable  plea,  within  the 
meaning  of  the  rule  requiring  a  party  to  plead 
i«suably,  and  that  the  plaintiff  was  justified  in 
the  course  he  has  pursued ;  but  as  there  is  an 


ors« 


in  which  the  plaintiffs  had  recovered,  under 
circumstances  like  the  present :  it  is  different 
where  there  has  been  a  want  of  discretion  with 
respect  to  the  sale,  which  has  caused  a  ruinous 
,  loss.     Qlaspool  V.  Young,  9  B.  &  C.  697,  and 

affidavit  of  merits,  the  rule  to  set  the  judgment :  Clarke  v.  Nicholson,  are  authorities  in  support 

aside  may  be  made  absolute  on  payment  of!  of  this  application. 


costs,  ana  the  plea  may  then  be  struck  out,  and 
the  cause  set  down  for  the  sittings  after  term. 
Rule  accordingly. 
Bury  V.  Gorfictn.    Q.  B.  P.  C.     T.  T.,  1844. 


CxfttQUtr. 

TROVER. — BANKRUPT. 

Where  the  goods  of  a  bankrupt  are  wrongfuUy 
taken  in  execution,  the  assignees  are  not  en- 
titled to  sue  the  execution  creditor  for  the 
difference  between  the  real  value  of  the 


Parke,  B.  llie  question  was  correctly  put 
to  the  junr.  There  is  a  distinction  between 
the  case  ot  a  person  whose  goods  are  wrong- 
fully seised  under  an  execution,  and  that  of  the 
assignees  of  a  bankrupt  who  are  bound  to  sell. 
The  measure  of  damages  is  the  value  of  the 
goods  at  the  time  of  the  conversion.  Then,  in 
consideration  that  the  assignees  are  obliged  to 
sell,  the  value  is  only  wlmt  the  goods  would 
fetch  at  a  fair  and  bond  fide  sale.  The  jury 
^  .,  ^^^^  *®'^  ^  consider  whether  the  sale  was  fair 

goods  and  the  produce  qfa  bon&  Me^sale :  and  bond  fide,  and  they  found  it  was.  If  the 
but  where  the  goods  of  a  private  individual  goods  were  disposed  of  in  a  way  in  which  the 
are  wrongfully  taken  in  execution,  he  is  en- \  assignees  would  have  sold  them,  there  can  be 
titled  to  recover  their  full  value.  no  ground  for  this  motion. 

Trover  by  the  assignees  of  a  bankrupt.  The  Oumey,  B.  The  direction  of  the  Chief 
defendant  paid  20#.  into  court  and  pleaded  no  Baron  was  correct,  as  no  question  was  made  as 
damages  ultra,  upon  which  issue  was  joined,  to  the  mode  of  sale. 

At  the  trial  before  the  Lord  Chief  Baron  at  the  I  Rolfe,  B.  The  test  is,  what  would  have  been 
London  sittings  after  last  term,  it  appeared  that  i  the  value  of  the  goods  at  the  time  of  the  wrong- 
the  plaintiffs  were  the  assignees  ot  Shurry,  a  |ful  conversion,  supposing  they  had  then  been 
bankrupt,  who  had  carried  on  the  business  of  sold  ?    That  would  not  be  a  satisfactory  test 
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in  the  case  of  a  private  individual,  but  it  is  in 
tlie  caae  of  the  awigneea  of  a  hanknipt. 

FoUock,  C.  B.  This  discussion  has  arisen 
from  the  uncertainty  of  the  meaning  of  the 
word  ^alue.  To  a  person  who  wishes  to  have 
the  uae  of  goods,  their  value  must  be  more 
than  to  a  peraon  who  wishes  to  dispose  of 
them.  The  assignees  of  a  bankrupt  are  per- 
sons who  must  part  with  the  property,  conse- 
4)uently  its  value  is  that  which  it  will  produce, 
if  fairly  sold.  No  doubt,  strictly  speaking,  the 
ri^kt  of  every  peraon  whose  property  is  taken 
stands  on  the  same  footing;  but  this  is  a  ques- 
tion of  damage,  and  must  depend  upon  the  ex- 
tent of  injury ;  which  would  be  different  in  the 
caae  of  assignees  and  private  individuals;  Glass^ 
pool  V.  Fomi^  was  one  of  the  latter  descrip- 
tion :  the  party  whose  goods  had  been  taken  m 
execution  was  under  no  obligation  to  sell  them, 
and  she  lost  not  only  the  value  produced  by 
the  sale,  but  also  the  value  of  their  existence  in 
use.  There  is  this  additional  fact,  that  the 
assiffneea  permitted  the  order  for  the  sale  to  be 
maoe  without  calling  the  judge's  attention  to 
the  circumstances  that  it  might  be  attended 
with  loss,  though  I  do  not  decide  on  that 
ground.  The  courts  have  adopted  this  maxim, 
that  where  there  is  a  reasonable  and  proper 
sale,  it  is  a  fair  criterion  of  the  value  of  the 
goods  to  the  assignees. 

fVhitfHore  and  another ,  aseignees  qfShurry,  a 
banknmt  v.  Black.  Exchequer,  Michaelmas 
Term,  Nov.  5,  1844. 


practise  in  the  name  of  another  attorney.  The 
mconvenience  has  arisen  from  considenng  that 
the  2  Geo.  2,  c.  23,  which  is  repealed,  was  the 
only  statute  authorixing  such  practice.  The 
crowds  who  came  on  the  very  last  day  of  the 
fourteen  months  allowed  by  tne  act,  exemplify 
the  general  disposition  to  procrastinate,  and 
especially  show  that  lawyers  always  attend  to 
their  clients*  affairs  in  preference  to  their  own. 


BANKRUPICY—DIVIDENDS  DECLARED. 
From  October  Ut  to  the  ftSth,  1844,  both  inclushe. 


NOTES  OF  THE  WEEK. 

Law  of  Arrest. — ^Execution  AaAfNST 
Property. — We  learn,  on  good  authority, 
that  an  alteration  in  the  recent  Law  of  Arrest 
in  Execution  will  be  made  early  next  session, 
and  that  the  remedy  against  tne  property  of 
debtors  will  be  extended  to  salaries. 

attorneys'  and  solicitors*  admissions. 

Ws  are  informed  that  upwards  of  200  so- 
licitors were  sworn  in  the  first  day  of  term, 
before  the  Master  of  the  Rolls.  Such  admis- 
sions under  the  45  th  section  of  6  &  7  Vict.  c. 
73,  will  relate  back  to  the  time  of  admission  in 
the  first  conunon  law  court  in  which  they  were 
respectively  admitted,  and  any  intervening 
costs  may  therefore  be  recovered.  Those  who 
may  be  hereafter  admitted  will,  of  course,  not 
have  that  retrospective  advantage. 

We  understand  the  Master  of  the  Rolls  will 
continue  to  admit  solicitors  vithout  examina- 


Antrobos,  D.,  Great  Badwortb,  Chester,  Suit  Mer- 

cbant     Dir.  6|d. 
Accheriev,  P.  R.    Div.  lU. 
ISaksr,  B.,  Liverpool,  Man»le  Maion,    Dit.  Se.  6d« 
Bennett,  J.,  Maocbetter,  Calico  IVinter.      Div. 

6Jd. 
Biggs,  C,  Manchester.  Merchant.    Final  dir.  38. 

6d. 
Blachford,  P.,  Plymoatb,  Miller.    Div.ytbs  of  a 

penny. 
Buckley,  J.,  Joseph    Buckley,  and  H.  Buckley, 

Manchester,  ManufACtorars.    Div.  Is. 
Bull  and  Turner,  Birmingham,  Printers,  &c.    Div. 

Is. 
Bullman,  E.  K.,  Leeds,  Cabinet  Maker,  &o.    Div. 

4e.4d. 
Clarke,  T.  F.,  Scotland  Road,  Liverpool,  Draper. 

Div.  4s.  10|d. 
Cleverley,  G.,  Cahie,  Wilte,  Builder.    Dir.  78.6d. 
Cooper,  J.,  Stoney  I^ane,  Soothwark,  Wheelwright, 

Div.  3s.  6d. 
Davies,  R.,  Abereanie,  Monmonth,  Grocer.    Div. 

ls.6d. 
Dean,   J.,  Habergam    Eaves,  Lancaster,    Cotton 

Spinner  and  Manufacturer.    Final  dir.  3s.  id. 
Dtzon,  J.,  Wellington,  Salop,  Mercer,  &c.     Final 

div.  la.  1  id. 
Dowle,  J.,  Cbespstow,  Monmouth,  Wine  Merchant. 

Dir.  6d. 
Evans,  T.,  Denbigh,  Sorivener,  &c.    Dir.  3s.  Id. 
Fairoloagb,  G.  F.,  Liverpool,  Monky  Scrivener  and 

Banker.    Div.  2s.  3d. 
Fatrdough,  G.  F.,  and  Wtatt,  Liverpool,  Scriveners 

and  Bankers.    Div.  3s.  lOd. 
Fletcher,  W.,  Birmingham,  Oil  and   Colourman. 

Div.4s.6d. 
Fletcher,  T.,  Loscoe,  Derby,  Grocer.    Div.  3s.  9d. 
Fbsard,  E.,  Saddlewoith,  York,  Dyer.    Div.  r^d. 
Frost,  J.,  Bristol,  Baker.    Final  dir.  3d. 
Garsed,  J.,  Elland,  Hall&z,  York,  Cloth  Dresser. 

Final  div.  Is.  lid. 
Gibson,  B.,  Kendal,  Builder,  and  of  Dolwyddelan, 

Carnarvon,  Slate  Merchant.    Di  r.  5s.  6d . 
Glover,    E.,   Junr.,    Leicester,    Ironmonger    and 

Silveramith.    Div.  Is. 
Gordon,  A.  W.  Cartwrigfat,  and  J.  Blaokett,  Man- 
ehester.  Machine  Makers.    Div.  ls.3d. 


tion^  on  producing  their  previous  common  law         ^ 

admissions,  on  such  days  as  maybe  appointed.  |  Grimsbaw,  J.,  RawcUffe,  Snaith,  York,  Draper  and 
I  Groeer.    Final  dir.  3s.  S^d. 


A  large  number  of  attorneys  attended  in  the 
Common  Pleas  and  Exchequer  Offices,  on  or 
jnst  before  the  2nd  Nov.,  to  sign  the  rolls,  and 
though  this  was  the  safest  course  where  they 


Hawarden,  J.  R.,  Myersoough,  .and  J.Jackson, 
Little  Bolton  and  Manchester.  Final  dir.  2s. 
S{d. 

Hawkins,  G.,  Briatol,  Mason.    Dir.  2s.  6d. 


could  convenicnUy  attend,  we  still  think  it  wa^  ^'^"S^'^'  ^^"^^  Hedingham,  Essex,  Innkeeper. 

not  strictly  n^easary  to  do  so,  and  that  bein.  „,,,Mewiute;  T.,  Uverpool.  Wine  Merchant.  Div. 

admitted  m  the  Queen  s  Bench,  thw  could  gi^|^      '     '         *^     • 

practise  through  their  agents  in  the  Oanmion  Hebblewhtte,  T.,  Lirerpool,  Wine  and  Spirit  Mer- 

Pleas  and  Exchequer.    The  8th  section  of  the  chant.    Dir.  9d. 

25  Geo.  3,  c.  80,  which  act  is  expressly  saved  Higginson,  T.,  Liverpool,  Pawnbroker,  &e.    Viv. 

by  the  6  &  7  Vict.  c.  73,  gives  this  nght  to  2s.  6d. 
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J)mda»ds,-^Prices  of  Stocks ^-^Ckancerjf  Cau9eJji9fs, 


HiU,  J.,  Se«combe,  VftHtMy,   Chester,  Bnwer. 

Dir.  2d. 
Hodgson,  R.,  Bi«bop  Auckland,  Dozliaoi,  Mercer. 

Div.  9s, 
Howarthy    J.,    Bocbdale,   Flannel    Manufacturer. 

Div.SJd. 
Jackson,  C.  S.,  Leeds,  Cloth  Merchant.    Final  dir. 

2b.  6d. 
Jeileraon.    R.,   Newcastle-upon-Tjne,  Victuatter. 

Final  dir.  Is.  2d. 
Jdan  and  Magrath,  LiTerpooI,  Merchants.    Div, 

4d.,  (on  separate  estate  of  R.  J.  Magrath,  div. 

178. 6d.) 
Lamh,  J.  R.,  Unsirorth  Lodge,  Pilkington,  Lan- 
caster, Calico  Printer.    Final  dir.  Is.  6}d. 
Lengmeady  W.,  Te^pamoutby  Deyon»  Banker.  Final 

dir.  ^d. 
Lines,  S.  L.,  Oldhury,  Halaowen,  Salop,  Grocer. 

Final  dir.  la.  9d. 
May,  J.,  Pickwick,  Coraham,  Wilts,  Victualler. 

Div.  3e.  Id. 
Meredith,  S.,  Liverpool,  Linen  Draper.    Div.3fl. 

2id. 
MoliBeax,T.,  Manchester,  Silk  Manufacturer.  Div. 

Is. 
Naah,  W.  H.,  and  W.  Gardiner,  Exeter,  Drapers. 

Div.  7s.  4d.  (on  separate  estate  of  W.  H., 

Nash,  dir.  Is.  8d.} 
Newsome,  J.,  Dewsbury,  York,  Blanket  Manufac- 
turer.   Final  dir.  9id. 
Nuttall,  T.,  Rochdale,  Lancaster,  Pork  Butcher. 

Dir.  2|d. 
Parker,  T.  and  J.,  Woodhouse  Carr,  Leeds,  Dyers. 

Final  dir.  7id. 
Parsonage.  J.,  Birmingham,  Feper  Hanger.    Div. 

Ss.  4d. 
Pastor,  R.  B.,   Newoastle-upon-Tyae,  Fruiterer. 

Final  dir.  ^d. 
Fotts,  W.  M;  Newoaade-npoii-Tyne,  Grocer,  &q« 

Final  dir.  ^. 
Pritchard,  £.,  Liverpool,  Wine  and  Spirit  Mm> 

chant.    Div.  4s. 
Soott,  C,  Newcastlemadex^Lyme,  Stafford,  Currier, 

Final  div.  Is.  9d. 
Sin^son,  R.,  Blue  Bell  Inn,  £mbleton,  Cumber^ 

land.  Innkeeper.    Div.  10s. 
Smith,  B.,  Div.  8|d. 
fiottthem,  J.,  New  Street,  Birmingham,  Grocer. 

Div.  8a.  6d. 
Stnwbridge,  G.,  Bristol,  Maeon.  Dir.  Ss. 
Taylor,    G.,    Moreton-in-the-Marah,    Gloucester, 

Mercer,  &c.    Dir.  6d. 
Thompson,  T.  H.,  Liverpool,  Merchant.    Dir.2)d. 
Timmis,  W.,  Longteo,  Stafibcd,  Draper.    Dir.  la. 
Weir,  W.,  Carlisle,  Iron  Merohant.    Dir.  5s.  6d. 
WhiUey,  J.,  Liverpool,  Money  Scrivener.    Div. 

l^d. 
Wilkinson,  G.  and  J.,  Biabop  Auckland,  Durham, 

Curriers.    Div.  Is.  9d. 
Wilson,  J.,  Bolton,  Lanoaster,  Timber  Merchant. 

Final  div.  Is.  4^. 
Wood,  J.,  Heatfielde-within,  Saddleworth,  York, 

Woollen  Bfanufactorer.    Div.  Is.  9}d. 
Wright,  Ji,  Horsfinrth  Woodside,  Guiaeley,  York, 

GomMiUer.    Fiael  div.  Is.  lt]d. 


Ann.  for  30  years,  expire  10th  Oct.  1859  .    12^  a  { 

Ditto  5th  Jan.  1860    .     .     12^ 

Ditto  5th  Jan.  1880    •     .      21 1 

India  Stock,  10^  per  Cent.       .     .    287<.  a  6s.  a  7$, 

Ditto  Bonds,  3^  per  Cent.,  1000/.       .     .    91<.pm. 

Ditto  under  1000/.  .    .    .    92f.  pm. 

South  Sea  Stock  drv.  3^  per  Cent 114] 

3  per  Cent.  Coos,  ibr  Acct.,  28  Nov.  100  a  99{  a  100 
Exchequer  BUls,  1000/.  I4<i    .  73f.  a  70f.  a  2s.  pm. 

Do.  6001.    „         71s.  a85.u70i.  pm. 

Do.  small    „         71s.  a  3u  a  70s.  pm. 


CHANCERY  CAUfiE  LISTS. 

Hotl^  C^atictllor. 
Michaelmas  Term,  1844. 

APPEALS. 

El.  Powis    appeal  and 
do.  petn. 


S.O. 


S.O. 


PRICES  OF  STOCKS. 

Tueaday,  Oct,  t9th,  1844. 

Bank  Stock  div.  7  per  CenL 203 

3  per  Cent.  Reduced  Annuities    ....    99  a  * 
3  per  Cent.  Consols  Annuities     .     .    .  99}  a  )  a 
New  3)  per  Cent.  Annuities     •    .  101}  a  j  a  {  a  | 
Long  Anauitiee,  expire  5th  Jan.  1860  .    •    12  « -^ 


^  ^  (  Chin  Hospital 
^•^'i  Attorney-Gen. 
^  ^  i  Marq.ofWest- 
^•"'t      minster 

4  The  Sheffield 
(      Canal  Co. 

Tullock 

i  Strickland 
Do. 
Do. 
Brown 
Bruin 
Matthew 
Dk.  of  Leeds 

MUlar"^ 

!  Cochrane 
Lord 

Davenport 
CUfiford 
Parsons 
Forbes 
Forman 

Mqs.  of  Hertford 
Tyler 
Miln 
Saod.on 
Vandeleur 
Mqs.  of  Hertford 
Livesey 
Crosley 
Parker 

Mqs.  Hertford 
Ladbrooke 
Hitch 
Coore 

5  Minor 
I    Do. 

Drake 

Dalton 

Baggett 

Payne 

Dobson 

Moorat 

MiUbank 

Deeks 

WUtobire 

Smith 

Archer 

Deeks 


Morrison     appeal 

The  Sheffield  6c  Rotheram 

Railway  Co.  appeal 
Hartley  appeal  pt.  od. 
Strickland   ) 


Boynton      [ 
Strickland  ) 

do. 

Bees 

do. 

Knott 

do. 

Brise 

do. 

£arl  Amhurst 

do. 

Ruding 

do. 

Craig 

do. 

Cochrane ) 
Colrin  •   J 

do. 

Bishop 

do. 

Turrell 

do. 

Bignold 

do. 

Peacock 

do. 

Nevill    do.  and  motion 

Ld.  Lowther 

appeal 

Hinton 

do. 

Walton 

do. 

Hooper 

do. 

Blagrave 

•   do. 

Ld.  Lowtbor 

do. 

Liiresey  10  causes  do 

Derby  Gas  Co 

.     do. 

Bult 

do. 

Ld.  Lowther 

do. 

Smith 

do. 

Leworlhy 

do. 

Lowndes 

do. 

Minor  ) 
Do. 

do. 

Drake 

do. 

Hayter 

do. 

Meux 

do. 

Banner 

do. 

Lyall 

do. 

RicfaardsQO 

do. 

Collier  do.  want  of  parties 

Stanhope 
Rabbitt 

'"r 

£1.  of  Effingham  do. 

Hudson 
Stanhope 


do. 
do. 


inciter  of  tte  KoIU. 
Pleas  amo  BaMuaasas. 
Attorney-General  v.  Mayor  and  Commonalty  and 


Chmctry  Came  lAsU, 


3S 


Citizens  of  the  City  of  London,  Amaxmer  of  de- 
feodtnt,  J.  H.  M.  Merewether. 

Gibson  V.  Cbaytor,  demurrers  of  defts.  to  pits, 
amended  bill. 

Cmickshank  v,  M'Vkar,  demurrer  of  deft,  D.  L, 
Bum. 

Birker  v.  Welten,  demurrer  of  deft.  Croft. 

Same  v.  Seme,  demuner  of  deft.  Welters. 

Taylor  v.  Wyld,  demorrer  of  defi.  N.  Lindo. 

Cavsis. 

Stand  (mtTy  Jenee  v.  JesMe^oroes  oause. 

Stmnd  octr,  eouu  on  with  tuppL  cautt,  Johnson  v. 
Todd,  Same  v.  Same,  Same  v.  Same,  fur.  dirs.  causes 
and  petition. 

LoMt  eauu  day  in  ftmiy  Walton  v .  Potter 

Attomey*General  v.  Potter,  fnr.  dirs.  and  causes* 

After  apptal,  Langley  v.  Fisher. 

Wedgwood  v.  Adams,  fur.  dirs,  and  caoses. 

Stand  ottr  till  mtHtiaued  to  com*  on  witkiuppi. 
eaute,  Richardson  v.  Horton,  Same  v.  Taylor.  Same 
r.  Derby,  furs,  dirs.  and  causes,  Conolly  v.  Fasell, 
part  heard. 

Fint  eaute  day  after  term,  Attorney-General  v. 
Bading£e]d. 

Stand  over  to  arrange t  Mellersh  v*  Marshall, 
Marshall  v.  MeUersb,  H,  Mellersh  v.  Marshall. 

To  come  on  with  original  cauieforfur,  dire,,  Hornby 
V,  Houghton. 

Snook  r.  WatU. 

Stand  over  to  file  tuppL  bill^  Hele  v.  Bezley,  Same 
I.  Same,  exons,  of  deft.  Donoran. 

Chidwicke.  Prebble. 

Stand  over  for  suppl.  biU,  Gibson  1^.  Nicol,  Gibson 
c.  Alsager. 

Weatfield  o.  Skipworth 

Fulton  V.  Gilmore 

BlocMttfield  V.  Eyre 

Ward  V,  Audland,  fur.  dirs.  and  causes 

Bradley  r.  Groom 

Hobertson  p.  Morrice 

Sballross  v,  Uibberson,  Same  v.  Dickson,  Same 
i*  ^I*gg»  Same  v.  Gawtbom,  Same  v.  Same,  Same  v. 
Chester,  fur,  dirs.,  cauaes,  and  petn. 

Ottlej  V.  Gilby,  fur,  dirs.  and  causes 

Curtis  r.  Robinson 

Powell  V.  Wright,  as  against  the  defts.,  Powell  v. 
Dexter  Wellesleys,  Ssme  v.  Lawson,  Same  v.  Smith 

Mayor  &c.  of  Ludlow  v.  Charlton 

Attorney-General  r.  Ironmongers  Co.,  exons.  of 
deib.  and  fur,  dirs.  and  causes 

Score  c.  Ford 

Bordien  v,  Bromley,  Same  v.  Same,  Schofield  v. 
Same,  fur.  dirs.  and  causes 

Knightly  o.  Frissbey,  Same  v.  Same 

Waring  v,  Lee,  Same  v.  Same,  Same  v.  Same,  fur. 
dirs.  and  causes 

Stand  over  to  pretent  petition,  Attorney-General  v. 
Lewis,  Same  v.  Same,  fur.  dirs,  and  causes. 

Earl  of  Dundooald  v,  Norria 

Marquis  of  Hertford  v.  Lord  Lowther,  exons,  of 
plaintiff 

Beflaoleik  v,  AshbromlMm 

Wiggins  V.  Wiggiasy  Wiggins  v.  Linthome 

Attorney-General  v.  Troughton 

Barlow  v.  Gains 

Attorney  Geneiml  v.  Long,  Same  v.  Cobbe,  Same 
('.  Troughton 

Wynn  V,  Heovingham,  Wjnn  v.  Lovat 

Fernhough  v.  Guiders,  Same  v.  Same,  Same  v. 
Same,  fur.  dirs.  and  causes 

Rogers  V.  Vasey,  for.  dies,  and  causes 

Radbum  r.  •  Jerris,  Sakne  v,  Bnindrett,  Hare  v. 
Hill,  Same  v.  Radbnni,  fur.  dirs.  and  causea 
'    Fraser  v .  Wood,  exons.  of  plaintiff 


Hammett  r.  Ledean,  fur.  dirs.  and  causes 

Collins  o.  Reece,  fov;  dirs,  and  oaaese' 

Flower  v.  Hartopp,  Same  v.  Saae,  for.  dirs.  and 


Montresor  v.  Mootrsaor,  fur.  dirs.  sad  eanses 

Dareiiport  v,  Cbariesworth,  Charieeworth  v« 
Manners,  rehearing 

Watson  V.  Parker. 

Johnston  v.  Rowlands 

Lewis  V.  Lewis 

Barton  v.  Chambers,  Same  v.  BickneU,  Same  v. 
Chambers,  far.  dirsb  and  causes 

Boeebetti  v.  Power,  exon.  of  deft.  Power 

Rirkland  r.  KirUsnd>  fur.  dira.  and  eanses 

Wintlev.  Barton,  flir.  dirs.  and  causes 

Tarqoar  v.  East  India  Company,  Morgan  v.  Same, 
exona. 

Dick  V.  Lacy 

Hotham  v.  Somerrille,  S.  N.  20th  Not. 

7b  eenteon  with  CemoUy  Farrell,  ConoUy  v.  Butcher* 
S.  N,  20th  Nov, 

Vince  v,  Overton,  fur,  dirs.  and  causes. 


Vitt-ettrnttUox  of  finglsnli. 

Plbap,  D£1iurrbr8>  Causbs,  and  Fubthsr  Dz- 
rectioks, 


Sharp 

Gaucias 

ThePeninsttlarfic 
Orieatal  Steam 
Navigation  Co, 

Hnztable 

Forman 

CouUtriog 

Fanshaw 

Manton 

Tremlott 
To  fix  ( Richards 
a  day  [Richarda 

Bazeigette 

Frankum 

Palmer 

Branscomb 

5  Montague 
Do. 
Do. 
Wilson 
Milnes 
Rainbow 
Temple 


Carter 
CanniohMl 

Sbaekel 
(  Matthews 
\   Do. 
(   Do, 

Avame 
(  Boydell 
}    Do. 
(   Do. 
5  Breeze 
(    Do. 

Bonner 

Carrington 
(Burfoot 
(   Do. 

Minter 

Trulock 

Calley 

!  Cooper 
Warwick 
Do. 


Le  Pipre    demorrer 
Recardo    plea 

^  Claxton    Tlemnrrer 

Thestate  of  IlUnoisf  dmrs. 

Brooks    plea 

Coulsiring    plea 

Welter    demurrer 

Rows    2  demurrers 

Lamb  demurrer 

Wood    cause 

Wood    exons.  &  fur.  dirs* 

Kirlew   fur, dirs. Accosts. 

Bunny 

Pstterson 

Branscomb 

Cator    )    fur.  dirs.  and 

Tebbs   {  costs 

Kenwortby    caose 

Jones 

Fry  orwise.  Curtis 

Lamb 

Brelsforth 

Roberts  -4  eanses 

Jefferry   fur.  dirs.  &  costs 

Hughes         do, 

Marlborough  oause  &  rehg 

r^..     i  fur.  dirs.  and 
Browne    exons.  &  petns* 

Moreland    cause 

Hawker 

English 

Hatch    fur.  dirs.  &c  costs 

Joyce  do. 

Moore 

Archdeacon 

Wraith 

Robey    axons,  f  sets 

Brooking 

Richardson  3eas.fur.dir8. 
Do.         4caeBes  do. 
Do.     exons.  and  petn. 
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Palmar 
Lipioombe 

Lecbmere 

Baxter 

CrMldock 

Jobngon 

Sbate 

nogen 

S  Greenwood 
Cox 
Preetoa 
Dowler 
WatMa 
Bmee 

mwum 

Sliort  Orred 
Manb 
Penie 
Knigbt 

Short    Bjrle 
)  Plejer 
j  WiUiams 

Short    Dnnbolm 
Amou 


Chancery  Cause  Liete.^Tke  EdUor*$  Letter  ho9. 


New 


Horton 

Parkee 

Oinm 

Omkiey  for-  dire.  &,  eoeU 

AtkiaioB  do. 

Piper  4  eras,  exons.  t  seta 

Jobnaon  3  eauaea  for.  diia. 

Sbute  far.  dira.  and  petiu 

Roger  for.  dira.  and  costa 

p'^j  ««•••«•«•• 

Melrille  fur.  dira.&  coata 
Winfield    for.  dira. 
England  exooa.^  for.dira. 
Maepberaon  far«dira  &  ooa. 
Prideaox  do. 

Whittej  do. 

Pike  do. 

Brooke  do. 

Wilmot    exona.8  aeta 

Cauiti. 
Sharp 
Wataon 
Do. 
Vent 
Ingram 


C  Tbompaon 
i    Do. 

Pemberton 

Daria 

SAdama 
Do. 
Do. 
Hawle^ 
Lanpbm 
Brigg 


Sevell 

Thonptoo 

Jackaon 

Merrier 

P^jrnter) 

Lloyd    \ 

Pajnter) 

Speneer 

Rovle 

Hobson 


CaUSE8,  FuRTHXR  DiRECTIONB,  AMD  ExCBPTXOKa. 


CAusaa,  FiTRTBXR  DiRBCTiONS,  AND  ExcapTiovs. 


s.o. 


Nor. 

4th 

S?5th 


Rocke 

Tiley 

Gibaon 
( Dodaworth 
}    Do. 
i  Nedby 
(Dorer 


:  Clayton 

Tbvraitea 
\  Bristoir 
)   Do. 

!t  Cuming 
\   Do. 
i  Lyon 
I  Do. 
Doyne 
Do. 
Craik 

S.  O.    Barber 

Dean 

i  Chillingwortb 
(  Taylor 

Lodge 
Wood 


Cooke    demurrer 
Smith        do.  ' 
Steward    f 
Kinniard  at  reqvt.  of  deft. 

Do. 
Nedby 

Do. 

Foreman 
Wood    exona. 

Do.    for.  dira.  and  coata 
llirower 

Do. 
Colrill      )  for.  dira.  and 
Freahfield  (      petn. 
Cartwright)  for.  dira.  and 
Cary  )      coata 

Lamb  do. 

!exona.and  fur. 
dira.  pt.  hd. 
4  caoaea  fur.  dirs. 
and  coata 
Chillingwortb)  for.  dira. 
Elliott  \  andcoau 

New  Causet. 
Gray 
Cooper 


Leggatt 
Hall 


Causes  trantfmmd/rom  F.  C.  of  EngUmd't  Liit,  by 
the  Lord  ChuncelUn't  Order, 

Boazman  Caxenore  atreqat.ofdeft. 

Maaon  Birkitt 

Hunt  Roberta  4  caoaea  ezoas. 

Lewia  Lipacombe 

Forbes  Lawrence 

Wood  Anderaon 

Holland  Lipacombe 

Branson  Bickley 

WiUiama  Wood 

(Smith  Meyriok) 

( Howea  Do.       { 

Morretla  Viall 

OaMa  Foontaia 

Artia  ArUs     at  le^pieBt  of  defu 


Ridgway 
Lond 
4  Not.  Broad  (paoper) 
JHjto\ 
be     iBarnett 
fixed  J 
Do.   Vincent 
llo  JNeeld 
^^•{  Do. 
f  Not.  Johnson 
fO  Not.  Butler 
Harria 
Rawlina 
Bond 
Clementa 
Cooke 
)  Woodward 
(Smith 
PeroiTal 


MillaUeo 

Penfold 

Neesom 

ViTian 

Roberts 

Hughes 

Hedger 

Thompson 

Gamer 

iDobaon 
Do. 
Eggiflton 
Fry 

Stonard 
Lee 
Mossey 

Turner 
Do. 

Rochester 
Do. 

Phillipa 
Short   Cartledge 
i Sharp 
j  Do. 


Roberts    demr. 
Blanabard    9  dema. 
Robinaon 

^  a 

Deane 

Bishop  of  Sodor  and  Man 
Dk.  of  Beaufort  I   two 
Auatin  )  eauaea 

Child  fur.dira.  fur.  argoed 
Fleming 
Ham's    exons. 
Moss        do. 
Graham  fur.  dirs.fic  costs 
Tibbs  do. 

Fryer    3  causes  do. 
Conebeer 
Do. 
Carter 

\  fur.  dirs.  it  eqy. 


read. 

re-heariag 


Miller 

Boucb 

Clarkson 

Cochrane 

Marchant 

Wall 

Yatea 

Tooley 

Hallam  fur.  dira.  &  cosU 

aiji  <•<•• 

Burton 

Fry    fur.  dira.  and  costa 
Suff  do. 

Pain    exons.  S  seta 
Mosa  for.  dira.  and  coata 
New  Caiijes« 
Pott 
Eadea 
Gibaon 
Kirsopp 
Burwaah 
Jobnaon 
CoUard 
Bultoo 

THE  EDITOR'S  LETTER  BOX. 

We  shall  be  glad  to  receive  the  proposed 
communications  on  the  anticipated  measures 
of  Law  Reform,  and  they  shall  have  immediate 
attention. 

A  correspondent  at  Southampton  is  informed^ 
that  a  judp^es'  order  may  be  obtained  to  enlarge 
the  time  for  admission  on  the  examiner's  cer- 
tificate beyond  the  term  next  following  the  ex* 
sunination.  The  order  is  granted  from  time  ta 
time  as  the  judge  may  dem  proper,  accordin^^ 
to  the  circumstances  of  the  cim.  It  has  been 
sometimes  enlarged  for  twelve  months. 

The  Legal  A&anac  for  1945  will  be  ready- 
in  a  few  days. 


JOURNAL  ipl?  JURXSPSUDENCB. 


SATURDAY,  IWVEMBER   16,   1944. 


QOIMIT^ 


THE  POWBR  TO  DISBAR. 

Ths  very  twonral  subjects  of  the  state  of 
^e  bar  ana  ne  power  to  disbar  are  again 
forced  upon  us  this  week.  It  is  possible 
tbat  heme  this  number  is  in  the  hands  of 
the  piMic,  events  wry  have  occurred 
wMeh  win  call  general  attention  to  the 
subject,  and  that  h  win  have  been  proved 
necessary  to  deal  with  severity  in  one  or 
more  of  the  cases  which  have  found  their 
way  nto  tlie  public  prints.  Tliere  we 
8hdl  leave  tliem ;  we  iiave,  as  far  as  ,pos- 
siUe»  jAataicied  from  ;nentioning  any  names 
in  this  matfter ;  it  is  indeed  most  unwil- 
lingly, and  (9nly  as  a  matter  of  necessity, 
that  we  ^saLn  allude  to  the  subject  at  all : 
but  our  suience  might  be  misconstrued. 

We  have  alr^y  said  that  in  our  opi- 
nion the  law  on  this  subject  is  clear;*  We 
have  shown  that  Irom  the  days  of  Edward 
the  First  a  controlling  jpower  over  the  b^r 
has  been  vested  eidier  in  the  judges  or  in 
the  benchers^  and  that  it  now  exists  in  the 
latter.  We  stated,  from  Lord  Coke,  that 
although  a  barrister  is  not  sworn,  yet  he 
is  within  the  words  of  the  stat.  3  Edw.  1, 
c.  fi9,  and  that  the  judges,  having  had  this 
'  power,  now  recognise  it  as  existmg  in  the 
governing  bodies,  the  Inns,  of  Court*  We 
might  further  have  ^dded  the  words  of 
Blackstone  z  he  says,*  "  Counsel  guilty  of 
deceit  or  collusion  are  punishable,  by  the 
statute  Weatm.  1,  3  Edw.  1,  c.  28,  with 
imprisonment  for  a  year  and  a  day,  and 
perpetual  silence  in  the  courts ;  a  punish- 


ment siffl  sometimes  joftictad  for  fffcf^  . 
misdeuieaaoKs  in  practice-''  IVfr.  Serjc^t 
Stephen,  in  his  version  or  comqientary  gn 
this  passa^,  says,^ ''  A  pwushment  thal^ 
e^ien  m  meaem  times^  has  been  inflicted  for 
mross  miadameaopr  in  piactice  f*^  .and  Mkv. 
Stewart^  is  even  more  distinct^  in  his  edi- 
tion of  Bladstone^  as  he  adds,  '<  or  tt^ 
(counsel)^  ma^  be  did^nred  by  Ae  inm  cf 
courtf  dtin^  the  case  we  have  already 
referred  to. 

The  law,  therefore,  as  to  this  is  quite 
dear,  and  we  should  not  have  restat^  itf 
if  we  had  not  heard  it  surmised  that  the 
power  did  not  exist  at  all,  or  at  any  rate^ 
had  not  been  recentlv  exercised. 

That  it  did  exist  ^ere  can  be  no  doubt ; 
and  it  is  certainly  to  the  iionour  of  the 
bar  that  many  recent  cases  have  not  oc- 
curred in  which  it  has  been  e:if:ercised; 
but  we  must  further  state  that  it  has 
been  recently  exercised.  It  is  to  be  ob- 
served, that  these  cases  are  not  reported, 
and  do  not  always  find  their  way  even  into 
the  newspapers.  The  tribunal  before 
which  they  occur,  is,  and  must  be,  and 
should  be,  a  secret  one.  But  if  we  havfi 
not  been  greatly  misinformed,  a  case  did 
occur  in  1839,  in  which  a  matter  of  this 
sort  was  solemnly  argued  by  counsel,  bep 
fore  the  fifteen  judges,  at  Serjeants'  Ino, 
not  in  their  judicial  capacity,  but  as  visitors 
of  the  Inns  of  Court,  in  wliich  the  right  of 
these  societies  to  expel  and  disbar  a  bar- 
rister was  distinctly  recognised,  subject, 
as  we  have  already  said^  to  an  appeal  to 
these  same  judges.  ^ 


•  28  L.  O.  466. 


*  3  Com.  29. 


^  3  Stepb.  Com.  389. 
^  3  Stewart's  Blackstone,  30,  2nd  edit. 

p 


38 


Notes  in  Bqmty. 


This  being  8O9  there  can  be  but  one 
other  point  to  coniider,— which  i8>  when 
the  power  arises — ^where  it  may  be  fairly 
and  properly  exercised.  And  as  to  thia^ 
we  can  only  repeat  our  opinion^  that  this 
must  be  left  entirely  to  the  discretion  of 
the  benchers ;  in  them  the  honour  of  the 
bar  is  reposed  ;  and  they  must  be  its 
judges.  That  it  is  a  painful,  delicate 
duty  all  must  admit;  the  more  so  that  al- 
though as  a  whole  the  benchers  of  the 
Inns  of  Court  are  a  highly  respectable  and 
honourable  body  of  gentlemen,  vet  we 
must  all  know  that  a  man  may  be  thus 
elevated,  who  has  not  passed  through  the 
strife  and  warfare  of  the  profession  utterly 
without  reproach;  the  wave  of  fortune 
may  have  borne  up  a  weed  on  its  surface, 
and  although  it  may  be  placed  high  and 
dry,  yet  it  is  still  a  weed.  There  have 
<  been  but  few  such ;  but  it  is  not  impossi- 
ble, that  in  telling  the  history  of  his  past 
life,  some  one  member  even  of  this  truly 
honourable  body  might  use  the  words  of 
Henry  the  Fourth  &— 

*'  Heaven  knows,  my  son. 
By  what  by-paths  and  indirect  crook'd  ways 
I  met  this  crown." 

This  being  bo^  the  task  is  rendered  even 
more  difficult,  more  odious,  more  painful, 
and  it  must  be  with  deep  sorrow  that  its 
discharge  is  to  be  approached,  as  it  con- 
aisns  a  member  of  Uie  same  profession,  a 
fiulen  brother — for  every  barrister,  how- 
ever humble,  is  a  brother — ^to  disgrace, 
and  possibly  to  ruin.  No  man,  therefore, 
with  a  spark  of  honourable  or  proper  feel- 
ing ;  can  on  such  an  occasion  give  vent  to 
any  vindictive,  bitter,  or  even  eager  feel- 
ing ;'  still  less  pander  to  the  gross  and 
brutal  taste  of  the  public,  on  finding  a 
lawyer  m  a  scrape* 

l^evertheless,  we  are  bound  to  say,  that 
if  a  case  of  gross  unprofessional  conduct  is 
brought  home  to  any  barrister,  and  can  be 
clearly  estabUshed  against  him;  if,  after 
be  has  been  called  on  for  his  ddenoe,  he 
is  duly  heard,  either  by  himself  or  counsel, 
as  he  may  wish  or  thimc  best ;  if  the  strict 
aense  of  justice  in  this  matter  has  been 
duly  tempered  with  a  kind  and  considerate 
feeunff,'— necessary  in  this  kind  of  domes- 
tic tribunal ;  if,  aAer  all  this,  no  fair  or 
proper  justification  can  be  given,  why  then 
It  appears  to  us  there  is  only  one  course 
that  can  properly  be  taken. 

We  have  thought  it  right  tlius  to  state 
our  opinion;  and  we  now  confidently 
leave  ttie  matter  in  the^hands  of  the  bench- 
ers. 


NOTES  ON  EQUITY. 


LIABILITY   OF  BXBCUTOaS. 


1^ 


Thbrb  have  been  several  recent  cases- 
as  to  the  liability  of  executors.  In  Bui* 
lock  V.  Wkeatl^^  1  Coll.  ISO,  executors- 
were  held  personally  liaUe  in  respect 
of  the  loss  to  the  testator's  estate,  of  a  sum 
outstanding  on  personal  security ;  sdthouffh 
the  security  was  that  of  the  bond  of  the 
testator's  solicitor,  and  the  money  had 
been  invested  in  that  security  by  the 
testator  some  years  before  his  death. 
By  his  will  the  testator  directed  that  his 
trustees  should  get  in  his  outstanding  per* 
sonal  estate  ''as  soon  as  conveniently 
might  be,**  after  his  decease.  The  testa- 
tor died  in  1835,  and  the  bond  appeared  to* 
have  been  found  amongst  the  testator's- 
effiecto  in  the  year  1842,  and  not  before. 
For  some  years,  however,  previously  to 
that  timei  the  executors  received  interest 
upon  it  from  the  solicitor,  and  they  handed 
over  such  interest  to  the  tenant  for  life 
under  the  testator's  will.  Sir  K.  Bruce, 
V.  €•,  said— -<<  Pamful  as  the  case  is,  I 
thmk  it  unfortunately  so  dear  of  difficulty,, 
(an  opinion  confirmed  by  reflection  and  an 
examination  of  authorities  last  night  and 
some  examinationof  the  pleadings  this  morn- 
ing,) that  I  ought  not  to  cause  the  parties 
further  expense  or  anxiety  by  deferring  my 
judgment  another  day.  'i*  'i*  *  It  may  be 
true  that  the  executors,  whose  integnty  I 
do  not  doubt,  wished  and  meant  to  act  pro- 
perly, and  were  guided  by  the  advice  of 
the  solicitor  whom  the  testator  ^mjployed 
and  trusted,  namely,  Lediard  himself,  (this 
was  the  name  of  the  solicitor.)  This, 
however,  though  it  may  add  hardship  to 
the  case^  cannot  in  my  judgment  avail 
them. 

A  trustee  committing  a  breach  of  trust  is 
not  protected  from  its  consequences,  by  the 
circumstance  that  he  honestly  took  and 
foUowed  the  advice  and  opinion  of  his  so- 
licitor, whatever  remedy  he  may  have 
a^nst  that  solicitor ;  nor  can  it  make  any 
difference  that  the  solicitor  was  also  the 
soUcitor  and  adviser  of  the  author  of  the 
trust  *  *  *  It  is  not  necessary  in 
this  case  to  say,  whether  during  the  first 
year  or  even  the  first  two  years  after  the 
testator's  death,  there  was  unjustifiable 
delay  or  culpable  negligence,  terms  which 
I  use  of  course  techniodly,  and  not  disre- 
spectfully; but  in  1838,  he  had  been  dead 
three  years,  and  I  am  clearly  of  opinion  that 
in  or  before  the  year  1839,  the  executors 


CkoMeery  Compematumi^Reductum  of  Fees, 


ought  to  have  placed  themfielves,  if  they 
were  not  origniaUy  in  a  condition  to  8ue» 
and  ought  rather  to  have  obtained  sub- 
stantial security,  or  (if  this  could  be  de- 
nied or  doubted)  that  they  ought  to  have 
done  so  in  1840  or  1841. 

In  another  very  recent  case  before  the 
same  learned  judge,  executors  or  trustees 
were  decreed  to  pay  the. costs  of  a  suit 
^rendered  necessary  by  their  having  refused 
to  pay  over  the  trust  fund  on  reasonable 
evidence  of  a  person's  death.  But  inas- 
much as  the  trustees  had  been  guilty  of  a 
breach  of  trust  in  relation  to  the  fund, 
such  costs  were  decreed  to  be  paid  out  of 
the  assets  of  the  trustees,  and  not  person- 
ally by  the  executor.  Lyse  v.  Kingdamt 
1  Coll.  185. 

SfOUBLB   SUIT. 

^  A  creditor's  bill  was  filed,  which  also 
prayed  other  relief.  Soon  after  a  purely 
creditor's  suit  was  instituted  by  anotlier 
party,  and  a  decree  obtained  therein  with- 
in seven  days*  Lord  Langdale,  M.R.,  or- 
dered that  all  further  proceedings  in  the 
first  suit,  so  far  as  the  administration  of 
the  assets  of  the  intestate  was  thereby 
nought,  should  be  stayed,  and  he  gave  to 
the  plaintiff  in  the  first  suit  liberty  to  go 
before  the  Master  in  the  second,  and  prove 
for  what  he  might  eventually  establish  in 
the  first  cause.-— Z)rydi0n  v.  jPoster^  6  Bea. 
146. 

DBLIVBRT   OP  CBATTBLS. 

^  A  bill  was  filed  for  the  delivering  up  of 
specific  chattels  mentioned  in  an  inven- 
tory, deposited  by  the  plaintiff  with  his 
agent,  who  fraudulently  contracted  to  as- 
sign them  to  another  person,  who  advert 
tised  them  for  sale.  The  bill  also  prayed 
an  injunction  against  the  agent  and  such 
person,  to  restrain  the  sale,  and  to  re- 
strain both  from  parting  with  the 
goods.  A  demurrer  to  tliis  bill  was  over- 
ruled b)r  Sir  J.  Wigram,  V.  C.  It  was 
ursed  tnat  the  jurisdiction  to  enforce  the 
delivery  of  specific  chattels  is  not  exercised 
except  in  cases  where  the  chattel  has 
some  value  annexed  to  it,  or  some  cha- 
racter impressed  upon  it  which  is  not 
transferrable  to  any  other  article  of  the 
same  kind,  and  when  die  loss  of  the  par- 
ticular thing  would  be  irreparable.  But  the 
Vice-Chancellor  repudiated  this  doctrine : 
*'  I  have  not  the  slightest  doubt,**  he  said, 
^^  that  the  plaintiff  is  entitled  to  the  pro- 
tection of  the  court  against  the  wrongful 
act  which  is  threatened  by   his   agent. 


30 

I  have  known  many  bills  to  have  been  filed 
in  the  Court  of  Exchequer,  formerly,  on 
behalf  of  the  owners  of  <^rgoes,  to  prevent 
improper  dealings  with  the  goods  by  their 
^ents,  or  persons  in  the  situation  of  agents. 
The  right  to  be  protected  in  the  use  or 
beneficial  enjovment  of  property  in  specie 
is  not  confinea  to  articles  possessing  any 
peculiar  or  intrinsic  value.'* —  Wood  v.  Rmo* 
ciiffe,  3  Hare,  304. 

We  shall,  in  a  future  number,  notice  the 
cases  as  to  the  delivering  iip  of  chattel), 
which  are  very  curious. 


THB 

CHANCERY  COMPENSATIONS. 
FURTHER  REDUCTION  OF  FEES. 

*lPt  seems  that  the  question  of  the  com- 
pensation of  the  sworn  clerks,  &c.,  under 
the  5  &  6  Vict.  c.  103,  is  not  quite  set  at 
rest.  According  to  the  Morning  ChromeUf 
Mr.  Watson  is  to  renew  his  motion  for  a 
committee,  in  the  next  session.  We  can 
only  express  our  regret  that  the  bed  of 
roses  which  was  made  for  the  sworn  clerks* 
and  others  included  in  those,  to  them  so 
agreeable  clauses,  should  in  any  way  be 
ruffled.  We  may  briefly  observe,  that  in 
these  pages  the  great  arguments  against 
that  compensation  were  first  urged.  The 
advantages  of  the  discussion  which  has 
taken  place  in  this  matter  are,  that  the 
fiaes  have  been  rapidly  reduced. 

The  Tim€8  of  the  ;l5th  thus  states  the 
several  reductions,  including  the  new  order 
of  the  Idth  instant  from  8c7.  to  4<i,  and 
the  estimated  amount  of  the  whole  reduc- 
tion within  the  last  eight  months,  is 
£18,000  a  year,  or  one-fourth  of  the  total 
receipts : 

<«  By  the  first  order  of  22nd  March  last, 
an  old  fee  was  reduced  from  lOcf.  to  8c/. 
per  folio  of  ninety  words.  Thus  a  reduc- 
tion of  one-fifUi  was  effected  in  the  office 
of  the  Clerks  of  Records  and  Writs. 

By  the  second  order,  of  15th  April,  an 
old  charge  of  \s.  2d.  per  folio  was  reduced, 
in  the  Examiners'  office,  to  8(f. 

By  the  third  order,  of  21st  June,  the 
reduced  charge  of  8«f.  per  folio^  in  the  two 
offices  of  the  Clerks  of  Records  and  Writs, 
and  of  the  Examiners',  was  again  reduced 
to  6rf., — i.  e.  by  one-fotirth. 

By  an  order  just  issued,  dated  the  13th 
of  November,  the  reduced  charge  of  6cf. 
per  folio  upon  copies  in  these  two  offices, 
has  been  still  further  reduced  to  4c^  per 
folio." 

D  2 
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Ckanges  in  the  Law :  Bmhoaif$, 


CHANGES  IN  THE  LAW  IN  THE  LAST 
SESSION  OF  PARLIAMENT. 


BAILWA,T8. 
7  &  8  Vf  C3T.  C.  86. 

All  act  to  attach  certain  Conditions  to  the 
Constniction  of  fotore  Railways  authorized 
or  to  be  authorized  by  any  act  of  the  present 
or  succeeding  Session  of  Parliament ;  and 
for  other  Purposes  in  relation  to  Railways, 
pth  August,  1844.] 

Ifi  after  twwhf-<me  ytars  fr<m  tkt  pacing 
of  the  act  for  th^  conttntcHoH  ^f  at^  ftUmre 
railway,  the  profits  shall  exceed  lOL  per  cent., 
the  treasury  may  revise  the  scale  of  toUs,  and  fix 
a  new  scale.    IVovifo.-^l.  Whereas  it  is  ex- 
pedient that  the  concession  of  powers  for  the 
establishsMnt  of  new  lines  of  raUway  shovdd  be 
subjected  to  such  conditions  as  are  hereinafter 
contained  for  the  b^iefit  of  the  pubfic :  Be  it 
enacted.  That  if  at  any  time  after  the  end  of 
twenty-one  years  from  and  after  the  first  ds^  of 
January  next  after  the  passing  of  anv  act  of  the 
jiresent  or  any  future  session  of  parliament  for 
construction  of  any  new  line  of  passenger  rail- 
ways, whether  such  new  line  be  a  trunk,  branch, 
ov  jonctioB  line^  and  wfaedur  such  new  line  be 
ccmstructed  by  a  new  coBipan)r  ineoiponted 
for  the  purpose  or  by  any  existing  company, 
the  dear  annual  profits   divisible  upon  the 
subscribed  and  paid-up  capital  stock  of  the 
said  railway,  upon  the  avcrajrc  of  the  three  then 
last  preceding  years,  shall  oqurJ  .  r  exceed  the 
■We  of  ten  pounds  for  every  hu-  *red  pounds 
cf  such  paid»up  capital  stock,  it  shall  be  towfol 
ftr  the  lords  eennmesioners  of  her  Majesty's 
treasury,  subject  to  the  provisions  hereinaner 
contained,  wpon  giving  to  the  said  company 
ihree  calender  months'  notice  in  writing  of 
their  intention  so  to  dOj  to  revise  the  scm  of 
tolls,  fares,  and  charf^es  limited  by  the  act  or 
lets  refitting  to  the  said  railway,  and  to  fix  such 
mm  scale  of  toils,  UettB^  and  cfawges,  applicable 
teetich  difiisrent  classes  and  kinds  of  passen- 
gers, ^iM>ds,.and  other  traffic  on  such  railway, 
as  in  the  judginent  of  the  said  lords  commis- 
sioners, assuming  the  said  qualities  and  kinds 
of  traffic  to  contmue,  shall  be  likely  to  reduce 
tile  said  divisible  profits  to  the  said  rate  of  ten 
pcmnds  in  the  hundred :  Provided  ahvays,  that 
no  vaAh  revised  seale  shall  take  efftct,  unless 
aeedfmpamed  by  a  guarantee  to  subsist  as  lo^g 
as  any  such  revised  scale  of  tolis^  faxes,  and 
charges  shall  be  in  force,  that  the  said  divisible 

grofits,  in  case  of  any  deficiency  therein,  shall 
e  annually  made  good  to  the  s«d  rate  of  ten 
pounds  for  every  hundred  pounds  of  such 
cubital  stock :  Provided  also,  that  such  revised 
scale  shall  not  be  again  revised  or  sud^  guara^ 
tee  withdhram,  odurwise  than  with*  the  consent 
of  the  company,  for  the  furtiier  period  of 
twenty-one  years. 
^<^^iion  of  purchase  for  future  raUways.  Pro- 


hereinafter  contained,  at  any  time  after  the  ex- 
piration of  ihe  said  term  of*^  twenty-one  years, 
to  purchase  any  such  radlway,  with  all  its  here* 
ditaments,  stock,  and  appurtenances,  in  the 
name  and  on  behalf  of  her  Majesty,  upon  giv- 
ing to  the  said  company  three  calendar  months' 
notice  in  writing  oi  their  intentionj  and  upon 
payment  of  a  sum  equal  to  twenty-five  years 
purchase  of  the  said  annual  divisible  profits, 
estimated  on  the  average  of  the  three  then  next 
preceding  years :  Promed  that  if  the  average 
rate  of  profits  for  the  said  three  years  slufi  be 
less  than  the  rate  of  ten  pounds  in  the  hwidred, 
it  shall  be  lawful  for  the  company,  if  they  ahaO 
be  of  opinion  that  the  said  rate  of  twentjr-five 
^ears  purchase  of  the  said  average  profits  is  an 
inadequate  rate  of  purchase  of  such  railway, 
reference  being  had  to  the  prospects  thereof,  to 
require  that  it  shall  be  left  to  arbitration,  in 
ease  of  differenee,  to  determine  what  (if  any) 
additional  amount  of  purchase  money  shall  be 
paid  to  the  said  company :  Provided  also,  that 
such  option  of  pnrchaae  ahatt  not  be  exerosed, 
except  with  the  consent  of  the  company,  while 
any  such  revised  scale  of  toQs,  fiues,  and 
charges  shaQ  be  in  force. 

SarisHnff  raibcmys  not  to  he  sukfeeted  to  the 
opHmis.  —  3.  That  the  option  of  levismt  or 
irarchose  shall  not  be  ap^ed  to  anyraihraj 
made  or  autiiorized  to  bo  made  by  any  aet 

Erevious  to  the  present  session;  and  tliatno 
ranch  or  extension  of  less  than  five  miles  in 
length  of  any  such  line  of  rsulway  shall  be  taken 
to  be  a  new  railwav  within  the  provisione  of 
this  act;  and  that  the  said  option  of  ptaehnse 
shall  not  be  exercised  as  regards  any  braadi  or 
extenaion  of  any  railway,  without  iBclndmg 
such  railway  in  ue  nurchase*  in  caee  the  pro- 
prietors thereof  shall  require  tiiat  the  same  be 
so  included. 

Reservatiou  of  fssrUammt  <if  tktamsidera- 
tion  of  future  pchcy  m  regard  of  the  said  op- 
fume.— 4.  And  whereas  it  is  expedient  that  the 
poliey  of  reversion  or  purchase  should  in  no 
manner  be  prehidged  by  the  protisiotts  of  iSUsB 
aet»  but  tkovM  remain  for  the  future  eonftder» 
ation  of  the   legidature,  upon   gKwuNls   of 
general  and  nati<mal  yoUcy :  And  whereas  it  in 
not  the  intention  of  this  act  that  under  the  said 
powers  of  revision  or  purchase,  if  called  into 
use,  the  public  resources  should  be  employed  to 
sustain  an  undue  competition  against  any-iade- 
poMient  company  oif  compuiAesj  be  it  enoeiMi; 
That  n6  sueh  notice  as  hereinbefoie  mofltioisBd, 
whsBther  of  revision  or  purchaee^  shall  be  gWott 
until  provision  shall  have  been  mode  by  ^ast* 
liament,  by  an  act  or  acts  to  be  passed  in  that 
behalf,  for  authorizing  the  guarantee  or  the 
levy  of  the  purchase  mouisy  her«intNBfo(t^  men- 
tioned, as  the  case  may  be,  and  for  determinfaig, 
subject  to  tike  conditions  heveiniefoife  MM- 
tioned,  the  teanaer  in  whteh-*  Hhm  saldntnteMo 
or  either  of  them  shell  be  eMMsedi  and  time 
no  bill  for  ^vmg  powers  to  easeKise  the  said 


vtfo.—- 2.  That  whatever  may  be  the  rate  ofjoj^tions.  ov^ther  ofthem,  shiallbe  received  m 
Atiiible  profits  on  any  such  railway  it  shall  I  ^t^^  House  of  Parliamettt  unless  it  be  recited 
b^kwftd  for  the  said  lords  commissiokiei^,  if  hi  the  pteanible  to*  such  Mil  that  thMe'dMM^' 
amjfiBlM  think  fit,  subject  to  the  provisiotn  I<i0fi(^  tf  the  mtention  to  apply  IppeiliesMe 
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for  such  powers  has  been  given  by  the  said 
lords  commissioners  to  the  company  or  com- 
panies to  be  affected  thereby. 

AceounU^ — 5.  Accounts  to  be  kept,  and  to 
be  open  to  inspection. 

Companies  to  provide  one  ekeap  train  each 
vojf  daUy, — 6.  And  whereas  it  is  expedient  to 
secure  to  t}ie  poorer  class  of  travellers  the  means 
of  traveUing  by  railway  at  moderate  fares,  and 
in  carriages  in  which  they  may  be  protected 
from  the  weather;  be  it  enacted.  That  on  and 
after  the  several  days  hereinafter  specified  aU 
paatenger  railway  companies  which  shall  have 
Men  incorporated  by  any  act  of  the  present 
session,  or  which  sbiall  be  hereafter  incorpo- 
rated, or  which  by  any  act  of  the  present  or 
any  fiiture  session  have  obtained  or  shall  ob- 
tain, directly  or  indirectly,  any  extension  or 
amendment  of  the  powers  conferred  on  them 
respectively  by  their  previous  acts,  or  have  bten 
or  shall  be  auihimzed  to  do  any  act  unautho- 
lixed  bv  the  provisions  of  such  previous  acts, 
shall,  by  means  of  one  train  at  the  least  to 
travel  along  their  railway  from  one  end  to  the 
other  of  each  trunk,  branch,  or  junction  hne 
bek>nging  or  be  leased  by  them,  so  long  as  they 
fliiall  continue  to  carry  other  passengers  over 
such  trunk,  Immch,  or  junction  line,  once  at 
tiie  least  each  way  on  every  week  day,  except 
ChristmaB-day  and  Good  Friday  (such  excep- 
tion not  to  extend  to  Scotiand),  provide  for  the 
conveyance  of  third  class  passengers  to  and 
from  the  terminal  and  other  ordinary  passen* 
gar  stations  of  the  railway,  under  the  oUi^pi* 
tiont  contained  in  dieur  several  acts  of  parlia- 
ment, and  with  the  immunities  applicabl*  by 
law  to  carriers  of  passengers  by  railway ;  and 
also  under  the  following  conditions  i  (that  is  to 

Such  train  shall  start  at  an  hour  to  be  from 
time  to  time  fixed  by  the  directors,  subject  to 
tiic  approval  of  the  Lords  of  the  Committee  of 
Privy  Council  for  trade  and  plantations : 

Such  train  shall  travel  at  an  average  rate  of 

rd  not  less  than  twelve  miles  an  hour  for 
whole  distance  travelled  en  the  railway, 
indnding  stoppages : 

Such  train  shall,  if  required,  take  up  and 
set  down  passengers  at  evory  passenger  station 
urtirii  it  afaall  pWB  en  the  hue  i 

The  carriagee  in  which  peseengers  shall  be 
conveyed  by  such  tndn  shall  be  provided  with 
aeate,  and  shall  be  protected  fri>m  the  weather, 
in  ■  niniir  nntinfHftnrj  tirllin  Inrit  nithf m-fl 

Die  five  or  charge  for  each  third  class  pas- 
eenger  by  such  train  shall  not  exceed  one 
penny  for  each  mile  travelled : 

Badi  paeeeDMr  by  mxh  tran  shaH  be  aOowed 
to  take  wi^teB  hell  a  bmMlied  weigfat  el 
luimfl,  Mt  being  nefchaodbe  or  other 
MCidee  earned  for  kMe  or  proil,  without  extra 
ekaiga;  and.  mht eieese  ol  hif^age  shall  be 
blMr^  bf  wwgbl,  an  a  nite  not  exeeeding  the 
leweel  m*  el  diiurge  for 
bfolhflrtnutfii: 

CaMldiw  wider  three  yeaiecfageiK 
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without  any  charge,  and  children  of  three  years 
and  upwards,  but  under  twelve  years  of  age,  at 
half  the  charge  for  an  adult  passenger : 
And  with  respect  to  all  railways  subject  to 
these  obligations  which  shall  be  open  on  or 
before  the  first  day  of  November  next,  these 
obligations  shall  come  into  force  on  the  said 
first  day  of  November ;  and  with  respect  to  all 
other  railways  subject  to  these  obligations,  they 
shall  come  into  force  on  the  day  of  opening  A 
the  railway,  or  the  day  after  the  last  oay  of  the 
session  in  which  the  act  shall  be  passed  by 
reason  of  which  the  company  wiU  become  sub- 
ject thereunto,  which  shall  first  happen. 
7  PenaUv  for  non-oompliance,  20L  a  day.' 
Board  ojTrmde  to  kerne  a  diecretimunry  piwer 
ofaUounmg  altenuUive  tnmmjfemenie  8.  Pro- 
vided always,  and  be  it  enacted.  That,  except 
as  to  tile  amount  of  fare  or  charge  for  each  pas- 
senger by  such  cheap  trains,  whkh  shall  in  no 
case  exceed  the  rates  berein-before  in  sueh  case 
provided,  the  lords  of  the  said  coaunittee  shall 
have  a  discretionary  power,  upon  the  apfrfica* 
tion  of  any  railway  company,  of  disronang 
with  any  of  the  conditions  herein-before  tt^ 
quired,  m  nq^d  to  the  conveyance  of  pas- 
sengers by  such  cheap  traina  as  aforesaia,  in 
conaideration  ol  such  other  ananeements^ 
other  in  regard  to  speed,  coveriag  mwi  tfaa 
weather,  seats,  or  otner  partieulars,  as  to  the 
lords  of  the  said  c(»unittee  shall  appear  more 
beneficial  and  eonrenieot  for  the  passengers  by 
such  cheap  trains  under  the  drcnmstances  <x 
the  case,  and  shall  be  sanctioned  by  then  ac- 
cordingly; and  any  railway  company  which 
shall  conform  to  snch  other  conditions  as  siiaH 
be  so  sanctioDed  by  tiie  lords  of  the  said  oem* 
mittee  shaU  not  be  liable  to  any  penalty  fornot 
observing  the  conditions  which  snail  have  been 
so  dispensed  with  by  the  lords  of  the  said 
committee  in  regard  to  the  said  cheap  tnans 
and  the  pas«eng»»  conveyed  thereby* 

9.  IVkme  nota»tobe  koietf.— Andbe  it  tm* 
acted.  That  no  tax  shall  be  levied  upon  the  n* 
ceipts  of  ai^  railway  comaay  from  the  con- 
veyaace  of  passengers  at  uiree  not  exceeding 
one  peninr  for  each  mile  by  any  attch  dieap 
train  as  aforesaid* 

10.  Where  compMiiea  nut  trams  on  the 
Sunday  chei^  trains  to  be  liki^ise  provkbd. 

11.  Railway  companies  to  afford  additioHl 
facihties  for  the  tmnwoission  of  the  maib* 
1  &  2  Vkt.  c*  98. 

12.  Certain^  con^Mmiea  to  convey  aulitaffy: 
and  p(^ce  forces  at  certain  charge*.  5  &  d 
Vict.  c.  55. 

13.  Gonpanies  to  allow  Unas  of  electrical 
telegraph  to  be  establlshedi 

14.  blectrieal  telegraph  estal^hed  by  pri-* 
rate  parties  to  hempen  to  the  public. 

15.  AppomimeHt  of  imapeUore  hy  Bottrd  ef 
Trade.  3  4*  4  Fiel.  e.  97.— And  whereas  bf 
an  act  passed  in  the  fourth  year  of  the  reign  oil 
her  Majes^,  iotMled  "  An  Act  to  regoble 
Railways>"  power  is  given  to  the  lords  of  tier 
said  coniBUttee  to  appdnt  any  proper  nersia 
or  psraens  to  iasnect  any  ndliniy,  attdtbeain* 
tiona^  works,  ana  buikhngps,  aad  the 
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and  earriaffes  belonging  thereto ;  and  in  order 
to  CBiTj  the  provisions  of  this  act  into  ezecu* 
tion  it  18  expedient  that  the  said  power  be  ex- 
tended; be  it  enacted.  That  the  sud  power 
given  to  the  lords  of  the  said  committee  of  ap- 
pointing proper  persons  to  inspest  railwavs 
shall  extend  to  authorize  the  appointment  by 
the  lords  of  the  said  committee  of  any  proper 
fterson  or  persons,  for  such  purposes  of  inspec- 
tion as  are  by  the  sud  act  authorised,  and  also 
for  the  purpose  of  enabling  the  lords  of  the 
said  committee  to  carrv  the  provisions  of  this 
and  of  tM  said  act,  ana  of  any  general  act  re- 
lating to  railways,  into  execution;  and  that 
so  much  of  the  last-recited  act  as  provides  that 
no  person  shall  be  eligible  to  the  appointment 
as  inspector  who  shall,  within  one  year  of  his 
mointment,  have  been  a  director,  or  have 
held  any  office  of  trust  or  profit  under  any 
railway  company,  shall  be  repealed :  Provided 
always,  that  no  person  to  be  appointed  as  afore- 
said shall  exercise  any  powers  of  interference 
in  the  afl^rs  of  the  company. 

16.  Repealing  provision  of  3  &  4  Vict.  c. 
97. 

Contracening  provisions. — 17.  If  railway  com- 
panies contravene  or  exceed  the  provisions  of 
their  acts,  or  of  anv  general  act,  the  Board  of 
Trade  to  certifv  the  same  to  the  Attorney- 
General,  &c.,  wno  shttU  proceed  against  them. 

18.  Notice  to  be  given  to  the  company. 
Prosecutions  to  be  under  the  sanction  of  the 
Board  of  Trade,  and  within  one  year  after  the 
offence. 

19;  Issue  of  loan  notes  and  other  ille^l  se- 
curities by  railway  companies  prohibited. 
Loan  notes  already  issued  may  be  renewed. 

20.  Loan  notes  already  issued  to  be  paid 
when  due. 

21.  Register  of  loan  notes. 

Remedy  far  recovery  qf  tithe  rent  charged  on 
railway  toiM/.— 22.  And  whereas  the  remedies 
now  in  force  for  the  recovery  of  tithe  commu- 
tation rent-charges  are  in  many  instances  in- 
effectual for  such  parte  thereof  as  are  charged 
upon  lands  taken  tor  the  purposes  of  a  railway, 
and  it  is  therefore  expedient  to  extend  the  said 
remedies  when  the  said  rent-chu-ges  mav  have 
been  duly  apportioned ;  be  it  enacted,  Tliat  in 
all  cases  in  which  any  such  rent-charge,  or 
part  of  any  rent-charge,  has  been  qr  hereafter 
shall  be  dtuy  apportioned  under  the  provisions 
of  the  acts  for  the  commutation  or  tithes  in 
England  and  Wales,  upon  lands  taken  or 
purchased  by  any  railway  company  for  the 
purposes  of  euch  company,  or  upon  any  part 
of  such  lands,  it  shall  be  lawful  for  every  person 
entitied  to  the  said  rent-charge  or  parts  of  such 
rent-charge,  in  case  the  same  has  been  or  shall 
be  in  arrear  and  unpaid  for  the  space  of 
twenty-one  days  next  after  any  half-yearly  day 
fixed  for  the  payment  thereof,  to  aistrain  for 
all  arrears  of  the  said  rent-charge  upon  the 
goods,  chattels,  and  effects  of  the  said  company, 
whether  on  the  land  charged  therewith,  or  anv 
other  lands,premises,  or  hereditaments  of  sucn 
comnany,  whether  situated  in  the  same  parish 
or  elsewhere,  *and  to  dispose  of  the  distress 


when  taken,  and  otherwise  to  demean  himself 
in  relation  thereto,  as  any  lanflord  may  for 
arrears  of  rent  reserved  on  a  lease  for  years : 
pnmded  alwavs,  that  nothing  herein  contained 
shall  give  or  be  construed  to  give  a  legal  right 
to  such  rent-charge,  when  but  for  this  act 
such  rent-charge  was  not  or  could  not  be  duly 
apportioned. 

Communications  to  and  from  Board  of  Trade, 
service  of  notices,  ^c. — 23.  And  be  it  enacted, 
that  all  notices,  reqinsitions,  orders,  regi^* 
tions,  appomtments,  certificates,  certified  copies, 
and  otner  documents  in  writing,  signea  by 
some  officer  appointed  for  that  purpose  by  the 
lords  of  the  said  committee,  shall  for  the  pur- 
poses of  this  act  be  deemed  to  have  been  made 
by  the  lords  of  the  said  committee ;  and  all 
certificates  of  any  thing  done  by  the  lords  of 
the  said  committee  in  relation  to  this  act,  and 
certified  copies  of  the  minutes  of  proceedings 
or  correspondence  of  the  lords  of  the  said 
eommittee  in  relation  thereto,  signed  bv  such 
officer,  shall  be  deemed  sufficient  evidence 
thereof,  and  that  in  the  absence  of  evidence  to 
the  contrary,  without  proof  of  the  authority 
of  the  person  signing  the  same  or  of  the  sig- 
nature thereto,  and  service  of  the  same  at  one 
of  the  principal  offices  of  any  railway  company 
j  on  the  secretary  or  clerk  of  the  saidt  company, 
I  or  by  sending  the  same  by  post,  addressed  to 
him  at  such  office,  shall  be  deemed  good 
service  upon  the  said  company;  and  all  no* 
tices,  returns,  and  other  documents  required 
by  this  act  to  be  given  to  or  laid  before  the 
lords  of  the  said  committee,  shall  be  delivered 
at  or  sent  by  post  addressed  to  the  office  of 
the  lords  of  the  said  committee. 

PenaUies,'-24.  And  be  it  enacted,  that  all 
penalties  under  this  act  for  the  appKcation  of 
which  no  special  provision  is  maoe  shall  be 
recovered  in  the  name  and  for  the  use  of  Her 
Majesty,  and  may  be  recovered  in  any  of  Her 
Majesty's  Courts  of  Record,  or  in  the  Court  of 
Session  or  in  any  of  the  sheriff  courts  in 
Scotland. 

25.  Interpretation  of  act. 

26.  Act  may  be  amended  this  session. 


LORD  ELDON'S  FIRST  SUCCESS 
^ON  THE  CIRCUIT. 

In  our  last  volume,  (p.  466>}  we  con- 
cluded the  account  of  Mr.  Scott's  success 
in  the  metropolis.  Similar  circumstances 
of  good  fortune  operated  on  the  circuit : 

"  The  following  story  is  current  at  the  bar, 
of  Mr.  Scott's  first  success  on  the  circuit  in  a 
civil  action :  The  plaintiff  was  a  Mrs.  Fermor, 
who  sought  damam  against  the  defendant,  an 
elderly  maiden  lady,  named  Sanstem,  for  an 
assault  committed  at  the  whist  table.  Mr. 
Scott  was  junior  counsel  for  the  plaintiff;  and 
when  the  cause  was  called  on,  his  leader  was 
absent  in  the  crown  court,  conducting  a  go- 
vernment prosecution.    Mr.  Scott  requested 
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^hal  his  caaae  iiii|(ht  be  postponed  till  bis 
eader  should  be  at  liberty ;  but,  the  judge  re- 
fusing, there  was  no  help,  and  Mr.  Scott  ad- 
dressed the  jury  for  Mrs.  Fennor,  and  called 
his  witnesses.  It  was  proved  that  at  the  wbist 
table  some  angry  words  arose  between  the 
ladies,  which  at  length  kindled  to  such  a  heat, 
that  Miss  Sanstem  was  impelled  to  throw  her 
cards  at  the  head  of  Mrs.  Fermor,  who  (pro- 
bably in  dodging  to  avoid  these  missiles)  fell 
DC  slipped  from  her  chair  to  the  ground.  Upon 
this  evidence,  the  defendant's  counsel  objected 
that  the  case  had  not  been  proved  as  alleged ; 
for  that  the  declaration  stated  the  defendant  to 
have  committed  the  assault  with  her  luund, 
whereas  the  evidence  proved  it  to  have  been 
committed  with  the  cards.  Mr.  Scott,  how- 
ever, insisted  that  the  hcta  were  substantially 
proved  according  to  the  averment  in  the  decla- 
ration, of  an  assnilt  committed  with  the  hand  : 
for  that,  in  the  common  parlance  of  die  card- 
table,  the  hand  means  the  hand  of  cajrds ;  and 
thus,  that  Miss  Sanstem,  having  thrown  her 
cards  in  Mrs.  Fermor's  face,  had  clearly  as- 
saulted Mrs.  Fermor  with  her  hand.  The 
court  laughed ;  the  jmry,  much  diverted,  found 
the  plaintiff's  allegations  sufficiently  proved; 
and  the  young  counsel  had  the  frolic  and  fune 
of  a  vermct  in  his  fiivour." 

**  It  has  been  supposed,"  says  Mr. 
Twiss,  «'that  to  this  verdict  Mr.  Scott 
was  indebted  for  the  large  practice  which 
he  soon  afterwards  obtained  on  the  north- 
em  circuit;  but  the  three  following  in- 
stances show  that  no  single  exploit  was 
the  cause  o(  his  extensive  success."  For 
the  first  of  them  Mr.  Twiss  is  indebted  to 
the  kindness  of  Mr.  Spence,  Q*C.>  who 
gives  it  in  these  words : — 

*' '  I  was  about  to  join  the  northern  circuit  in 


rrties.  This  evidence  decided  the  cause;  and 
ever  afterwards  had  reason  to  remember, 
with  some  satislaction,  my  having  on  that  ocea<- 
sion  broken  the  Commandments.' " 

Mr.  Twiss  then  states  that  Mr.  Scott's 
first  success  at  Durham  was  in  the  case  of 
Jeiair  v.  Swinburne.  The  circumstances 
by  which  the  lead  of  this  cause  devolved 
upon  him  are  recorded  by  Mr.  Farrer, 
from  his  own  narrative  :— 

An  issue  had  been  directed  out  of  the 
Court  of  Exchequer  to  be  tried  at  Durham, 
upon  a  question  of  very  great  importance  to 
coal  owners.     We  had  a  consultation  at  Dur- 
ham, at  which  were  present  most  of  the  leaders 
of  the  northern  circuit* — Jack  Lee,  Tom  Daven* 
port,  and  others.    After  we  had  had  a  good 
deal  of  discussion,  Lee  said,  *  Scott,  you  must 
lead  this  to-morrow ;'  and,  the  other  couasd 
assenting,  I  agreed  to  do  so.    '  But  why.  Lord 
Eldon,  Old  they  put  you  to  lead  V    '  Oh,  yon 
must  know  I  hau  been  counsel  in  all  the  pro* 
ceedinffs  in  the  Exchequer;  besides,  perhaps 
they  thought  that  I  had  an  advantage  over 
them  in  having  been  boro  and  bred  in  a  coal 
country.   Well,  they  insisted  upon  my  leadin^^ 
and  I  said  I  would  do  mj  heist.  Next  moming 
we  went  into  court.     We  had  a  special  jury  ot 
gentlemen  of  the  country,  most  intelligent  men, 
well    acquainted   with    coal    and    collieries. 
Buller,  who  was  trying  the  issue,  when  I  rose 
to  reply,  after  the  defendant's  case  was  closed, 
said  to  me, '  Mr.  Scott,  you  are  not  going  to 
waste  the  time  of  the  court  and  of  the  jury  bv 
replying!'    The  sequel  of  the  story  is  more 
fiilly  detailed  in  Mrs.  Forster's  report  of  Lord 
ifidon's  narrative  to  her.    Said  Mr.  Justice 
BuUer,  *  You  have  not  a  leg  to  stand  upon  I' 
'  Now  this  was  very  awkward  to  a  young  man, 
I  and  the  judge  speaking  so  decidedly.    How* 
1S15,  when  the  late  Sir.  Bell  took  me  to  one  ever,  I  said,  '  My  brd,  m  ninety-nine  cases  out 
of  Lord  Eldon's  levees.    On  my  first  introduc-  of  a  hundred,  I  would  sit  down,  upon  hearing 
tion.  Lord  Eldon  acceded  me  thus:  *So  you !  the  judge  so  express  himself ;  butsopersuadea 
are  going  to  join  my  old  circuit ;  you  iriU  per-  am  I  that  I  have  the  right  on  my  side,  that  I 
haps  be  surprised  to  hear  that  I  was  first  must  entreat  your  lordship  to  allow  me  to 
brought  into  notice  on  that  circuit  by  breaking  reply,  and  I  must  also  express  my  expecUtion 
the  Ten  CommandmenU.'    I  should  have  sup-  of  gaining  the  verdict.'    Well,  I  did  reply,  and 
the  jury — Charles  Brandling  was  foreman- 
retired,  and,  after  consulting  six  or  eight  hours, 
they  returned,  and  actually  gave  a  verdict  in 
my  favour.     When  I  went  to  the  ball  that 
evening  I  was  received  with  open  arms  by 
every  one.    Oh  1  my  fame  was  established;  I 
really  think  I  might  have  married  half  the 
preUy  girls  in  the  room  that  night.    Never 
was  man  so  courted.    It  certainly  was  very 
flattering  to  be  so  received  ;  but  yet  it  was 
pidnful,  too,  to  mark  the  contrast  from  the 
year  before :  it  certainly  was  not  my  fault  that 
I  had  no  cause  to  lead  the  year  before. 

"  '  But  I  must  not  omit  to  tell  you  the  con* 
elusion.  I  went  to  Carlisle,  and  there  Buller 
sent  for  me,  and  told  me  he  had  been  thinking 
over  that  case  on  his  way  from  Newcastle,  and 
he  had  come  to  the  conclusion  that  he  was  en* 
tirely  wrong,  and  I  was  right;  therefore  he 
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posed  him  to  mean  that  he  had  read  his  bri^s 
on  Sunday,  but  there  was  that  good-humoured 
^eam  of  the  eye,  which  everyone  who  recol- 
lects hnn  will  understand,  and  which  puszled 
me.  He  continued,—'  I'U  tell  you  how  it  was : 
I  was  counsel  in  a  cause,  the  fiite  of  which 
depended  on  our  being  able  to  make  out  who 
was  the  founder  of  an  ancient  chapel  in  the 
nd^bonrhood.  I  went  to  view  it.  There 
was  nothing  to  be  observed  which  gave  any 
indication  of  its  date  or  history.  However,  I 
observed  that  the  Ten  Commandments  were 
written  on  some  old  nlaster,  whicli,  from  ita 
position,  I  oonjecturea  might  cover  an  arch. 
Acting  on  this,  I  bribed  ue  clerk  with  five 
shillings  to  allow  me  to  chip  away  apart  of  the 
daster;  and,  after  two  or  three  attempts,  I 
found  tiie  key-stone  of  an  arch,  on  which  were 
engraved  the  arms  of  an  ancestor  of  one  of  the 


Jiiid  tent  for  me  to  tflU  me  Uiifl,  and  to  sipceM 
lib  r^ret  for  baviogstopped,  or  attempted  to 
fltop  me  in  court. ^  Tlus  was  very  haudeome  ia 
liim ;  but  it  certainly  had  been  a  veryawkward 
predicament  for  a  young  man.  This  cause 
*    1  me  aloft.'*' 


The  Anecdote  Book  gives  the  following 
account  of  his  first  introduction  to  business 
at  Carlisle : — 


"  I  was  at  the  aasizae  for  Cumberland  in 
seven  successive  years  before  I  had  a  brief.  It 
.liappened  that  my  old  friend  Mr.  Lee,  com- 
.flMMUy  called  Jack  l^e,  was  absent  in  the 
^eriminal  court,  when  a  cause  was  oaUed  on  in 
•Ihe  civil  court,  and  some  attorney,  being  by 
Smt  absence  deprived  of  his  retained  counsel, 

•was  obliged  to  procure  another^  and  he  gave  -  v-,  j-j      t      e    '  xt    i     - 

me  a  guinea,  with  aecrap  of  paper  as  a  brief, ;  **>.^*^*>w>  he  nave?  did.  In  after  hfe  I  re- 
.to  defend  an  old  woman  in  an  action  for  an  i  ?»»<^«/  **^^*5L^!  ptomwe,  and  mquired  why 
jmanh,  brought  against  her  by  another  old  I  ^«  ^^^  not  fulfiHed  it,  and  hja  anawer  was  cor 
4wman.    TheplaiWtifl^had  beenVeposingiB  an  nous  :-^' It   would   have   beea   year   mm. 


latter  yaara»  be  wd  1m  ted  bo  eoaolkdioa  of 
it;  ner  is  it  likely  itlMit  aa^  >a>n*  nol  in  the 
greatest  biuinees.  woukl  haive  leieelad  each  an 
advancement.  He  wae  even  aBxkmsat  that 
time  to  be  made  a  eoremiesioner  of  bankmpta. 
It  has  been  supneeed  that  he  actually  obtained 
such  a  nomination ;  but  this  is  a  misftake,  in- 
duced apparently  by  the  £Rct  that  there  was,  in 
his  eaily  life,  a  commismoner  of  bankrupla 
named  John  Scots  a  member  of  Oray*8  Inn. 
Lord  Elden's  account  of  the  matter  to  Mrs. 
Forster  was  this  :  '  Thurlow  became  my  steady 
friend,  but  he  ehowed  it  rathsr  oddly  in  one 
cireumstanee.  Sir  Geey  Cooper  had  written  to 
him  to  ask  him  to  give  me  a  commissioner  of 
bankrupts,  and  he  promised  be  would.  Now, 
you  know  a  bondred  and  sixty  or  seventy 
pounds  a  year  would  have  been  a  gnat  thing 


4mn«ehair,  when  some  words  arising  between 
•her  and  my  client,  the  ktter  took  hold  of  the 
l^ga  of  the  chair,  and  in  fact  threw  the  plaintiiT 
iMad  and  heels  over  the  top  of  the  chair.  This 
eert  of  assault  of  course  admitted  of  easy  proof; 
4md  a  aervant  maid  of  tlie  plaintiff's  proved  the 
I  then  offiired  in  oourt  that  a  chair) 


Aonld  he  brought  in,  and  that  my  old  female 
.eiieat  riioold  place  herself  in  it,  and  that  the 
lady  (the  plaintiff)  should  overset  the  chair  and 
aif  old  woman,  as  she  had  been  upset  herself. 
Upon  the  nlaiiltiff*s  attorney  refusing  this  com- 
•proiaise,  the  witness  (the  servant  maid)  said 
l^at  her  mistieis  (the  plaintiff}  was  always 
willing  to  make  up  the  matter,  but  that  Iter 
.attorney  would  never  allow  her  to  do  so,  and 
that  her  mistress  thought  she  must  do  as  her 
attorney  bid  her  do,  and  had  no  will  of  her 
.  own.  '  So  then,'  observed  I  to  the  jury,  know- 
ing that  her  attorney's  name  was  Hobson, 
'  wis  good  hdy  has  had  nothing  for  it  but 
'  Hobeon's  choice.'  And  pray  then,  gentlemen,' 
1  added,  '  as  the  good  woman  wants  no  dama- 
ges, and  the  cause  is  Hobson's,  give  him  but  a 
penny  at  roost,  if  you  please.'  This  penny  the 
Jwy  gave.  When  I  record  thai  in  the  same 
aesiaes  I  received  seventy  guineas  for  this  joke, 
•-*<ttr  briefs  came  in  rapidly, — I  record  a  fact, 
iriiich  proves  that  a  lawyer  may  begin  to  ac- 
quire wealth  by  a  pleasantry,  who  might  long 
wait  before  professional  knowledge  introduced 
him  into  notice  and  business.'  As  he  had 
been  seven  vears  on  the  circuit,  this  hicky  cause 
may  probably  have  beea  heard  about  the 
snmmer  of  1782." 

The  memorable  acgumont  in  A 

SnMson  had  fixed  the  attention  of 

ChancaUor  Thurlow  upon  Mr.  Scott,  ivfaon^ 
he  new  treated  with  great  dietioctibn,  fci 
private  aa  well  as  in  pubKc. 

"  It  has  been  said,  that  agon  after  that  argu- 
Qsent,  Mr.  Scott  received^  and  decUoed,  the 
ofir  df  a  maetemhip  in  Oianeery;  but  when 
his  grandson  asked  him  about  this,  in  his 


Young  men  eie  very  apt  to  be  content  when 
they  get  something  to  live  upon ;  ^  when  I 
saw  what  you  were  made  of,  I  determined  to 
break  my  promiee*  to  make  you  worki'-^and 
I  dare  say  he  wne  iight»  for  there  is  nothing 
does  a  young  lawyer  so  much  good  as  to  be 
half  starved :  it  has  a  fine  efteeti  Bat  it  waa 
rather  a  curious  instance  of  Lord  Thurlow's 
kindness/" 

The  foUoiring  anacdote»  quoted  by  Mr. 
Twiss,  rosu  on  the  authority  of  the  O^ 
9erv9r  newapaper,  but  its  accaracj  is  not 
questioned  by  the  learned  biographer  i^^ 

"When  the  late  Lord  Eldon  waa  plain  Mr. 
Scott,  but  a  rising  member  of  the  bar,  the 
hair-dresser  who  attended  him  took  an  oppor- 
tunity  of  mentioning  that  aa  acquaintance  of 
hia  was  entitled  to  coasiderdble  property  if  he 
had  his  right.  Mr.  Scolt  lietened  to  the  state- 
ment, end  MX  interested  in  it.  With  a  good- 
ness of  hiart  which  did  him  hononr,  he  tdd 
his  informant  to  go  to  Mr.  Giles  Bleaadale*  the 
predeosssor  of  the  highly  rsspectable  firm  of 
Holme,  Fraropton,  and  toftos,  and  state  the 
partieidacs  to  that  gentleman.  The  worthy 
tonsor  did  eo ;  Mr.  BlaMdalereduosd  the  fiads 
into  writing ;  and,  by  the  advice  of  Mr.  Scott, 
proceedings  were  commenced  to  recover  tiie 
pnmerty  in  quaation,  .  Mc^Soatt*  howwwat, 
told  Mr.  Bkaadale,.tihat  althooi^  he  shouM 
not  expect  any  foe  during  the  progmaa  of  the 
cause,  he  wished  an  accurate  aeoouBt  to  be  kept 
of  the  amount  to  which  he  woold  be  entitled 
at  the  termination  of  the  salt.  Mr.  SootI  was 
ultimately  euoceaeftil  for  hie  client*  and,  on  the 
winding  vp  of  the  husinass,  Mr.  Blaaedafe 
^Knsited  upon  hiav  with  a  wdl-filled  pume  or 
canvaaa  bag»  containing  the  .whaleof  his  foaa  in 
goU.  Mr.  Scott  smiled  with  evident  aatisl%}- 
tion,  but  rscoUee^g  himself,. he  sent  for  the 
hair-dreaaer  who  bad  first  introdnced  the  aul»- 
jeet  to  him. 

''The  hair-dreaser  making  his  appaamnce, 
was  congratulated  on  the  suocess  of  hie  firiead 
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bf  Bfr.  Scott,  who  then  added — ^^  As  you  have 
yoonelf  had  a  good  deal  of  trouble  in  the  afiair, 
take  that  pane/  and  handed  over  to  the  as- 
tanished  pemiquier  the  whole  of  .the  aum 
liroii^t  by  Mr.  JBleasdale  as  his  fees." 

In  the  spring  of  1783,  the  Lords  Com- 
missioners of  the  Great  Seal  purposed 
calling  within  the  bar  a  few  of  the  most 
eminent  Btnong  th6  junior  counsel. 

"  Mr.  Scott  receiTed  a  aaessage  from  the  Didce 
of  Pocdaiid;  through  the  Lords  CooiaiissionerB, 
offeriag  to  indnde  him  in  this  promotion.  Mr. 
Scott,  with  his  hdntoal  pmoence,  t6ok  time 
to  de^berate ;  and  what  followed  has  been  thus 
related  by  himself  in  the  anecdote  book,  and  in 
bis  conversations  with  Mn.  Forster  and  Mr. 
Parrer:— 

" '  After  some  hesitation,  I  communicated  my 
intention  of  accepting  the  offsr,  answering, 
that  I  should  feel  honoured  and  gratified  in 
dmng  so.  Now  this  was  on  &e  Wednesday, 
and  on  the  Thursday  I  found  that  Erskine  and 
Pigott,  both  of  them  my  juniors,  were  also/ to 
bave  silk  gowns,  and  tnat  they  werB.JLQ-.he 
sworn  in  on  Friday,  whilst  Saturday  ws^.  ap^ 
pointed  for  me  to  be  sworn  in ;  so  I  i)hmer' 
atelyiwrotato  ^,.^at  though  I  hadieii'f 

boDoared  in  bong  offered  a  silk " 

KWtaSlj  accept^  it,  yet  as  I  foug^JSr^  __^ 
bine  ana  Mr.  Pigott,  mv  juniors  at  the  bar, 
were  to  be  put  oyer  jooe,  py  beintf  ^worp  in  the 
day  previotts  jo  n^self,  1  ipist  beg  Inure  to  re-' 
txaet  my  aco^tance,  as  I  could  not  eonsent  to 
accept  promotion  -accowpy^gdi  |>y  fu^  waiver 
of  my  jvofessional  rank :  and  this  letter  1  sent. 
I  was  called  bdfore  the  Lcffds  CpmmisfiqnBCS^ 
who  took  great  pains  to  induce  me  to  alter  my 
pmpose.  One  of  them  said,  Mr.  Piffott  was 
jmuor  at  the  baif  to  Jtfr.  Brski|w«  a^  yet  hB 
bad  consented  to  let  Mr.  Erak^e  take  i^ec^- 
dence  of  him.  I  answerad,  '  Mr.  Pigott  is  the 
best  judge  for  hiiqself :  I  oaanot  consent  to 
pve  W9f,  siAfT  to  Mr.  Erskine  or  Mr.  Pigott.' 
Anotha*  wM,  *  Mr.  Se^,  yon  are  too  ftrovid.' 
'Mv  U»d,  with  ajl  r^petft  I  9tf^  it  iis  npt 
pride:  I  canopt  aeespt  the  gown  qppa  these 
terms.'    After  much  difficulty,  and  particularly 

M  the  patents  tfErykine  and  riffi^W  f«s«M 
the  seal,  the  matter  seems  to  nave  been  ar- 
ranged; for  on  the  SalMvdAy  i  vecetfpd  a  pa- 
tent,  appointing  Bie  to  be  next  in  <%nk  to 
Peckham,  9fiA  yla^il^  Erskine  and  Pigott  he 
low  me,  though  in  foct  both  of  them  had  been 
sworn  in  the  day  before  me ;  and  that  patent 
I  have  to  this  day.' 

"Load  EHoBi  iffeftiqg  in  his  aneedofte 
book  ie  the  couip^  )pe  had  takea  in  the  matter 
of  this  promotion,  says,  that  the  transaction 
made  some  noise  at  4ietiBUi!  ail4  esrpfeefies 
bis  hc)i^4«it  it  had  A  nsy  co;Miderable  effect 
aid  influeiMse  ia  fv^ducmg  the  gabseaueat 
saecespas  af  his  jmfes8io.nal  Mt.  'Didyoti 
think,'  said  Mr.  Farrer  to  hua,  -thfllt  it  was 
so  important  to  insist  upon  letaiawg  yo«r 
rank?^  'It  was  everything,'  he  replied,  with 
great  eameatness ;  '  I  owid  «y  fiitiire  sueeess 


to  it.'  He  does  not  exemplify  this  impression 
by  any  particular  incidents  of  his  subsequent 
life;  but  those  who  are  acquainted  with  the 
[tofession  of  die  bar,  will  be  fully  aware  of  the 
advantages  accruing  to  a  man  of  acknowledged 
abilities,  from  a  character  early  established  for 
independence  and  self-respect. 

"  Mr.  Peckham,  who  received  the  offer  of 
promotion  at  the  same  time  with  Mr.  Scott, 
and  who,  like  him,  was  senior  both  to  Mr. 
Erskine  and  Mr.  Pigott,  followed  this  manly 
example,  and  asserted  his  seniority  with  gpreat  - 
eflfect." 

Mr.- Scott  having  thus,  at  the  age  of  32, 
become  one  of  his  Majesty's  counsel,  we  • 
shall  for  the  present  close  our  i^otice  of 
his  distinguished  career. 


ANNUAL  REGISTRATION  OF 
'i  TOBJNEY& 


AT- 


..  We  published  extracts  from  the  Attorneys' 

tad  Solicitors'  Act  with  the  regulations  at  the 

'  office  of  tfa^  registrar  of  attorneys  and  toollcitors,  • 

on  the  21st  September,  p.  385,  of  our  last 

volume. 

As  the  delivery  of  the  certificates  will  com- 
mence on  Wedn^day  ^he  30th  instant,  to  the 
LondtHi  AgeAfi,\h,ey  are  now  reminded  that^the  ' 
li8t;9  of  their  cpn&tiy  cb^nts  should  be  s^t  in  \ 
immediately.  The  declaration  under  tiie  6  &  7, 
Vift.  c.  73,  must  be  l^ft  at  the  office  of  the 
Lalv  Society  six  days  before  any  certificate 
thgp^op  cen  ]i^  j^^ei). 

The  following  M  extracted  from  the  regula- 
tions!—- ' 

In.the fitft  jix  degro,  coinm^neing  onKo- 
vember  30»  certificates  will  be  delivered  oal^r  to 
such  London  Agents  as  shall,  in  due  time 
preidKHuly,haTe  sent  in  the  declarations  of  ^ian* 
s^Ms  and  their  country  cUmU.  accompanied 
hymUft  thgrtffy  (frtanged  w  alpheAHkal  order, 
and  written  on  foolscap  4>aper  bookwisfi, 

'lltoBe  mx  dAys  wul  be  appropriated  amorig 
the  London  Agents,  according  to  the  letter 
with  which  tiieir  aumtmes,  or  those  of  tha 
seni^  partner  in  the  irm,  conunenoe  in  the 
following  order:— 

*'  Those  commenang  with— 

A  or  B,  pn  Wednesday  Nor.  20. 

C,  D,  E,  or  F,  on  Thursday  21, 

G,  H,  I,  or  J>  on  Friday  22. 

K,  L,  M,  N,  O,  or  P,  on  Saturdqjr  23. 

Q,  R,  or  S,  on  Monday  20. 
.    T,  U,  V,  W,  X,  Y,  or  Z,  pn.Tuesday  26. 

"  On  every  day  sabs^uent  jto  Noisamber  2$« 
the  certificates  wUl  be  4eUvered  to  tfhe  rest  of 
the  pro) 
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ATTORNEYS  TO  BE  ADMITTED. 

On  the  last  day  of  Michaelmas  Term,  pursuant  to  Judges'  Orders. 

Quern's  IBenrt. 

Clerks  Names  and  Residence:  To  whom  Articled,  Assigned,\Sfc, 

Burbearvy  James  Pashley^  Oakholm        •        .  B^amin  Burbeary,  Sheffield 

Ciharlea  Few,  Henrietta  St.,  Covent  Garden 
Charlton,  Cuthbert,  189»  Oxford  Street;  and 

Morpeth Anthony  Charlton,  Morpeth 

Efltcourt,  Charles  Wyatt,  1 1 ,  Chester  Terrace, 

Eaton  Square;    and  Newport,  Isle  of 

Wight     .......  Henry  Sewell,  Newport 

Langston,  Henry,  11,  Blisset  Street,  Green- 
wich ;  and  City  Terrace,  and  Cannonbury 

Street,  Islington John  James,  Presteign 

Simpson,  Richard,  the  younger,  4,  Marsden 

Street,  Manchester;  and  Derby       .        .  William  Slater,  Manchester 
TJdaD,  Thomas,  1,  John  Street,  Bedford  Row ;     John  Slade,  Yeotil 

5,  New  Milhnan  Street ;  and  Judd  Street      Robert  Lucas 

Hilary  Term,  1845. 

Austin,  Isaac  L'EstrangeSottthgate,  128,  Up-*    John   Peter  Fearon,   i,  Crown*Offiee   Row, 

per  Seymour  Street,  Euston  Square  •        •  Temple 

John  Henning,  Weymouth 
Armstrong,  George,  7,  Thanet  Place,  Strand ; 

and  Workington     •        •        •        .        •  Charles  Thompson,  Workington 
Abn^ams,  Samud,  jun.,  9,  Burton  Crescent  •  Samuel  Abrahams,  Burton  Crescent 
Aldham,  George,  4,  St.  George's  Terrace,  Is-  '' 

Imgton \^niliam  Saunders,  Worcester 

Adams,  Llewelyn,  2,  Prince's  Place,  Kenning- 

ton  Cross;  Ruthin  .        •        .        .        .  Jo6q>h  Peers,  Ruthin 
Brandt,  Charles  Henry,  4,  Warwick  Court ; 

Manchester;    14,  Rolls  Buildings;  and 

2,  Fig  Tree  Court,  Temple       •        .        .  Henry  Charlewood,  Manchester 
Bird,  William  Robinson,  6,  Wardrobe  Ter*     Thomas  James,  Brampton 

race.  Doctors'  Commons  •        .        .        •       John  Lee  Bell,  Brampton 
Burbeary,  James  Pashley,  Oakholme,  York    •  Benjamin  Burbeary,  Sheffield 

Ciharles  Few,  Henrietta  St.,  Covent  Garden 
Buttery,  John  Hopkinson,  Nottingham  •        .  John  Buttery,  Nottingham 
Bonnor,  George,  19,  James  Street,  Bucking-     Bemamin  Bonnor,  Gloucester 

ham  Gate ;  and  Gloucester      .        .        •      Efdward  Washbourne,  Gloucester 
Burbury,   Daniel  Winter,    8,    St.  George's 

Place,  Liverpool  Road     •       .       •       •  Jackson  Walton,  Wamford  Court 
Bignold,  Edwara  Samuel,  26,  Great  James 

Street;  Norwich     .        •        .        •      •    Thomas  Bignold,  Norwich 
Bateman,  Joshua  Wigley,  8,  |Avenue  Road,     Hehrv  Hugnes,  Northampton 

St.  Mary-le-bone     .        .        •        .        •      William  H.  Brabant,  Saville  Place 
Bearcroft,  Henry,  26,  Great  James  Street; 

Mere  Hall,  near  Droitwich;  Bewdley; 

Torquay;  and  Bury  Street,  St.  Jsmes's  .  John  Bury,  Bewdley 
Cunningham,  Charies,  junior,  19,  Nutford     Charles  Williams,  19,  Ely  Place,  Holbom 

Pkce,  Bryanston  Square  .        •        .        •      John  Galsworthy,  19«  Ely  Place,  Holbora 
Clarke,  ^^^lliam,  junior,  8,  Jeffiey  Square ; 

andThetford William  Clarke,  Thetford 

Comock,  Thomas  Morris,  13,  Chatham  Place,     William  Gresham,  3,  Caitle  Street,  Holbom 

Blackfriars      ••.•..      Joseph  Benson,  Gray's  Inn  Square 

Daniel  Comthwaite,  14,  Old  Jewry  Chambers 
Crawfoid,  Samuel,  Leeds        i        .        •        •  Thomas  Mann  Lee,  Leeds 
Corser,  Edward,  Birmingham         .        .        •  Henry  Corser,  Stourbridge 
Croome,  John  Wise,  Middleton  Cheney;  and 

21,  Bartlett's  Buildings   •       •       .       «  Robert  Wilton,  Gloucester 


Attomejfi  to  be  Admitted.  aT 

Capron>  Frederick  Lucas,  New  Burlington     Charles  Markham,  Northampton 

Street W.  H.  Brabant,  SaviUe  Pkce 

Cde,  John,  L4»twithiel;  and  2,  Baker  Street .  Edward  Coode,  junior,  St.  Austell 

Colder,  Edward,  Cheltenham ;  York       .        .   Luke  Thompson,  York 

Chew,  Thomas  Heath,  Manchester.  .  William  Christopher  Chew,  Manchester 

Cleave,  John  Jones,  Hereford ....  John  Cleave,  Hereford 

Daviea,  Thomas,  17,  Amwell  St.,  Pentonville ; 

1,  Verulam  Buildings;  Hay;  andBuilth  .  William  Pugh,  Hay 
Dryden,  Erasmus  Henry,  15,  Tavistock  Place; 

Hull;  and  30,  Sidmouth  Street        .        .  William  Dryden,  Kingston-upon-HuU 
Davenport,  Frank  Baddeley,  Tunstall;   and 

Canonbmy  Street William  Hardinff,  Burtlem 

Domvilk,  ^VOiam  Henry,  6,  New  Square       .   Henry  Denton,  lincoln's  Inn 

Dix,  Thomas,  Newcastle-under-Lyme     .        .  John  Ford  Hyatt,  Newcastle-under-Lyme 

Dunn,  William  Laidler,  Gloucester  House, 

Newcastle-upon-Tyne;  and  Somers  Town .  John  Anderton  Pybus,  Newcastle-upon-Tyne 
Dixon,  William,  55,  Lincoln's  Inn  Fields; 

Hammersmith ;  and  Putney    .        .        .   Robert  Maugham,  100,  Chancery  Lane 
Edwards,  Thomas  Gold,  Denbigh   .  .  Edward  Hu^  Edwards,  1,  Mitre  Court  Build- 

ings, Temple 
Thomas  Evans,  Denbigh 
Edwards,  James,  43,  Gloucester  Street ;  and  - 

lime  Street Charles  Edwards,  Totnes 

Estcourt,  Charles  Wyatt,  1 1,  Chester  Terrace, 

Eaton  Square;   and  Newport,  Isle  of 

Wight Henry  Sewell,  Newport 

EveriU,  Thomas  George,  Birmingham  .   George  Price  Hill,  Birmingham 

Feudal],  Thomas  Walcot,  l,  Harewood  Square .  Philip  Reeve,  Lincoln's  Inn 
Fnmckfin,  Geoige  Fairfax,  99«  Gk>uce8ter  PI., 

Portman  Square;  Attleburgh ;  and  Han* 

over  Street Frederick  Fairfax  Francklin,  Attleburgh 

Goater,  Thomas,  Southampton  •        •  William  Henry  Moberiy,  Southampton 

George,  WiUiam  Griffith,  46,  Great  Russell 

Street;  Cardigan;  and  Newman  Street    .  Thomas  George,  Cardigan 
Geanr,  John  Thomas,  14,  Denmark  Street,  , 

Islington;    48,    linooLi's   Inn  Fields; 

White  Conduit  Terrace ;  Elizabeth  Ter-     Stafford  Stratton  Baxter,  Atherstone 

race;  and  Kingston-upon  Hull        •        •       Michael  Baxter,  48,  lancoln's  Inn  Fields 
Green,    Octavius>     33,    Devonshire    Street, 

Queen's  Square ;  and  Chesterton     .        .  George  Joseph  Twiss,  Cambridge 
Gooding,  Edward  Bryant,  12,  Arundel  Street, 

Strand ;  Milverton ;   Hampstead  Road ; 

and  Norfolk  Street James  Randolph,  Milverton 

Gardner,  Robert,  76,  Margaret  Street,  Caven-     Arthur  Haymes,  Lemington  Priors 

diah  Square Thomas  W.  Capron,    Saville  Place,  New- 
Burlington  Street 
Hodgkin,    Christopher,    163,  Grove  Street, 

Camden  Town;  Broughton-in-Fumess ;     John  Postlethwaile  Myers,  Broughton.in-Fur- 

and  60,  Burton  Crescent ....  ness 

Hodson,  Septimus,  Wellingborough;  and  4, 

Everett  Street,  Russell  Square  .        .  George  Burham,  Wellingborough 

Harvey,  Richard,  3,  Calthorpe  Street,  Gray's     Edward  Elwin,  Dover 

Inn  Road;  and  12,  Compton  Stifeet  East,         William  B.  Bishop,  Verulam  Buildings 

Regent  Square         •        .        •        .        .       Joseph  N.  Mourilyan,  Verulam  Buildings 
Hayward,    Charies    Woodcock,    1,    Garden 

Place,  Lincoln's  Inn  Fields ;  and  Cam- 
bridge      Christopher  Pemberton,  Cambridge 

Heming,  William  Waters,  Banbury  • ,  Benjamin  Aplin,  Banbury 

Hodgson,  Qiarles,  Selby  and  Howden    .        .  John  Dodsworth,  Selby 

Mark  Fothergill,  Selby 
Robert  B.  Porter,  Howden 
Harrison,  T^liam  Frederick,  St.  Ann's  Hill,     Robert  Wilson,  Copthall  Buildings 

Wandsworth Charles  K.  Freshfield,  New  Bank  Buildings 

Hodffson,  Edward,  York         ....  Thomas  Hodgson,  Castlegate 
Hughes,  John  Spier,  Nannerch  Rectory, Flint;     Jonathan  Hadcock,  Mold 

and  Manchester William  Slater,  Manchester 

[To  be  continued  in  our  next  Number.] 
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The  newspapers,  followiog  the  printed  list 
placed  up  at  Wsstminster,  have  noticed  the 
very  large  number  of  applicants  for  admiasion 
on  the  roll  of  attorneys  in  the  present  term, 
as  being  nearly  200.  We  learn,  however,.that 
the  number  for  examination  is  about  130 ;  and 
of  these  it  is  probable  a  conniderable  proportion 
will  content  themselves  with  passing  the  ex- 
amination and  defer  their  admission.  Many 
after  they  are  admitted  do  not  take  out  their 
certificates  to  practise  for  a  considerable  time, 
and  others  are  admitted  in  order  to  ^o  to  some 
of  the  colonies,  where  an  admisaon  in  the 
courts  at  Westminster  entitles  them  to  be  ad- 
mitted and  practise  in  the  colonial  courts. 
The  remainoer  added  to  the  profession  in 
England  and  W^ales  will  not  be  fearfully  large, 
though,  we  admit,  quite  large  enough* 


REVIVAL  OF  IRISH  JUDGMENTS. 


The  attention  of  our  readers  is  called  to  the 
7  &  8  Vict.  c.  90,  passed  in  the  last  session  of 
parliament,  which  enacts,  that  all  judgments 
-obtained  in  any  of  the  law  courts  in  Ireland, 
which  hav«  not  hex»tofon  been  xedock«ted  or 
revived  under  the  pvoviaions  of  the  act  £^  Geo. 
4,  c.  35,  or  which  shall  not  be  redocketed  in 
accordance  with  the  provisions  of  that  aot,  on 
or  before  the  1st  day  of  November  instant, 
shall  be  registered  in  the  manner  directed  by 
the  7  &  8  Vict.  c.  IK),  in  the  offioe  to  be  estab- 
lished under  that  act  for  the  c^istry  of  judg- 
ments, recognizances,  crown  bonds,  &c.  in 
Ireland.  If  not  so  registeEed,  all  audh  judg- 
ments, &c.  will  be  null  and  void  as  against 
purchasers,  mortgagees,  and  creditors. 


ABOLITION  OF  IMPRISONMENT  FOR 
DEBTS  UNDER  jg^. 

To  the  Editor  cfthe  Legal  Observer. 

Sir, — Being  but  a  young  member  of  the 
profession,  I  should  haVe  iSx  sonpe  diffidsBce 
m  intruding  my  opinions  on  this  suiiijeot,  l^id 
not  you  invited  e^nunuaications  ixofn  all  qvar- 
iers  i^  to  the  operation  of  the  late  act  7  &  8 
Vict.,  cap.  96. 

It  is  my  opinion,  and  that  of  many  old  prac- 
titioners with  whosa  I  Ig^ve  had  converaa^cm 
on  the  subject,  that  the  provisions  ^f  itim  sta- 
tute respecting  debts  under  20/.  are  Hiot  at  all 
beneficial  either  to  debtor  or  a^dj^bor,  b^  9m  a 
direct  hardship  to  both.  The  prudent  tn^is- 
man,  reflecting  on  the  Ule  waactmepta,  wiilBe- 
fu9e  caredit  tP  ai9  honest  ouatomer,  flven  to  the 
amoulit  of  a  few  poun4s  only,  because  of  the 
fiare  chance  that  the  clialavaor  majr  turn  rogue ; 
and  thus  he  innoe«atl^  injures  hims^  to  the 
amount  for  which  he  refuses  credit,  while  the 
means  of  such  customer  may  be  so  limited  as 


1^  Inaf^iaifmmiU.-^heXUMm  ofArrett, 

to  pr^rent  bim  fiom^  adrancBig  ready  au»9]r> 
e&cept  on  very  few  occasions. 

The  hiwfl«>h«p  will  be  £elt  more  strongly  by 
tradesmen  carrying  on  a  small  business,  and 
by  persons  in  receipt  of  wages  pavableat  inter- 
vals, and  who  reside  in  fumisned  lodgings. 
If  the  former  refuse  credit,  what  must  the  lat^ 
tcrdo?  Why,  they  must  starve,  I  suppose, 
unless  they  can  persuade  tradesmen  to  trust  to- 
their  honesty,  for  want  of  something  more  tan- 
gible. 

Again,  let  us  suppose  that  a  diehtmest  indi- 
vidual succeeds  in  obtaining  goods  on  credit 
from  a  tradesman,  who  is  compassionate 
enough  to  supply  them,  notwithstanding  the 
provisions  of  the  late  act,  a|id  after  having 
run  on  an  account  to  the  amount  of  some  fif- 
teen or  eighteen  pounds,  turns  round  upon  his 
unfortunate  benefietctor,  and  flatiy  refiues  to 
pay  him.  Where  is  the  tradesman's  remedy  ? 
The  debtor  may  have  no  visible  means  of  sub- 
sistence, may  be  living  in  lodgpmgs,  may  not  be 
possessed  of  anything  which  he  can  legally 
call  his  own,  except  the  clothes  upon  his  back ; 
— why  he  may  laugh  at  his  creditor  with  im- 
punity !  And  if  the  latter  should  unadvisedly 
commence  an  action  for  the  recovery  of  faia 
claim,  the  debtor  may  allow  jud^ent  to  go  l^ 
default,  and  the  creditor  finds  himself,  after  in- 
curring an  th*  expenses  of  the  aotion,  exactly 
in  the -same  position  in  which  he  stood  before 
he  adopted  legal  proceedings.  The  69th  sec- 
tion does  certainly  give  a  power  of  comaut* 
ment  for  fraudulently  contracting  the  debt  to 
the  judge  who  may  try  the  cause ;  but  what 
debtor  would  defend,  when  he  may  so  easily 
escape  payment  without } 

These  remarks  are  founded  upon  facts.  Se- 
veral cases  have  come  under  my  notice  wlueh 
show  them  to  be  true.  And  I  am  convinced 
that  many  other  individuals,  possessing  greater 
facilities  than  I  postess  for  observing  the 
working  of  the  act,  could  bear  me  out  in  what 
I  have  stated  by  adducing  their  own  expe* 
rience. 

I,^for  one,  am  persuaded  that  no  real  {[pod 
has  ever  been  effected  bv  the  abolition  of  surest 
on  mesne  process.  If  the  grsmd  object  aimed 
at  by  the  frameraf  of  the  late  act  was  to  prevent 
persons  from  giving  too  mucli  credit,  that  ob- 
ject would,  I  am  sure,  have  been  far  more  ef- 
fectualljr  attained  b^  replacing  the  law  of  arrest 
in  its  original  position.  Z. 

Leefls,  Nov.  10. 

iWe  shaU  be  glad  to  hear  ^finam  our  corres- 
ponde^t  on  the  pther  subject  which  lie  men- 
tions.— Ed.] 


TRANSFER  OF  PROPERTY  ACT, 

lb  the  Editor  of  the  l^^  Qhservfr. 

Sm,— By  the  9th  aeotientif  Ihe  act  to  sim- 

plify  the  transfer  of  proper^,  the  emeouiar  or 
administrator  of  a  deceased  mortgagee  is  ena- 
bled to  convey  in  certain  cases  the  legal  estate 


provMiiflly  TeatMl  t«  liie  faeir  or  devisee  of  sueh 
mortgagee ;  and  by  the  18th  section  it  ie  de- 
dared,  that  the  aet  **  shall  commenee  and  take 
effect  from  the  31st  of  December,  1844,  and 
ehall  not  extend  to  any  deed,  aet,  or  thing 
executed  or  done«  or  any  eetate,  right,  or  in- 
terest created  before  the  let  of  January,  1846. 

Let  us  suppose  the  followinff  case  to  have 
occnrrcd: — The  owner  of  lands  in  mortgage 
has  entered  into  a  contract  for  sale,  and  out  of 
the  proceeds  the  mortgage  is  to  be  paid  :  the 
iDortgaffee  being  dead,  and  his  hcir*aMaw, 
after  diligent  search,  not  being  found,  it  has 
been  proposed  to  wait  until  the  aet  comes  into 
operation,  and  the  creditor,  in  lieu  of  the  heir, 
AislW  be  made  a  party  to  the  conveyance,  for 
the  purpose  of  passing  the  legal  estate. 

>ow,  sir,  I  shaU  feel  obliged  if  any  of  yonr 
correspondents  wiU,  through  the  medium  of 
your  Joumal,  favour  me  with  their  opinion,  as 
to  whether  the  act  will  assist  in  the  above  case, 
seeinj^  that  by  the  ^th  section  it  is  expressly 
declared,  that  its  operation  shall  not  extend  to 
*'  any  estate,  right,  or  interest,  created  before 
the  1st  of  January,  1845,"  bearing  in  mind 
that  by  the  operation.of  the  contract  an  estate 
in  eouity  is  of  coarse  raised  in  favour  of  the 
ptu-cbaser. 

I  would  merely  throw  out  a  hi»t  for  consi- 
deration, whether  the  restraining  clause  is  only 
intended  to  opetate  as  a  declaration,  rendering 
invalid  any  eonvayanee  by  the  emfcutors  or  ad- 
nmiMiratSTM  in  the  place  of  the  heir,  prmom  to 
the  act  coming  mto  opetoHonj  and  not  to  apply 
to  any  estate  or  interest  created  prior  to  and 
independent  of  the  act,  (such  as  the  estate 
raised  under  the  contract,)  although  the  subse- 
quent assistance  of  the  act  may  be  requisite  to 
complete  the  title.  A  Subscribes. 

Plymouth^  Nov. 

CLASSICAL  AND  L1KGAL  STUDIES. 

To  ike  EdUor  of  tke  Legal  Observer. 

Sift, — I  stated  in  my  letter  which  appeared  in 
your  jonmal  of  the  81st  of  August,  that  I  had 
Rotlung  then  to  remark  on  the  subject  of  the 
neeessUjf  of  a  classical  exammoHon,  and  my  ob- 
servations were  confined  solebr  to  the  question 
of  the  vtility  of  tke  stwlp  of  the  ancient  Ian-' 
guages. 

If,  however,  I  may  obtain  your  permission  so 
far  to  trespass  on  jour  columns,  I  shall  be 
proud  on  another  occasion  to  bring  forward 
those  convincing  arguments,  now  so  frequently 
under  dsscussion,  in  favour  of  the  establish- 
ment of  a  classical  examination.  But,  as  in  my 
former  letter,  eo  I  at  present  confine  my  ob- 
sairations  to  the  question  of  the  utilHg  qfclas- 
swai  readtng. 

It  is  admitted  Ihattfuch  a  preparatorv  course 
of  study  would  cause  us  to  oe  regarded  as  men 
of  polite  attainments ;  but  it  is  argued  that  the 
knowledge  ther^y  acquired  could  ''  never  be 
of  any  earthly  swrvice  to  our  clients." 

in  addition  to  the  abstract  assistance  afforded 
by  a  pow^  of  being  able  properly  to  translate 
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and  undeittand,  in  tiieir  primitive  sense,  those 
old  maxims  and  first  fninciples  upon  which  aH 
judicial  decisions  are  basea,  and  thus  rightly 
to  read  and  interpret  the  acts  of  parliament 
which  so  constantlv  vary  the  routine  of  prac* 
tice,  and  upon  whicn  the  solicitor  is  often  sud- 
denly called  to  act;  and  in  addition  to  the 
Ikcility  gained  in  detecting,  by  sound  logical 
argument  based  upon  such  knowledge,  the 
wily  subtleties  of  specious  opponents,  and  thus 
separating  truth  from  fallacy  ; — in  addition  to 
these  and  other  advantages  consequent  upon 
an  acquaintance  with  classical  reading,  ooes 
not  aU  study,  all  exercise  of  our  faculties,  in 
proportion  to  its  difficulty,  increase  our  powers 
of  pMception,  and  enlarge  the  mind,  by  accus- 
toming it  to  follow  deep  reasonings  ?  And  is 
the  studv  of  the  andent  languages  to  be  ex- 
cluded from  such  general  reading?  Is  there 
no  difficulty  there  to  surmount  ?  Is  there  no 
assistance  given  in  the  explanation  of  terms 
used  in  all  modern  sciences  ?  And  is  a  client, 
I  would  ask,  to  be  afraid  of  a  man  because  he 
is  well  informed,  and  because  his  mind,  by 
education,  has  raised  him  above  ordinary  me- 
chanical practitioners }  Does  an  acquaintance 
with  one  species  of  knowledge  diminish  our 
power  of  understanding  another  ?  or  is  a  liberal 
education  at  war  with  honour  and  high  prin- 
ciple ? 

The  8<^cilor,  the  barrister,  and  the  member 
of  parliament,  are,  or  are  supposed  to  be,  all 
lawyers,  and  to  all  and  each  of  them  the  study 
of  classicid  literature  is  pre-eminently  usefui. 
Surely  H  wiU  not  be  argued  that  a  knowledge 
of  Roman  or  Grecian  laws,  and  the  operation 
of  suehj  will  weaken  our  powers  of  legislating. 
Can  '*  the  pubtie"  expeet  wise  laws  from  a  man 
who  has  not  read  deeplv  all  systems  of  juris- 
pnulence  ?  Miserable,  abartive»  and  ineffectual, 
nqust  be  the  puny  attempt  of  that  man  at 
framing  laws,  who  has  in  his  youth  confined 
his  attention  to  the  perusal  of  mere  practical 
works,  and  neglected  a  study  of  elementaiy 
principles  and  the  spirit  of  universal  legislation^ 
past  and  present. 

A.  H. 


Sir,— As  it  is  evident  from  the  letters  in 
your  periodical  that  a  great  variety  of  opinion 
exists  among  attorneys,  as  to  the  education 
most  necessary  and  useful  for  them  prior  to 
their  clerkships,  and  to  maintain- their  position 
in  society ;  perhaps  you  will  allow  me  to  state 
my  views : — ^The  difference  among  the  writers 
appearing  chiefly  to  depend  upon  the  question 
of  classical  an#  non-classical  educq^on.'  My 
opinion  is  rather  in  favour  of  the  latter,  if  I  am 
compelled  to  make  a  choice  in  the  argumei*, 
but  if  the  former  can  be  in  fhe  later  years  of 
education  added  to  the  latter,  it  doubtl^8sly 
tends  to  refine  the  mind,  and  in  critical  literary 
perception  invigorate  the  intellectual  powers. 

Although  I  admit  a  knowledge  of  the  classics 
implies  in  early  life  a  liberal  educatk>n,  and  that 
the  student  has  not  been  compelled  to  exert 
Us  labour  for  his  mere  physicfd  support,  and 
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that,  therefore,  you  hare  a  presumptive  proof  I 
of  Ills  competency  to  engage  in  a  liberal  profes- 
sion, and  tnat  the  mere  gain  of  wealth  will  not ' 
alone  be  his  guide,  but  higher  and  better! 
motives  will  be  concurrent,  and  although  a, 
classical  education  may  be  useful  as  one  kind 
of  means  to  sharpen  and  invigorate  the  in-  \ 
tellect,  and  when  all  knowledge  was  con- 
centrated in  the  ancient  languages,  and  the 
great  body  of  our  le^  authorities  and  docu- 
ments written  in  Latin,  it  was  essentially  ne- 
cessary that  attorneys  should  be  proficient 
therein,  yet,  now  I  consider  this  criterion 
alone  is  gone  by,  as  the  modem  authorities  in 
all  brancnes  ot  knowledge  are  in  modem  or 
existinp^  languages,  and  especially  as  regards 
all  legal  documents  in  England  of  modem  date, 
and  therefore,  this  intimate  knowledge  of  Latin 
is  not  so  essential,  and  another  criterion  must 
be  abolished ;  and  therefore,  if  a  student  enter- 
ing the  profession  is  found  to  have  a  knowledge 
of  mathematics,  modem  languages,  history, 
geographv,  and  a  slight  acquaintance  with 
natural  philosophy,  he  may  fairly  and  justl]^  be 
considered  entitled  to  enter  a  liberal  profession, 
although  he  is  unacquainted  with  classical 
knowledge ;  for  this  non-classical  education  wiU 
not  only  have  exercised  and  sharpened  his 
mental  powers,  but  it  will  at  the  same  time 
have  afforded  knowledge  applicable  to  the  every 
day  occurrences  of  existing  Ufe,  and  thus  at  one 
and  the  same  time  have  made  the  cultivated 
and  useful  professional  man,  and  adapted  his 
moral  feelinffs  to  things  as  they  reafiy  exist, 
and  not  let  them  rest  on  past  occurrences  o«ily; 
the  weaknesses  and  vices  of  which  are  shrouded 
b^  time,  and  their  advantages  seen  through  the 
dim  liaht  of  the  same  period,  have  a  fialse  glory 
around  them. 

As  I  submit,  the  practical  business  of  an 
attorney  is  to  have  a  correct  knowledge  of 
things  as  thevare,  and  to  be  able  to  take  the 
initiative  on  the  spur  of  the  moment  in  all  kinds 
of  business  and  with  all  classes  of  men,  gentle 
or  mde,  rather  than  the  deep  leaming  and 
knowledge  which  is  more  particularly  appropri- 
ate to  those  who  tread  the  hiaher  walks  of  the 
profession  and  devote  their  labours  to  one  par- 
ticular department,  requiring  time  and  aeep 
consideration  in  each  particular  case. 

A  Lawyxr. 


that  the  work  was  well  done,  and  that  persons 
employed  on  it  should  receive  such  a  tSur  re- 
munerationfor  their  labour  as  wouldrepav  them 
for  care  and  attention.  His  Lordship  rarther 
observed  that  the  question  was  not  one  of 
profit  to  the  officers..  They  derived  nothing 
from  the  saving  of  expenses.  It  was  a  ques- 
tion between  the  persons  employed  and  the 
public,  for  the  money  went  into  the  suitors* 
fund,  and  the  officers  were  paid  not  by  fees, 
but  bv  salaries.  The  cost  of  office  copies  bad 
alreaoy  been  reduced,  and  his  Lordship  had  it 
in  contemplation  to  reduce  the  amount  very 
speedily  still  further. 

We  have  several  times  called  attention  to 
this  subject,  and  believe  that  in  some  of  the 
offices  where  the  clerk  is  allowed  three  half 
pence  per  folio  for  copy  money,  a  considerable 
annual  profit  is  made.  It  has  been  objected 
also  that  where  clerks  have  a  direct  interest  in 
the  office  copies,  the  number  of  foUos  is  not 
always  accurately  counted. 


OFFICIAL  COPIES  IN  CHANCERY. 

It  appears  that  in  the  course  of  the  hearing 
of  a  cause  on  Tuesday  last,  of  "  Parsons  v. 
Bignold"  an  office  copy  was  handed  up  to  the 
Lord  Chancellor,  which  had  several  important 
errors,  and  was  written  in  a  very  slovenly 
manner.  His  Lordship  having  made  inquiries, 
it  turned  out  that  some  of  the  officers  employ 
persons  in  the  work  of  copying,  who  are  wd 
at  the  rate  of  three  fartnmgs  a  folio,  ilis 
Lordship  expressed  much  ind^nation  on  hear- 
ing of  this  practice,  declared  it  to  be  scanda- 
lous, and  expressed  his  determination  to  see 
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[Reported  hy  W.  FiKHSLtT,  Bsq.,  Barrister  at  Law.] 

LUNACY. —  PKTITION  TO  SUPBESBDK. LU- 
NATIC ABROAD.*— COMMITTBK  OF  TRB 
PERSON. — RBSIDBNCB   OP  THB    LUNATIC 

[Concluded  from  p.  29,  ante.'] 
Mr.  Sombre,  a  short  time  before  it  became 
necessary  to  confine  him,  was  in  the  habit  of 
watching  his  wife  in  going  to  and  returning 
from  church.  On  one  of  these  occasions,  he 
called  on  Dr.  Elliotson,  told  him  that  he  wished 
him  to  procure  him  more  of  the  society  of  his 
wife,  and  threatened  to  insult  him,  with  a  view 
to  satisfaction  by  a  duel.  The  doctor  did,  as 
any  honourable  professional  gentleman  would 
do  under  similar  circumstances ;  he  wrote  to  a 
friend  of  the  family,  stating  what  had  occurred, 
and  urging  the  necessity  of  placing  Mr.  Som* 
bre  under  restraint,  lliat  ffenUeman  went  to 
Dr.  Munro,  and  procured  the  necessary  certi- 
ficate for  that  purpose.  Mrs.  Sombre  was 
pressed  to  sign  it,  but  she  refused :  Mr.  Som- 
bre, she  said,  had  passed  a  quieter  night,  and 
she  would  not  be  tlie  means  of  placing  him 
under  restraint.  So  it  went  on  tor  nearly  a ' 
month.  At  great  personal  hazard,  she  per- 
sisted in  refusing  to  sign  the  certificate,  under 
the  hope  of  some  amelioration  of  the  com- 
plaint ;  and  when  she  did  sign  it,  it  was  only 
m  conseouence  of  the  most  urgent  remon- 
strance ot  her  friends.  So  in  the  same  manner 
when  he  was  confined,  she  refused  to  sanction 
the  execution  of  the  commission,  until  Mr. 
Soloreli,  his  brother-in-law,  insisted  on  it  as 
absolutely  necessary  for  the  protection  of  the 
property.  So  far  from  being  eager  and  anxious 
for  a  commission,  she  abstained  from  seekin^t 
it,  at  the  hazard  of  her  life:  she  said,  in  her 
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affidavit,  she  was  fearfixl  latterly  of  going  to  his 
draseiDg  room,  and  therefore  used  to  desire 
his  valet  to  keep  close  to  the  door ;  but  on  one 
of  these  occasions  she  was  alarmed  bjr  Mr. 
Sombre  locking  the  door,  and  then  looking  at 
her  with  a  grin,  and  then  at  a  drawer  which 
contained  his  pistols ;  and  he  continued  look- 
ing this  way  for  some  minutes,  when  she 
opened  the  door  suddenly  and  ^ot  out  of  the 
room :  and  she  firmly  bdiered  it  would  have 
been  impossible  for  her  to  remain  so  long  with 
him  if  me  had  shown  fear,  which  it  was  her 
study  to  avMd  doing,  in  order  to  put  off  re- 
straint to  the  last  moment  She  suffered  all 
this  hazard  of  her  life  from  motives  of  the 
most  praiseworthy  character.  What  ground 
was  there  for  attributing  to  her  conduct  any 
other  motives  ?    None  whatsoever. 

His  lordship  said  he  had  now  stated  the 
histonr  of  Mr.  Sombre,  and  the  progress  of  his 
disorder  up  to  the  period  of  the  confinement, 
showing  that  it  went  on  increasing  in  intensity 
until  restraint  became  absolutely  necessary. 
In  support  of  such  a  proceeding,  medical  gen- 
tlemen had  been  examined,  men  of  the  highest 
eminence,  and  their  opinions  fully  proved  its 
necessity.  Sir  James  Clark,  in  his  afiidavit, 
said,  that  during  a  long  conversation  Mr. 
Sombre  stated  his  conviction  that  Mrs.  Sombre 
was  unfaithful  to  him ;  and  when  asked  what 
proofs  he  had  of  it,  he  said  she  had  acknow- 
ledged it  to  him.  On  another  occasion,  when 
spiking  G^  the  conduct  of  his  wife,  he  added, 
that  the  footman  had  admitted  it,  and  that  he 
had  done  so  by  standing  on  the  stairs,  a  step 
lower  down  than  Mr.  Sombre.  Mr.  Sombre 
also  told  him  that  he  was  visited  by  two  spirits, 
a  good  and  an  evil  spirit,  and  that  one  of  these 
-desired  him  to  throw  Mrs.  Sombre's  ring  into 
the  fire.  He  said  she  had  insulted  him,  and 
he  talked  of  a  challenge  which  he  wished  his 
wife  to  send  to  some  one;  and  being  asked 
how  his  wife  insulted  him,  he  said  it  was  by 
her  method  of  coming  into  the  room.  He  (Sir 
J.  Oaik)  was  satisfied,  from  the  improbabilitv 
of  some  of  the  stories  of  Mr.  Sombre  with 
respect  to  his  wife,  and  from  the  absurdity  of 
others,  that  he  must  be  thsane.  So  said  Dr. 
Conoliy ;  so  said  Dr.  Munro :  they  ^ve  opi- 
nions, and  gave  the  grounds  on  which  these 
opinions  were  formed,  and  they  came  to  the 
<x>nclusion  that  Mr,  Sombre  was  not  of  sound 
mind. 

His  lordship  said  that  he  had  considered 
the  case  with  reference  to  the  character,  the 
country,  the  habits,  the  manners,  the  feelings, 
and  the  education  of  Mr.  Sombre,  and  he  coidd 
not  explain  his  conduct  in  any  manner  that 
would  raise  any  doubt  that  he  was  labouring 
under  insanity;  in  the  language  of  Dr.  Drever, 
he  woidd  say,  that  these  ddusions  under  which 
he  was  sufifering*  were  no  more  Asiatic  than 
European. 

Some  observations  had  been  made,  in  the 
azgument,  on  the  subject  of  money.  Mr. 
SoloreUi  w&s  supposed  to  have  asserted  that  an 
Mttempt  was  made  to  bribe  him.    That  was  an 


error  on  the  part  of  Mr.  Solorelli.  Everybody 
knew,  when  a  commission  was  sued  ou^  that 
a  scheme  became  necessary  for  the  manage* 
ment  of  the  property,  and  for  the  sui>port  of  we 
lunatic.  He  had  read  the  afiidavit  on  that 
part  of  the  case,  and  he  believed  that  nothing 
nad  been  done  that  was  not  strictlv  regular. 
Mr.  Solorelfi  drew  wrong  inferences  nrom  what 
had  passed,  and  his  lordship  was  bound  to  say 
that  he  was  satisfied. 

His  lordship  now  came  to  the  commission. 
There  had  been  a  complaint  that  it  was  not 
properly  worked.  There  was  a  full  attendance 
of  special  jurymen.  The  commissioner  was  a 
man  of  great  caution,  and  the  case  was  opened 
by  Mr.  Calvert,  in  a  speech  remarkable  for  its 
temper,  containing  a  plmn  statement  of  facts, 
without  exaggeration.  The  juiy  questioned 
Mr.  Sombre  repeatedly,  and  before  the  evidence 
closed  they  said  they  were  satisfied,  and  re- 
turned a  verdict  of  unsound  mind.  But  it  was 
said  Mr.  Sombre  did  not  know  the  object  of 
the  commission.  Why,  Sir  James  Clark  ex- 
plained it  to  him,  Mr.  Frere  explained  it  to 
him ;  and  if  Mr.  Sombre  did  not  understand 
them,  that  of  itself  must  have  conveyed  an  ini- 
pression  that  a  mind  so  obtuse  must  have  been 
unsotmd.  But  it  was  said  he  had  no  counsel. 
Why,  he  was  pressed  to  employ  counsel ;  and 
if  Mr.  Frere,  after  the  positive  rejection  of  any 
assistance,  had  employed  counsel  for  his  client, 
his  lordship  did  not  know  but  that  might  have 
been  the  ground  of  a  charge  of  collusion. 

Much  had  been  said  of  the  box  of  papers. 
It  was  charged  that  it  had  been  taken  from  Mr. 
Sombre  by  a  trick.  But  how  could  it  be 
ortierwise  ?  They  were  obliged  to  resort  to 
means  which  would  avoid  irritation;  and  it 
ought  to  be  recollected,  that  they  believed  them- 
selves to  be  dealing  ^vith  an  insane  man,  who 
might  take  an  opportunity  of  destroying  papers 
of  importance  to  the  interest  of  his  property. 
There  was,  in  his  lordship's  opiluon,  no  impu- 
tation on  any  one  with  respect  to  that  transac- 
tion. It  was  said,  howe\'er,  that  Mr.  Sombre 
ought  to  have  had  the  use  of  the  papers  in  the 
box.  His  lordship  had  read  these  papers,  and 
he  believed  that  if  every  paper  in  the  box  had 
been  produced,  the  ju^  would  have  come  to 
no  otner  conclusion.  It  had  been  hinted  that 
there  was  a  conspiracy  against  Mr.  Sombre. 
His  lordship  saw  no  trace  of  such  a  thing  in 
any  of  the  proceedings.  ITie  evidence  of  the 
many  respecUble  and  honourable  persons  pro- 
duced at  the  inquisition,  totally  negatived  any 
such  assumption. 

ITie  only  remaining  point  was,  whether  there 
had  been  such  an  alteration  in  the  mind  of  Mr. 
Sombre  as  to  justify  the  court  in  superseding 
the  commission.  With  respect  to  that  question 
he  must  premise,  that  where  a  person  had  been 
ever  pronounced  lunatic,  it  was  the  principle  of 
the  court  that  the  clearest  case  of  restored  in- 
tellect must  be  made  out  to  justify  the  court  in 
interfering  to  set  aside  the  proceedings.  That 
was  the  in^wable  principle,  and  if  any  of  the 
delusions  remained,  the  court  always  refused  to 
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interfere.  A  gentleman  mij^ht  come  and  ask  to ,  language  unabated  in  violence  \  His  lordiAaip 
have  tbe  commission  superseded  :  it  would  be  { now  came  to  the  period  of  his  arrival  in  this 
the  duty  of  the  court  to  see  him,  to  converse  ^  couritry.  It  was  tne  duty  of  the  court  to  ex- 
with  him :  his  lordship  would  ask  him  for  the  !  amine  him ;  iiis  lordship  told  him  that  two 
history  of  the  disease,  he  would  point  out  to  <  gentlemen  would  see  him,  and  that  he  shoald 
him  his  delusions,  he  would  ask  him  to  explain  \  also  be  present.  But  before  he  alluded  to  the 
by  what  means  he  got  rid  of  them,  whether  result  of  that  intemew,  he  ^shed  to  remark 
they  left  him  at  once  or  by  slow  degrees ;  he  that  Sir  James  Clark,  Dr.  Conolly,  and  Dr. 
would  ask  him  if  he  was  fully  sensible  that  he  Munro,  had  all  seen  Mr.  Sombre  since  his  re- 
had  been  labouring  under  delusions,  and  that ,  turn,  and  they  all  concurred  in  opinion  that  he 
he  was  equally  sensible  they  had  left  him-  That  .was  still  labouring  under  the  same  deloaion. 
was  the  course  by  which  the  court  would  in-  \  Other  gentlemen,  I)r.  Paris,  Mr.  Lawrence,  Dr. 
form  its  conscience.    But  it  would  not  do  for  |  Copeland,  Mr.  King,  all  gentlemen  of  great 


three  or  four  persons  to  say  we  are  sensible 
this  gentleman  is  no  longer  insane.  The  court 
must  be  satisfied  from  the  mouth  of  the  person 
himself  that  he  was  sensible  that  his  delusions 
had  left  him. 

^  Bearing  this  principle  in  mind,  his  lordship 
dnected  attention  to  what  took  place  in  Paris, 
after  Mr.  Sombre  made  his  escape  from  Liver-^ 
pool;  and  his  lordship  proceeded  to  examine 
with  laborious  and  searching  dissection  the 
language  of  the  eminent  persons  who  had  pro- 
nounced Mr.  Sombre  to  be  sane,  and  his  lord- 
ship came  to  the  conclusion  from  that  examina- 
tion, that  if  these  gentlemen  had  possessed  a 
knowledge  of  the  facts  the^  woum  have  ad- 
dressed very  different  inquines  to  Mr.  Sombre, 
and  arrived  at  very  different  conclusions.  Mr. 
Sombre  hoA  displayed  great  skill  in  avoiding 
questions,  but  when  the  French  physicians  said 
he  gave  a  satisfactory  explanation  of  his  chal- 
lenges, what  would  have  been  the  result  if  they 
iiaa  known  of  the  challen£;e  to  General  Ventura, 
and  questioned  him  on  that  or  of  the  challenge 
to  Sir  F.  Burdett,  or  Mr.  Montgomery,  or  Sir 
Hume  Campbell?  Then  aflain,  when  they 
stated  that  he  entertained  no  hostile  feelings  to 
his  wife,  would  not  an  acquaintance  with  the 
facts  have  elicited  something  more?  What 
would  have  been  the  explanation  of  the  con- 
ditions on  which  he  said  he  would  take  bade 
his  wife — conditions  which  in  his  lordship's 
presence,  Mr.  Sombre  had  very  recently  ad- 
mitted to  have  been  those  on  wmch  he  might 
mt  one  time  have  received  her,  al^ough  nothmg 
now  would  induce  him  to  receive  her  on  any 
terms.    (His  lordship  havinjp  read  those  con- 


eminence  in  the  nroifession,  had  certainly  ex- 
pressed a  somewhat  different  opinion,  but  it 
was  impossible  to  take  up  these  affidavits  and 
not  observe  that  they  came  to  the  same  con- 
clusion with  great  doubt  and  hesitation.  But 
supposing  it  were  otherwise,  their  evidence  was 
not  to  be  put  in  competition  with  that  of  others 
who  spoke  with  clearness  and  precision  of  cer- 
tain distinct  facta  so  marked  in  their  charactor, 
as  to  present  a  decided  case  of  conUnued  in- 
sanity. His  lordship  had  already  said  he  could 
not  supersede  the  commission  unless  the  re- 
covery was  clear  and  decided,  and  in  itself  £ree 
from  all  doubt ;  he  must  be  satisfied  of  the  fact, 
and  not  proceed  on  a  mere  batonce  of  conffict- 
ing  testimonv.  The  case,  therefore,  did  not 
rest  here.  lie  had  seen  Mr.  Sombre,  assisted 
by  Dr.  Southey  and  Dr.  Bright,  Dr.  M«mo 
also  being  present,  and  he  hi^  received  a  re* 
port  which  embodied  much,  although  not  the 
whole  of  what  passed  at  the  interview.  It  was 
faithful  as  far  as  it  went,  although  not  goixi^ 
perhaps  to  the  full  extent.  That  .report  was  in 
these  words : — 

**  My  lord,— ^During  our  interview  this  naorn- 
ing  with  Mr.  Sombre,  we  were  unable  to  dis- 
cover any  material  abatement  of  the  extraor£-. 
nary  delusions,  which  have  long  had  possession 
of  his  mind  :  he  still  persists  in  the  unshakeo 
beUef  of  his  wife's  infidelity,  as  well  before  her 
marriage  as  since."  (The  report  went  on  to 
state  the  grounds  of  that  belief,  and  added) — 
''  llie  delusions  to  which  we  have  already  ad- 
verted, appear  to  us  to  be  so  strong  rivected 
in  the  mind  of  Mr.  Sombre,  that  we  cannot  re- 
gard him  otherwise  than  as  a  person  of  unsound 


ditions,  which  were  not  intelligible,  proceeded).  >  mind,  whose  case  still  reouires  the  protection 
This  paper  was  given  to  Sir  J.  Clarke  by  the  of  the  court.''  This  was  tne  report  of  the  gen- 
lunatic,  and  not,  as  he  alleged,  taken  from  the ;  tlemen  in  whose  opinion  the  court  had  confi- 
table  where  it  had  been  lying.    Mr.  Sombre  j  dence. 

had  great  skill  and  talent  in  concealing  his  de-  .  His  lordship  at  this  point  thought -he  miffht 
lusions,  and  so  far  therefore  from  being  satis-  '  as  well  advert  to  a  letter  in  which  Mrs.  Sombre 
fied  by  the  examination  in  Paris,  his  lordship, '  offered  to  travel  with  her  husband.  That 
from  the  manner  in  which  it  was  conducted '  letter  had  been  produced  as  a  proof  of  incon- 
and  the  sort  of  information  the  examiners  pos-  !  sistency  and  insincerity,  as  if  Mrs.  Sombre  did 
sessed,  came  to  a  conclusion  the  verv  opposite  I  not  herself  believe  Iter  husband's  insanit}*. 
to  theirs.  Other  gentlemen  had  oeen  wit-  !  His  lordship  did  not  think  it  deserved  that  im- 
nesses  to  the  proper  conduct  of  Mr.  Sombre  in  nutation.  Mrs.  Sombre  had  heard  of  Mr. 
Paris,  but  it  was  to  be  recolleoted  that  he  was  |  Sombre's  being  much  more  composed  in  Paris, 
removed  from  the  object  of  his  delusion,  and  in  i  What  then  could  be  more  natural  than  that  an 
a  state  of  comparative  calmness  from  the  ab-'affectionatewife  should  seek  again  her  husband's 
Sence  of  excitement.    But  had  they  not  the  society,  under  the  hope  that  her  presence  might 


evidence  of  Mr.  Quintin  Dick  and  Mr.  Okav^ 
that  when  spoken  to  on  the  subject  of  his  wue 


prove  beneficial  to  him  ? 
Having  now  disposed  of  all  the  questions 


his  delusions  were  as  strong  as  ever,  and  his  \  which  presented  tnemselves  to  his  mind,  he 
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came  to  the  consideratioD  of  the  course  which 
he  ought  to  adop^  v^h  respect  to  the  limalic. 
In  the  eyidence  of  Mr.  LawreDce^  a  gentleman 
whose  opiaSon  was  worthy  of  every  respect,  he 
ioand  it  stated  thiK  such  was  the  conrntion  of 
Mr.  Sombre's  mind,  be  imghc,  if  confined,  be 
come  hopelessly  insane,  and  even  mad.  It 
was  impossible  for  the  court  to  avoid  noticing 
a  suggestion  of  that  kiady  and  as  his  lordship 
bad  OMnetothe  ciMiclusion  that  the  commis- 
sion could  not  be  superseded,  h^ore  he  made 
any  final  order  he  wished  to  suggest  to  Mr. 
Sombre'e  counsel  that,  if  he  was  willing  to  go 
Id  Paris  or  the  continent,  in  company  m^  any 
gatiem^i  in  whom  die  cosrt  had  confidence^ 
no  material  impediment  would  arise  to  his 
mog  so,  and  no  objection  would  be  made. 
H«  threw  this  out  for  consideration.  On  or- 
dmary  occasions  Uie  wife,  where  no  reason- 
able oi^iOBilion  conid  be  made,  was  always 
named  committee  of  the  person,  but  as  there 
were  exceptions  to  all  these  rules,  his  lordship 
thoa^t  t&s  one  of  tihem^  and  that  some  other 
jierson  oogfat  to  be  associated  with  her,  whose 
mterfereace  would  be  likely  to  produce  less 
csciteineBt  on  the  nund  of  Mr.  S<nnbre.  He 
dumld  make  no  order  for  a  day  or  two,  in  order 
ttat  these  matters  might  be  considered. 

After  some  conversaHon  between  Ins  lordslnp, 
Br  T.  Wilde  and  Mr.  KcHy,  his  lordship  fi- 
iMted  Mr.  Sombre  to  be  left  in  the  enjoyment 
of  the  same  liberty  he  then  had,  and  m  albw- 
ance  of  lOOl.  a  week  to  be  conthraed.* 

&  Oi  matter  of  Dyee  Smbre.  May,  Jtme, 
inly  and  August,  1844.^ 

ISolls  Ceart. 

[Kipcfrted  hy  B.  Yavsxttaky  Nxaie,  Bsq.^  JBarrisfer 

at  Law.'] 

-AMENDING   BILL— 13th   Si    19th 
ORD8RS   OF  1831, 


3rd  of  November,  ISiS.  The  last  seal  after 
Michaelmas  term  was  on  the  18tb  of  Decem- 
ber; 80  that  forty-seven  days  of  the  two 
months  given  by  the  4th  order  for  the  delivery 
of  exceptions,  had  elapsed  before  the  vacation. 
Therefore,  omitting  the  time  between  that  seal 
and  the  beginning  of  Hilary  term,  according  to 
the  19th  order  of  1831,  the  answer  was  deemed 
sufficient  on  the  19th  of  January :  when  the 
six  weeks  given  by  the  13th  order  for  obtaining 
an  order  to  amend,  began  to  run.  In  ffenersd 
this  neriod  would  not  have  expired  till  the  2nd 
of  March;  but,  the  present  year  being  leap 
year,  it  came  to  an  end  on  the  Ist.  On  the 
2nd  the  plaintiff  obtained  a  common  order  to 
amend.  In  explanation  of  the  delay  in  obtain- 
ing it,  it  was  alleged,  that  the  application  had 
been  put  off  to  the  last  moment  in  consequence 
of  negotiations  pendmg  for  the  termination  of 
the  suit.  After  the  order  had  been  obtained 
the  period  for  making  the  atiiendment  had 
been  more  than  once  enlarged  by  consent,  so 
that  the  amendment  was  not  made  until  the 
26th  of  Au^st  last ;  but  the  defendants  had 
guarded  agamst  the  loss  of  their  right  to  set 
aside  the  order,  for  the  irregularity  in  the  time 
of  obtaining  it,  by  an  express  stipulation  on 
each  of  these  occasions,  that  their  assent  should 
not  be  considered  as  a  waiver  of  this  right. 
And  accordingly  they  now  moved  that  the 
order  might  be  discharged. 

Mr,  Horner  and  Mr,  Anderson  for  the  mo- 
tion, relied  upon  the  computation  of  time  as 
above ;  and  contended  also  that  the  time  when 
the  answer  was  to  be  deemed  sufficient  must. 
In  the  present  case,  be  held  to  have  expired  on 
the  29th  of  December,  and  that  the  effect  of 
the  19th  order  was  onlv  to  enlarge  the  time  for 
takitiflf  exceptions  to  the  answer,  if  the  plain- 
tiff chose  so  to  do ;  and  not  to  postpone  the 
time  when  the  answer  was  to  be  deemed  suffi- 

//.  co^mo,  or^io  a^i.  o^aine^  ^  T^^^  Se ^S^aTSS^t'o 

avail  himself  of  the  right  to  except.  As  ana<- 
logons  instances  Mr,  Anderson  cited  Marriott 
V.  Tarpley,  8  Sim.  18 ;  Barnes  v.  Tweddle,  10 
Sim.  482;  and  Gokbwortky  v.  Crosslake,  2 
Hare,  639. 

Mr,  Bates  contri  urged,  that  by  the  general 
rule  of  the  court,  in  computing  any  period  of 
time,  one  day  was  to  be  reckoned  exclusive  and 
the  other  inclusive ;  and  that  by  applying  this 
principle  to  the  reckoning  of  thie  vacation,  the 
period  fov  obtaming  the  ord^  #ould  be  ex- 
leaded  to  the  2ttd  of  March.  He  n^d  also 
jBljptm  the  subss^eat  lapstf  of  tame. 

Lord  lAmgdate  said,  that  he  ths>^ht  the 
plaintiffs  were  entitled  to  discharge  the  order  v 
90  doubt  the  motion  was  one  of  vei^  strict 
practice ;  and  he  thcnu^ht  it  probable  that  the 
error  in  the  time  of  obtaining  the  order,  arose 
out  of  a  mere  oversight,  forgetting  that  in  the 
present  year  February  had  twenfy-nine  days, 
but  the  order  was  a  met^  common  ordef  to 
amend,  and  if  not  obtained  x^lun  the  appointed 
time  ther  plaintiff  had  a  ridit  to  have,  it  set 
aside.  And  he  otmsideTed  thaft  the  time  li- 
nllt^  by  the  I3th  order  was  et^te^  when  this 
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the  time  limited  by  the  IZtk  order  o/l831, 

the  etmft  will  not  restrain  the  right  0/  the 

defendant  to  set  it  aside,  because  the  error 

i^pears  to  have  msenfrom  an  accidental 

misemlcnlaHon,    In  calculating,  the   time 

Mmed  by  the  \9th  order  of  1831,  the  rule 

that  one  day  $stobe  reckoned  inclusive  and 

the  other  eskdusiae  in  camfutations  of  time, 

is  wot  applicable. 

The  time  aUawed  bu  the  19M  order  (if  1831 

is  to  be  rechmei  in  computing  the  period 

at  which  an  mmmer  is  to  be  deemed  sifjficient, 

thaagh  no  eaeeptiom  haae  been  taken  to  it. 

Than  was  a  nrntion  t^  disdisfigs  an  ordet  for 

taaeaiidkuE  a  bilt  on  ihe  gfound  of  the  time, 

withn  Which,  by  the  I3ih order  of  I8dl,ril  was 

wquiped  to  be  obtained,  Imving  expired  before 

H  was  procured..    It  appeared  thai  the  answer 

waa  pnt  in,  and  the  tinm'beBfsn  tonm,  em  the 

*  In  a  few  days  aher  this  jadgment,  and 
betee  any  order  wai^  made,  Mr.  Somlwe  again 
esctoadt(»'FT8iic^/aiid  remains  there. 

^  At  p.  a5^  iMia,  the  last  #ord  of  the  1st 
PUteiiian  in  ihitf  c«se  should  be  *'  la^psdsitioft*' 
tead  of  function.'' 
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order  was  procured.  The  principle  which  had 
been  relied  upon  to  show  that  the  time  was 
not  expired  was  not  applicable.  Certunlyif 
vou  have  a  certain  number  of  days  given  you 
between  one  event  and  another,  you  recKon 
the  one  event  inclusivdy  and  the  other  ex- 
clusively in  computing  this  time;  but  here 
the  event  had  happened  long  bef<H«.  The 
argument  of  acquiescence  was  met  by  the 
express  stipulations  on  the  part  of  the  defend- 
ants that  tneir  subsequent  conduct  should  not 
waive  their  right  to  avail  themselves  of  the 
irregularity  in  obtaining  the  order ;  and  there- 
fore had  no  place  in  the  present  instance.  On 
the  other  hand*  he  could  not  agree  that  the 
period  allowed  by  the  19th  order  was  to  be 
excluded  from  the  computation  in  this  case. 
How  could  an  answer  be  ^'  deemed  sufficient " 
while  the  right  to  except  to  it  remained  ? 

Harrod  v.  Qibeon.    Nov.  7th,  1844. 

Note. — ^There  appears  to  be  an  error  in  the 
marginal  note  to  Marriott  v.  Tarpley,  where  it 
is  stated,  that  **  the  intervals  mentioned  in  the 
19th  order  must  be  reckoned  unless  thev  occur 
in  the  first  two  months  :'*  whereas  the  oecision 
of  the  Vice-Chancellor  of  England  was  directly 
the  reverse,  as  will  appear  b^  inspencting  the 
report.  The  error  is  repeated  m  the  judf^ent 
attributed  to  his  Honour  in  Bamee  v.  Tweddle, 
where  he  is  made  to  say, ''  What  I  decided  in 
Marriott  v.  Tarpley^  and  Attorney  General  v. 
Jones,  (5  Sim.  246,)  wais»  that,  in  computing 
the  time  at  the  expiration  of  which  an  answer 
is  to  be  deemed  sufficient,  the  intervals  men- 
tioned in  the  1 9th  order  are  not  to  be  reckoned ; 
but  that  in  computing  the  two  months  after 
the  answer  is  to  be  deemed  sufficient,  those 
intervals  are  to  be  taken  into  accoimt:  a 
dictum  inconsistent  with  the  reports  of  those 
cases,  and  directiv  contmrv  to  another  dictum 
about  them  to  be  found  in  Clare  v.  Clare, 
5  Jur.  1079>  and  to  the  decision  of  bis  Honour 
in  that  case. 


Virt^tancdlor  of  fingUmH. 

[Reportedby  Samuel  Miller, £f9.,Barmfer 
at  LaviJ] 

PKACTIGS. —  AMENDMBKT    OF     DECREE. — 
CONSTRUCTION  OF  ORDER  45  OF  1828. 

The  court  has  jurisdiction  under  the  Abth 
order  of  1828  to  correct  an  error  in  a  de^ 
cree,  dltkough  it  relate  to  a  matter  ofsub^ 
stance,  and  the  decree  had  been  made 
several  years  before  and  acted  on, , 

This  was  the  petition  of  William  Naish 
Alford,  one  of  the  defendants,  who  claimed  a 
lien  upon  certain  canal  shares,  and  other  pro- 
perty mentioned  in  the  pleadings,  praying  that 
the  decree  made  in  the  cause  on  the  1st  of  De- 
cember 1837  might  be  corrected  by  substitut- 
ing the  word  '*  sales "  for  the  word  "  en- 
(^uiries,'*  on  the  ground  of  the  latter  word  hav- 
ing been  inserted  by  mistake  under  the  follow- 
ing circumstances: — On  the  4th  of  August 
1837»  it  having  been  agreed  that  the  cause 


should  be  heard  as  a  short  cause,  the  lbllowin|^ 
minutes  were  prepared,  by  the  plaintiff's  solici- 
tor^ viz.,  *'  Inquire  whether  the  defendant  W. 
N.  Alford  has  any  and  what  lien,  and  in  what 
manner  and  to  what  account  in  the  canal  shares 
admitted  to  be  in.  his  possession,  or  in  any  of 
the  deeds  and  documents  relating 'to  the  pre- 
mises in  the  pleadhp^  mentioned  and  sales 
above  directed,  without  prejudice  to  such  lien, 
if  any."  These  minutes  having  been  submitted 
to  tiie  counsel  for  the  defenoants,  they  were 
altered  in  the  following  manner : — "  Inquire  a« 
to  the  amount  of  the  Uen  of  the  defendant  W. 
N.  Alford,  and  in  what  manner  for  coats  or 
monies  advanced  bv  him  to  the  said  Anthony 
Adam  Askew,  or  Harriot  Askew,  or  for  the 
maintenance  and  support  of  the  plaintiffs,  or 
for  payment  of  interest  of  any  m  the  mart- 
gages  on  the  sud  estates,  or  any  of  them, 
or  any  of  the  canal  shares,  or  the  deeds,  &c., 
or  any  monies  received  by  him,  and  sales 
above  directed  to  be  without  prejudice  to  such 
lien,  if  any."  On  the  1st  of  December  1837, 
the  cause  was  heard  as  a  short  cause,  and  the 
decree  was  pronounced  according  to  the  pro* 
posed  minutes  as  drawn  and  altered ;  but  in 
drawing  it  up  a  variation  was  made  by  mistake 
from  the  minutes,  the  concluding  part  direct- 
ing that  the  ^'enquiries"  instead  of  the  ''sales" 
before  referred  to,  should  be  without  prejudice 
to  the  plaintiff's  lien. 

From  the  al&da^t  filed  in  support  of  the 
petition,  it  appeared  that  the  petitioner,  hy  a 
I  letter  dated  in  May  1838,  directed  the  attention 
of  his  solicitor  to  the  mistake,  and  that  they 
immediately  saw  the  plaintiff's  solicitors  upon 
the  subject,  who  promised  to  see  the  register 
and  get  the  necessary  alteration  made.  This, 
however,  was  omitted  to  be  done,  and  the  cause 
proceeded  in  the  Master's  office,  and  the  Mas- 
ter  made  his  report  without  any  further  notice 
of  the  error  being  taken ;  nor  was  the  attention 
of  the  parties  in  any  manner  called  to  it  until 
the  cause  came  on  for  farther  directions  in 
June  last. 

Stuart  and  H,  Clarke  for  the  petitioner,  said, 
the  case  was  clearly  one  for  which  it  was  the 
intention  of  the  framers  of  45th  order  to  pro- 
vide a  remedy,  for  it  was  evident  that  aS  parties 
had  agreed  upon  the  decree  in  the  terms  now 
sought  to  be  adopted,  and  it  was  merely  an  ac- 
cidental slip  of  the  register  that  rendered  the 
present  application  necessary. 

Bethell,  Campbell,  and  Batten,  contr&,  in- 
sisted that  the  45th  order  was  confined  to  mere 
clerical  errors,  or  mistakes  so  plain  and  palpa- 
ble upon  the  fooe  of  the  decree,  that  there  could 
not  be  the  least  doubt  as  to  the  intentioti  of 
the  court ;  and  parties  could  not  be  allowed  to 
make  so  important  an  alteration  as  to  change 
one  inquiry  into  another.  Here  the  question 
was  not  one  of  omission  but  of  addition,  and 
the  alteration  was  sought  to  be  made  after  the 
decree  had  been  acted  upon  for  years.  Be-' 
sides  which,  many  sales  had  taken  place  under 
the  decree,  and  it  was  impossible  to  say  how 
thejr  might  be  affected  it  the  prayer  of  this 
petition  were  granted. 
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The  VtcC'CkaueeUor  said,  he  thought  it  a  verv 
dear  case*  He  did  not  agree  with  the  reman: 
that  the  45th  orderwas  intended  to  be  confined 
to  mere  derieal  error8>for  it  ^tpfied  to  two  sets 
of  circnm8tancea»  one  deriau  mistakes,  the 
odier  mistakes  or  omissions  occasioned  by  any 
accidental  slip.  In  this  case  the  minutes  pro* 
poaed  b J  the  phintiflT  showed  there  had  beoi 
an  error,  for  according  to  diose  minutes  the 
words  were,  **  Inquiry  whether  there  was  an; 
lien  on  the  canal  shares  and  on  the  deeds,  ani 
waies  above  directed  to  be  wiUiout  prejudice  to 
such  lien,  if  any."  There  being  then  some- 
ttdng  plain  by  which  the  decree  could  be  put 
right  •  accordmg  to  the  plaintifPs  own  view, 
there  was  no  reason  why  the  mistake  shioold 
not  be  rectified.  It  appeared  also,  that  the 
eiTor  was  seen  and  pointed  out  by  the  petitioner, 
and  his  Honour  had  no  doubt  that  it  was  the 
intention  of  the  plaintiffs  solidtor  to  rectify  it, 
and  that  it  was  only  in  consequence  of  the 
dicQmvtance  having  escaped  them  that  the 
alteration  was  not  made.  Then  it  had  been 
objected  that  in  the  state  of  facts  carried  in  be- 
me  the  Master,  the  decree  had  been  inserted 
in  the  form  in  which  it  was  drawn  up,  and  that 
the  Master  had  also  adopted  the  same  form  in 
his  report  without  any  notice  being  taken  of  it; 
but  considering  the  great  length  of  time  since 
the  cause  Was  heard,  it  was  not  surprising  that 
the  error  had  been  passed  over.  No  order, 
however,  had  yet  been  made  on  further  direc* 
tions,  and  the  language  of  the  45th  order  was, 
that  mistakes  or  omissions  might  be  corrected 
at  anv  time  before  enrolment,  and  his  Honour 
said  ne  was,  therefore,  of  opinion  that  both 
with  reference  to  the  time  dlowed,  and  with 
Ttkrtnee  to  the  substance  of  the  proposed 
correction,  the  case  was  embraced  bvthe  order, 
and  the  prayer  of  the  petition  mtxst  oe  granted. 

His  Honour  at  first  directed  that  the  costs 
of  the  application  should  be  costs  in  the  cause, 
but  on  the  defendant's  counsel  objecting  to  this 
part  of  the  order,  on  the  ground  of  the  correc- 
tion of  the  mistake  being  for  the  petitioner's 
beneft,  he  said  he  should  make  no  order  as  to 
costs. 

Askew  v.  Peddle.    Nov.  4,  1844. 


•aem'f  VckcI  Vradice  Court. 

[Reported  hy  B.  H.  Wooletcb,  Ss<^,  Barrister  at 
£air.] 

ATTORNSY.— ADMISSION.— term's  NOTICE. 

IHe  court  granted  leave  to  an  attorney  to  be 
adbmited  without  afuU  term's  notice,  when 
it  was  sworn  thai  the  appHeant  had  sinee 
the  time  at  whkh  such  notice  could  have 
been  given,  received  an  advantageous  offer 
of  partnership,  which  he  would  be  waaUe  to 
accept  unless  the  appUeation  should  be 
granted^ 

Martin,  on  the  1st  day  of  term  moved  that 
Mr.  Charles  Wyatt  Estcoiut  should  be  at 
Uberty  to  go  before  the  examiners  and  be  ad- 
mitted an  attorney  of  this  court  on  the  last  day 
ol  the  present  term,  in  pursuance  of  the  usuiu 


written  notices  given  on  the  22nd  of  October 
last;  under  the  following  circumstances: — 
The  neg.  Gen.  H.  T.,  6  WV  4,  directs  that  the 
reqtiisite  notices  should  be  delivered  three  days 
at  the  least  before  the  commencement  of  the 
term  next  preceding  that  in  which  the  party 
ap^ying  nroj^es  to  be  admitted.  This  appli- 
cation had  originally  been  made  to  Rolfe,  B.  at 
chambers,  on  the  32nd  of  October  last,  on  the 
affidavit  of  the  appKcant,  stating  that  he  had 
been  articled  to  a  Mr.  H.  Sewe£  and  that  his 
articles  exnired  on  the  6th  Aug.  1844 ;  that 
within  the  last  few  days  an  offer  of  partnership 
with  a  firm  of  respectability  in  the  country  had 
been  made  to  hun,  but  that  he  could  not  accept 
such  offer,  notwithstanding  the  same  waa 
highly  advantageous  to  him,  in  consequence  of 
having  omitted  to  give  the  usual  notices  at  the 
proper  time,  vis.,  previously  to  Trimity  Term 
last,  which  he  would  not  have  foiled  to  do  had 
he  then  been  awire  that  this  offer  of  partner* 
ship  would  be  made  to  him,  and  that  unless 
the  application  should  be  granted  he  would 
lose  the  benefit  of  the  ofiSr.  The  learned 
jud^e  made  an  order  dated  22nd  October,  di- 
recting that  the  applicant  should  be  at  Uberty 
to  give  the  requisite  notices  for  admission  in 
the  present  term,  in  case  this  court  should 
think  fit  to  grant  permission  for  that  purpose. 
He  submitted  that  under  the  present  circum- 
stances, the  rule  of  court  might  be  relaxed, 
and  a  term's  notice  dispensed  with — a  coiurse 
which  had  been  adopted  on  previous  occasions. 
In  exparte  Hubne,*  a  partv  was  admitted  with- 
out a  full  term's  notice,  wnere  it  appeared  tliat 
he  had  been  prevented  by  illness  from  giving 
the  notices  in  time.  In  the  matter  olHon^ 
cock^  similar  permission  was  granted,  when  it 
was  sworn  to  oe  essential  to  the  applicant'e 
intereste  in  the  profession,  that  he  should  sail 
for  India  before  the  regular  time  of  notice 
would  expire.  There  the  application  was  made 
on  the  2nd  day  of  the  term,  on  the  last  day  of 
which  he  was  ordered  to  be  admitted.  The 
fieu:te  above  stated  formed  a  sufficient  excuse  for 
not  complying  with  the  rule  of  court  referred 
to. 

Pattesson,  J. — I  see  no  reason  why  the  ap- 
plication should  not  be  granted. 

Rule  granted. 

In  the  matter  qf  Estcourt.    Q.  B.  P.  C. 
M.T.,Nov,  2,  1844. 


fixrtcQtter. 

Before  Alderson,  B. 

[Reported  bg  A.  P.  Hurlstonb,  Esq.,  Bar- 
rister  at  Law,"] 

ABOLITION  OP  ARRK8T,— REPLEVIN.— 
COSTS  OF  ATTACHMENT. 

Semble,  that  the  7  ^  S  Vict.  c.  96,  s.  57, 
(which  abolishes  arrest  on  final  process  for 
debts  not  exceeding  twenty  pounds,)  does 
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Ml  dMiidIi 
<3mmeif,  B.  hmnmg 
ioxmSai  iait  faqBtr  oidm. 
'Qodi^  T.  J^My,  Cz^Mquer,  Mi^hneliaas 


THE  pHTOft'S  IISITEII  BOiS* 


been  in  inutedtf  ier  lihe  ncuL-^nMBt  of  tlie 
ccMta  of  i»o  -HttttrJMnfliitB  imiea  out  iof  tlw 


90'  itfV^ iAim  enwitfao»  /or  ^Ae  denagee 
.in  aa  aietM»^ of  refiUom^  wor  to  the  coete jff 

m  ctJMfmtmt  iemfdmU  gfjtke  Qomrt  if 

Oitmeer^f. 
If  here  ike  dUohiijge  .(^  a  fmtmer  imier  that 
.act  h^  been  mSif  oblmned  hp  j^he, order  fif 

a  judge,  mficfiton  to  0fesmi^  the  oxder 

mmtJbemiae  to  thejwdge^ 

JSepkiaMemmmdtSwMwt^mm,  to  Mt.aaUe 

cedsin ofdaraof  GhMfwey,  B«» th|r<vbi€li f3bt do* 

fencUint  in  tbis  otfo  mm  dmh»afctAmt<>fisaB>'      A.  b«wg  omuauMd  and  adoiitled  an  afeloriiej 

toij,  aad^utltbetdefan4^tbe4|nMiUk8ni^ 

e»cntian.    j^j^y^^J^^"^  the  o^iqe  of  die  sv^&^wn  ^^  wliam  lie 

.aviwd  jhUjHMlee,  n»y  !^ek»  .o«t  jm  jiwirtBwiig 
certifieftte,  nMtoBt  the.«Bq[>OAse  of  foadnianfln 
•or  a  second  exammi^on.  The  judges  have 
AOt  fixod  a  limit  as  to  the  tune  within  ivfaickan 
attorney  ahoidd  talce  out  hia  first  eertifieale  in 
^order  to  aivoid  an  afiplication  to  renew  k.  If 
seirenl  years  elapsedy  the  rq^istrar  of  attoineys 
would  submit  the  matter  to  the  courts  but  if 
the  paitf  continue  jn  the  prqfesnon  no.exnni- 
motion  idll  be  ve^nbed. 

The  case  on  dilapidations  cited  at  p.  23,  ante, 
should  be  Wise  v.  Metcalfe,  10  Bam.  &  Cress* 
299. 

We  understand  that  a  hUl  has  been  pceparad 
for  compelling  incumbents  of  livings  to  repair 
parsonage  houses  and  premises. 
We  are  not  avare  of  the  chaneter  of  the  in* 


CovrtiOfChaiiovjr:  tiHiseooats<d>d  not  ampunt 
to  twenty  pomids.  Theddiandantwasalio  in 
execution  for  ihe^dafoages  and  foeta  in  two;ae- 
tionsofrqileian.  aJhe  amount  of  the  tdamages 
were  four  guineas.  AppBnKtian  was  oiade  to 
GanMy,  B.  at  chan^MOs,  (witiMmt  noliee  jbo  the 
other  side»)  to  discbarge  the  4efeBdant  out  of 
custody,  under  the  67th  section  of  the  7  &  8 
Vict  c  96.  Hie  leaniad  judge  made  ike  or- 
ders accordingly.  It  was  now  submitted  that 
the  7  &  8  Vict.  c.  96,  did  not  i^hr  .to  cases 
like  the  present,  but  oidy  contemplated  cases 
of  debt  The  57th  section,  after  raiting  that 
'*  it  is  expedient  to  limit  the  present  power  of 
arrest  upon  final  process,"  enacts,  "  that  from 
and  after  the  passing  of  this  act»  no  person 
shall  be  taken  or  oharf^  in.  execution  upon 
ax^  judgment  obtained  m  any  of  her  MnestT^s 
superior  courts,  or  in  any  county  oourt,  etc,,  in 
any  action  for  the  recovery  of  any -debt  wherein 


the  sum  recovered  shall  not  exceed  the  sum  erf  j^titution  mentioned  by  a  correspondent  at 
twenty  pounds,  exclusive  of  the  costs  reco- 1  Gloucester,  and  recommend  him  to  inquire  of 
vered  by  such  judgment."  A  judgment  in  (ijig  g^ent  before  he  acts.  We  cannot  say 
replevin  could  not  be  considered  a  debt,  and  it  i  ' 

was  evident  the  statute  did  not  apply  to  the  1  ™^'^* 

costs  of  an  attachment  out  of  the  Court  of  The  case  stated  by  a  «  Constant  Reader  ** 
Chancery.  should  be  laid  before  an  equity  counsel ;  but  as 

Aldersom,B.    I  think  the  replevin  cases  are  j  the  facts  are  curious  we  have  no  objection  to 
not  withm  the  act,  but  if  the  orders  have  been  „..    ♦i.  _  ♦!.      i.  j  . 

obtained  upon  ail  improper  statement  of  the ,  «***^  ^^f °*' ^'^fl^  ^*  ^  K»^«  »»  adviceon 
facts,  the  court  has  no  jurisdiction,  since  the  i  ***®  subject. 

defendant  was  discharged  by  the  order  of  a  We  are  gUui  to  receive  the  communication  of 
judge.  The  58th  section  provides,  that  if  any  j  "  P.  A.  J.,'^  and  will  avail  ourselves  of  it.  He 
discharge  shall  have  been  unduly  or  fraudu-  will  observe  a  case  on  the  subiect  in  tbe  pre- 
,__.,     R.._._.^   .t..  ^... «i,«i,    . *v.  sent  number. 

We  return  thanks  to  our  learned  friend 
"  S.  P." 

"  Phil.  Jus."  shall  be  attended  to. 

"  A  Subscriber "  inquires  wheyth^  the  rfr* 
gulations  under  the  ALen  Act,  7  &  8  Vict. 
c.  66,  sect.  11,  have  been  made,  and  the  fees 
under  sect.  12  fixed.  Can  any  of  our  readers 
give  the  information  ? 

Errata,  p.  32.  The  observations  of  Pol- 
lock,  C.  B.,  beginning,  "  There  would  be  no 
impropriety,"  &c.,  and  ending,  "  which  has 
caused  a  ruinoufi  loss,"  should  be  in  a  paren» 
thesis,  the  concluding  autiiorities  being  cited 
by  the  counsel. 

The  communication  from  the  "  Metropolitan 
and  Provincial  Legal  Association,"  arrived  too 
late  to  be  made  available  this  week. 


lently  m)tuned,  the  prisoner  shall,  upon  the 
same  being  made  to  appear  to  the  satisfeiction 
of  the  judge  or  court  by  whose  order  such  pri- 
soner shsSi  have  been  so  discharged,  be  liable 
to  be  again  taken  in  execution^  and  remanded 
to  his  former  custody,  bv  an  order  of  such 
judge  or  court.  So  that  if  tne  prisoner  has  been 
discharged  by  a  judge,  the  application  to  re- 
scind the  order  must  be  made  to  the  same 
judge :  the  court  has  no  jurisdiction  unless  the 
cUscnarge  has  been  ordered  by  the  court.  With 
respect  to  the  costs  of  the  attachments  out  of 
the  Court  of  Chancery,  an  order  of  that  court 
having  now  the  effect  of  a  judgment,  it  is  a 
question,  depending  on  the  construction  of  the 
statute,  whether  those  cases  are  within  it. 
That  is  a  point  worthy  of  argument,  and  it 
would  be  better  to  move  it  before  the  full 
court. 


^W^  Stgal  ii^i^]»e)rlier» 
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HOKAT. 


THE  ALTERATIONS    MADE  IN 

THE  LAW  OF  JOINT  STOCK  i 

COMPANIES. 

No.  II. 


Wb  sliall  now  consider  the  Tate  acts  with 
a  Tiew  to  the  formation  of  future  com- 
paniesy  which  is  the  more  importaat,  as 
these'proTisionsy  so  far  as  the  privileges  to 
be  granted  by  them  are  concemed«  afiect 
also  existing  companies. 

Before  proceeding  to  make  publicy 
whether  by  way  of  prospectus  or  advertise- 
ment, any  intention  or  proposal  to  form 
any  company  for  any  purpose  within  the 
meaning  of  the  act»  the  promoters  of  the 
company  are  requested  to  make  to  the 
office  prescribed  for  the  Registration  of 
joint  stock  companies,  returns  of  the  fol- 
lowing particular : — 

1.  The  proposed  name  of  the  intended 
company. 

2.  The  business  of  the  company. 

3.  The  names  of  its  promoters,  with 
their  respective  occupations,  places  of 
business,  places  of  residence,  and  also  the 
following  particulars : — 

4.  The  name  of  the  street  of  the  pro- 
posed place  of  business,  and  the  number  of 
the  house. 

5.  The  names  of  the  members  of  tl)e 
committee  or  other  body  acting  in  the  for- 
mation of  the  company,  their  occupations 
and  residences,  with  a  written  consent  on 
the  part  of  every  such  member  or  pro- 
rooter  to  become  such,  and  also  a  written 
agreement  on  the  part  of  such  member  or 
promoter  entered  into  with  some  one  or 


more  persons  as  truatefs  for  the  cooipaoyi. 
to  take  oneor  more  shacks  in  the  propoaad 
undertaking,  to  be  signed  by  such  mem^ 
bet  or  promoter. 

6.  The  names  of  the  officers  of  the  eaat^ 
pany  and  their  respactiwe  occapatlona,  te. 

7. -The  names  of  the  subscribers  to  the 
company,  their  veapeetive  eecupelions,  te. 
^  6^  A  copy  of  evecy  proapectus*  band- 
bill,  Scc^  relative  to  the  formation  of  the 
company;  and 

9.  Until  complete  registration  a  return 
of  any  additioD  or  chao^a  made  in  the 
above  parliculars. 

On  a  regiatratioa  of  these  particuhucs* 
the  promoters  of  the  oon^iany  are  to  be 
entitled  to  a  certificate  of  provisional  re- 
gistration. (s»4.) 

If  the  promoters  of  a  company  fail  to 
register  these  particulars  within  one  month 
after  they  are  ascertained^  they  are  to  be 
liable  to  a  penalty  not  exceeding  20/. 
(s.  5.)  They  may,  however,  be  relieved 
from  this  penalty  by  appointing  a  solicitor 
to  make  the  proper  returns,  and  the  penalty 
in  that  case  Ms  on  the  solicitor,  with  a 
liability  to  be  suspended  or  struck  off  the 
rolls,  (s.  6.) 

But  no  joint  stock  company  hereafter  to 
be  formed  is  to  act  otherwise  than  pro- 
visionally until  it  shall  have  obtained  a 
certificate  of  complete  registration. 

To  entitle  the  company  to  this,  there 
must  be  a  deed  or  writing,  under  the  hands 
and  seals  of  the  shareholders,  and  by  such 
deed  there  must  be  appointed  not  less  than 
three  directors,  and  one  or  more  auditors, 
and  the  deed  must  contain  certain  other 
particulars  which  are  set  forth  in  s.  7. 
This  deed   must   also  be  certified  by  two 
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directors  in  the  form  required  by  the  act 
(8.  7.) 

If  the  deed  of  settlemcDt  sent  in  is  in- 
sufficient, the  registrar  is  to  notice  its  in- 
completeness, or  if  the  provisions  are  in- 
consistent or  repugnant  with  the  pro- 
visions of  the  act,  this  is  also  to  be  noticed. 
(s.8.) 

But  altliough  a  company  is  thus  com* 
pletely  registered,  the  control  of  the  Re- 
gistration office  is  not  to  cease.  Eyery 
new  or  supplementary  deed  of  settlement 
is  to  be  sent  when  any  change  takes  place 
in  any  of  the  particulars  required  to  be 
sent,  such  change  is  to  be  communicated 
to  the  office,  (s.  10),  and  further,  half- 
yearly  returns  are  to  be  made  of  all  changes 
and  addition  of  members,  (s.  11.) 

Passing  over  some  minor  particulars  as 
to  these  returns,  we  may  notice,  that  any 
person  may  inspect  the  returns  made  at 
the  office,  and  may  require  a  copy  or  ex- 
tract of  any  such  return  or  deed  on  pay- 
ment of  certain  fees.  (s.  18.) 

Every  future  company  is  to  pay  the  fol- 
lowing fees, — 

For  a  certificate  of  provisional  registra- 
tion, 5L 

For  a  certificate  of  complete  registration 
5/.,  and  one  shilling  additional  in  respect 
of  every  thousand  pounds  value  of  capital, 
as  declared  in  the  formation  of  the  com- 
pany. 

For  an  annual  certificate,  1/. 

These  are  the  present  fees,^  but  the 
Treasury  may  fix  other  fees,  and  it  is  to  be 
observed  that  the  Registration  office  is  to 
be  a  self-supporting  institution,  and  it  is 
quite  possible  that  there  nay  be  a  surplus 
in  the  fund,  which  is  to  be  carried  to  the 
consolidated  fund.  (s.  21.) 

These  are  the  liabilities  of  future  com- 
panies. We  next  come  to  the  powers  and 
privileges  which  they  are  to  enjoy,  if  they 
comply  with  the  requisitions  of  the  act. 

On  provisional  registration  the  promoters 
are  permitted  for  one  twelvemonth, — 

To  assume  the  name  of  the  company, 
but  coupled  with  the  words  <<  registered 
provisionally ;" 

To  open  subscription  lists ; 

To  allot  shares  and  receive  deposits  by 
way  of  earnest. 

But  not  to  make  calls,  nor  to  purchase, 
contract  for,  or  hold  lands,  nor  enter  into 
contracts  for  services  or  stores,  except 
such  things  as  are  absolutely  necessary 
**  for  the  establishing  of  the  company  " 
(s.  28) ;  and  if  before  a  certificate  of  pro- 1 
visional  registration  any  company  shall  I 


allot  shares  or  make  any  contract,  a  penalty 
shall  be  incurred,  (s.  24.) 

At  the  expiration  of  the  twelvemonth 
a  new  certificate  most  be  taken  out. 

On  complete  registration,  the  compaojr 
is  incorporated  and  is  to  have  the  privi- 
leges of  a  corporated  body,  except  that 
there  is  to  be  no  restriction  of  liability  m 
the  shareholders ;  but  otherwise  the  com* 
pany  b  to  have  considerable  and  especial 
powers  and  privileges,  which  are  set  out  id 
S.25. 

By  s.  26,  it  is  provided  **  That  no  share- 
holder of  any  joint  stock  company  com- 
pletely registered,  shall  be  entitled  to  any 
dividend  or  any  of  the  powers  given  to 
shareholders  until  he  shall  have  executed 
the  deed  of  settlement,"  and  have  paid  up 
all  instalments ;  but  on  so  signing  he  shall 
be  entitled  to  attend  the  general  meetinga 
and  take  part  therein. 

Further^  it  is  provided  as  to  any  person 
entitled  to  any  share  in  any  company 
formed  afler  1st  Nov.  1844,  that  until  sudn 
company  shall  have  obtained  complete  re* 
gistration,  and  until  such  person  has  been 
duly  registered  as  a  shareholder,  it  shall 
not  be  lawful  for  such  person  to  dispose  of 
his  share,  and  any  contract  for  the  same 
shall  be  void,  and  any  person  entering  into 
it  shall  be  liable  to  a  penalty. 

This  last  is  a  stringent  provision,  and 
will  deserve  the  particular  attention  of  our 
readers. 

We  shall  in  our  next  article  refer  to  the 
clauses  relating  to  the  regulation  of  future 
companies. 


LOCAL  COURTS  IN  FRANCE. 

As  the  Local  Court  Bill  will  probably 
occupy  the  attention  of  parliament  in  the 
ensuing  session,  we  think  this  a  proper 
time  to  call  attention  to  the  administration 
of  justice  in  France,  in  connexion  with  this 
subject.  We  extract  from  a  work  called 
<' France.  Her  Governmental,  Adminis- 
trative, and  Social  Organisation,  Exposed 
and  Considered,  in  its  Principles,  in  its 
Working,  and  in  its  Results." 

"  All  the  judges  are  appointed  by  the  king  ; 
and  almost  the  only  quaufication  required  is, 
to  be  from  23  to  30  years  of  age.  To  proceed 
with  method,  I  will  begin  with  the  lowest  class, 
the  justices  of  the  peace : 

"  Thdr  powers  arc  very  similar  to  those  of 
the  county  magistrates  in  England,  with  regard 
to  matters  of  police ;  but  they  are,  besides, 
judges  in  civil  actions,  and  without  appeal, 
when  the  amount  of  the  sum  claimed  is  not 
above  50  francs  (2/.) 


Local  Courts  m  France, 


69 


'*  There  ie  a  judge  of  the  peaee  {juge  depaix) 
for  every  canton,  with  a  derk  QregUr),  and 
one  or  two  kmutiers  {baUiffs),  according  to  the 
population.  In  some  places  the  Justices  of  the 
peace  haTe  a  substitute  {nippmni  dujugede 
pair).  Hie  juaticea  of  the  peace  are  chosen 
from  amongst  the  inhabitants  of  the  canton,  as 
wen  as  the  gr^fierM.  The  former  must  be  30 
years  of  age.  They  can  be  deprived  of  then* 
emoluments,  suspended,  or  dismissed,  when 
they  do  not  give  satisfaction  to  the  prefects,  or 
to  the  minister. 

"  The  emoluments  of  the  justices  of  the 
peace  in  rural  cantons  are  from  600  to  800 
irancs  a  vear  (24/.  to  32/.) ;  in  towns,  the  saU- 
lies  are  nom  800  to  2,500  francs,  according  to 
the  population.  The  clerks'  salaries  in  the 
rural  cantons  are  about  12/.  a  year,  and  in  the 
towns,  from  12/.  to  40/.  The  bailiffs  {huissiers) 
receive  no  salaries  from  the  government,  but 
are  entitled  to  some  fees  paid  by  the  parties. 

"  The  amall  amount  of  the  salaries  paid  to 
those  functionaries,  particularly  in  rural  can- 
tone,  must  necessarily  lead  to  the  conclusion 
that  such  functions  are  not  filled  by  men  of 
education,  and  that  those  men  must  often  be 
disposed  to  increase  their  income  by  acts  of 
partiality.  Thus,  in  this  class  of  judges  we 
hare  the  first  elements  of  injustice, — subser- 
viency, ignorance,  and  corruption.  We  shall 
see  that  such  is  the  case,  also,  in  roost  of  the 
other  courts  of  justice. 

*'  The  number  of  the  justices  of  the  peace  is 
2,846,  and  their  salaries  amount  to  2,327,400 
francs.  The  salaries  of  an  equal  number  of 
clexks  amount  to  775,800  francs ;  so  that,  with 
the  bailiffs,  the  total  of  the  emphyis  in  this 
jurisdiction  is  about  9^000,  who  cost  the  coimtry 
3,103,200  francs. 

*'  The  second  jurisdiction  in  the  French  ad- 
ministration of  justice  consists  of  '  Courts  of 
First  Instance,'  which  decide  on  the  cases  of 
appeal  from  the  justices  of  the  peace,  or  on  any 
other  civil  action  brought  before  them.  There 
is  no  appeal  from  their  decisions,  unless  the 
claim  is  above  1,500  francs  (60/.),  or  50  francs 
(2/.)  a  year. 

"  There  is  a  Court  of  First  Instance  in  every 
arrondissement.  These  courts  are  composed 
of  4,  7,  8,  9f  10,  or  12  judffes,  including  the 
president,  in  proportion  to  the  population,  and 
a  king's  solicitor,  with  1,  2,  or  3  substitutes. 
Hiere  are  3  supplementary  judges  in  the  courts 
composed  of  4  judges;  and  in  the  courts 
haivmg  from  7  to  12  judges,  there  are  4  supple- 
mentary judges.  A  grajier  (remembrancer)  is 
attached  to  evenr  one  ofthese  courts. 

"  To  be  a  judge,  or  a  king's  solicitor^  one 
must  be  25  years  of  age,  a  licentiate  in  law,  and 
have  attended  the  bar  for  2  years.  The  sub- 
atitute  can  be  appointed  at  two-and-twenty. 

"  The  emoluments  of  the  preudents  and  the 
king's  solicitors  are,  in  proportion  to  the  popu- 
lation and  the  importance  of  the  towns,  from 
1,800  to  3,000  francs,  except  in  Paris,  where 
th^  have  tluree  times  as  much.  It  is  the  same 
wim  the  judges,  who  are  paid  from  1,200  to 
1,800  francs  a  year.    The  judges  are  inomovi- 


blcM,  that  is  to  sajr,  they  cannot  be  dismissed. 
The  king's  solicitors  and  his  substitutes  are 
subject  to  dismissal  according  to  ministerial 
pleasure, 

'*  The  observations  I  made  with  regard  to  the 
justices  of  the  peace,  apply  to  the  Courts  of 
First  Instance.  No  hamster  of  any  talent  and 
practice  is  desirous  of  a  judgeship,  the  emolu- 
ments of  which  are  considerably  inferior  to  the 
profits  of  his  profession,  and  in  which  he  could 
display  neither  his  legal  acquirements  nor  his 
eloquence.  The  fact  is,  tnat  most  of  these 
courts  are  recruited  from  the  young  advocates 
without  any  practice,  who,  two  years  after 
leaving  the  law  schools,  and  obtaining  their 
license,  solicit  the  p^ovemment  to  obtain  an 
appointment  of  substitute  to  the  king's  solicitor, 
or  of  a  supplementary  judge.  But  the  sine  qua 
nan  to  succeed,  is  to  belong  to  the  ministerial 
party,  and  to  abjure  all  liberal  opinions. 

"  One  may  easily  conceive  that  courts  of 
justice  thus  organized  and  composed  do  not 
enjoy  any  great  consideration.  A  judge  is  but 
a  poor  personage,  even  in  a  country  town. 
The  president  himself  is  not  regarded  when 
out  of  Ws  judicial  seat.  The  only  member  of 
the  tribunal  who  has  a  sort  of  rank  in  society, 
is  the  /»roctcrettr  de  roi  (the  king's  solicitor),  be- 
cause tlus  ma^strate  is  the  head  of  the  police 
in  the  arrondissement,  and  has  the  power  to 
arrest,  imprison,  and  detain  any  citizen  who 
has  not  the  j^ood  fortune  of  agreeing  with  him 
in  law  or  in  politics.  They  are  generally 
chosen  on  account  of  their  violent  party  feel- 
ings, and,  as  they  are  subject  to  dismissal,  are 
at  aU  times  ready  to  do  anything  that  may  be 
desired  of  them,  and  often  overstep  the  com- 
mands of  their  master. 

The  impartialitv  of  the  judges,  even  in  civil 
cases,  cannot  be  relied  upon.  Politics  always 
interfere  in  some  way.  The  judge  in  a  small 
town,  with  a  salary  of  1,200  francs  a-year,  is 
dssirous  of  being  translated  to  another  seat  of 
1,500  francs ;  then  he  wishes  for  another  with 
1,800  francs ;  and  then  he  looks  for  a  seat  in 
a  royal  court ;  and  all  this  cannot  be  obtained 
but  by  rendering  good  offices  generally  con- 
trary to  justice. 

"  There  are  361  courts  of  first  instance.  The 
total  munber  of  the  judges,  king's  solicitors, 
substitutes,  remembrancers,  is  about  4,300« 
and  the  total  of  thdr  emoluments  is  above 
555,000  francs. 

"  There  are  86  courts  of  assize  in  France. 
They  are  composed  of  two  of  the  judges  of  the 
Court  of  First  Instance  of  the  town,  presided 
over  by  a  councillor  of  the  roval  court  of  the 
department.  These  courts  nave  about  250 
officers,  and  the  salaries  are  154,400  francs. 

"  The  royal  courts,  courts  of  appeal  from  the 
Courts  of  First  Instance,  are  composed  of  at 
least  24  judges,  called  conseiUers  (councillors), 
including  the  president.  These  courts  are 
divided  into  3  or  more  chambers,  each  cham- 
ber having  a  president,  and  the  whole  court 
a  first  president.  There  are  an  attorney-ge- 
neral, a  substitute,  and  as  many  solicitors-ge- 
neral as  there  are  chambers :  a  remembrancer 
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Ijoeal  Courts  m  F)ranee» 


igregkf)  m  cbief^  and  an  assistant  remem- 
brancer*  for  erexy  chamber.  Conndllors  of 
Ibe  royal  courts  must  be  37  years  ef  Jige,  aoitd 
bsive  attended  the  bar  for  two  years.  Attor- 
neyB-f^^enend  must  be  above  30. 

"llie  councillors  of  the  royal  couvts  are 
taken,  in  peat  pait,  from  the  courts  of  First 
Instance ;  but  many  amanff  them  are  appointed 
without  having  passed  through  that  ordeal, 
and  by  special  favour  of  the  minister,  at  the 
solicitation  of  nunisterial  deputies,  jmd  as  a 
reward  for  their  votes.  So  that  &e  judges  of 
these  courts  of  appeal  are  either  the  former 
presidents  or  the  sang  sdlidtors  of  the  courts 
of  First  Instance,  who  have  been  promoted  for 
their  misdeeds ;  or  young  members  of  the  bar, 
of  ^ood  families,  with  a  smaU  income,  and 
desurous  of  jucUoial  honours  wiUiout  ^  trou- 
ble and  mnm  of  preparing  for  their  functions 
by  exercising  them  in  the  humble  capacitv  of 
judges  of  First  Instance.  The  restoration  had 
intended  those  judgeships  for  the  sons  of  the 
nobility,  who  wer^  if  I  may  so  say,  ajp^en- 
ticed,  under  the  tide  of  cousaUers  auttUatrs. 
Since  the  resolution  of  July,  this  practice  has 
been  abandoned,  and  no  new  councillors' 
auditors  have  been  i^pointed. 

For  many  of  the  coundHors,  there  is  no 
diance  of  arriving  at  the  presidency  of  a  cham- 
ber, or  the  first  ^esidenc^  of  die  court ;  and 
therefore  they  might  be  inclined  to  become 
independent  and  impartial  judges.  To  guard 
against  that  danger,  the  government  has,  in 
its  usual  way,  established  a  graduation,  not 
in  the  rank,  but  in  the  -salaries  of  the  council- 
lors of  the  roval  courts.  In  some,  the  coun- 
cillors are  paid  2,400  £imc8  a-year ;  in  others, 
3,000  and  3,600  francs;  so  that  a  councillor 
of  a  royal  court,  as  the  Court  of  Pan,  is 
induced  to  support  any  measure  of  any  member 


them ;  as  if  to  remunerate  their  aeoetacy  and 
their  violence.  It  is  now  wane  tnan  it  ever 
was.  !niere  aro  no  oAwr  gnaUficatioBB  than 
die  hatred  of  Uberal  principlei^  At  pioseoatan 
of  ihe  public  jpressy  as  attoney-geoenl,  and 
the  BUfiKyrt  of  any  ministanal  mettBores  «•  a 
depu^.  IsambertisdieflBljineaoiier  of  Ifaat 
court,  honest  and  conafltfliit  inloB  fnacifte, 
and  worthy  ef  bis  sitoatioiv  bf  ius  truly  •■!»- 
nishing  knowledge  of  the  kws.  .fiat,  iud  iitft 
that  reward  of  hu  long  mi«iDe8bBe&|p«ilBd 
a  short  time  after  the  revoliitani  of  My,  lie 
would  never  have  obtained  the  Sanity  mm. 
the  government  since  the  nunistry  of  Hoponte 
de  J'Eusb 

<'ThB  Courtof  Accoiaite,aldioughafiMBGiril 
court,  is  under  the  cfmtrol  of  the  mkiiater  of 
justice.  This  court  is  composed  of  a  ^nrt  j 
sident,  3  presidents,  1-6  moater 
{conseUkrs  nudtree),  18  xefareaoe  ooundiOon 
of  die  first  dase,  and  62  ivfeiwnee  oonncSlon 
(conseiilers  rfferendaineg)  of  the  seosod  daaa^ 
widx  an  attomey-gonciml,  a  rememifaKBnoet,  and 
3  Assistant  vemombrancers.  These  107  offioals 
cost  the  country  900,000  fisancs. 

"  The  Couai^  of  Stale  is  thekat  of  dieisati. 
tudons  under  the  ministry  of  jnatioe.  Tliis 
council  is  somewhat  like  the  privy  council  in 
England,  eaecept  that  its  members  are  siriigect 
to  dismissal  entirely  at  the  pleasive  of  the  sii. 
nistry,  and  that  th^  have  a  sort  of  jadidal  bq» 
thority  in  all  cases  in  which  the  state  or  tbe 
government's  officials  have  any  interest  llins, 
if  a  prefect  or  sub-prefect,  a  mayor  or  any 
official,  has,  in  the  ezerdse  o{  his  fiinctiens,  in- 
jured a  citizen  in  his  person  or  in  his. property, 
they  cannot  be  sued  in  any  court  of  l»w,  wxtii- 
out  previously  obtaining  the  audiorixation  of 
the  council  of  state.  In  any  lawsuit,  when 
the  communal  or  domanial  admimistnition,  or 


of  the  government,  by  the  hope  of  being  re-  'any  of  the  ministerial  departmentsareinterested, 


moved  to  the  Court  of  Toulouse,  and  then  to 
the  Royal  Court  of  lyons,  and  finally  to  that 
of  Paris. 

"  There  are  27  royal  courts  in  France.  The 
total  number  of  the  presidenta,  attorneys-ge- 
neral, solicitors-general,  substitutes,  council- 
lors, remembrancers,  and  their  assistants,  is 
about  1,100,  and  the  emoluments  amount 
altogether  to  43,000,000  francs  a-year. 

''At  the  head  of  all  these  courts  is  the 
Court  of  Cassation.  This  sunseme  court  of 
appeal  from  die  judgments  ot  all  the  other 
coints,  is  composed  of  one  first  presideat,  3 
presidents,  and  45  councillors,  an  attorney- 
general,  6  solicitors-general,  a  chief  xamem- 
brancer,  and  4  aidi-remembrancers.  Total, 
61  members,  who  receive  altogether  793,300 
Irancs  a-year. 

"This  court,  under  Napoleon,  was  an  as- 
semblage of  the  most  celebrated  juiisoonsults 
of  France;  and  it  must  be  aiuaittBd,  that 
political  opmions  never  influenced  his  anpoint- 
ments ;  his  enemies  even  were  chosen  by  him 
for  those  eminent  functions. 

But,  BUkce  ^  restoration,  this  ooort  has 
been  the  relnge  of  all  the  political  acDierents  of 
an  the  successive   mimsters  who  appointed 


the  courts  of  justice  are  declared  incompetent, 
and  the  council  of  state  alone  adjudicates  on 
the  case.  The  ministers  are  then  bodi  judges 
andparties. 

"The  counciUon  of  state  a»  ordinary,  extra- 
ordinary, and  honorary;  and  the  nmiiber  i» 
about  100.  These,  with  about  80  maaters  of 
requests*  in  ordinary  and  eatraordiBary  service, 
and  about  80  auditors  of  the  fint  and  second 
classes^  coo^pose  the  council  of  state.  Total, 
260 ;  and  the  cost,  468,1800  francs. 

"  The  centnl  a^inistmtion  of  this  miniatiy^ 
the  bureaux,  costs  524,000  francs  ;  the  number 
of  the  emi^A  bong  about  1 3a 

''  Let  us  now  vecuitukle  thenumber  of  «ili-. 
dal  agents  of  due  adminiatration,  andtfan< 
luments. 


Jusdoes  of  the  Peace,  9«000 
Courts  of  First  Instance,  4^000 

Royal  Courts,  1,100 

Court  of  Caanition,  61 

Court  of  Acooonte,  107 

Conndl  of  State,  360 

Miniatenal  Bureaux,  IJO 


3,103,300 
5^55^000 
4,300,000 
793,300 
900,000 
468,000 
524,000 


Total,   14,958     ISM^fiWO^ 


He  Property  Lawyer.^  New  Orders  m  Ckaneery.^Betkeiifm  qf  Fees  in  Chancery.       6l 


''To  tfaoM  xegukr  offidak  mmst  be  added  a 
numerouB  class  of  ptohnaoiDal  men,  who,  al- 
though they  are  not  paid  by  the  treasury,  are 
emnfiy^  if  not  more,  dependent  on  the  minister 
me  mppoifits  them.  I  now  come  to  that  class 
dosignfrted  by  the  tHk  of  public  and  ministerial 
flffioiib,  and  comprising  the  notaries,  the  soli- 
citors  itufouA)^  the  appraisers,  and  the  usIwtb. 

*'TI:»  transfer  of  property,  the  agreements 
between  parties,  marriage  settlements,  powers 
of  attorney,  any  contract  whatsoever,  must  be 
executed  by  notaries.  Their  number  is  deter- 
ndned  by  law,  and  bv  ministerial  caprice. 
^Hiire  camot  be  fewer  than  2,  nor  more  than 
S  Bofeuaes  in  every  semen.  In  towns,  whone 
the  population  is  aboire  100»000  inhabitaiits, 
tibere  is,  or  may  be,  a  notary  for  every  600  • 

''They  are  ml  appointed,  but  not  paid,  by  the 
govemnaent.  They  give  securitv,  a  very  ineffi- 
cient one,  and  are  allowed  to  sell  their  offices, 
and  to  recommend  their  successors  to  the 
dioioe  of  the  miiuster  of  justice,  who  can  admit 
or  'eject  them. 

"The  nnrnber  of  the  notaries  in  Prance  is 
about  7,300,  who,  with  an  eoual  number  of 
head  clerks,  aspiring  to  the  office  of  their  em* 
ployers^  are  interested  in  supporting  the  minis- 
try, as  the  only  means  of  profiting  by  the  sale 
and  porchase  of  their  functions. 

"Tlie  avmies  (soliotors)  practising  in  the 
Royal  Courts  and  the  Courts  of  First  Instance, 
the  uafaere^  and  the  appraisers,  are  similarly 
appcunted ;  and  their  number  being  very  li- 
mited, it  is  easy  to  conceive  that  they  are  the 
most  snbservient  of  all  the  ministerial  officials. 
"ITie  number  of  the  solicitors  is 
about  ....  2,500 
The  ushers,    .    .    .  5,500 
The  appraisers    .    .     720 
The  notaries   «    .     .  7,500 

Total,      16,220 
which  number,  added  to  the  14,058  judicial 
fdnctionaiies,  makes  the  contingent  of  the  mi- 
nistry of  justice  to  the  admmistxative  army 
amount  to  30,278  etnpfoy^. 


alty,  or  to  sell  the  real  estate  vested  in  an 
infant,  upon  the  notion  that  the  conversion 
or  aale  would  be  beneficial  to  the  infant 
himself,  or  to  himself  and  others  *  *  ^ 
From  the  authorities  which  were  referred 
to  tn  the  argument,  it  is  apparent  that  if 
there  be  jurisdiction  to  sell,  mere  Irr^u- 
larities  and  errors  in  the  proceedings  will 
not  invalidate  the  sale  or  prevent  a  good 
title  from  being  made  under  the  decree, 
and  in  this  case  I  have  not  thought  it  ne- 
cessary to  consider  several  alleged  erron 
in  the  mode  of  taking  the  account  andcal; 
culating  the  claims  on  the  estate,  ^ucli 
errors,  even  if  proved,  would  not  have 
avaSed  the  petitioner.  But  if  there  was 
no  person  who  had  a  right  to  cadi  upon 
the  cofurt  to  sell  the  estate  for  the  satis- 
flGKTtion  of  a  claim,  then  it  it  clear  that  in 
substance  as  well  as  in  words  and  form, 
the  sale  was  ordered  only  on  the  ground  of 
its  being  beneficial  to  the  infant  to  sell,  and 
f  thmk  tlmt  this  is  not  within  the  jurisdic- 
tion of  the  court."  Calvert  v.  Godfrey^  6 
Beav.  69. 

The  authorities  alluded  to  in  the  argu- 
ment, as  showing  that  mere  irregtriarity  in 
the  proceedings  under  the  sale  will  not 
vitiate  it,  were  Uoyd  v.  Joknesy  9  Yes.  37 ; 
Cwrtis  V.  Prioe,  12  Vcs,  89,  and  Bennett  v. 
\Hamillyj  2  Sch.  iSr  Lef.  566.  See  an 
earlier  note  of  Coleman  v.  Godfrey ^  by  our 
own  reporter,  25  L.  O.  14S. 


THE  PROPERTY  LAWYER. 


EXPECTED  NEW  ORDERS  IN 
CHANCERY. 

We  understand  tliat  the  long  expected 
orders  in  chancery  on  pleadings  and  prac- 
tice, are  in  a  great  state  of  forwardness* 
and  may  be  expected  to  be  issued  before 
the  next  term. 


SALB  BT    INFANT. 

In  Swip9on  t.  JsfMf ,  2  Russ.  &  M.  965, 
Sir  John  Lead),  M.  R^  held,  that  a  court 
of  equity  had  no  authority  to  give  an  in- 
fimt  a  power  of  alienation  even  fisr  his. 
own  benefit.  See  also  r«y/br  v.  PkOSps, 
2  Rosa.  A  M.  965,  msHHtmsmU  v.  Itossif, 
1  Molioy,52S.  This  pmfit  las  recently 
cone  bdbre  LcMrd  Langdale,  M.  R.,  who 
I  and, as  to  this  '^The  court  may  order  real 
estates  vested  la  infants  to  be  sold  to 
satisfy  the  4p«"fi"^»  of  creditors,  or  to  ifive 
toeestetffwf^ntf^the  beaafictewhiohtheir 
are  entitled,  but  it  has  ^etMthority  to  co- 
vert the  real  estate  of  infants  into  person- 


FURTHER  REDUCTION  OF  FEES 
IN  CHANCERY. 

ORDEB  OF  CODBT. 

Wednesday  13lft  November  1844. 
Tab  Right  Honourable  John  Shigieto) »" 
Lord  Lyadhuiat,  Lovd  H^h  ChaMsUor  ot 
Great  Britain,  by  and  with  the  advice  and 
consent  of  the  Right  Honourable  Henry 
Lord  Langdale,  Master  of  the  Rolls,  the 
Ri^  HcooonMe  Sir  Lancelot  Shadwdl, 
Vioe-Chanceltor  of  England,  Shr  Jamas 
Lewis  Knight  Brace,  and  the  R^fat  Hmi* 
ounMe  the  Vice^hancenor,  Sir  James 
Wigram,  do  hereby,  in  pursuance  of  an  act 


Admission  of  Solidiors.— Review :  Smithes  Chancery  Praetiee. 


Iff  parliament  passed  in  the  fifth  and  sixth 
years  of  her  present  Majesty,  intituled 
*^  An  Act  for  .abolishing  certain  Offices  in 
tiie  High  Court  of  Chancery  in  England," 
and  in  pursuance  and  execution  of  all  other 
powers  enabling  him  in  that  behalf,  order 
and  direct  in  manner  following,  tliat  is  to 
say : — 

:  I.  That  for  all  office  copies  bespoke  adtr 
the  14th  day  of  November  instant,  Clerks 
^  Records  and  Writs  shall,  in  lieu  and 
instead  of  the  fee  of  sixpence  per  folio, 
I'eceivable  by  him  under  the  order  of  court, 
dated  the  21st  day  of  June  last,  receive 
and  take  the  fee  o^  four  pence  per  folio, 
and  no  more. 

II.  That  for  all  office  copies  bespoke 
after  the  14th  day  of  November  inst.,  the 
axaminers  of  the  High  Court  of  Chancery, 
and  their  clerks,  shall,  in  lieu  and  instead 
•f  the  fee  of  sixpence  per  folio,  receivable 
hy  them  under  the  order  of  court  dated 
the  21st  day  of  June  last,  receive  and  take 
the  fee  o£  four  pence  per  folio,  and  no 
Biore. 

That  this  order  be  entered  with  the  re- 
^trar  of  the  High  Court  of  Chancery. 
Signed    Lyndhurst,  C. 

Lamodale,  M.  R. 

Lancelot  Shadwell,  V.C.E. 

J.  L.  Knight  Bruce,  V.  C. 

James  Wigram,  V.  C. 


ADMISSION  OF  SOLICITORS. 
notice. 

The  Master  of  the  Rolls  has  appointed 
Tuesday  the  26th  day  of  November  inst., 
At  a  quarter  before  ten  in  the  morning,  at 
^e  Rolls'  Court,  Chancery  Lane,  for  swear- 
ing in  solicitors. 

Every  person  desirous  of  being  sworn 
and  admitted  on  that  day,  must  leave  his 
eommon  law  admission  or  his  certificate  of 
practice  for  the  current  year  at  the  Secre- 
tary's office.  Rolls*  Yard,  Chancery  Lane, 
on  or  before  Monday  the  25th  inst.,  at 
three  o*clocL 

BoUs,  I5th  November,  1844. 


NOTICES  OF  NEW  BOOKS. 


A  Treatise  on  Ae  Practice  of  the  Ctnirt  of 
Chancery »  with  an  Appendix  of  Forms 
and  Precedents  of  Costs,  adapted  to  the  ^^s^ii^^      r   j    •  •*_•    ^  •    .'      «- 

Smith,  late  of  the  Six  Clerks'  Office,  to  the  credit  of  a  witness. 


Third  Edition,  Revised  and  Enlarged. 

2  vols.  London :  Wm.  Benning  8c  Co. 
.    1844.  pp.  851  and  850. 

This  is  the  third  edition  in  less  than  tea 
years  from  the  publication  of  Mr.  Smith's 
original  Treatise  on  the  Practice  of  the 
Court  of  Chancery.  He  has  incorporated 
into  it  all  the  alterations  which  have  been 
effiscted,  whether  by  statute  or ,  order  of 
court,  since  the  last  edition.  These  changes 
have  necessarily  affiected  a  large  part  of 
the  former  edition,  and  it  seems  well  that 
Mr.  Smith  has  lost  no  time  in  publishing 
this  new  edition,  for  the  knowle<%e  and 
means  of  information  which  he  formerly 
possessed  as  one  of  the  sworn  clerks,  would 
gradually  become  less  important,  on  ac* 
count  of  the  new  system  which  came  into 
operation  two  years  ago,  and  the  new  de- 
cisions which  every  term  increase  in  num- 
ber. 

Mr.  Smith  observes  in  his  preface,  that 
the  variations  in  practice  have  been  so 
considerable,  that  scarcely  a  page  of  that 
portion  of  his  previous  edition  which  was 
practical  has  remained  untouched,  and  i\ 
in  adapting  a  work  of  this  magnitude  to 
existing  rules  of  the  court,  some  remnants 
of  the  old  practice  have  escaped  his  atten- 
tion, he  requests  the  reader  to  bear  in 
mind  the  difficulty  of  the  undertaking. 

We  deem  it  right  towards  the  author  ot 
a  work  o^  this  magnitude,  to  state  rather 
fully  the  scope  of  his  labours,  and  to  show 
the  order  in  which  he  has  dealt  with  the 
several  parts  of  his  subject. 

In  i^e  first  hook  he  treats  of  the  jurisdic- 
tion of  the  court ;  its  judges  and  officers ;  so- 
licitors and  counsel ;  of  the  business  of  the 
court;  motions,  petitions,  irregularity  in  pro- 
ceedings and  waiver,  and  affidavits. 

Then  of  the  bill  ;  proceedings  against 
formal  parties  from  whom  the  plaintiff  does 
not  seek  an  appearance  or  answer  $  subpcena 
and  letter  missive;  compelling  appearance: 
proceedings  to  a  decree  pro  confesso. 

Appearance ;  time  allowed  to  answer : 
compelling  an  answer.  The  manner  in  which 
a  smt  may  be  disposed  of :  demurrer ;  plea ; 
answer ;  'disclaimer ;  of  advising  on  sufficiency 
of  answer ;  insufficiency  of  an  answer ;  amend- 
ment of  a  bill ;  dismission  of  a  bill ;  replica- 
tion ;  subpoena  to  rejoin. 

Evidence:  interrogatories;  examination  of 
witnesses  before  the  examiner;  commission 
to  examine  witnesses ;  commission  to  examine 
witnesses  abroad;  compelling  the  attendance 
of  a  witness;  demurrer  to  answer  interroga- 
tories ;  entering  rules  and  passing  and  enlaig- 
ing  publication;  privileges  from  arrest;  sup- 
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Setting  down  the  cause;  subpoena  to  hear 
radinBent;  pfeliminaryaccounts  and  inquiries; 
heanng  the  cause ;  proving  documents  viva 
voce  at  the  hearinjjr^  &c. ;  decree  nisi  against  an 
in£mt^  and  showmg  cause;  minutes  ;  decree; 
caveat  agsunst  a  decree ;  enforcing  decree  and 
orders  ;  recovering  costs. 

It  will  thus  be  seen  that  the  first  book 
comprehends  the  usual  and  ordinary  course 
of  practice  and  proceedings  in  a  chancery 
suity  from  the  bill  to  the  final  decree^  to- 
gether with  such  interlocutory  proceedings 
as  frequently  or  generally  happen  in  the 
progress  of  a  cause. 

In  the  second  bdokf  the  author  proceeds 
to  consider  the  following  subjects  : — 

Cross  bill;  bill  of  interpleader;  bill  of 
partition ;  bill  for  the  production  of  a  deed ; 
trill  to  perpetuate  the  testimony  of  witnesses ; 
bill  for  a  specific  performance,  and  reference  of 
title  ;  fain  of  discovery  and  for  commission  to 
esamiiie  witnesses  abroad;  to  examine  wit- 
nesses de  bene  essej  abatement  of  a  suit  and 
bill  of  revivor;  bill  of  foreclosure;  bill  to  re- 
deem. 

Suing  and  defending  m  formd  pauperis : 
security  for  costs ;  election  to  proceed  either 
at  law  or  in  equity :  reference  where  two  suits 
are  for  the  same  purpose;  scandal  and  imperti- 
nence ;  tie  exeat  repno  j  stop  orders ;  injunc- 
tion ;  distringas  to  restrain  the  transfer  of  stock 
and  payment  of  dividends ;  receiver;  appoint- 
ment m  guardian  and  allowance  for  mainte- 
nanee ;  producing  and  leaving  books,  papers, 
&c.  in  the  hands  of  tiie  derk  of  the  records 
and  writs ;  payment  of  money  and  transfer  of 
stock  into  court;  where  money  is  ordered  to 
be  paid  to  a  married  woman,  or  sh^  is  ordered 
to  execute  a  deed. 

In  his  tMrd  book  Mr.  Smith  treats  of 
the  enrolment  of  a  decree  or  order*  Pro- 
ceedings to  correct  or  vary  a  decree  or  a 
decretal  order;  rehearing  and  appeal ;  ap 
peal  to  the  Lords ;  bill  of  review ;  staying 
proceedings  under  a  decree  or  a  decretal 
order;  proceedings  by  a  party  coming 
within  the  jurisdiction  af\er  decree ;  issues 
from  the  Court  of  Chancery;  action  at 
law ;  case  at  law.  The  latter  part  of  the 
book  then  treaU  largely  of  the  proceedings 
in  the  Master's  office — the  manner  of  talk- 
ing accounts  of  bterrogatories  for  the  ex- 
amination of  a  party  ;  of  the  examination 
of  a  party  in  the  Master's  office ;  of  the 
manner  of  taking  evidence  in  the  Master's 
o&e. 

Then  of  general  proceedings  in  the 
Master's  office ;  sales  before  the  Master ; 
sobstituted  purchasers ;  proceedings  to 
compel  the  completion  of  a  purchase  ; 
^^le ;  sale  by  private  contract ;  sale  of 
'Ul  materials ;   sale  of  timber;    sale    of 
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chambers ;  purchase  with  trust  property  5 
of  opening  the  biddings ;  and  leases  granted 
under  the  sanction  of  the  Master. 

Then  of  administration  of  assets;  IC'- 
gacies  and  annuities ;  interest ;  inquiries 
before  the  Master ;  of  the  report ;  confirmi- 
ing  report ;  exceptions  to  the  Master's  re- 
port; payment  of  money  into  court  after 
the  decree ;  further  directions ;  award. 

The  appendix,  containing  forms  of  bills 
of  costs,  affidavits,  examination,  notice<» 
petitions,  &c*  &c.,  together  with  the  orders 
from  8rd  April  1828. 


QUESTIONS  AT  THE  EXAMINATION. 
Mchaehnas  Terniy  1844. 


I.   PRRLTMINARY. 

1.  Where,  and  with  whom,  did  you  serve 
your  clerkship  ? 

2.  State  the  particular  branch  or  branches  of 
the  law  to  which  you  have  principally  applied 
yourself  during  your  derksmp. 

3.  Mention  some  of  tiie  principal  law  books 
which  you  have  read  and  studied. 

4.  Have  you  attended  any  and  what  law 
lectures? 


If.  COMMON  AND  STATUTE  LAW,  AND  PRAOc 
TICK  OP  THS  COURTS. 

5.  One  Anderson  owes  Baldwin  and  Cromp^ 
ton  lOOL  Baldwin  and  Crompton  bring  an 
action  against  him  to  recover  it.  Baldwin ' 
alone  owes  Anderson  100/. — Can  Anderson  set 
off  tiie  100/.  due  to  him  from  Baldwin  as  an 
answer  to  Baldwin  and  Crompton's  action 
against  him  ?    And  if  not,  why  not  ? 

6.  Whilst  A.  is  riding  in  nis  carriage,  his 
coachman  in  driving  knocks  a  man  down,  and* 
injures  him.  Ujion  another  occasion,  when  A.: 
is  not  in  the  carriage,  his  coachman  does  tiie 
same  thing.— Can  the  par^  injured  brii^  an 
action  of  trespass  against  A.  in  both,  or  either, 
and  which  of  these  cases  ? 

7.  A  servant's  wages  are  payable  quarteriy, 
and  have  been  paid  to  Lady  Day,  1844.  Be- 
tween Lady  Day  and  Midsummer,  1844, 
namely,  on  1st  of  May,  the  servant  miscon- 
ducts himself,  and  for  such  misconduct  is 
turned  away  by  his  master  without  warning.—*  • 
Is  tiie  servant  entitied  pro  ratd  to  wages  m>m 
Lady  Day  to  May  ? 

8.  A  traveller  on  his  journey  stops  at  an  inn. 
and  desires  to  put  up  for  the  night;  the  land- 
lord, although  ne  has  room  in  the  house,  re* 
fttscs  to  receive  him. — Is,  or  not,  the  landlord 
warranted  in  so  doing? — and  if  not,  has  the 
traveller  any  and  what  remedy  against  the 
landlord  in  respect  of  such  refusid  l 

9.  Is  there  any  separate  jurisdiction  belongp 
ing  to  each  of  the  superior  courts  of  conunon 
law  not  possessed  by  all  tiie  courts  in  common  ? 
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— If  80,  stale  wbatis  the  separate  jurisdiction 
possessed  by  each  oourt  ? 

10.  John  Wilson  sues  Amelia  Henderson 
far  2QL  due  to  him  for  goods  sold  and  deli- 
▼ered.  Amdia  appears  and  pleads  coverture 
aft  an  answer  to  the  actton.-^-Can  she  appear 
and  plead  by  an  attorney,  or  must  she  appear 
and  plead  in  person  ?— and  if  the  latter,  state 
the  reason  why. 

11.  A  warrant  of  attorney  dated  2l8t  of 
Inly,  1841,  authorised  judgment  to  be  entered 
up  "as  of  Trinity  Term  last,  Michaehnas 
Ifenn  next,  or  of  any  subsequent  term." 
Jud^ent  wza  signed  in  August,  1841.— Was 
this  judgment  regular  ? 

12.  A.  enters  into  a  bond  in  the  penal  sum 
of  1,000/.  conditioned  for  payment  of  500/.  and 
interest;  R  assigns  the  bond  by  deed  in 
writing  to  C. ;  A.,  does  not  pay  his  bond,  and 
it  becomes  necessary  to  sue  him.  In  whose 
name  should  the  action  against  A.  be  brought  ? 
and  state  the  reason  for  the  answer. 

13.  Is  there  any  difference  in  the  extent  of 
'  the  liability  of  an  acceptor  of  a  bill  of  exchange 

as  between  himself  and  third  parties,  and  as 
between  himself  and  the  drawer  ? 

14»  A.  brings  an  action  against  B.  for  re- 
covery of  a  disputed  debt;  after  action  brought 
tiie  cause  is  referred  to  an  arbitrator  by  a 
jndge'fr  order;  before  award  made  A.  wishes 
to  revoke  the  arbttrator's  authority.  Is  he  at 
liberty  t»  di»  so  of  his  own  wiD,  or  must  he 
have  any  and  what  leave  ? 

15.  A  conunita  an  assault  upon  B.,  and 
before  action  brought  B.  dies.  Can  B.'^b 
executors  or  administrators  sue  A.  for  the  re- 
eofwry  of  damages  in  respect  of  the  assault 
committed  upon  0.  ? 

.  1j6.  AsBuiaing  it  ta  be  BOcesHnyinafi  action 
hsought  to  giFe  evidmoe  in  letters  patent 
under  the  great  eeal  and  the  neobate  of  a  wiH, 
in  what  mode  ia  the  proof  Ux  no  estabfished  ? 

17.  Can  a  penon  mtereated  in  the  resull  of 
a^canae  be  eaamiaed  as  a.  witness  on  the  hear- 
ing of  the  canae?  and  doeait  makoany£f- 
fsBsnce  that  the  ponon  to  be  examinea  is  a 
pasty  t&the^  record  ^ 

18.  A.  is  indebted  to  B.  15/.  B.  sues  A. 
and  roeovers  final  judj^pneut  for  15/.  deb^  and 
27t  costo.  Has  B.  his  election  to  issne  exe- 
cution against  the  goods  and  effects,  or 
against  the  body  of  A.,  or  is  he  limited  to  one 
only  of  such  remedies,  and  to  which  ? 

19.  Assoming  an  attorney  for  a  plaintiff  or 
de&ndan^  by  neg^ence  or  nnskilfulness,  so 
to  misconduct  his  client* a  cause  as  that  the 
client  loses  hia  came.  Has.  die  client  any  re. 
medy  bylaction  againat  the  attorney?  and  if 
eo^  m  what  form  of  action  must  he  sue  him? 
and  has  he  an  election  of  more  t^ui  one  form 
of  action  ? 

III. — CONTBYANCING. 

20.  Of  what  estate  is  a  widow  entitled  to 
dower  ?  and  how  is  a  purchaser  (married  be-^ 
fore  or  after  1st  of  January,  1834)  to  prevent 
hia  widow  from  being  so  entitled  ? 

21.  What  is  the  <nfference  between  a  join- 
ture and  a  dower  ?  and  how  does  each  arise  ? 


22.  Who  is  the  person  entitled  to  any  and 
what  estate  by  the  conutuf  oi  RngjlamJ  ? 

23.  State  the  different  ^Nieiea  of  property, 
and  how  are  such  properties  legally  claaaed  ? 

24.  How  are  such  properties  reapectivriy 
alienated  or  transferred  ? 

25.  A.  B.  purchases  freehold  land  of  C.  D., 
and  such  land  is  duly  conveyed  to  A.  B.  in 
fee,  and  afterwards  mines  are  oiscovered  there- 
under, in  whom  are  such  mines  legall)r  vested  ? 

26.  Si^pose  A.  grante  a  piece  of  water  to 
B.,  what  IS  the  extent  of  B.'s  estate  therein  ? 

27.  A.  grants  a  lease  to  B.  of  certain  heredi- 
taments for  lives.  B.  grants  under-leases  of 
those  hereditaments,  and  afterwards  is  desirous 
to  have  a  further  or  renewed  lease  from  A. 
of  the  premises,  how  is  that  to  be  effected  ? 

28^  A  testator  apposnte  G.  and  D.  executors 
of  his  wiU.  C.  renounces  probate,,  and  D. 
proves  the  will  alone,  and  dies  in  the  lifetime 
of  C.  Who  is  the  testator's  personal  repre- 
sentative ? 

29v  State  tibe  general  outiine  of  the  form  of 
a  conveyance  of  a  foe  simple  estate. 

30.  AliM»  the  onlii&e  of  the  usual  form  of  a 
lease  by  the  freeholder  of  a  home  for  a  tern  of 
years. 

31.  If  A.  has  a  deeree  in  equity  againflt  ^ 
for  the  payment  to  him  of  a  sum  of  money, 
how  is  that  to  be  made  a  charge  i^kni  B.'s 
estate? 

32.  D.  is  a  reetor^  and  baa  sown  part  of  the 
glebe  with  wheat,.aiBd  dies  before  harveat  tMne, 
to  whom  will  this  crop  bdong,  and*  what  i« 
sueh  crop  denominated  ? 

33.  State  in  what  case  a  leasee  nadm  a  kase 
by  a  tenant  for  lifo  would,  and  wmM  not,  be 
entitlsd  to  such  a  wheat  czsp,  when  anch 
tenant  for  life  die  before  the  cutting  of  anch 
crop*  or  where  such  lease  ei^ired  fay  eflvxioit 
of  tune  before  that  period. 

34.  Steto  how  an  estate  tafl  ia  to  be  oen- 
verted  into  a  fee  simple  estate,  and  hfy 
parties. 


IV.  —  ncwmr. 


AND  PRACTICR 
eOUBTS. 


OP    THK 


3&  Can  the  prochein  Amy  of  an  infant  aue 
informii  pauperis,  or  can  any  objection  be  sus- 
tained tcr  snch  prochein  Amy  on  the  ground 
of  his  poverty  ? 

36^  Can  ft  manied  woman  in  ainr  aad  what 
case  institute  a  suit  as  a/ems  aoler 

37.  Is  the  wife  a  necessaiy  party  to  a  suit  ia 

X'\y  for  recover  V  of  nroperty  accruing  to  her 
marriage,  ana  is  there  any  difference  in  the 
rules  of  law  and  equity  in  this  respect  ? 

38«  Upon  what  nrinciple  is  it  decided 
whether  a  defence  shall  be  made  by  plea  or  de- 
mnirer? 

39.  What  is  mnltifiuumsness?  and  what  is 
the  mode  of  defence  to  a  bill  objectionable  on 
that  ground  ? 

40.  Will  a  court  of  equitv  make  any  dii&r- 
ence  in  its  decision  on  an  onjection  taken  to  a 
next  friend  of  a  married  woman,  er  an  infont, 
on  ti&e  ground  of  the  next  friend  beii^  in  inffi-> 
gent  eurcumstances ;  and  if  so,  why^? 
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41.  IFa  sole  pkiadffbecomesbaziknq^  what 
proceedings  is  it  necesaRnr  a  defendant  shmild 
take  to  free  himself  from  ttie  suit? 

42.  Can  an  alien  in  respect  of  any,  and  what 
interests,  institute  a  suit  in  Uie  En^iftieh  conrtB  ? 

43»  State  the  different  disabilities  by  ^riiich 
a  person  may  be  hindered  from  suing  in  courts 
of  equity,  and  the  two  distinguishing  characters 
of  these  disabilities. 

44.  Is  a  bankrupt  a  necessary  party  to  a  bill 
filed  against  the  assignees  ? 

45.  What  is  the  effect  of  a  plaintiff  amend, 
in^  the  original  bill  before  answering  a  cross 
biU?  ^ 

4C.  State  what  matters  arising  after  filing  a 
bill^  can  be  introduced  an  the  record  bymeana 
of  an  amended  bill  ? 

47.  Is  the  Attorney-General  a  necessary 
party  t»  a  suit,  the  subject  mattor  of  which  isa 
legacy  given  to  a  charity  already  estdbEslMd } 

4a.  In  what  case  is  toe  signature  of  counsel 
to  an  answer  unnecessary  i 

49.  State  the  different  parts  of  a  bilL 

V.  BAJilCmjPTCT,   AND    PRACTICE     OF  THE 

COtCTBTB. 

50;  When  was  the  last  statute  for  amim<iwg 
the  laws  rehiting  to  bankrupts  passed  I 

51.  What  description  of  persons  are  liable 
to  be  made  bankrupts  ? 

53:  What  is  the  amount  of  debt  in  respect 
of  wlncfa  a  single  creditor  can  petition  to  make 
his  ddMor  a  bankrupt  ? 

53.  What  is  the  amount  of  debt  in  respect 
of  wUA  two  or  more  creditors  can  petition  to 
make  tike  debtor  a  bankrupt  ? 

54.  What  is  the  mode  of  proceeding  to  ob- 
tain a  fiaC? 

55.  What  is  done  at  the  first  and  second 
meetinOT  respectively  under  a  fiat  ? 

56.  How  are  the  creditor's  assiipiees  and  the 
official  HBsignees  respectivdy  appoint^  i 

57.  What  are  the  respective  duties  of  the 
credltor'B  assignee  and  the  offidal  assignee  ? 

58.  Cm  contingent  debts  not  actuaUy  due  at 
the  thne  of  the  bankruptcy,  in  any,  ana  if  any, 
in  what  eases  be  proved  under  the  fiat  ^ 

59*  In  whom  is  the  power  of  granting  or 
withholding  a  bankruprs  certi&»te  of  con- 
fwrinity  vested  ? 

GO.  What  advantage  does  the  buikrupt  de*> 
rive  fimn  obtaining  his  certificate? 

61.  What  courts  have  jurisdiction  in  bank- 
ruptcy, and  to  what  court  is  the  «J*^"^ft'^ 
appeal? 

62.  Is  a  bankrupt  entitled  by  law  taany,  and 
if  any,  what  allowance  out  of  his  estate  I 

63.  In  whom  is  the  right  of  appointing  the 
solicitor  to  carry  on  the  .proceemngs  under  a 
bankrotftcy  vested  ? 

64.  Have  the  assignees  of  a  banfarupt  any 
powo^'^to  surrender  leasehold  premises  held 
by  the  bankrupt  without  the  consent  of  the 
lessor? 

VI.  CRIMINAL  LAW,  AND  PROCEEDINGS  BB- 

PtfRR  JdSTlCBS  OP  TBB  PRACR. 

65.  What  is  an  indictment,  and  for  what 
offences  does  it  lie  ? 


66.  What  is  ih.e  distinction  between  snnple 
and  coinfiowu^  larcsny  ? 

67.  Eyplain  the  nature  of  the  proof  required 
to  nudntam  an  indictment  for  robbery. 

68*  Is  there  any,  aoid  if  any,  what  rule,  as 
to  the  admissibUity  to  bail  in  cases  of  felony  ? 

69.  What  proof  is  reouisite  in  order  to  ex- 
cuse a  person  from  punisnment  on  the  ground 
of  insanity. 

70.  How,  as  respects  evidence,  and  by  what 
number  of  jurors,  is  an  indictment  found,  in 
the  first  instanee  ? 

71.  Is  any,  and  if  so,  what  protection  afforded 
to  a  married  woman  who  has  committed-  a 
crime? 

73.  What  is  the  distinction  between  an  ac- 
cessory before,  and  an  accessory  after  the 
feet? 

73.  Is  there  any  plea  besides  li&at  of  *'  not 
guilty "  which  a  pnscmer  may  plead  to  an  in- 
dictment; amd  if  so,  what  is  sucli  plea  ? 

74.  In  what  case  are  the  dying  declarations 
of  a  party  dseeased  receivable  in  evid»ce  ? 

76.  WhatisinnMnr? 

76.  What  is  Dorgkry,  and  how  is  it  punish- 
able when  accompanied  with  and  without  vio- 
lence? 

77-  What  is  homidde,  and  in  what  does  it 
differ  fiNun  asivder  ? 

7a*  Whttt  is  the  rule  of  law  as  to  inferring  a 
guilty  intendon  in  parties  accused  ^ 

79w  What  is  the  law  respecting  t^e  support 
and  mai^enance  of  bastard  chil<hren,  and  how 
and  by  whom  is 'the  law  administered  ? 


BANKRUPTCY  LAW.— ABOfilTIOIf  OF 
ARREST. 

[We  entirely ciNicur  inthe opinions espressed 
in  the  following  letter,  and  hope  the  subject  win 
be  brought  forward  as  suggested.] 

Jh  the  MdUor  <^  the  Ltgai  Obtmmer. 

Sir, — Some  active  steps  should  moat  cer- 
tainly be  taken  to  alter  the  present  mode  of  le- 
gislation.  Many  of  the  late  statutes  have  the 
wpearance  of  bdng  drawn  up  and  passed  in 
the  greatest  possible  hurry,  without  sufficient 
regi^  to  the  effect  they  may  produce  on  the 
pre-existing  law.  The  late  Bankruptcy  Act, 
5  &  6  Vict  c.  122,  ia  an  example  of  what  I 
have  stated.  Before  this  act  haa  been  in  ope- 
ration any  great  length  of  time,  it  was  found 
necessary  to  alteif  ^  in  several  respects,  and 
tiien  the  7  &  8  Vict.  c.  96,  was  passed ;  but  still 
it  is  universally  admitted  that  a  chang^mnst  bo 
ag4dn  made.  There  seems  to  be  very  little 
hope  of  this  law  being  settled,  unce  every  ses- 
sion produces  a  new  statute.  Would  it  not  be 
much  better  to  make  one  decided  change  at 
onoe,  than  thus  to  try  experiments,  and  go  on 
legislating  by  halves  and  quarters  ? 

There  is  one  part  of  the  latter  act  which  I 
vnsh.  particularly  to  call  your  attention  to,  and 
that  is,  "  the  abolishment  of  imprisonment  for 
i  debt."     The  effect  which  this  has  produced 
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appears  to  me,  from  my  own  observation,  to  be 
anytfaine  but  beneficiid  to  the  commtmity  at 
large.  There  is  a  certain  class  of  persons  who 
are  only  to  be  deterred  firom  running  into  debt 
by  the /ear  of  punishment,  and  this  wholesome 
fear  the  late  act  has  removed,  for  a  man  now 
has  only  to  keep  within  a  debt  of  20/.  to  anyone 
creditor,  and  ne  is  safe ;  and  even  supposing 
his  debt  should  exceed  20Z.,  and  he  is  taken  in 
execution,  he  then  presents  his  petition  to  the 
court,  and  is  forthwith,  as  a  matter  of  course, 
discharged;  and  although  a  day  is  appointed 
for  him  to  appear  and  undergo  an  examination, 
vet  if  there  is  anything  in  his  afiairs  which  he 
knows  would  not  bear  investigation,  he  avails 
himself  of  his  release  from  prison  to  run  away, 
and  leave  his  creditors  to  do  the  best  they 
can. 

When  the  advocates  for  the  abolishment  of 
imprisonment  for  debt  speak  so  strongly  of  the 
hardship  of  throwing  a  aebtor  into  prison,  they 
appear  quite  to  overlook  thtunfortunateeraUtors 
of  such  a  debtor,  who  are,  in  fact,  the  more  de- 
serving of  pity  of  the  two  parties ;  for  I  think 
it  will  De  found  that,  in  nine  cases  out  of  ten, 
men  get  into  difficulties  through  some  fault  of 
their  own,  either  from  fraud  or  extravagance. 
Such  being  the  character  and  effects  of  the  late 
Bankruptcy  and  Insolvency  Acts,  is  it  to  be 
wondered  at  that  the  cries  tor  reform  are  loud  ? 
And  that  a  great  change  is  required  must  be 
manifest  to  all.  Yet,  I  trust  nothing  will  be 
done  precipitately,  or  without  due  consideration. 
The  present  law  should  be  well  understood,  and 
the  aefects  seen  bv  those  who  frame  the  new, 
and  the  effects  of  the  new  should  be  well  weighed 
before  being  allowed  to  come  into  operation, 
otherwise  we  shall  have  the  same  complunts 
and  the  same  cries  for  reform  at  the  end  of 
next  year  as  we  have  at  this  moment.  As  long 
as  the  present  system  of  legislatbn  continues, 
the  profession  cannot  be  expected  to  make 
themBelves  masters  of  the  law. 

I  have  thus  addressed  you  on  the  present  sjrs- 
temof  legislation,knowinghowsteaailyyou  have 
always  persevered  in  opposing  it,  andl  trust  that 
before  long  the  subject  will  be  tidcen  up  by  the 
kno  societies  in  earnest.  They  are  the  only 
means  by  which  a  change  can  be  effected,  as 
the  efforts  of  individuals  can  have  very  little 
weight. 

F.  W.  G. 


ABOUTION  OF  ARREST.— EXECUTION 

FOR  COSTS. 

[7  &  8  Vic.  c.  96.] 

There  is  one  point  among  the  many,  in  this 
act,  which  appears  to  be  well  worth  considering ; 
it  is  this :  "  Whether  or  not  a  plaintiff  can  be 
taken  in  execution  for  costs  recovered  by  a 
defendant,  on  verdict,  where  such  costs  do  not 
amount  to  20/.  ? 

Let  us  suppose  the  costs  taxed,  and  judg- 
ment signed  for  'the  amount,  does  this  become 
a  "judgment  obtained  in  an  action  for  .the 


recovery  of  a  debt"  within  thejmeaniog  of 
the  clause  of  this  act  of  Parliament?  for, 
although  the  plaintiff  bmuf^ht  the  action  to 
recover  a  sum  which  he  claimed  as  bang  due 
for  a  debt,  yet  the  verdict  having  been  given 
for  the  defendant,  it  would  appear  that  there 
was,  in  fact,  no  debt  due;  and,  taking  this 
view  of  the  subject,  the  act  would  not  apply. 

In  considering  the  several  sections  of  the 
act  bearing  upon  this  matter,  we  first  look  at 
section  57,  which  recites  "  that  no  person 
shall  be  taken  in  execution  upon  any  judgment 
obtained  in  any  of  her  Majesty's  courts  in  any 
action  for  the  recovery  of  any  debt  wherein 
the  sum  recovered  shall  not  exceed  the  sum 
of  20/.,  exclusive  of  the  costs  recovered  by  such 
jud^ent.''  Now,  although  the  words  of  tlujB 
section  would,  at  first  si^ht,  appear  to  be  rather 
ambiguous,  yet  on  considering  the  latter  part 
thereof,  that  "  the  sum  recovered  shall  be 
exclusive  of  costs,"  it  seems  to  be  quite  dear 
that  some  amount  of  debt  must  be  recovered 
beyond  costs  ;  and  it  is  the  plaintiff  only  who 
can  possibly  recover  any  such  amoimt ;  there* 
fore  we  contend  that  this  section  does  not  apply 
to  costs  recovered  by  the  defendant,  when  the 
plaintiff  fails  to  establish  his  claim  to  the 
verdict. 

Again,  the  58th  section  recites,  "  that  any 
person  in  execution  at  the  time  of  the  passing 
of  the  act  upon  any  judgment  obtuned  in  any 
action  for  tne  recovery  of  any  debt  wherdsi 
the  sum  recovered  shall  not  exceed  20/.,  ex« 
elusive  of  costs,  may  apply  for  his  discham.'' 
It  appears  from  the  latter  portion  of  these 
words  that  it  must  be  a  defendant  in  execntioa 
who  can  claim  the  benefit  of  this  act,  because 
it  must  be  some  person  against  whom  a  debt 
has  been  recovered  (exclusive  of  costs)  amount- 
ing to  less  than  20/.  In  the  case  of  a  plamtiff 
in  execution  for  costs,  no  part  of  the  judgment 
on  which  he  was  so  taken  in  execution  arose 
from  a  debt  recovered  in  an  action. 

We  have  been  informed  that  a  plaintiff  in 
execution  for  costs,  amounting  to  19/.  odd,  at 
the  time  of  the  passing  of  |he  act,  implied  to 
the  judge  at  chambers  for  his  dischaige,  and 
that  he  obtained  an  order  for  the  same  nnder 
this  clause.  We  do  not,  however,  vouch  for  the 
fact  from  personal  knowledge, but  froiii  informa- 
tion received  at  the  office  of  the  sheriff  of  Mid- 
dlesex  by  a  correspondent,  it  appears  that  an 
action  was  brought  by  the  defendant  against  the 
sheriff  of  Middlesex,  wherein  the  defendant'e 
costs  were  texed  at  19/.  I9s.  The  information 
was  so  furnished  to  our  correspondent  on  his 
calling  at  the  sheriff^s  office  in  reference  to  a 
case  of  a  similar  nature,  in  which  one  of  the 
officers  had  objected  to  take  a  phdntiff  in 
execution  on  a  ca.  sa.,  the  defendant's  costs 
having  been  taxed  at  less  than  20/. ;  the  officer 
having  stated  his  objection  to .  arise  in  consel. 
quence  of  the  information  he  received  of  the 
foregoing  decision,  and  in  consequence  of 
which  he  was  advised  that  he  could  not  take 
the  plaintiff. 

But  there  is  one  point  in  favour  of  a  different 
new  of  the  case.    The  defendant  is  entitled  to 


New  Common  Law  ButinesM, — Canvasdngfor  Profeseional  Business. 


6r 


executioii  for  hiB  costs  under  the  4  J.  1,  c.  3, 
8.  3 ;  and  23  H.  8,  c.  15,  s.  1 ;  and  the  late  act 
says  nothing  in  direct  c6ntravention  of  these 
acts,  which  the  legislature  certainly  would 
have  repealed  or  amended  in  case  thejr  intended 
to  give  toplaintifis  the  protection  which  is  now 
granted  to  defendants. 

The  69th  section  enacts,  that  ''  the  judjg^e 
who  tries  the  cause  may  (under  certain  cir- 
cumstances) order  that  the  drfendtmt  shall  he 
taken  in  execution,  although  the  debt  recovered 
does  not  amount  to  20/.,"  in  the  same  manner 
as  if  this  act  had  not  been  passed. 

Hie  52nd  section  ag^  refers  to  the  defend- 
aU«  and  redtes  that  "  if  it  shall  be  made  to 
appear  to  the  judge  that  the  dtfendani  is 
unable  to  pay  the  debt  or  damages  recovered, 
he  may  suspend  the  execution,  &c.,  in  his  dis- 
cretion/' No  such  provisions  arc  made  for  a 
"  poor  plaintiff;"  indeed,  the  whole  tenor  of 
the  act  may  be  fairly  construed  as  having  been 
firamed  for  the  purpose  of  protecting  the  per- 
sons of  poor  debtors  from  arrest,  who  must, 
aloiost  of  necessity,  be  defendants;  and  it 
cannot,  surely,  whilst  affording  protection  to 
the  person  ot  an  unsuccessful  defendant,  at 
the  same  time  shield  from  the  "  strong  arm  of 
the  law"  an  unsuccessfal  plainUff,  who  has 
brooght  an  action  which  has  turned  out  to  be 
basea  on  an  unfounded,  if  not,  a  vexatious, 
clahn.  Besides,  if  under  the  provisions  of  a 
certain  act  of  parliament  (1  &  2  Vic.  c  1 10) 
a  defendant  is  punished  for  vexatiously  defend- 
ing an  action,  why  should  a  phuntiff  be  suffered 
to  prosecute  a  vexatiouB  claim,  without  being 
liable  to  pay  the  penalty  attached  to  his  failure. 

Under  all  the  circumstances,  we  see  no 
reason  to  think  that  a  plaintiff  cannot  be  taken 
in  ezecndon  for  defenoant's  costs,  where  those 
coats  amount  to  less  than  20/. 

On  this  point  see  the  case  of  Goddard  v. 
Nedjf,  reported,  p.  55,  anth. 


And  by  s.  13  it  is  enacted,  that  the  Ck)urt  of 
Admiral^,  upon  application  to  be  made  within 
three  calendar  months  after  the  trial  of  any 
such  issue  by  any  party  concerned,  may  grant 
and  direct  one  or  more  new  trials  of  any  such 
issue,  and  may  order  such  new  trials  to  take 
place  in  the  manner  before  directed,  with  regard 
to  the  first  trial  of  such  issue,  and  may,  by 
order  of  the  same  court,  direct  such  costs  to 
be  paid  as  to  the  said  court  shall  seem  fit  upon 
any  application  for  a  new  trial,  or  ui)on  any 
new  tnal,  or  second,  or  other  new  trial,  and 
may  direct  by  whom,  and  to  whom,  and  at 
what  times,  and  in  what  manner,  such  costs 
shall  be  paid.  And  b]r  s.  14,  the  granting,  or 
refusing  to  grant,  an  issue,  or  a  new  trial  of 
any  such  issue,  may  be  matter  of  appeal  to  her 
Majesty  in  council. 

Upon  this  statute  there  have  been  several 
instances  of  motions  for  new  trials  made 
before  the  judge  of  the  high  Court  of  Admi- 
ralty. (See  the  Harriot,  1,  Rob.,  Jun.  Adm. 
Rep.  439.)  In  a  very  late  case  there  was  such 
a  motion,  and  the  case  was  argued  by  Dr. 
Addams  and  the  Solicitor  Genenu  on  the  one 

side,  and  Dr.  and  Mr.  Willes,  of  the 

common  law  bar,  on  the  other;  it  was,  I  am 
informed,  considered  that  barristers  attended 
the  Court  of  Admiralty,  not  of  right,  but  by 
courtesy,  but  Dr.  Lusbington,  the  ludge  of 
the  Admiralty,  seemed  to  approve  of  this  prac- 
tice ;  indeed,  it  is  agreeable  to  the  practice  in 
courts  of  equity,  and  I  do  not  see  how  a  court 
of  Admiralty  could  act  differently ;  it  is  clearly 
for  the  benefit  of  the  suitor  that  such  practice 
should  be  allowed.  S.  P. 

[These  cases  m  their  passage  through  the 
common  law  court,  must,  we  presume,  be 
conducted  by  the  practitioners  of  those  courts, 
and  not  by  proctors.— Ed.] 


NEW  COMMON  LAW  BUSINESS. 


Hie  statute  3  &  4  Vict.  c.  65,  s.  11,  (see 
Lord  Tenterden  on  Shipping,  by  Mr.  Sergeant 
Shee,  Appendix  clxii.,)  among  other  important 
alterations,  which  are  weU  wcHlhy.of  the  atten- 
tion of  common  lawyers,  enacts,  that  in  any  con- 
tested suit  depending  in  the  Court  oiAdrntraUj^, 
the  court  shaQ  have  power  to  direct  a  trial  by 
jury  of  any  issue,  or  issues,  on  any  question, 
or  questions  of  fact,  arising  in  such  suit ;  and 
that  the  substance  and  form  of  such  issue,  or 
issues,  shall  be  specified  by  the  judge  of  the 
■aid  court  at  the  time  of  dir^ng  the  same,  and 
if  the  {parties  differ  in  drawing  such  issue,  or 
israes,  it  shall  be  referred  to  the  judge  of  the 
said  court  to  settle  the  same ;  imd  such  trial 
sbaU  be  had  before  some  judge  of  her  Majesty's 
anperior  courts  of  common  law  at  Westminster 
at  the  sittings  of  nisi  prims  in  London  or 
Middlesex,  or  before  some  judp  5f  assize  at 
misi  prims,  as  to  the  said  court  shall  seem  fit. 


CANVASSING  FOR  PROFESSIONAL 
BUSINESS. 

It  has  always  been  considered  as  the 
settled  rule  of  the  profession,  that  public 
Bolicitorships  are  the  only  instances  in 
which  solicitors  can  become  candidates  for 
professional  business.  Where  a  nicancy 
has  in  such  cases  been  declared,  it  is  open 
to  any  solicitor  to  offer  himself  as  a  candi- 
date; and  these  appointments  are  fre- 
quently accompanied  by  honour  as  well  as 
emolument.  But  it  has  always  been 
deemed  disrepuUble  to  ask  for  the  business 
of  a  private  individual ;  and  many  practi- 
tioners have  carried  the  usage  so  far,  that 
when  a  client  of  a  brother  solicitor  has 
come  to  them,  they  have  endeavoured  to 
restore  the  confidence  which  usually  sub- 
sists between  respecuble  men  and  tbeir 
solicitors.     It  may  happen,  indeed,  that  a 
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person  in  private  lif<^  having  few,  if  anj^> 
legal  ^aira  to  manage*  may  have  no  soli- 
citor to  whom  he  particularly  looks ;  but 
even  then,  if  he  should  find  it  necessary 
to  institute  or  defend  a  suit,  we  never 
heard  that  he  was  subjected  to  the  annoy- 
ance of  being  canvassed  for  a  retainer. 
He  is  left  to  his  own  choice.  He  is  either 
acquainted  with  some  well-known  practi- 
tioner, or  he  applies  to  a  friend  for  a  pro- 
der  introduction. 

In  the  case  of  the  business  of  a  country 
attorney,  as  every  such  attorney  neces- 
sarily has  a  London  agent,  an  application 
by  a  London  attorney  to  conduct  his 
agency,  is  still  more  objectionable. 

We  regret  to  hear,  however,  that  a  cir- 
cular has  been  sent  to  country  practition- 
ers, by  a  young  attorney  in  London,  hold- 
ing an  official  situation,  which  may  be 
supposed  to  confer  some  degree  of  influ- 
ence. This  circular  states  "  that  be  is  open 
to  receive  agency  business  from  country 
solicitors  on  the  usual  terras ;  that  from 
his  iMractical  knowledge  of  the  routine  of 
the  business  of  all  the  courts,  due  and 
prompt  attention  may  be  relied  on ;  and 
stating  that  if  they  should  be  disengaged, 
or  likely  to  be,  he  should  feel  obliged  by 
their  commands^  or  bv  a  recomraeadation 
to  any  of  their  professMmal  friends.'* 

Having  recently  noticed  the  alleged 
breach  by  some  membevs  of  the  bar,  of 
the  rules  long  established  for  the  preser* 
vation  of  its  rank  and  hooovr,  we  haive  fdt 
called  upon  to  notice  this  infnngement  of 
the  rules  of  the  other  branch  of  the  pro- 
fession, and  hope,  if  possible,  that  some 
satis&ctory  explanation  can  be  given  on 
the  subject. 

In  a  profession  of  ten  thousand  men,  it 
is,  perhaps,  too  much  to  expect  that  all 
will  adhere  to  rules  established  fbr  the 
honour  ^aad  advantage  of  the  general 
body ;  and  in  this  case,  as  in  the  instances 
aiFectiDg  the  bar,  the  over<-crowded  state 
of  both  departments  may  account  fbr, 
though  it  cannot  excuse  or  justify  acts  of 
misconduct  to  which  <<  tlieir  poverty  and 
not  their  will  consents." 


of  that  statute,  which  he  aq^ypears  to  think  will 
have  Ikde  other  effect  than  altering  the  name 
of  contingent  remainders,  but  which  I  conceive 
is  firily  operative  to  abrogate  them,  and  in 
which  opinion,  on  an  attentive  perusal  of  the  Stli 
sec.,  your  correspondent  will,  I  think,  concur, 
if  not,  I  am  open  to  a  conviction  of  error,  and 
shall  be  very  nappy  of  his  assistance.    The  8  th 
sec.  of  the  act  provides,  "That  after  the  time 
at  which  this  act  shall  come  into  operation,  no 
esMe  in  land  shall  be  created  by  way  of  con- 
tingent remainder,  but  every  estate  which  before 
that  time  would  have  taken  effect  as  a  contingent 
remainder,  sfaaU  take  effect  (if  in  a  will  or  co- 
dicil) as  an  executory  devise,  and^Cif  iu  a  deed) 
as  an  executory  estate  of  the  same  nature,  and 
having  the  same  properties  as  an  executory 
devise."    The  hypothesis  of  your  correspond- 
ent on  this  section  is  quite  irrelevant ;  he  gives 
the  case  of  an  estate  in  land  being  limited  to  A. 
for  life,  remainder  to  the  heirs  of  B.,  and  A.  die 
during  the  lifetime  of  B.,  it  is  perfectly  clear 
that  this  remainder  could  never  take  effect  as  a 
vested  remainder,  but  then  that  has  nothing  to 
do  with  the  case.    The  present  subject  is  not 
whether  the  contingent  remainder  can  ever 
become   or   take    effect  as  a  contingent   re- 
mainder, but  whether  the  estate  created  can 
ever  taJce   effect  as  a  contingent  remainder. 
On  the  creation  of  an  estate  three  effects  may 
be  produced ;  first,  die  effect  may  be  a  contin- 
gent  remainder;   secondly,  the    contingency 
may  in  due  time  happen,  and  the  effect  be  a 
vested  remainder;  lastly,  the  vested  remainder 
mi^  take  effect  in  possession.     If  a  contingent 
remainder  is  created,  it  must  necessarily  ffom 
its  very  creation  take  effisct  as  a  contingent  re- 
mainder, bus  it  is  uncatain  whether  it  may 
ever  ^e  eflTect  as  a  vested  remainder.    The 
difficulty  of  "A  Subscriber,"  is  the  narrow 
construction  of  the  words  "  taking  effect/'  he 
applying  them  evidently  to  the  remainder  vest- 
ing or  taking  effect  in  possession.    I  think  the 
words  of  the  statute,  *'  every  estate  which  be- 
fore that  time  would  have  taken  effect  as  a  aon- 
tingent  renunnder,**  are  sufficientiy  clear. 

G.  M.  A. 


THE  ACT  TO  SIMPLIFY  THE  TRANS. 
FER  OF  PROPERTY. 

To  the  Editor  qf  the  Legal  Observer. 
SiK, — In  your  number  of  the  Legal  Obser^ 
ver  of  the  14th  September  last,  is  contained  a 
letter  on  this  statute  from  "A  Subscriber." 
Your  correspondent  appears  to  me  to  have 
formed  an  erroneous  opinion  on  the  8th  sec, 


RESULT  OF  THE  MICHAELMAS  TERM 
EXAMINATION. 

Ths  candidates  entitled  to  be  examined  on 
Tuesday  last  the  19tii  November,  were  134.  It 
appears  that  three  did  not  attend,  125  were 
pasted,  and  6  postponed.  Tlie  number 
paased  in  last  Trinity  Term  was  71 ;  in  Easter 
Term  92,  amd  in  Hilary  Term  9o  ;  makmg  a 
total  in  the  present  year  of  378.  In  Michael- 
mas Term  hist  year,  the  number  was  106.  That 
of  tlie  present  term  is  unusually  large,  but  still 
the  average  is  considerably  under  100  each 
term. 

The  Examiners  for  the  present  term  were 
Master  Turner,  of  the  Court  of  Queen's  Bench, 
with  Ml*.  Bayley,  Mr.  Clarke,  Mr.  Clayton,  and 
^'^   Pickering,  members  of  the  committee  of 


Mr. 


the  Incorporated  Law 
Kingdom. 


Society  of  the  United 


t^bB 


ATTORNEYS  TO  BE  ADMmraO. 

fittery  Tsrm,  1845. 

[Conchided  from  p.  4^.] 


Clerks'  Names  and  Besideiux.  To  whom  ArtkU,  AamifnediJSfe. 

Htllersden,  Frederick  Edward,  2,  Stafford 

Street,  Bond  Street WiHiani  Thomas  Laagbouxne,  Gra/s  Inn  Sqr. 

Hendemm,  Alfred,  Bzeter     ....  James  Tenelt  Exeter 

Haynes,  Bemamin,  4,  Grafton  Street  Baat,  Samuel  Danks,  Birmingham 

Fitzroy  Square ;  Westbromwlch  James  B.  Brackenbury,  Maacheatar 
Haedy,  Christopher,  the  younger,  76,  Great 

BttBseQ  Street Daniel  Boys,  Ely  Place 

Heath,  Allen  Borman,    10,    Lincoln's  Inn  Henry  Earte,  Andover 

Fields Walter  Hughes,  Bucklersbury 

Hawkins,  Christopher  Stuart,  80,  Lombard  Servington  Savery,  and  John  Thomaa  Savery, 

Street ;  and  Modbury      .        .        •        .  Modbuty 
Irving,  James  Corbet,  Great  George  Street, 

Westminster ;  and  Hemel-  Hempstead     .  Dieivid  Graham  Johnstone,  Lothbuzy 

Jackson  John  Thomas  Dodd,  Wellington      * .  John  Richards,  the  younger,  Reading 

William  Bkuridge^  wS^^n 
Johnstone,  William  Paul,  5,  Cardigan  Street, 

Manchester ;  and  93,  Dommond  Street  .  John  Owen,  Manchester 
JsBie9*  iTOfln  G Wynne,  6,  Aiiavies  nm;  and 

Hovford Francis  Lewis  Bedenham,  Hereford 

Ives,  James,  20,  Loughborough  Road;  Brix- 

teir;  and  CamberweD      ....  Herbert  Sturmcy,  Willington  Street 

Knowles,  Charles  James,  Slirewsburv     .        »  William  Cooper,  Shrewsbury 

Kirlew,  Daniel,  19>  Eart  Street,  Vtux&Mn     .  Henry  Maltby,  Old  Broad  Street 

r  ■■plmi  A  BbbertlQliot^  41,  Southampton  Henry  Smithrai,  New  Malton 

Buildi^^ ;  Langtoft ;  New  Malten ;  and  Charles  Smithison,  New  Maltoh 

Mav's  Buildings Thomas  Mitton,  Southampton  AoIdBiigs 

Lloyd,  John  Evan,  12,  Gufldfbrd  Street,  East, 

Wilmington  Square ;  and  Chu-emont  Sqr.  Jonathan  Rognrs  Fowsell,  HaveFfordwest 

Leach,  Francis,  26,  Russell  Square                  .  William  HenSiBESQa,  I^mcaster  Place,  Stnnd 
Langford,    Henry,  Westham,  Sussex;    and 

'Rnbiidge  w^eBs Robert  Foreman,  Tonbridge  WeQs 

Last,  Henr{r,  16,  Old  Square,  Vernon  Place;  Isaac  Last,  Hadleigh 

Hadleigh Robert  Chaere,  King's  Bench  Walk 

Manners,  William,  Grantham ;  and  Bedford 

Phce Robert  Henry  Johnson,  Grantham 

Mackrell,  William  Thomas,  6,  Johnson  Street, 

Westminster John  Lawrens  Bicknell,  Abingdon  Street 

Moore,  William,  Bishopwearmouth                 .  Anthony  John  Moore,  Bishopweamouthl 
Maberley,  Thomas  Henry,  Colchester;  and 

Pratt  Street Thomas  Maberly,  Colchester 

M'Leod,  Bentley,  DacrePtok,  Lee;  and  De 

BeauYoic  Square Henry  Lowe,  Southampton  Buildings 

Merrifield,  Thomas,  Wainileet;  and  Lincoln's 

Inn  Fields Thomaa  Seare  Merrifield,.  Wainfleet 

Marsh,  Robert,  42,  Chapel  Street,  Grosvener 

Place;.  Ickles;  and  Bird^  Builduurs       .  William  Fretwdl  Hoyle,  Rotherham 

Martinsao^  Hubert,  I, Mitre  Court  Builmngs ;  Philip  Martineau,  Montague  Place 

amf  Montaffue  Fbce       ....  William  Malton,  Carey  Street 
Mantell, Alexander  Houston,  High  Wycombe; 

and  Farriugdon John  William  Wall,  Deyixes 

Matthews,  Benjamin,  5,  Soley  Terrace,  Glou- 
cester; and  Amwell  Street       .        .        .  Edwin  'Hlsley,  Moreton 
Milner,  Christian  Splidt,  47,  Upper  Seymour 

Street ;  and  Exeter         ....  WHliam  Richard  Fishop,  Exeter 
Mackemde,  John  Henry,  Teignmoutfa;  and 

Lamb's  Conduit  Street    ....  Charles  Chappell  Tozer,  Teignmouth 
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MoUett,   AdolphuSj    Streatham    (Jommon ; 

Doughty  Street Thomas  Parker,  St.  Paul's  Churchyird 

Nicholls,  Charles  Kerry,  formerly  C.  K.  Whit- 

aker,  38,  Craven  Street,  Strand        .        .  Henry  Rodolph  ^igley.  Picket  Street 
Nail,  William,  Shipston^upon-Stour       .        .  Greorge  Nail,  Shipston-upon-Stour 
Owen,  Frederick,  Worksop ;  and  Gower  Place  Henry  Owen,  Worksop 
Ollard,    William    Ludlam,    69,   Torrington 

Sauare;  Snow  Hill;  and  Upper  Street, 

Islington .  Handip  Palmer,  Upwell 

Owen,  Arthur  Watkin,  12,  Wakefield  Street;     Conner  Oldfidd,  Holywell 

Mold;  and  Wihnot  Street  .       Hugh  Roberts,  Mold 

Pemberton,  Charles,  Liverpool        .  .  John  Coruthwaite,  Liverpool 

Pinniger,  John  Alexander  Mainly,  Chippen-     Broome  Pinniger,  Chippenham 

ham ;  and  Tonbridge  Pkce  .  H.  S.  Westmacott,  Gray's  Inn  Square 

Paine,  William   Stephen,    45,  York   Road,     \^miiam  Stevens,  FinedericVs  PUce 

Lambeth Thomas  Maples,  Frederick's  Place 

Perkins,  Richard,  the  younger,  15,  Ri^nt 

Square Richard  Perkins,  the  Elder,  Gray's  Inn  Square 

Philbnck,  George  Edward,  55,  Amwell  Street; 

Malvern  Terrace ;  and  Colchester    .        .  Frederick  B.  Philbrick,  Colchester 
Piggot,  Horatio,  3,  Garden  Place,  Lincoln's 

Inn  Fields ;  and  Colchester  •  Edward  DanieU,  Colchester 

Pennington,  James    Masterson,   14,   Gower     Richard  Armistead,  Whitehaven 

Street,  Bedford  Square ;  and  Bristol        .       Charles  Bevan,  Bristol 
Pearoe,  William,  Dorchester;  and  Lincoln's 

Inn  Fields Thomas  Coombs,  the  Elder,  Dorchester 

Rutherford,  John,  6,  St  Thomas's  Square, 

Hackney Geoige  Rutherford,  Lombard  Street 

Rawlins,  David  Archibold  Dixon,    Market     Samuel  Munckley  South,  Market  Harbonmgh 

Harborougfa ;  and  Leicester    .  .      Thomas  Ingram,  Leicester  and  Market  Har- 

borouffh 
Thomas  Ingram,  junr.,  Leicester  and  Market 
Harborough 
Randies,  Edward,  St.  Olive's  Vicarage,  Old    'William  Robinson,  Dudlev 

Jewrv ;  and  Dudley        ....       J.  W.  Freshfield,  junr.,  New  Bank  Buildings 
Rhys,    Charles    Thomas,    16,    Featherstone 

Buildings ;  and  Neath     .        .        .        .  Alexander  Cuthbertson,  Neath 
Raven,  Samuel,  junr.,  6,  Northampton  Place,     Rowland  Wilks,  Finsbury  Pku;e 

Islinffton ;  New  North  Road,  Islington  .  David  M.  Johnson,  Mooigate  Street 
Raphael,  Lewis,  junr.,  27,  Great  James  Street ,  Rowland  Nevitt  Bennett,  lincohd's  Inn 
Richardson,  Philetus,  9,  South  Phtce,  Albion 

Road,  Stoke  Newington  ....   Frederick  Hasley  Janson,  BasinghaH  Street 
Rttdd,    John,    Yarm ;    Grove  Street;    and     William  Fawcett,  Yarm 

Alington  Street Henry  Hill,  Verulam  Buildings 

Rach,  Adam  Joseph,  6,  University  Street, 

Tottenham  Court  Road;  Newington  next 

Sittingboume John  Moncjiton,  Maidstone 

Smit^,  Frederick,  Crediton     ....  John  George  Smith,  Crediton 

Francis  E.  Smith,  Crediton 
Shoosmith,  William,  6,  Gt.  Dover  Street,  Lam- 
beth ;  Northampton        ....  John  Heusman,  Northampton 
Sparham,  Henry  Mills,  59,  Burton  Crescent ;     Henry  Rogers,  Thetford 

and  45,  Essex  Street        ....       Thomas  C.  Kenyon,  Brandon 

Thomas  Barrett,  Lincoln's  Inn  Fields 
Surtees,  Alfred  Wright,  40,  St.  James's  Place   Michael  Clavton,  New  Sauare 
Stockley,  Richard,  Stratford ;  and  Lea  Bridge  Joseph  Smitn,  Coleman  Street 

Benjamin  Smedley,  New  Inn 
Edwin  Smith,  Bridge  Street,  Blackfiiars 
Charles  E.  Parker,  Princes  Street,  SpitalfieldB 
Smith,  Montague  Geoige,  Peter's  Port,  Litch-     William  Smith  Hemel  Hempstead 

field;   Bumham;    Bedford  Row;   and        John  Philip  Dyott,  Lichfield 

Blackfriar's  Road Anthony  Blyth,  Bumham 

Sudlow,  John,  the  younger,  Manchester .        •  James  Crossley,  Manchester 
Smith,  Robert  Edwin,  35,  Marchmont  Street, 

Brunswick  Square ;  and  Alnwick    .        .  Thomas  Thorpe,  Alnwick 
Spooner,  Thomas,  6,  Wells  Street,  Gray's  Inn     Sommersby  Edwards,  Long  Buckly 

Road ;  Leicester ;  and  Munster  Street     •      Thomas  Ingram,  Leicester 
Swainson,  William,  18,  Apollo    Buildings,     John  William  James  Dawson,  Charlotte  Street 

East  Street,  Walworth     .        •        •        .  Bk)omsbury 
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Steve&8,  Richard^  Loudon  Pkce«  Brixton; 

andWitham Edward  Wilson  Bank«>  Witham 

Sterenaon,  George,  12,  Marlborough  Place, 

Walworth  Road ;  and  Leicester        •        .  Richard  Toller,  Leicester 
Shekell,  John  Hilton,  15,  Wella  Street,  Gray's 

Inn  Road;  and  Gower  Place    •  .   Edmund  Wells  Oldaker,  Pershore 

Salmon,  George,  Burton  Crescent;  Russell     William  Wise,  Ru^^by 

Place ;  Upper  Wharton  Street  .        .       Frederick  Dowding,  Bath 

Trayera,  William  Thomas  Locke,  Hythe  .        .  Ralph  Thomas  Brockman,  Folkestone 

Eldward  Watts,  Hythe 
Tucker,  Andrew,  the  younger,  Bellair  House, 

near  Charmouth John  Henry  Benbow,  Stone  Buildings 

Thurston,  Obed  Edward,  Thomburr;  2,Fre* 

derick's  Place,  Gray's  Inn  Roaa      .        .  Thonuis  Grossman,  Thombury 
Tndge,  John  Williams,  2,  Cloudesley  Street, 

Cloudesley  Square ;  Presteign ;  and  High 

Street,  Alagate Thomas  King  Stephens,  Presteign 

Thompson,  John  Mawlen,  5,  White  Hart  Court  John  Atkins,  White  Hart  Court 
Vaughan,  Samuel  Bradford,   8,    Symond's 

Inn ;  Dyer's  Buildings    .        .        .        •  Frederick  John  Manning,  Craven  St.,  Strand 
Van  Sommer,  James,   2,   Chatham    Place, 

Hackney Robert  Itiddell  Bayley,  Basinghall  Street 

Wake,  Bernard,  Osgathorpe  House,  Sheffield     Bernard  John  Wake,  Sheffield 

William  Wake,  Sheffield 
Whitaker,  Charles  Kerry,  now  Nicholls,  Charles 

Keny,  38,  Craven  Street,  Strand      .        •   Henry  Rodolph  Wigley,  Pickett  Street 
Wilson,  Charles,  15,  Tavistock  Place;  Man* 

Chester;  and  Connaught  Terrace     .        .   Henry  Charkwood,  Manchester 
Ward,Cliarles  Edward,  Upper  Charlotte  St., 

Fitxroy  Square Francis  Ridout  Ward,  Bristol 

Welchman,  Charles  John,  29»  Lincoln's  Inn 

Fields;  and  Southam      ....   Robert  Frederick  Welchman,  Southam 
Webb,  Henry,  39,  Tavistock  Street,  Covent     Robert  Hinde,  Milton  next  Sittingboume 

Garden   .        , John  Hinde,  Milton  next  Sittingboume 

Waller,  lliomas  Henry,  188,  Sloane  Street,     William  Saltwell,  Charlton  Chambers,  Regent 

Knightsbridge         .        .        ,        .        .  Street 
Yatman,  Herbert  George,  18,  Norfolk  Cres- 
cent, Hyde  Park Charles  Druce,  the  younger,  Billiter  Square 

Yorke,  Henry,  Oundle ;  and  6,  Myddleton     George  Croicton,  Oundle 

Square Henley  Smith,  Wamford  Court 

7b  be  added  to  the  Inst  pursuant  to  Judges'  Orders. 

Aldridge,  Walter  William,  Lawn  Place,  Shep-    Joseph  Warner  Bromley,  South  Square,  Gray's 

herd's  Bush Ion 

Buck,  Charles,  7,  Great  Ormond  Street ;  and 

New  Ormond  Street        ....  Thomas  Swainson,  Lancaster 
Camochan,  Thomas    Harsley,  36,    Bedford     Frederick  Hawksley  Cartwright,  Bawtry 

Row;  andBawtry Charles  Bell,  Bedford  Row 

Geiy,  Thomas  Lewis,  Daventry       .  •      .        .  Thomas  Orton  Grey,  Daventry 
Hutchinson,  Burv  Victor,  26,  Portland  Ter- ' 

race.  Regent's  Park;  Albemarle  Street; 

and  ^^gmore  Street        ....  George  Basham,  Staple  Inn 
Uayward,  Charles  Francis,  2,  Adelaide  Place, 

CStjr;  and  Dartford         ....  John  Hayward,  Dartford 
Robert  Charles  Kentish,  Newport,  Essex ;  1 1, 

Hunter  Street,  Brunswick  Square ;  War- 
wick Court,  Gray's  Inn  Place  .        .        •  Thos.  Probert,  Saffiron  Walden ;  and  Newpc^rt 
Reeve,  Richard  Henry,  106,  Great  Russell 

Street ;  Lowestoft;  and  Southampton  Row  Edward  Norton,  Lowestoft 

Put  through  the  Door  of  the  Masters'  Qfice,  Date  not  known. 

S     tU      i  am,  23,  Bayham  Terrace,  Cam-     Georse  Trewhett,  Cook's  Court 

den  Town John  Bell,  Vine  Street 

Alfred  Goddard,  King  Street 
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opinion  was  in  his  possession^ 
held  it  to  be  privileged. 


ihe  court 


KOII0  Cotut. 
[Reported  by  E.  Yansittabt  Nbalb,  Biq.^  Barrisler 

BPECIPIG     PBRFOEMANCJB.  —  CONOITIOV. — 
SOLICITOR. — COVPEN6ATXON. 

A  purchaser  offered  i9  acoept  u  certmn  lot  of 
tand,  tohich  proved  to  be  smaller  than  had 
been  repireaettted  in  Ike  amsdOimu  f(f  sah, 
\f  the  vendor^ s  solicitor  woM  then  make  a 
declaration  as  io  the  fiik,  Tkistke'teUci' 
tor  said  he  could  not  do  untU  he  had  ex- 
amined a  certain  document :  when  he  had 
made  this  tanmiaafitm,  he  ^ered  to  make  the 
remdred  ieriaraiion*  iUd,  tte /Ae  ptem- 
tiff  might,  nevertheless,  rtfuse  to  accept  the 
ioL 

Thk  plaintiff  in  thii  case  had  bought  at  an 
aucticm,  a  lot  described  in  the  particulars  of 
sale  as  consisting  of  6  acres  more  or  less> 
of  which  7  acres  were  freehold  and  1  acre 
copyhold.  On  meaaurement  it  was  found  that 
the  lot  consisted  onlv  of  6f  acres :  the  plaintiff, 
therefore,  brought  nis  bm  ibr  compensation. 
The  defence  set  up  was,  that  the  plaintiff  had 
agreed  to  take  the  lot  as  it  was :  and  it  ap- 
peared that  he  offered  to  do  so  if  the  defendant's 
solicitor  would  make  a  declaration  that  the 
whole  lot  was  freehold;  the  land  had  been 
allotted  under  an  award,  and  the  solicitor  de- 
clined making  any  such  declaration  until  he 
should  have  an  opportunity  of  inspecting  the 
award.  When  he  nad  done  so  he  declared  his 
readiness  to  make  the  required  declaration,  but 
the  plaintiff  then  refused^ to  accept  the  lot,  un- 
less a  copv  of  the  award  shoula  be  set  out  at 
the  defenaanfs  expense  in  the  deed  of  convey- 
ance, which  the  defendant  declined  to  do. 

Mr.  Turner  and  Mr.  Bloxom,  for  the  plaintiff. 

Mr.  Kindersleg  and  Mr.  Glasse,  for  the  de- 
fence. 

Lord  Longdate  said,  here  an  offer  was  made 
by  the  plaintiff,  which  was  not  accepted,  for  his 
offer  was  to  accept  the  land  if  the  defendant's 
solicitor  would  then  make  a  certain  declaration, 
which  he  did  not  make.  When  the  declaration 
was  made  its  acceptance  was  accompanied  by 
conditions,  which  were  not  comphed  with; 
there  must,  therefore,  be  the  usual  reference. 

Maiden  v.  ISfson-    July  18,  1844. 


IBeportsdb^J.  H.  Ooom,  Ag.,  Jkmwter  at  Lam.] 

PRACTICE. — PRODUCTION  OF  DOCUMRNTS. — 
PRIVILEGED  COMMUNICATIONS.  —  COUN- 
SEL'S  OPINION. 

On  motion  for  the  production  qf  an  opinion, 
taken  fifteen^fsors  ago  bg  cesUu  que  tmtii, 
tftST  a  dispute  had  arjftn  Mvofti  hkn  'smd 
his  trustee,  wiM  wa»  nowitkswsAjeet  ef  an 
original  and  cross  suit,  it  being  admitteid  bv 
the  answer  of  the  cestui  que  trust  that  such 


Mr.  ^Kller  moved  for  the  pcodnotion  of 
certain  papen  and  docmasnts  admitted  itf  ihe 
schedule  to  tiie  defendant's  answer  to  iie  in  his 


ion,  .and,  amongst  others,  lor  Uie  aso- 
luction  of  an  opmion  of  the  late  Mr.  Bell, 
taken  about  fiftsen  years  ago.  The  original 
bill  had  been  filed  by  a  cestui  que  trust,  for  the 
purpose  of  setting  ands  tiie  ssfe  of  m  tnu^ 
estate  to  a  trustee,  thirty  yesis  sinoe.  The 
de^Bnce  to  this  bill  was,  that  the  dgfrn^hnrf, 
haviqg  full  Jknowledge  of  his  rights,  acquiesced 
in  the  sale.  The  cross  liill  was  filaci  bf  the 
trustee  lor  disoovenr.  The  defsodant  admitted 
that  he  had  taken  the  opinion  of  comissi,  and 
that  sttch  aninion  came  into  his  pusaoBsion 
The  case  ana  the  opinioii  were  set  out  in  ibe 
cross  biU,  and  the  defendant  dedined  to  pro- 
duce the  k^ter.  It  was  innistnd  that  the  case  and 
opinion  haying  been  prepared  and  taken  in  a 
matter  in  which  both  eeffia^vie  trust  and  tm- 
tee  were  interested,  and  at  so  distant  a  period 
as  fifteoi  years  ago,  they  most  now  be  con- 
sidered as  forming  a  part  of  the  tide  of  both 
parties.  Newton  v.  Bere^ord,  1  You.  377*; 
Richards  v.  Jackson,  18  Ves.  474 ;  Radcliffe 
V.  Foreman,  2  Bid.  P.  C.  S14. 

Mr.  Shebbeare,  conlr&.— The  Master  had 
decided  that  the  opinion  need  not  be  pvodnced, 
and  this  was  not  exoepted  to.  An  opimon  of 
counsdiiad,  according  to  aU  the  aothmitiieB, 
been  excepted  from  the  general  rule  as  to  the 
production  of  documents.  The  piaiuliff  in  the 
cross  suit  must  iiave  obtained  a  copy  of  the 
case  and  opinion  improperly.  Thev  were  hotii. 
prepared  and  taken  adversely  to  nim  by  the 
cestui  que  trust,  with  the  view  of  impeaching 
the  sale.  Ii;  Radcliffe  v.  Farsman,  in  tibe  House 
of  Lords,  the  distinction  was  taken  between  a 
case  and  an  ojMnion.  In  Preston  v.  Carr,  1 
Y.  &  J.  175,  it  was  again  recognised;  the 
court,  however,  aayma,  t£ct  if  the  opinion  ofion 
the  first  case  were  enuiodied  in  a  second  case, 
that  then  it  might  be  produced;  otherwise,  iL 
was  protected.  Nias  v.  the  Northern  and 
Eastern  RaiUoag  Comfong,  2  Keen.  76  ;  l^oeid 
Walsingham  v.  Goodncke,  3  Harew  122 ;  ^Oreeii- 
law  V.  King,  I  Beav.  140. 

His  Honour  said  he  had  repeatedly  ariered 
opinions  to  be  nroduced  where  the  truslae  had 
taken  them  on  oehalf  af  the  eeUwi  que  tcust, 
and  thejr  had  been  paid  for  oot  of  the  tnsst 
estate,  but  it  was  understood  that  mere  ad- 
idce  given  to  a  partj  on  his  own  bdial^  ad» 
versely  to  anoliier,  was  protected.  The  case 
might  be  important,  becmise  it  wif^  mimit  a 
certain  state  of  facta.  Ha  wished  to  read  tbs 
l^ding^,  and  to  inquire  as  to  the  case  of 
Flight  V.  Robinson,  before  finally  disposing  of 
the  motion. 

Nov.  €.— Sir  James  Wigram,  V.  C,  now 
delivered  jud^rment :— This  was  a  motion  by 
the  pfauntifis  m  a  cross  scdt  for  the  pneduotion 
of  aocoments  contained  in  the  schedule  to  the 
answer,  and  admitted  to  be  relevant  to  the 
matters  mentioned  in  the  bill.  Amongst  other 
documents,  was  a  case  which  had  been  sub- 
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mitted  b^  the  dafendant  to  his  counsel  and 
the  qpnuon  thereupon.  The  defendant  has 
sabmltted  to  produce  the  case,  but  has  resisted 
£he  production  of  the  opinion.  The  only 
quMtiMi  upon  which  I  was  called  to  exercise 
n^  judgment  was,  whedier  I  should  order  the 
opinion  to  be  produced.  Attending  to  the 
admission  in  the  answer,  and  to  the  Issue  in 
the  cause,  there  can  be  no  doubt  that  the 
ooinion  may  be  matoial  to  the  plaintiff's  case. 
*Ae  plaintiff^  therefore,  wHl,  primd  facU,  upon 
Mieral  principle,  be  endtled  to  have  it  pro- 
auced,  unless  the  defendant  has  shown  by  his 
answer  that  the  document  is  privileged.  If 
his  answer  shows  that,  it  win  oecome  unne- 
cessary to  consider  whether  the  document 
n^ght  be  mftterial  or  not  to  the  plaintiflTs  case. 
It  was  stated  by  Mr.  Miller,  as  I  understood 
his  argument,  that  Lord  Lanff dale  had  lately 
decided  a  case  of  F^kt  t.  Jfoftuisoa,*  bv  the 
report  of  wluch  it  appeared  that  his  lordship 
considered  the  opinions  of  counsel  as  not  en- 
titled to  priiilef  e  although  it  apppured  that  they 
ink[ht  be  matoial  to  the  plaintiff's  case.  Upon 
referring  to  that  case,  however,  it  q>pears  that 
liOrd  llmgdale  distinctlv  recognises  the  au* 
thority  of  the  cases  whicn  determine  that  such 
documents  generally  are  privileged ;  and  that, 
afterwards  in  the  order  he  ma£  for  the  |»'o- 
duction  of  the  documents,  he  carefully  excepted 
those  which  fell  within  the  scope  of  the  de- 
cided cases  establishing  that  principle.  That 
case  leaves  tiie  authorities  precisely  where 
tfac^  stood  before.  In  order  to  avoid  a  re- 
petition of  my  own  opinion  upon  the  sub- 
ject, 1  shall  refer  only  to  the  case  of  Lord 
WeMnffham  v.  Goodricke,^  in  which  I  had 
occasion  fully  to  consider  the  subject.  I  re- 
xnain  of  the  opinion  I  then  expessed,  that 
whilst  the  state  of  the  law  renders  it  impossible 
for  parties  to  be  their  own  lawy^^*  '^^  to  act 
without  professional  advice,  it  is  indispensably 
necessary  that  the  privilege  now  conceded  to 
professional  communications  should  be  main- 
'  tained,  at  least  to  the  extent  to  which  it  is 
establuhed.  I  have  looked  into  the  hSl  and 
answer  in  these  suits,  and  by  the  latter  it  ap- 
pears that  the  opinion  in  question  was  taken 
after  the  dispute  bad  arisen,  which  dispute  is 
the  subject  of  the  original  and  cross  cause 
before  me ;  and  that  it  was  taken  for  the  pur- 
pose of  obtaining  the  opinion  of  counsel  for  the 
guidance  of  one  of  tiie  parties  in  respect  of 
that  very  dispute.  There  cannot,  in  my  judg- 
ment, he  any  doubt  that  an  opinion  taken 
under  such  drcumstances  for  such  a  purpose, 
was  privileged  at  the  time  it  was  taken ;  and 
as  the  dispute  has  become  the  subject  of  the 
present  litigation,  I  think  it  clearly  retains  its 
privilege  in  tlus  suit.  I  give  no  opinion  as  to 
the  ol^gation  of  the  defendant  to  answer  any 
paiticular  chafges  or  intenrogatoxies ;  my  judg- 
ment is  confined  ezcbisivdnr  to  the  produc- 
tion of  the  opinion  itself.  Motion  renised. 
Woodi  V.  Wocd».  'Michaelmas  Terra,  1844. 


•  L.  O.  xzviii.  446. 


*  L.  O.  xxvi.  477. 


iSueen'tf  3(enc|. 

(Before  the  Four  Judges.) 

[ReporUd  Uf  Joam  HAHiaiov,  Esq.,  Barrittfr  at 
Xml] 

AORBKMBNT. — CRIMINAL   LAW. 

Inhere  aproceedkig  by  im^  qf  uuUctmmt  re- 
kOet  whoUy  to  «  matter  for  whick  the  party 
.    promaUmy  €omid  uUo  hmoe  a  cwU  reme^, 
am  agreement  to  conpramUe  smch  oa  tii- 
dietment  ia  mM  iUegaL 
But  where  the  proceeding  is  one  where  the  party 
prasaeuting  wtndd  have  no  suck  rights  or 
where  the  indictmeai  it  in  reepect  qf  two 
qfenoesj  ameofwhidiiewhoUyofnpnbUc 
criminal  naimre,  an  agreement  to  osmpro- 
miee  is  iUegal,  and  a  premtae  made  in  em- 
eidarmHon  qfeaeh  agreement  canmotbei^ade 
tkefeandaOan  of  an  action, 
Wher^,  therefore,  an  indictment  had   been 
hrenghtfor  a  riot  and  aeemUt,  imaemmrh  as 
the  charge  of  riot  was  attogether  oae  qf  a 
pabUe  natare,  an  agreement  to  compronnse 
the  indietmentwas  held  invalid, 
Thib  was  an  action  of  assumpsit.    The  de* 
daralion  in  substance  averred  that  the  plaintiff 
had  brou|dit  an  action  against  one  George 
fimmett,  obtaiiied  judffment,  and  that  a  writ  of 
fieri  facias  issued,  uncrer  which  his  goods  had 
been  sdied.  That  Emmett,  thereupon,  brought 
an  action  of  tresspass  against  the  sheriff  for  exe* 
cuting  the  writ  of  fieri  facias.    That  plaintiff 
then  caused  Emmett  to  be  indicted  for  a  mis- 
demeanor, in  riotously  obstructing  the  sheriff's 
officers  in  the  execution  of  their  dutv.    That 
when  the  indictment  came  on  for  trial,  all  fiir- 
tiber  proceedings  were  staved  with  the  consent 
of  the  judge,  upon  the  defendant  giving  the 
following  midertaking.  "  In  eonsideration  of  the 
prosecutors  of  the  indictment  against  6.  Emmett 
and  others  not  proceeding  further  in  siich  indict- 
ment, and  the  sheriff  of  Yorkahire  withdrawing 
from  the  possession  of  the  crops  and  effectsofW. 
R«tm<*t^  on  the  farm  of  South  Milford,  under 
an  execution  against  G.  Emmett,  at  the  suit  of 
Andvew  Ksegh^  We  undertake  to  pay  to  A. 
Kaogh,  on  or  before  the  hat  day  of  Michaehnas 
Tom  next,  ^  bakaiee  of  the  piindpal  m(mey 
and  coats  remainiBg  unsatisfied  in  the  original 
cause  of  Keegh  v.  Q.  Emmett,  and  the  balance 
of  costs  and  charges  incumd  in  or  about  the 
exscution  of  tiw  writ  fieri  fadas  issued  in  the 
Bsme  cause,  and  also  to  pay  the  costs  of  the 
defendants,  as  between  attorney  and  client  in 
the  suit  oiBmmettY.  Wtntworth  and  another, 
and  also  the  «OBts  as  between  attorney  and 
dieBt  of  te  proseeotien,  instituCed  aninst  G. 
Emmett  and  others  for  riot  and  assault. 

(Signed)  "  Gsorob  Lbbman. 
**  Thomas  Pearson." 
Breach,  that  the  defendants  had  disregarded 
their  said  promiaiw  vad  refaaed  to  pay  t^  sum 
of  84/.  13s.  which  remains  due  aad.nnaatiafied, 
for  the  said  balance  of  the  principal  money 
and  ooats  soncoBsred  by  tike  pbintiff  i^gainst 
G.  Emmett,  aad also  the  sum  of  63/.  lU.  Wd., 
the  costs  incnxTsd  by  the  j^laintiff 
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The  defendants  in  their  pleas  set  out  the  in- 
dictment, and  went  on  to  allege  that  the  con- 
sideration for  the  said  supposed  promise  in  the 
declaration  mentioned,  was  and  is  illegal,  and 
that  such  supposed  promise  was  consequently 
null  and  voia.  The  plaintiff  demurred  to  the 
pleas  of  the  defendants,  assifnung  as  causes  of 
demurrer,  that  the  consideration  in  the  said 
pleas  alleged  to  be  illegal  is  not  illegal,  but 
valid  and  sufficient  to  maintain  the  promise  in 
the  declaration  alleged. 

Mr.  Bliss  and  Mr.  Pickering  in  support  of 
demurrer. 

The  question  raised  on  these  pleadings  is. 
whether  the  compromise  of  an  indictment  for  a 
misdemeanor  forms  a  good  and  valid  considera- 
tion for  a  promise  to  pay  money.  Assuming 
the  transaction  to  be  illegal,  yet  the  defend- 
ants having  entered  into  the  contract,  they 
cannot  now  turn  round  and  avail  themselves  of 
their  own  illegal  act  to  avoid  the  agreement. 
But  a  compromise  of  an  indictment  in  the  way 
done  here  is  good  in  law.  The  indictment  was 
for  an  offence  partly  civil  and  partly  criminal ; 
and  cases  similar  to  the  present  nave  been  com- 
promised with  the  sanction  of  the  first  judges  of 
the  land.  It  is  stated  by  Mr.  Watson,^  in  his 
work  on  awards,  that  matters  purely  criminal 


tery,  imprisonment,  or  the  like^  for  the  oonrt 
to  permit  the  defendant  to  speak  with  the  pro- 
secutor before  any  judgment  is  pronounced; 
and  if  the  prosecutor  declares  himself  satisfied, 
to  inflict  but  a  trivial  punishment"  In  those 
cases,  however,  public  justice  has  been  satisfied 
by  obtuning  the  conviction.  This  is  no  such 
case ;  no  conviction  has  taken  place ;  and  the 
simple  question  here  is,  whether  an  agreement 
to  pay  a  sum  of  money  in  consideration  of  a 
person  who  has  been  assaulted  agreeing  to  give 
up  a  prosecution  commenced  for  the  assault,  is 
valid  in  law.  There  is  nothing  unreasonable  in 
a  party  receiving  satisfaction  after  a  conviction 
has  talcen  place,  but  an  agreement  that  the  case 
shall  not  go  to  trial  is  quite  illegal,  and  can 
form  no  consideration  for  a  promise  to  pay 
money.  In  the  case  at  Johnston  v.  Ooittif"  tSere 
was  only  a  suggestion  thrown  out  by  toe  L^rd 
Chancellor,  and  the  question  in  fact  was  never 
argued.  A  nuisance  may  be  referred,  as  fiur  as 
relates  to  the  individual,  but  no  award  can  be 
enforced  where  the  consideration  is  the  puttinf^ 
an  end  to  a  purely  criminal  prosecution.  The 
case  of  ColUns  v.  Blanterti"^  is  directly  in  point. 
Several  persons  were  indicted  for  peijury,  and 
an  agreement  was  made,  that  in  consideration 
that  the  parties  indicted  would  give  the  prose- 


in  nature  are,  for  obvious  reasons,  not  capable !  cutor  a  sum  of  money,  the  prosecutor  would 
of  being  submitted  to  the  decision  of  an  arbi-  j  not  appear  at  the  trial  to  give  evidence  against 


tration.  He  goes  on  to  state;  "Perhaps  the 
clearest  rule  to  be  drawn  from  the  cases  on  the 
subject,  is,  that  indictments  for  assaults,  nui« 
sauces,  &c.  may  be  referred  to  arbitration,  by 
leave,  or  by  authority  of  the  court  where  they 
are  depending ;  but  without  such  permission 
or  authority  mdictments  cannot  be  referred ;" 
and  this  rule  will  reconcile  all  the  reported 
cases  on  the  subject.  The  cases  of  Rex  v. 
Itawt,  Rex  v.  Coomb^,  and  Rex  v.  Falkland  and 
others,  are  there  noticed.  There  is  nothing 
illegal  in  comprising  a  misdemeanor,  though  it 
may  be  to  compound  a  felonv.  The  agreement 
in  this  case  was  made  with  the  consent  of  the 
presiding  judge,  and  that  fact  is  noticed  by 
Ix)rd  Ellenborough  in  giving  judgment  in 
Besley  v.  Wingfield.^  In  Draye  v.  Ibbersm^ 
it  was  held  that  a  promissory  note,  given  for 
compounding  a  misdemeanor,  may  be  enforced 
in  an  action  at  law.  The  cases  are  very  nu- 
merous in  which  the  subject  has  come  before 
the  court  at  different  times.  Elworthy  v.  Bird,* 
Harvey  v.  Morgan,*  Johnston  v.  Ogi&y,'  Baker 
V.  Totimsend,^  Falhwes  v.  Taylor,^  Edgcombe 
V.  Rodd,^  Kirk  v.  StrichoOodJ" 
Mr.  Kellv  and  Mr.  Pashley,  contriL 
It  is  laid  down  by  Blackstone,!  "that  it  is 
not  uncommon,  when  a  person  is  convicted  of 
a  misdemeanor,  which  principally  and  more 
immediately  affects  some  individual,  as  a  bat- 


•  Watson  on  Awards,  47,  48. 


^  11  East.  46. 

<*  Sim.  &  Stu.  372. 

3  Peerc  Williams,  277. 
••  7  T.  R.  475. 
•^  4  B.  &  Adol.  421. 


them^ '  An  action  being  brought  to  recover  the 
sum  so  promised  to  be  paid,  it  was  held  that 
the  whole  transaction  was  illegal.  In  Pool  v. 
Bousfield^  the  agreement  between  the  parties 
was  held  illegal  on  very  similar  grounds.  la 
Evans  v.  Jones^  it  was  held  that  a  wager  on  the 
conviction  or  acquittal  of  a  prisoner  on  trial  on 
a  criminal  charge,  was  illegal,  as  being  against 
public  policy.  The  consent  of  the  court  in  this 
instance  has  nothii^  to  do  with  it,  it  cannot 
give  any  force  or  effect  to  an  illegal  transac- 
tion. 

Mr.  Bliss  was  heard  in  reply. 

Cur.  ad  vult, 

Thursday,  June  27. — Lord  i>efifium,  C.  J.« 
now  delivered  judgment.  After  stating  the  na- 
ture of  the  question  raised  upon  the  pleadings^ 
his  lordship  said.  We  have  considered  this  case 
and  are  of  opinion  that  a  compromise  of  mat-« 
ters  which  were  the  subject  of  a  criminal  pro- 
ceeding may  lawfuUy  take  place,  in  cases  where 
the  party  prosecutmg  can  have  his  civil  re- 
medy for  tne  same  matter,  and  where  nothing 
of  an  exclusively  criminal  offence  is  mixed  up 
with  it ;  for  in  such  case  the  injury  is  frequently 
more  of  a  private  than  a  public  nature.  But 
such  compromise  cannot  lawfully  take  place 
where  no  other  but  a  criminal  proceeding  can 
be  had :  there  the  right  of  the  public  cannot  be 
sacrificed  to  private  advantage.  Here  the  pro- 
ceeding being  for  riot  as  as  well  assault,  is  one, 
so  far  as  it  relates  to  the  riot,  wholly  of  a  public 
nature,  and  the  agreement  to  compromise  it  is 
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therefore  invalid,  the  consideration  for  such 
agreement  bemg  Dkgal.  The  Judgment  must 
t£erefore  be  entered  for  the  defendant. 

Judgment  for  the  defendant. 
Keogk  r.  Lemon,  T.  T.,  1844. 


€tMttn*§  Itteiirt  9xutUt  Court. 

[Siported  hjf  B*  H.  WooLBTCB,  Esq.,  BarritUr  at 
Law.^ 

ATTORNBT.— ADMISSION* — NOTICS. 

fVkere  ii  was  noom  that  a  party  proposing  to 
be  admitted  an  attorney,  gave  three  dm/8  he* 
fore  Easier  Term  the  requisite  notices  for 
admission,  ^c,  in  TriniN  Term;  that  he 
was  exan^nedin  Trinity  Term,  and  obtained 
the  examiner^  eert^eate  qfJUness,  but  that 
hopkuf  thereupon  accepted  the  situation  qf 
derk  to  a  certain  firm  of  attorneys,  and  be^ 
Uemmg  that  he  might  be  admitted  in  the  ai« 
smmg  Miehaebnas  Term  without  fresh  no- 
tiees,  he  failed  to  be  admitted  in  J\rimtg 
Tmn,  the  eourt  on  a  motion  made  early  in 
Mdkaebnas  Term^allowed  the  appUeant  to 
give  the  requisite  notices  for  admission  on 
the  last  day  of  the  same  term, 
i.  /.  Stephens  (on  the  6th  Nov.)  moved  that 
Mr.  Thomas  Udall  might  be  admitted  an  at- 
torney of  this  court  on  the  last  day  of  the  pre- 
sent tenuj  under  the  following  circumstances : 
The  nde  was  moved  on  the  affidavit  of  the 
mficant,  which  stated  that  his    articles  of 
dokship  expired  on  the  24th  May  1844  ;  that 
he  did  npwvds  of  three  days  before  the  com- 
^mencement  of  Easter  Term  last  past,  deliver  a 
notice  in  writing  at  the  office  of  the  Masters  of 
her  Majes^s  Court  of  Queen's  Bench,  of  the 
intention  of  the  defendant  to  apply  in  the  then 
next  Trinity  Term  to  be  admitted  an  attorney, 
containing  his  name,  place  of  abode,  &c.,  and 
that  he  did  on  the  same  day  enter  a  copy  of 
such  notice  in  each  of  the  two  books  kept  for 
that  purpose,  at  the  chambers  of  die  judges  of 
the  said  court;  that  he  also  did  on  the  same 
day  deliver  a  notice  in  writing  at  the  Hall  of 
^  Incorporated  Law  Society,  of  his  inten- 
tion to  aj^ly  in  the  then  next  Trinitv  Term 
for  admission,  in  order  to  be  admitted  an  at- 
torney, andnhat   such  last-mentioned  notice 
contamed  all  die  particulars  herein  mentioned 
to  he  contained  in  the  first-mentioned  notice; 
that  in  pursuance  of  such  notice  he  was  ez- 
aoined  in  Trinity  Term  last  as  to  his  fitness 
ukI  capability  to  act  as  an  attorney,  and  by  a  cer- 
tificate <^  examination  dated  6th  June  1844,  the 
laid  exannners  did  certify  and  testify  that  the 
deponent  was  fit  and  capable  to  act  as  an  at- 
torney ;  that  at  the  time  of  giving  such  notices 
tt  hereinbefore  mentioned,  and  down  to  the  5th 

IJvie  last  he  intended  to  be  admitted  pursuant 
to  roeh  notices^  but  on  accoimt  of  having  on 
tbe  6th  June  last  entered  into  the  service  of 
^tttun  gentlemen,  attorneys  at  law,  (naming 
^),  as  thiar  clerk,  and  bein^  aware  Uiat  the 
.  aanmera'  said  certificate  remamed  in  full  force 
QatQ  the  last  day  of  this  present  Michaelmas 


Term,  and  believing  that  he  might  then  be  ad- 
mitted as  an  attorney  without  giving  any  other 
notices  than  as  aforesaid,  and  from  no  other 
cause  whatever,  the  deponent  was  not  admitted 
an  attorney  in  the  said  Trinity  Term ;  and  that 
he  was  not  aware  until  the  6th  November  inst.» 
when  he  applied  to  the  j^roper  office  of  this 
court  for  a  nat  to  be  admitted  an  attomev  of 
this  court,  that  any  other  notices  than  those 
given  by  him  as  aforesaid,  were  necessary  to 
enable  him  to  be  admitted  an  attorney  in  the 
present  Michaelmas  Term ;  that  from  the  said 
6th  day  of  June  last  down  to  the  time  of  swear* 
ing  this  affidavit  he  had  been  really  and  actually 
emploved  by  the  above-named  gentiemen  as 
their  clerk,  in  the  practice  and  profession  of  an 
attorney  and  solicitor,  and  has  not  been  em* 
ployed  in  any  other  business  or  profession 
whatever,  and  that  he  is  most  desirous  of  being 
admitted  as  an  attorney  in  the  present  Michalel- 
mas  Term. 

Wightman,  J. — The  applicant  may,  under 
these  circumstances,  give  tne  requisite  notices 
immediately,  and  if  not  otherwise  objected  to, 
he  may  be  admitted  on  the  last  day  of  the 
present  term. 

Rule  accordingly. 

In  the  matter  of  UdaU.  a  B.  P.  C,  M.  T., 
1844. 

'Bxt^ttp^tx. 

{Reported  by  A.  P.  Hurlstonb,  Esq.,  Bar^ 
rister  at  Loir.] 

ATTORN BY's  BILL. — TAXATION. 

Where  a  biU  of  exchange  is  given  in  payment 
qf  an  attorney's  btU  qf  costs,  the  twelve 
months  within  which  the- bill  of  costs  is  tax^ 
able,  dates  from  the  time  of  the  payment  of 
the  biU  of  exchange,  not  from  the  time  of  its 
delivery. 

On  the  l7th  February  an  order  had  been 
made  by  Alderson  B.,  under  the  41st  section  of 
the  6  &  7  Vict.  c.  73,  directing  the  Master  to 
tax  such  bills  of  Mr.  Harries  for  business  done 
in  the  common  law  courts  as  had  not  been 
paid  more  than  twelve  months  before  the  sum- 
mons was  taken  out. 

On  the  14th  April  the  Master  reported  that 
certain  bills  of  costs  had  not  been  settled  in 
cash  payments  more  than  twelve  montiis ;  that 
a  promissory  note  for  296^.  I5s,  9d.,  dated  22nd 
May,  1839,  and  afterwards  a  substituted  pro- 
missory note  for  2791-,  dated  14th  August, 
1839>  payable  two  months  afterdate,  was  given 
to  Harries  for  the  same :  but  that  279'.  was 
not  paid  in  cash  till  Jul^last;  that  Harries 
held  certain  titie-deeds  until  payment  was  made 
on  the  24th  July  last  of  820/.,  which  included 
the  note  for  279/.>  which  was  delivered  up 
with  the  deeds.  Under  these  circumstances, 
a  rule  had  been  obtained  to  show  cause  why 
the  Master  should  not  forbear  to  tax  the  costs. 

Jervis  showed  cause. — Under  the  41st  sec- 
tion of  the  6  &  7  Vict.  c.  73,  an  attorney's  bill 
maybe  taxed  at  any  time  within  twelve  months 
after  payment.    The  question,  then,  is  whether 
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pfffmenC  witliia  tiie  mwining  of  tbfi  acL.  It  ia 
dmr  from  the  facts,  that  until  the  nolBa  warn 
paid  thejr  eonld  onlv  have  baen  plaadad  as  a 
anspension  of  the  aebt.  The  9  (no-  4,  c  M, 
rests  oa  quite  a  Afferent  ground:  there  the 
word  "  payment"  must  be  eonstrued  with  re* 
ference  to  the  surrounding  dEcumatances. 
The  only^  transaction  from  which  the  inference 
of  an  existing  debt  afioast  w«a  tiie  debvvv  of 
the  bill:  its  subsequent  payment  to  a  third 
party  had  nothing  to  do  with  the  question. 

Gum^y  B^  concarrsiL 

Eolfe,  B.— There  may  be  acts  of  parlinmwit 
in  whKh  the  word  "  payment  **  may  require  a 
djffenat  construction,  but  in  this  case  it  means 
a  parting  with  the  cfienfis  money,  or  money'a 
worth,  so  that  the  attorney  cannot  afterwards 
sue  for  tiie  debt.  tiule  Recharged. 

Bx  parte  Harrks.  Exchequer.  Trinity 
I  Term,  23rd  May,  1844. 
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the  ddivcfy  w  a  pnMniaaovy  note  la  a  payment 
wiuBtt  that  sectisB,  of  wnetiMr  tne  payment  la 
inoamplels  vrtil  tito  note  is  paid  in  cash.  A 
similar  qvealwii  erase  in  Myer  r.  Wmtaf, 
(5  Beav.  415,)  and  tkme  Lord  LmgdaU,  M.  R., 
sa^,  ^  the  debt  may  be  conaidemi  as  acbnOy 
paid  if  the  creator  at  the  time  of  lecaiyiuu  the 
note  have  agreed  t»  take  it  as  nayment  of  the 
debt,  and  to  take  upon  hnns^the  risk  of  the 
note  being  paid;  or  if  from  the  conduct  of  the 
credkor,  or  the  spectid  csvnmstancea  of  the 
case,  sudi  a  payoMBt  ia  legalty  to  be  impfied. 
But  in  the  abaenceof  any  special  cirramstances 
thxoira^g  the  risk  of  the  note  i:q^n  the  eceditor, 
his  reoeinng  tfie  note  in  lieit  of  prsaent  jniy- 
meut  of  the  debt  la  no  more  than  givinir  ex- 
teiiM  ct«dit,  UHl  p««(>omiv  tbe  d^^  for 
immediate  payment,  or  giving  time  for  payment 
on  a  nitnre  di^,  m  consideration  of  receiving 
this  species  of  security." 

V.  fVUUams,  in  support  of  the  rule. — It  is  ] 
conceded  tlm  the  mere  delivery  of  a  promissory ' 
note  is  not  a  payment ;  but  it  is  contended  that, , 
when  the  note  is  paid,  such  payment  has  rehi- 1  A  correspondent  states  that  our  notice  at  p. 
don  back  to  the  time  when  the  note  was  ghren.  1 19,  fr«m  I  Gollyer  1S4,  of  the  application  by 
The  meaning  of  the  4l8t  section  of  tiie  6  &  7  the  Archbishop  of  Canterbury  to  the  Court  of 
Vict,  will  be  best  understood  bv  reference  to  Chancery  for  ito  order  to  tax  and  Day  the  coste 
the  practice  before  it  passed  At  that  time,  of /^ayin^  mofMy  tnfo  cosrf,  under  the  Copyhold 
the  courts  would  not  refer  a  bill  for  taxation  Enfrimdkiaement  Act  of  Plwliament,  must  be 
after  payment,  unless  a  strong  case  was  made  impeifeelly  steted,  for  by  the  copyhold  act  the 
out  {Dr  their  interference.  (TiddPrac.  332).  The  puirhaae  money  (excee^nff  200/.,  and  tike 
authorities  being  somewhat  at  variance  as  to  Lord  of  the  Blaaor  being  only  temporarily  so), 
the  time  within  which  the  application  should  be  is  to  be  paid  into  tiie  bank  to  the  credit  m  the 
made,  the  legislature  fixed  tne  period  of  twelve  Accountant-General  of  the  Court  of  Chancery, 
months.  Payment  need  not  neoeaaarUy  be  in  "  exparte  the  copyhold  commissioners;" — this 
cash.  The  delivery  of  a  bill  of  exchange  has  payment  into  the  bank  is  therefore  not  made 
been  decided  to  be  a  '^  part  payment"  within  ov  the  lardy  bat  by  the  tmutni  for  the  enfran- 
the  9  Geo.  4,  c.  14,  so  as  to  defeat  the  operation '  chisement  of  his  copyhoM.  He  first  obtains 
of  the  statute  of  limitations ;  Irving  v.  Yeitch,  3  the  Accountant-General's  direction  to  the  bank 
Mea.  &  Wei.  90 ;  Gowmi  v.  Fowter,  3  B.  &  to  receive  the  money— he  then  pays  it  thoe, 
Adol.  507.  A  check  operates  as  payment  until  and  afterwards  leaves  the  bank  cashier's  receipt 
it  has  been  presented  and  refused.  at  the  Attorney-General's,  who  files  it,  gives 

Pollock,  C.  B.— The  rule  must  be  discliaiged.  out  his  official  copy  of  it,  with  his  accustomed 
Sailer  v.  JVagstaff  is  expressly  in  point,  and  certificate  thereof— this  being  the  case,  the 
what  the  Master  of  the  Rolls  there  says  is  quite  ,  archbishop  could  have  incurred  no  coste  m 
in  accordance  with  wliat  has  always  been  con-  poyimg  in  the  money  f  it  would  be  desirable, 
sidered  law  in  the  common  law  courts,  viz.,  tlierefore,  to  know  what  tiie  real  appficatien  to 
that  as  between  the  same  parties  a  bill  of  ex-  the  court  was  and  ito  order, 
change  is  not  payment,  and,  if  dishonoured,  the  ^  Our  correspondent  inquires  how  it  happens, 
holder  may  resort  to  the  original  consideration. '  that  as  the  act  of  pariiament  under  which  such 
The  cases  uecidsd  on  the  9  ueo.  4,  c.  14,  have  no  money  is  paid  into  the  bank  to  the  credit  of 
application  to  this  questbn.  The  effect  of  the  { the  Accountant-General,  &c.  is  to  be  so,  without 
exception  in  that  statute  is  to  leave  all  transae-  \fee  or  reward,  the  Accountent-General  charges 
tions  in  the  nature  of  payment  just  as  they  j  six  sh^ings,  or  some  such  sum  for  the  copy  of 
stood  before  the  statute  passed.  We  are  now !  the  receipt  and  certificate,  it  being  imperative 
called  upon  to  put  a  construction  on  the  word  on  the  payer  to  file  the  cashier's  receipt  with 
"  payment"  in  the  6  &  7  Vict.  c.  73,  s.  41,  and  I  the  Accountent-General  ? 
if  it  were  necessary  to  speculate  on  any  conse-  i  We  are  obliged  by  the  suggestions  of  P.  Q.  R., 
quences  Wkely  to  follow  from  our  decision,  I '  and  they  shall  be  considered  in  the  course  of 
snould  be  inclined  to  give  a  liberal  rather  than ,  the  present  volume. 

a  narrow  construction  to  the  act.  If  m  this  £.  O.  G.  on  classical  examinations  shall  be 
case  we  are  to  look  to  special  circumstances,  the  considered. 

Master  has  reported  that  the  attorney  held  some  The  work  of  Mr.  Burge  and  Mr.  C.  Clark, 
deeds  as  a  security,  and  that  is  ample  proof  I  on  Colonial  Law,  are,  we  think,  the  proper 
that  he  considered  these  notes  also  as  a  security  books  for  **  Discipulus."  For  the  other  in- 
only.  I  formation  he  requires,  we  recommend  him  to 

Alder  son,  B. — Unless  the  delivery  of  these  |  applv  to  the  Colonial  Office. 
nf)tes  could  have  been  pleaded  as  payment  in       W.  R.  H.  should  aho  apply  at  the  same 
l)ur  to  an  action  for  the  costs,  they  are  not  a  office. 
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^  Quod  magiiad  not 
PflrtiMty  et  neiGize  malnm  atfe^  agHamut. 

HoaAT. 


THE    TRANSFER    OF    PROPERTY 
ACT. 

Iv  we  were  addicted  particularly  to  self- 
oooplacenc^y  and  were  gratified  to  find 
our  prophecies  turn  out  to  be   true,  we 
conms  we  should  be  disposed  to  exult  a 
little  on  the  present  position  of  the  act  of 
the  last  session,  called  '<  An  act  to  Sim- 
plify the  Transfer  of  Property."    When 
the  act  was  first  brought  in,  we  stated  our 
general  approbation  of  its  nature  and  ob- 
|ect8»  but  deprecated  its  being  proceeded 
in  but  with  the  greatest  care  and  circum- 
spection ;  and  on  its  somewhat  unexpected 
revival  at  the  end  of  July,  we  strongly 
uiged  that  it  had  not  been  maturely  con- 
sidered; would  lead  to  much  doubt  and 
dilBcuity ;  and  that  it  was,  on  the  whole, 
better  to  defer  it  to  the  next  session.    It 
was  however  passed ;  and  as  it  had  become 
Che  law  of  the  land,  we  felt  it  to  be  our 
datjr  as  much  as  possible  to  facilitate  its 
operation  in  practice,  and  rather  "  to  open 
the  law  upon  doubts,*'  than  '<  to  open  the 
doubts  upon  the  law.'*    These  latter,  how- 
ever, are  now  becoming  so  strong,  and  are 
proceeding  from  so  many  quarters  worthy 
of  attention,  that  we  find  ourselves  almost 
compelled  to  notice  some  of  the  questions 
which  have  arisen  on  some  of  the  clauses  > 
We  might  indeed  fill  a  number  with  those 
with  which  some  of  our  contemporaries 
have  been  perplexing  themselves  and  their 
readers.     We  shall,  however,  notice  only 
some  of  the  leading  and  important  doubts. 
One    commentator,    then,    has    boldlj 
started   this  query   on   the   last  section : 
whether  it  does  not  practically  repeal  the 
whole  act  ?     By  this  section  the  act  is  to 


take  effect  firom  the  31st  day  of  I>eoember, 
1844,  <<and  shall  not  extend  to  any  deed, 
act,  or  thing,  executed  or  done^  or  Texcept 
so  fiir  as  regards  the  provisions  lierein- 
before  contained  as  to  existing  contingent 
remainders)  to  any  estate,  right,  or  interest 
created  before  the  1st  day  of  January, 
1845." 

If  the  act,  it  has  been  asked,  is  not  to 
extend  to  any  estate,  right,  or  interest 
created  before  the  1st  of  .^nuary,  1845,  It 
will  have  no  efiect  for  some  time  at  least ; 
and  as  the  adoption  of  its  advantages  is  not 
compulsory  or  obligatory,  it  will  be  better 
to  shut  up  the  act  until  we  come  to  deal 
With  some  estate,  right,  or  interest  created 
afler  the  first  of  January,  1845.  And 
there  is  certainly  some  ground  for  this 
doubt ;  but  we  coneeive  that  this  construc- 
tion would  be  ^ving  a  much  more  sweep- 
ing effect  to  this  clause  than  is  warranted, 
thus  practically  repealing  the  act  for  some 
time  to  come,  and  nullifying  its  general 
intention.  There  is  however  one  clause 
in  the  act  to  which  it  clearly  relates,  al- 
though we  can  hardly  conceive  that  this 
was  the  intention  of  its  framers.  By  the 
fifth  section,  any  person  may  convey  or 
charge  by  any  deed,  any  contingent  or 
executory  interest,  right  of  entry  for  con- 
dition broken,  or  other  future  estate  or  tit- 
terest  in  any  fireehold,  copyhold,  or  lease- 
hold land,  &c.  Now  this  is  certainly 
within  the  wards  of  the  I3lh  section,  and 
therefore  no  future  estate,  right,  or  in- 
terest, created  before  the  Ist  of  January 
next,  can  be  conveyed  by  deed,  and  the 
law  as  to  these  is  left  as  it  was  before  the 
act  passed.  To  this  extent,  therefore,  the 
act  will  be  practically  inoperative. 
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We  think  an  effectual  difficulty  is  also 
fixed  upon  s.  9,  by  which  <*  an  executor  or 
administrator  of  a  mortgagee  is  empowered, 
on  the  discharge  of  a  mortgage,  to  convey 
the  legal  estate  vested  in  the  heir  or 
devisee."  As  this  power  onlv  arises  where 
**  possession  of  the  land  shall  not  have 
been  taken  by  virtue  of  the  mortgage,  or 
any  action  or  suit  depending/'  and  it  may 
be  difficult  to  satisfy  a  purchaser  that 
neither  of  these  events  has  happened,  we 
conceive  that  the  mortgagee  will  prefer 
taking  a  conveyance  in  the  old  way  from 
the  heir  of  the  mortgagor,  and  not  from 
his  personal  representative. 

Another  doubt,  which  is  of  practical 
importance,  affects  that  part  of  the  11th 
section  which  is  as  follows :  '*  That  it 
shall  not  be  necessary  in  any  case  to  have 
a  deed  indented."  Now  tliis,  it  is  said, 
does  not  go  far  enough ;  indenting  is  in 
fact  not  necessary  at  the  present  time: 
the  clause  should  have  provided  that  a 
deed  not  indented  should,  as  between  the 
parties,  have  the  effect  of  an  indenture  ; 
alluding,  among  other  things,  to  the  well 
known  rule,  that  a  deed  poll  does  not  ope- 
rate by  estoppel ;  this  operation  being  con- 
fined to  an  indenture.  That  the  rule  is  so 
laid  down  in  all  the  books,  is  quite  clear. 
Thus,  Lord  Coke  says,  speaking  of  leases, 
''  If  the  lease  be  made  by  deed  indented, 
then  are  both  parties  concluded ;  but  if  it 
be  by  deedpoU,  the  lessee  is  not  estopped 
to  say,  that  the  lessor  had  nothing  at  the 
time  of  the  lease  made.'**  So  in  Bacon's 
Abridgment  :**  "  If  such  lease  for  years 
were  made  by  deed  poll  of  lands  wherein 
the  lessor  had  nothing,  this  would  not 
estop  the  lessee  to  aver  that  the  lessor 
had  nothing  in  those  lands  at  the  time  of 
the  lease  made,  because  the  deed  poll  is 
only  the  deed  of  the  lessor,  and  made  in 
the  first  or  third  person,  whereas  the  inden* 
ture  is  the  deed  of  both  parties,  and  both 
are,  as  it  were,  put  in  and  shut  up  by  the 
indenture."  See  also  Bensley  v.  Burdon^^ 
the  leading  modern  case  as  to  the  opera- 
tion of  indentures  by  estoppel,  in  which 
the  same  distinction  is  taken*  Unless, 
therefore,  a  deed  polled  or  shaven  under 
the  act  is  to  have  the  effect  of  an  inden- 
ture, how,  it  is  asked,  is  it  to  operate  by 
way  of  estoppel  ?  But  here  we  conceive 
that  tlie  reason  of  the  operation  by  estop- 
pel must  be  looked  to,  which  is   indeed 

•  Co.  Litt.  47  b.  »•  Lease.  O. 

«  2  Sim.  &  Sta.  519;  observed  on  in  Bight 
L.  Jeferys  v.  Bucknell,  2  B.  &  Adol.  278. 


stated  by  Bacon :  '<  A  deed,**  says  Blacks 
stone,*^  "  made  by  one  party  only  is  not  in- 
dented, but  polled  or  shaven  quite  even» 
and  therefore  called  a  deed  poll,  or  a 
single  deed."  And  Mr.  Burton  says, 
speaking  of  estoppel,  <*  An  indenture  is  re- 
quired, that  the  deed  may  be  the  act  of 
both  parties ;  for  it  is  necessary  that  es- 
toppels of  this  kind  should  be  reciprocal.'^ 

We  have,  therefore,  little  doubt  that  al- 
though a  deed,  after  the  1st  of  January, 
1845,  was  not  indented;  nor  professed  on 
the  fhce  of  it  to  be  an  indenture,  yet  if  it 
was  between  parties  who  executed  the 
deed,  and  who  were  mutually  bound  that 
the  reason  of  estoppel  would  apply,  and 
that  it  would  so  operate.  But  although 
this  is  so,  yet  we  cannot  advise  our  readera 
to  act  on  this  possible  construction  of  the 
act,  but  think  it  will  be  better  to  be  on  the 
safe  side,  and  begin  our  deeds,  as  hereto- 
fore, with  those  apparently  immortal 
words,  "  This  indenture."^ 

With  these  doubts  affecting  the  act,  we 
conceive  that  it  will  cause  but  little,  if  any, 
alteration  in  the  present  practice  of  con- 
veyancing. It  seems  probable  that  that 
branch  of  the  profession  who  have  to  carry 
the  law  of  property  into  practical  operation 
will  disregard  its  provisions,  and  wait  at 
all  events  for  an  amendment  and  declara- 
tory act  on  the  subject ;  while  the  other 
patt  of  the  profession  seems  much  inclined 
to  enjoy  a  laugh  at  all  attempts  <<  to  sim- 
plify the  transfer  of  property." 


MEMOIR    OF   THE    LATE    LEWIS 
DUVAL,  ESQ. 

[Abridged  from  the  Law  Review,  No.  I.] 

"  Mr.  Duval  was  the  son  of  an  eminent 
diamond  merchant  settled  in  this  countnr,  but 
of  Genevese  origin,  with  a  pedigree  of  some 
syndical  dignity,  and,  we  believe,  connected  by 
marriage  with  the  family  of  the  celebrated 
Monsieur  Dumont.      He  was   sent  early  to 


**  2  Bla.  Com.  296.        «  Bart.  Comp.  330. 

^  Lord  Coke  says,  "  If  a  deed  begin  with 
'  htec  indentura,'  &c.,  and  in  troth  the  parch- 
ment or  paper  is  not  indented,  this  is  no  in- 
denture, because  words  cannot  make  it  in- 
dented. But  if  the  deed  be  actually  indented, 
and  there  be  no  words  of  indenture  in  the 
deed,  yet  it  is  an  indenture  in  the  law ;  for  it 
may  be  an  indentmre  without  words,  but  not 
by  words  without  indenting."  Co.  Litt.  229  &• 
It  would  seem,  therefore,  that  a  pair  of  scis- 
sors, would,  if  properly  applied,  always  render 
a  deed  safe  in  tnis  respect.  To  some  editions 
of  the  act  precedents  have  been  appended,  be- 
ginning "a  deed"  or  "this  deed."  This  at 
any  rate  is  premature. 


Memoir  of  Mr,  Duval. 
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Cambridge,  and  entered  at  Trinity  Hall;   and 
as  the  members  of  that  college  generally,  as  it 
is  termed,  go  out  in  law,  his  attention  was  not 
jHurticiilarly  turned  to  the  study  of  mathema- 
tics, and  it  is  not  understood  that  he  applied 
to  any  particular  subject  during  his  residence,  i 
beyond  the  usual  colleffe  exercises.     Some  few 
elementary  books  on  we  civil  law  were  read 
during  his  time,  and  some  courses  of  lectures 
were  attended ;  but  he  did  not  in  after-life  pre- 
tend to  have  derived  much  benefit  from  his 
elementary  studies  in  civil  law.    Soon  after 
leaving  college  he  was  elected  a  fellow,  and 
until  his  marriage,  long  after,  continued  many 
years  at  Christmas  to  join  the  party  of  lay- 
xeUows  who  regularly  attend  during  the  Christ- 
mas holidays.     Here  he  formed  a  close  inti- 
macy with  the  late  respected  master.  Dr.  Le 
Blanc.    On  leaviiu^  college  he  became  a  punil 
of  Mr.   Charles  Sutler,  who  entertainea  tne 
highest  opinion  of  his  industry  and  talents, 
often  saying  that  he  was  a  draftsman  by  in- 
tuition.   It  may  be  presumed  that  the  hesita- 
tion in  his  speech  determined  the  branch  of 
the  profession  which  Mr.  Duval  was  to  select, 
though  perhaps  it  was  expected  when  he  en- 
tered Trinity  Hall  (the  college  where  the  civi- 
lians are  usuallv  educated)  that  he  might  have 
overcome  this  aefect,  and  have  been  enabled  to 
practise  at  Doctors'  Commons.    After  remain- 
ing with  Mr.  Butler  somewhat  more  than  two 
years,  he  began  to  practise  for  himself,  but  was 
not  immediiUely  called  to  the  bar;  a  course  at 
that  time  common  with  conveyancers ;  and  it 
is  understood  that  during  the  early  years  of  his 
professional  career  he  was  much  employed  by 
Mr.  Butler  in  the  preparation  of  such  of  his 
drafts  as  required  elaoorate  care.    Some  ad- 
verse circumstances  in  the  affairs  of  his  father 
rendered  him  very  early  almost  entirely  depen- 
dent on  his  profession ;  and,  perhaps,  in  the 
particular  branch  to  which  he  aevoted  himself, 
never  was  there  a  more  steady  and  complete 
conquest  of  all  the  difficulties  which  beset  the 
path  of  the  early  practitioner.    When  he  com- 
menced practice,  Mr.  Butler  and  the  late  Mr. 
Sthadwell  were  at  their  greatest  eminence.   Mr. 
Hargrave  also  was  in  fdl  practice  as  a  convev- 
ancer,  and    the   late    Mr.  Sanders  and  Mr. 
Preston  were,  with  others,  rising  into  eminence. 
The  merits  of  Mr.  Duval  were  early  discovered 
by  all  these  persons,  but  especiaUy  by  the  late 
Mr.  Sanders,  a  conveyancer  of  great  skill  and 
profound  learning,  and  with  whom  Mr.  Duval 
continued  on  intimate  terms  of  friendship  till 
the  deaUi  of  the  former.    In  a  memoir  which 
we  intend  to  give  to  our  readers,  we  propose 
to  show  what  was  the  state  of  practice  amonffst 
conveyancers  when  Mr.  Butler  first  began  his 
career,  and  to  set  forth  what  were  his  labours, 
and  to  what  extent  his  peculiar  practice  had  the 
effect  of  improving  the  system  in  the  prepara- 
tion of  legal  instruments. 

''The  system,  for  the  improvement  of  which 
Mr.  Butler  did  so  much,  was  in  a  great  degree 
adopted  by  Mr.  Duval,  and  in  many  respects, 
as  his  experience  increased,  he  was  enabled  to 
introduce  important  amendments  of  his  own. 


Unlike  Mr.  Butler,  Mr.  Hargrave,  Mr.  Sanders, 
Mr.  Preston,  and  other  eminent  conveyancers, 
Mr.  Duval  owed  his  rise  entirely  to  his  skill  as 
a  chamber  practitioner.  He  never  published 
any  professional  work ;  and,  indeed,  it  is  be* 
lieved  that  the  only  articles  from  Ins  pen  which 
are  in  print  are  the  veiy  celebrated  reasons  in 
the  appeal  case  of  Soansbrookey,  Scarisbrooke, 
and  the  greater  part  of  the  second  report  of  the 
Real  Property  CSommissioners  which  relates  to 
the  establishment  of  a  general  registry  of  deeds. 
It  is  known  that  Mr.  Duval,  who  was  one  of 
the  Real  Property  Commissioners,  took  a  lead- 
ing part  in  the  discussions  relating  to  this 
measure,  and  it  is  understood  that  his  reason- 
ing tended  much  to  brinff  round  the  late  Mr. 
Bell  and  Mr.  Sanders  to  nis  views.  The  plan 
of  this  registry,  and  the  reasons  in  support  of 
it,  were  mainly  his.  Beyond  the  accidental 
contact  at  an  occasional  consultation,  up  to  the 
time  of  his  becoming  a  member  of  the  Real 
Property  Commission,  he  had  been  confined  to 
the  perusal  of  abstracts,  and  the  preparation  of 
drafts,  and  the  answering  of  cases.  On  joining 
the  commission  he  felt,  perhaps  for  the  first 
time,  fully  his  own  superiority  on  general  sub- 

i'ects  connected  with  jurisprudence :  till  then, 
10  had  scarcely  looked  beyond  the  acquiring 
the  law  necessary  for  his  immediate  wants ;  but 
having  entered  on  the  subject  of  a  registrv,  he 
applied  the  whole  energies  of  his  profound  and 
clear  mind  to  it,  and  produced  a  plan,  and  rea- 
sons in  support  of  it,  which  obtained  the  re- 
spect and  applause  of  all,  as  well  as  the  appro- 
bation of  many  of  the  most  eminent  lawyers  of 
the  day.  If  it  had  a  defect,  it  was  too  perfect ; 
every  detail  was  so  elaborated,  that  persons 
studying  the  plan  were  startled  at  its  apparent 
complexity  and  difficulty,  and  it  was  only  on  a 
laboured  and  minute  examination  that  its  entire 
merits  and  completeness  was  discovered.  In- 
deed it  is  apprehended  that  the  plan  in  question 
is  the  plan  for  a  registry,  and  that  any  scheme 
founded  on  other  principles  will  be  erroneous^ 
as  all  existing  registries  are  without  question 
erroneous  as  well  as  defective.  With  the  plan 
as  to  the  registry,  his  particular  interest  in  the 
Real  Propertv  Commission  seems  to  have 
ceased,  though  he  entered  largely  into  the  dis- 
cussions of  the  various  recommendations  con- 
tained in  the  other  reports.  On  the  retirement 
of  Mr.  Butler,  Mr.  Sanders,  and  Mr.  Preston, 
Mr.  Duval  came  to  be  considered  as  the  head 
of  the  profession,  and  perhaps  no  one  of  his 
predecessors  held  that  situation  so  completely 
without  a  rival,  and  by  universal  consent,  as  he 
did.  His  clearness,  caution,  and  great  practi- 
cal experience,  combined  with  his  patience  and 
extreme  urlMuiity,  rendered  him  eminently 
suited  to  this  important  situation, — and  we  say 
important  advisedly,  because  one  who  holds 
such  a  rank  as  he  did,  and  who  has  the  entire 
confidence  of  both  branches  of  the  profession, 
becomes  in  fact  a  judge  in  ninety-nine  cases  out 
of  the  hundred  which  are  brought  before  him ; 
and  where  one  case  relating  to  real  property  is 
settled  by  a  court  of  law,  a  hundred  are  decided 
.  by  the  opinion  of  the  leading  conveyancer  of 
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^he  day.  He  would  have  been  a  bold  nian 
wiio^  eoLcOfi  under  v&ry  paitieular  ciraim- 
atenctfly  aavked  bis  clinit  to  undertake  a  suit 
in  1h»  UeAk  of  a  clear  opinion  of  Mr.  Dnval. 

'^  From  the  impoitance  to  society  of  the  situ- 
ation held  hj  hiin,  the  amomit  of  the  loss  may 
be  measuM.  He  has,  it  is  true,  left  many 
very  cmineBt  piaclitioners  enjoying  a  laige 
shsire  9i  ^oMe  eonfidence,  aM  to  whom  it 
would  be  invidioas  here  particularly  to  refer. 
Yet,  we  have  no  hesitation  in  saying  that  some 
tine,  at  least,  must  elapse  betoe  any  one 
member  of  the  profession  will  obtain  that  com- 
plate  confidence  both  of  the  solicitors  and  his 
bfotiier  compeyancers,  which  for  many  years 

ekst  was  enjeved  b}[  the  subject  of  this  paper, 
e  eariy  took  pupils,  as  is  the  custom  of  aU 
eonreyancers,  and  many  very  eminent  practi- 
tioners studied  under  him.  Amongst  the 
earliest  of  his  pupils  were  the  present  Lord 
Chancellor  of  Iretamd,  Mr.  Tinney,  Mr.  Bel- 
Isnden  Ker,  Mr.  Christie,  and  Mr.  Loftus  Wi- 
gram,  all  of  whom,  we  know,  were  affectionaAely 
attached  to  him,  and  entertained  the  highest 
rsepeet  for  his  professional  attainments.  He 
died  on  the  11th  of  August  1844,  in  his  70th 
year.  His  death  was  almost  instantaneous, 
arising  from  aibction  of  the  heart. 

"  Mr.  Duval  had  not  the  slightest  jireten- 
sions  to  sdiolarship,  but  was  not  wanting  in 
the  attainments  necessary  to  constitute  a  well- 
educated  g[entleman.  In  writing  he  expressed 
himself  with  perfect  precision,  and  with  the 
utmost  purity  and  elegance.  He  had  read 
most  of  the  popular  English  classics,  and  bad 
a  considerable  tincture  of  French  literature. 
In  his  latter  years  he  sedulously  avoided  all 
imim>fe8sionaI  reading  which  did  not  directly 
minister  to  his  amusement.  Haying  carefully 
read  all  the  great  English  poets  and  novelists 
of  the  last  forty  years,  he  testified  much  grati- 
tude to  a  friend  who  directed  his  attention  to 
Balsac,  and  the  other  leading  French  novelists 
of  the  day ;  and  the  leisure  hours  of  the  last 
two  years  of  his  life  were  devoted,  to  a  con- 
siderable extent,  to  their  not  very  improving 
pages.  No  man  could  be  less  hablc  to  the 
charge  of  any  grossness  or  excess  in  his  enjoy- 
ments $  but  ah.  Duval  was  Epicurean  in  his 
disposition,  and  a  careful  economist  of  his 
^eaaures.  He  loved  port  wine,  but  alwajrs 
drank  claret;  he  dined  well,  and  prolonged  Ins 
dinner,  and  read  books  of  amusement  with  de- 
liberation, for  he  would  not  despatch  an  enjoy- 
ment which  mifriit  be  protracted.  This  sketch 
of  bis  general  character  and  habits  would  be 
ineomMte  if  we  did  not  notice  that  in  his 
youth  be  was  addicted  to  fox-hunting,  knred  to 
De  well  mounted,  and  rode  boldly  and  wdl. 
This  pursuit  was  continued  till  some  time  after 
he  had  attained  considerable  eminence  in  his 
.profession.  He  was  also  an  ang^;  but  that 
to  which' he  gave  all  his  attention  for  the  last ; 
twenty  years  of  his  life  was  shooting.  The 
months  of  September  and  October  werealwave 
spent  in  some  quarter  of  the  country  where  he 
had  secured  a  wen->stoeked  manor.  He  shot 
iadiibiently  well,  and  was  curious  in  his  guns. 


dogs,  shooting  pony,  and  all  equipments  for 
the  field.  Though  m  a  mild  (arm,  ke  was  not 
Mitirelv  witlMNit  the  cant  of  sportsmijnship, 
and,  like  most  sportsmen,  could  never  entirefar 
divest  himsdf  oi  a  slight  feeling  of  inty,  witt 
some  mixture  of  contempt,  for  men  who  neither 
rode  nor  shot. 

''  Mr.  Duval  was  not  what  is  called  a  learned 
lawyer;  he  was  not  very  familiar  even  with  tin 
cases  decided  in  his  own  tkne;  but  no  man's 
eminence  rested  on  a  more  aolid  foundation. 
To  a  competent  supply  of  legal  Icanung  he 
added  vast  experience,  and  the  comprriwraon 
and  clearness  with  which  his  mind  took  in  the 
extensive  and  oompfieated  matters  with  whidi 
he  had  to  deal,  could  not  be  exceeded.  He 
possessed  a  quick  and  subtle  apprehension  of 
legal  principles,  and  a  natmral  k^  whidi  was 
never  at  fault.  To  all  this  he  added  inimie 
caution,  and  a  patience  winch  could  not  be 
tired  out.  Candour  was,  with  him,  ratlwr  a 
necessary  consequence  of  the  ftame  of  hie 
mind,  tban  a  virtue.  His  understanding  was 
so  just,  that  conviction  inevitably  followed  the 
propounding  of  sufficient  reasons;  and  he 
would  have  shrunk  firom  being  guilty  of  the 
absurdity  of  withholding  his  assent  after  good 
grounds  for  yielding  it  were  presented  to  nim. 
In  his  intercourse  with  his  fnends  he  was  in  a 
high  degree  kind  and  confiding;  and  in  his 
attachments  was  wholly  devoid  of  changeaUe- 
ness  or  caprice.  His  personal  demeanour  was 
eminently  conciliating ;  and,  whilst  he  was 
universally  looked  up  to  as  the  great  lif^  of 
the  day  in  conveyancing  lore,  he  was  in  an 
equal  degree  loved  and  esteemed  by  the  whole 
profession  for  his  kindness  and  urbanity." 

CHANGES  IN  THE  LAW  IN  THE  LAST 
SESSION  OF  PARLIAMENT. 


JOINT  STOCK   BANKS. 

7&8  Vict.  c.  113. 
Regulate  Joint  Stock 


Banks 


An  Act  to 

Engknd.    [5  Sept.  1«44.] 

The  following  is  an  analysis  of  this  act : — 

1.  No  jmnt  stock  bank  established  after  Irth 
May  last,  to  carry  on  business  unless  bv  yirtue 
of  letters  patent  grsnted  according  to  this  act ; 
but  companies  previously  establiahed  not  re- 
strained from  carrying  on  busuiess  mitil  letters 
patent  have  been  granted. 

2.  Company  to  petition  fcnreharter. 

3.  Charter  to  be  granted  on  report  of  Beard 
of  Trade. 

4.  Deed  of  settlement. 

5.  No  company  to  commence  bosinesa  till 
deed  executed  and  all  the  shares  subscribed 
for,  and  at  kast  half  the  amount  paid  up. 

6.  Compeny  to  be  inoorporatea. 

7.  Incorporation  not  to  limit  the  liabilily  ef 
tiie  shareholders. 

$•  Actions  by  or  against  shareholdeps. 
9.  I>ecrse  orjudgmmit  to  be  enforesd  ajfaiair 
company  and  sharehelders. 
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10.  Execution  against  company  to  precede 
exMution  against  present  or  fonner  share- 
holderB.  Extent  of  fiabilhjr  of  fonner  share- 
holders. 

li.  Reimbursement  of  individual  share- 
holaers. 

12.  Individtuils  paying  imder  execution  to 
recover  against  the  company. 

13.  Hcnr  anck  execution  is  to  be  had. 

14.  ContribuftioQ  to  be  recovered  from  other 
shareholden. 

15.  Fortiier  remedy  in  case  of  bankruptcy^ 
&c.  of  company's  sharehokkrs. 

16.  Memorial  to  be  registered. 

17*  Memorials  of  oecasiooal  changes. 

18.  Foim  of  memorials.    S&6W.4,c.  62. 

19.  Evidence  of  memorials. 

20.  CommissiQaerB  of  stamps  to  give  certi- 
fied oonea  cm  pajmeot  often  sbiUings. 

21-  Existing  habihties  to  continue  till  new 
memorials. 

22.  Bins  and  notes  to  be  signed  by  one 
dunattor  or  mamiger.  Manager  not  personally 
hable. 

23.  Transfers  of  ahares  to  be  xegisteied,  &c. 

24.  IVansfer  not  to  be  made  unti  all  calls 
paid. 

25.  Qoring  of  transfer  books. 

26.  Transmission  of  shares  by  other  means 
than  transfer,  to  be  authenticated  by  a  decla- 
ration. 

27.  Proof  of  transmission  by  marriage,  vnH, 
&c. 

28.  Notices  to  joint  proprietors  of  shares. 

29.  Receipts  for  money  payable  to  aainors, 
&c. 

30.  Company  not  bound  to  regard  trusts. 

31.  Power  to  make  calls. 

32.  Interest  on  calls  unpaid. 

33.  Enforcement  of  cads  by  action. 

34.  I>Bc]aration  in  action  for  c^s. 

35.  Matter  to  be  proved  in  action  Uk  calk. 

36.  Proof  (^proprietorship. 

37.  Forfeiture  of  shares  for  ncmpayment  of 
calls. 

38.  Notice  of  forfdture  to  be  given  before 
deciaratio&  thereof. 

39.  Forfehure  to  be  confirmed  by  a  general 
meetiiig.    Sale  of  foifdted  shares. 

40.  Kvidence  as  to  f orfeitmre  of  siuwm. 

41.  No  more  sfara^  to  be  aoM  than  toffi- 
ctent  finr  payment  of  calls. 

49.  On  payment  of  calls,  forfeited  sham  to 


43.  Service  of  notice  on  the  company. 

44.  Existing  companies  may  condmie  tiwir 
trades  until  twehre  montha  after  the  passing  of 
thisacC 

45.  Eamtrag  componiea  may  be  bvMi|i^t 
under  this  act. 

46.  AfpreemcDta  entered  into  widk  com* 
paniea  after  their  incorporation,  to  be  enforced 
aa  if  mttfo  befoi«  incorporalion. 

47«  ExiatiBg  eonpanies  to  have  the  powtts 
of ssmwaadbeiiigsiied.    7G.4,e.46. 
48.  Btokiiig  companies  t9  be  ~ 


49.  Interpretation  of  act. 
I     50.  Act  may  be  amended. 

Schedules  referred  to  by  the  foregoing  act  :— 

SCHBDULB  (A.) 

Memorial  or  account  to  be  entered  at  the 

Stamp  Office  in  London,  in  pursuance  of 

an  act  passed  in  the  eighth  year  of  the 

reign  pf  Queen  Victoria,  intituled  [hem 

insert  the  title  of  this  act] ;  viz. 

Firm  or  name  of  the  bankinjc  company ;  vis. 

[set  forth  the  firm  or  name. J 
Names  and  places  of  abode  of  all  the  membera 
of  the    company;   viz.   [set  forth  all  the 
names  and  places  of  abode.] 
Napes  and  places  of  the  bank  or  banks  estab- 
lished by  such  company;  via.  [set  forth  aO 
the  names  and  places.] 
Names  and  places  of  abode  of  the  direcloa% 
managers,  and  other  1^  ofi&cers  of  the  aid 
banking  company;    viz.  [aet  forth  all  the 
names  and  phieaa  of  i^de.  J 
Names  of  the  several  towns  and  j^aces  wliem 
the  business  of  the  said  company  is  tobt 
carried  on ;  vis.  [set  forth  the  names  of  all 
the  towns  and  places.] 

A  B.,  of  manager  [or  other 

officer,  describing  the  office]  of  the  above- 
mentioned  companjr,  midceth  oaUi  and  saith. 
That  the  above-wntten  account  doth  contain 
the  name,  style,  and  firm  of  the  said  company, 
and  the  names  and  places  of  the  abode  of  the 
several  members  thereof^  and  of  the  banks  es- 
tablished by  the  said  company,  and  the  names, 
titles,  and  descriptions  of  the  directors,  mana- 
gers, and  other  like  officers  of  the  said  com- 
pany, and  the  names  of  the  towns  and  places 
where  the  business  of  the  company  is  carried 
on,  as  the  same  respectively  appear  in  the 
books  of  the  said  company,  and  to  the  best  df 
the  information,  knowledge,  and  belief  of  this 
deponent. 

Sworn  before>  the  day  of 

at  in  the  county  of 

C.  J>^  Justice  of  the  peace  in  and  for 
the  county  of  [or  Master 

or  Master  Extraordinary  in  Qtaif- 
cery]. 


SCHBDULB  (R) 

Memorial  or  account  to  be  entered  at  the 
Stamp  Office  in  London,  o&  behalf  of 
[name  of  the  company]^  in  pursuance  of 
an  act  passed  in  the  eighth  year  of  the 
rrign  of  Queen  Vretoria,  intituled  [insert 
the  title  of  Ibis  act};  via. 

Namea  and  plaees  of  abode  of  every  new  ar 
additional  dbEWtor,  manager,  or  other  ffiie 
officer  of  the  selid  corapeay ;  vis.  A.  B.,  hi 
the  rooBi  of  C.  D.,  deoeaoed  atnmmn^  [as 
the  case  may  be ;}  [set  forth  every  name  and 
pkwe  of  abode.] 
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Names  and  places  of  abode  of  every  person 

who  has  ceased  to  be  a  member  of  such 

company,  viz.   [set  forth  every  name  and 

place  of  abode.] 
Karnes  and  places  of  abode  of  every  person 

who  has  become  a  new  member  of  such 

company;   viz.  [set  forth  every  name  and 

place  of  abode.] 
Kames  of  any  additional  towns  or  places  where 

the  business  of  the  company  is  carried  on ; 

vns.  [set  forth  the  names  of  all  the  towns 

and  places.] 

A.  B.,  of  manager  [or  other  officer] 

«f  the  above-named  company,  maketh  oath 
and  saith.  That  the  above-written  account  doth 
contain  the  name  and  place  of  abode  of  every 
person  who  hath  become  or  been  appointed  a 
mrector,  manager,  or  other  like  officer  of  the 
alpove  company,  and  also  the  name  and  place 
€f  abode  of  any  and  every  person  who  hath 
ceased  to  be  a  member  of  the  said  company, 
and  of  every  person  who  hath  become  a  mem- 
ber of  the  said  company  since  the  registry  of 
the  said  company  on  the  day  of 

last,  as  the  same  respectively  appear  on  the 
books  of  the  said  company,  and  to  the  best  of 
Hbt  information,  knowledge,  and  belief  of  this 
deponent. 

Sworn  before  me,  the  day  of 

at  in  the  county  of 

C.  D.,  Justice  of  the  peace  in  and  for 
the  county  of  [or  Master  or 

Master  Extraordinary  in  Chancery]. 


Schedule  (C.) 
Form  of  Transfer  qf  Shares. 
J,  of  in  considera- 

tion of  the  sum  of  paid  to  me  by 

of  do  hereby  transfer 

to  the  said  share  [or  shares], 

numbered  in  the  busmess  called 

**  The  Bankinff  Company,"  to  hold  unto 

the  said  liis  executors,  administra- 

tors, and  assigns  [or  successors  and  assigns], 
subject  to  the  several  conditions  on  which  I 
helcl  the  same  at  the  time  of  the  execution 
liereof.    And  I  the  said  do  hereby 

agree  to  take  the  said  share  [or  shares],  sub- 
ject to  the  same  conditions.  As  witness  our 
kuids  and  seals,  the  day  of 
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RATED LAW  SOCIETY. 

We  are  enabled,  from  a  report  which  has 
JQgt  been  printed,  to  state  the  result  of  the 
annual  general  meeting  of  the  members  of  this 
•ociety,  which  was  held  in  their  hall  in  Chan- 
cery Liane)  on  Friday,  the  23rd  August^  Ed- 
mrd  Fobs,  Esq.  in  the  chair.  The  secretary 
lead  the  report  of  the  committee  of  nianage- 
nent.  It  aetailed  the  various  proceedings  in 
which  the  committee  had  been  engaged  during 


the  past  year.  The  subjects  of  this  report 
appear  to  mvolve  aU  the  most  important  mat- 
ters affecting  the  interests  of  the  profeesion 
from  the  time  of  the  previous  annual  meeting. 

The  report,  after  adverting  to  certain  pro- 
ceedings m  Chancery,  proceeded  as  follows  : — 

"  Bills  in  PaWwimeiU.— The  numerous  mea- 
sures  which  have  been  proposed  in  parliament 
during  the  last  session,  for  the  alteration  of  the 
law,  have  called  for  the  attentive  considera- 
tion of  the  committee. 

"  To  the  County  Courts'  Bill  they  framed  a 
series  of  objections,  both  in  principle  and 
detail,  which  they  submitted  to  the  Secretary 
of  State,  with  a  request  thatadrautation  might 
attend  him  on  the  subject.  This,  however, 
was  rendered  unnecessary  by  the  withdrawal 
of  the  bill.  The  same  fate  attended  the  bills 
introduced  for  the  Improvement  of  the  Pro- 
ceedings in  the  Supenor  Courts  of  Common 
Law,  and  for  the  Recovery  of  Small  Debts ;  to 
which,  and  also  to  the  Debtors'  and  Creditors* 
and  the  Bankruptcy  and  Insolvency  Bills,  the 
Ecclesiastical  CouTis  Bill,  the  Arches  Court 
Bill,  and  the  Marriage  and  Divorce  Bill,  the 
attention  of  the  committee  was  also  particularly 
directed. 

"  The  committee  have  Ukewise  had  under 
their  consideration  the  bill  for  effecting  the 
Service  abroad  of  Common  Law  Process,  of 
that  relating  to  the  Judicial  Committee  of  the 
Privy  Council,  and  also  the  bills  introduced  by 
the  Lord  Chancellor  concerning  the  Transfer 
of  Real  Property,  and  the  Jurismction  in  small 
Charitable  TrusU :  and  they  have  not  foiled  to 
notice  the  following  bills,  which  in  a  greater  or 
less  degree  were  interesting  to  the  profession, 
viz.,  the  Joint  Stock  Companies  Bill,  the  Me- 
tropolis Buildings  Bill,  the  Inclosure  of  Com- 
mons' Bill,  the  Landlord  and  Tenant's  Bill, 
the  Letters  Patent  Bill^  the  Masters'  and  Ser. 
vants'  Bill,  and  the  County  Coroners'  Bill. 

"  ITie  committee  have  directed  their  atten- 
tion  to  the  60th  clause  of  the  Poor  Law  Bill, 
with  reference  to  the  interference  of  clerks  of 
boards  of  guardians  in  business  appertaining 
to  members  of  the  profession ;  and  they  have 
the  satisfaction  to  state,  that  by  the  clause  as  it 
now  stands,  the  power  given  to  those  officers 
by  the  6  &  6  Victoria,  c.  57,  to  take  i)roceed- 
ings  at  the  quarter  and  general  sessions  no 
longer  exists,  and  they  are  enabled  to  act  at 
petty  and  special  sessions  only ;  so  that  the 
operation  of  the  Attorneys'  Act  remains  un- 
disturbed. 

"  Bttsiness  at  Judges*  Chambers, — In  coiMC- 
quence  of  the  continued  delays  and  great  in- 
convenience in  transacting  the  business  at  the 
judges'  chambers,  the  committee  deemed  it 
advisable  to  prepare  a  petition  to  parliament, 
recommending  that  one  of  the  Masters  of  the 
court  should  be  authorised,  under  their  Lord- 
ships' regulation,  to  hear  ordinary  summonses 
ana  matters  of  a  practical  kind,  and  also  to  ad- 
minister oaths,— so  that  the  time  of  the  judges 
might  be  saved,  and  the  business  transacted 
more  convenienUy  and  expeditiously. 

**  Master^ s  Clerk. — ^The  committee  received 
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have  endeavoured  to  determine  to  the  satisfac^ 
tion  of  the  parties  interested. 

"  The  riffht  claimed  hv  the  Scriveners'  CJom- 
pany  to  refuse  to  qualigr  attorneys  to  act  ai 
notaries  in  the  city  of  London  has  been  con* 
sidered,  with  a  view  to  the  alteration  of  the  lav 
at  a  fit  opportunity. 

"  I^ew  B,ule8  and  Orders. — For  the  informs* 
tion  of  the  members,  the  committee  daring  the 
past  year  have  printed  and  circulated  amoDK^ 
them  the  following  papers  : — 

"  The  Act  for  Sie  Kegulation  of  Attomejv 
and  Solicitors. 

''  The  regulations  thereunder  of  the  Office  of 
Registrar. 

"  The  Table  of  Costs  in  Bankruptcy. 

•*  The  Examination  Orders  in  Chancery. 

"  The  Orders  in  Chancery  reducing  the  feei 
for  OfHce  Copies. 

"  The  Orders  in  Lunacy. 

'*  The  Rules  and  Orders  relating  to  Commoft 
Law  Judgments,  and  Writs  of  Execution  'm 
Bankruptcy,  and 

"  The  new  Scale  of  Costs  in  Actions  under 
20/. 

"  Independently,  however,  of  these  varioo* 
subjects,  which  have  occupied  the  attention  of 
the  committee  during  the  past  year,  the  nuMt 
laborious  and  important  duty  in  which  they  have 
been  engaged  has  been  that  which  devolted 
upon  them  under  the  Attorneys'  and  SolicitoziT 
Act,  which  received  the  royal  assent  soon  aftar 
the  last  annual  general  meeting. 

"  Registrar  of  Attorneys,— By  that  act  tiis 
new  and  responsible  office  of  Registrar  of  At* 
tomeys  and  Solicitors  was  established,  and  the 

gerformance  of  its  duties  was  confided  to  thii 
ociety, — a  trust  which  secured  to  the  Bodj 
not  only  a  legislative  recognition,  but  a  con- 
tinuance during  the  whole  of  his  professional 
career  of  that  superintendence  over  every 
practitioner  which  by  his  examination  previooe 
to  admission  had  already  been  reposed  at  his 
entrance  into  it.  The  members  wiU  at  once 
see  how  material  a  benefit  was  conferred  u]w« 
the  profession  b}[  this  appointment,  by  whidi 
the  annual  certificates  were  subjected  to  « 
stricter  regulation,  and  the  possibility  of  their 
being  issued,  as  was  formerly  too  freaueni^ 
the  case,  to  parties  who  were  unentitled  llf 
previous  admission,  was  entirely  prevented. 

"  The  extent  of  the  introductory  labour  im* 
posed  on  the  committee  by  this  appointment 
will  be  apparent  to  the  members,  when  th^ 
are  reminded  that  a  roll  was  to  be  prepared  of 
all  the  attorneys  and  solicitors  in  the  kingdone 
who  were  entitled  to  take  out  certificates — thi( 
the  dates  of  their  admissions  into  the  seveni 
courts  were  to  be  discovered  and  inserted  hi 
the  appropriate  columns — that  regulations  wen 
to  be  prepared  for  carrying  the  office  into  foil 
effect  —  that  the  forms  of  the  declaratioiie 
which  would  be  required  were  to  be  sent  to 
every  practitioner  —  that  a  book  was  to  be 
formed  for  the  insertion  of  the  facts  contained 
in  those  declarations — that  the  truth  of 


a  memorial  from  several  of  the  members  prac- 
tising in  the  Court  of  Chancery,  complaining 

of  the  appointment  of  an  unqualified  person  as 

chief  derk  to  one  of  the  Masters;   and  in  con- 
sequence of  representations  made  by  them, 

they  have  been  assured,  that  the  earliest  oppor- 

tumty  of  the  introduction  into  parliament  of 

any  bill  relating  to  the  court  should  be  taken, 

to  place  the  qualification  for  this  important 

office  on  a  satisifactory  footing. 

"  Probate  Duty  Office.— With  a  view  to  re- 
medy the  delays  and  inconvenience  at  the  Pro- 
bate Duty  Omce,  of  which  complaints  were 

fre<|uently  made,  the  conmiittee,  through  their 

chairman,  had  a  communication  with  the  Com- 
missioners of  Stamps,  the  result  of  which  has 

been  an  increase  of  the  establishment  in  that 

office,  sufficient  to  remove  the  evil  complained 

of. 

*'  Cowrts'  Removal.  —  The  committee    has 

kept  in  view  the  object  which  the  Society  has 

for  several  years  been  endeavouring  to  attain — 

the  removal  of  the  courts  from  Westminster 

into  this  vicinity.    Thev  have  made  several 

attempts  to  obtain  a  furtner  hearing  before  the 

Honse  of  Commons  in  the  present  session, 

but  thev  cannot  pretend  to  say  that  they  have 

received  much  encouragement.    With  refer- 
ence to  this  subject,  it  may  be  mentioned,  that 

m  a  recent  report  of  the  state  of  the  buildings 

for  the  new  houses  of  parliament,  provision  has 

been  made  for  the  accommodation  of  practi- 

tioners  attending  them,  according  to  a  former 

reconmiendation  made  by  this  Society,  the  ex- 
pense of  which  is  estimated  at  50002. 

"  Bankruptcy   Costs. — The  practice  which 

had  for  some  time  prevailed,  of  having  the 

costs  in  bankruptcy  in  the  London  district 

taxed  by  the  same  registrar,  having  been  found 

beneficial  in  producing  a  uniformity  of  charge, 

and  in  occasioning  great  convenience  in  the 

dispatch  of  business,  the  committee,  in  order 

to  render  the  practice  permanent,  deemed  it 

advisable  to  promote  an  application  to  the  Lord 

Chancellor  to  effect  this  object,  and  they  have 

the  gratification  of  stating  that  their  apptication 

has  been  successful. 

"  Criminal  Law. — The  Criminal  Law  Com 

missioners  having  forwarded  to  the  committee 

various  questions  with  reference  to  projected 

alterations  in  that  branch  of  the  law,  the  same 

have  been  laid  on  the  hall  table,  with  an  inn 

tation  to  the  members  to  make  such  sugges- 

tions  as  appeared  to  them  advisable. 

"  Proposed  New  Orders  of  Court.— The  com- 
mittee, also,  in  addition  to  various  other  pro- 
fnsional  subjects  which  have  come  under  their 
consideration,  have  devoted  their  best  attention 
to  various  Orders  of  Court,  which  the  judges 
have  done  them  the  honour  to  submit  to  them ; 
and  they  have  to  express  their  pride  and  grati- 
fication at  the  continued  kindness  with  which 
this  Body  is  treated  by  the  Bench,  and  the 
confidence  which  is  reposed  in  its  recommen- 
dations. 

"  Usages.  —  The  various  points  of  profes 
uoDtH  usage  in  Conveyancing  practice  which  I  facts  had  to  be  verified  in  every  instance  — ^ifc 
have  been  submitted  to  the  committee  they  no  less  than  10,000  certificates  had  to  be  framed 
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inparioanoeof  tboiaeftcts:  tidsn  had  to  be 
famed  «f  fetilbirtiiig  those  eertilScates  within 
ftTeffjr  few  vBtyt,  withoixt  htconrenieiice  to  nw 
prGf«smoii  fftmi  pveesure  or  delaj  —  and  that 
tSl  the^e  arrangwnents  had  to  be  completed 
and  carried  into  effect  in  the  short  space  of  two 
raorrt-h#  after  the  paasing  of  the  act. 

'*  I5j  great  exertion,  however,  the  whole  was 
•cconii)li8hed,  and  the  committee  were  repaid 
for  the  labour  they  had  undergone  by  the  buc- 
ee6¥  which  in  all  its  details  attendeii  the  system 
they  had  planned,  and  by  the  eati.ifaction  which 
fhcy  are  rejoiced  to  find  the  profefifion  have 
ex\  ressed  in  reference  to  the  arrangements 
adopted. 

**  Adeanfages  of  Attcmet/s'  and  SoHcitors* 
Act. — Besides  the  {ialimb>  benefits  which  the 
profe^sion  thus*  derive  fro  r.  unqnalified  persons 
Deing  prevented  from  pra-tisiTig,  the  new  act 
secures  many  other  important  ad\'antage8  both 
to  the  pcx>fe86ion  and  the  pubHc. 

*'  Among  these  the  following  may  be  ennme- 
nrtefl  :— 

'Vlt  renders  permanent  the  appointment  of 
exaii  mt  rs  of  persons  applying  to  be  admitted 
on  t^.e  roll: 

**  !t  enables  a  graduate  to  serve  one  year 
ef  bis  at  tides  with  the  agent  m  London : 

''ft  «nDp!ifies  the  proceedings  against  attor- 
neys w*io  fend  their  names  to  unqualified  per- 
sons, and  a^in«t  ^^crsons  assuming  to  act  as 
attormys  w ho  arc  not  duly  qualified : 

*'  It  Temm-e«  «everal  technical  difficnltles  in 
de!rv«»ting  bilfc  of  cortF,  and  enables  a  soficitor 
to  obt-iin  the  taTation  of  his  own  bill,  and  sectire 
a  judjrment  tvithont  the  expense  and  delay 
of  an  artiTia : 

**  It  inakeii  the  Master's  certificate  final,  and 
prevents  a  taxation  from  taking  place  after  a 
verdif  r  tn*  writ  of  inquiry ;  or  after  1^  months 
fictim  tbe  deHrery  of  tne  biH,  except  under 
special  ciraimfJtances,  and  under  any  drcmn- 
rtances  after  12  months'  payment. 

""  .\n^  particularly  it  repeals  enactments 
scattcrred  over  no  lees  than  6o  statutes,  and 
consuhdates  into  one  act  the  whc^e  of  the  law 
relating  to  attorneys. 

•*  Not  the  profession  only,  but  the  jmblic 
atoo,  are  benefited  by  this  extensive  consolida- 
tion ;  and  the  latter  have  a  farther  ad^-antage 
conferred  upon  them  by  the  subjection  of  Con- 
vtytmcmfT  Costs  to  taxation, — in  reference  to 
which  the  committee  have  taken  every  means 
in  thrir  power  to  secure  to  the  profession  such 
siHor.'ances  as  have  been  long  sanctioned  in 
fhat  branch  of  practice ;  and  it  will  be  satis- 
factory to  the  members  to  be  infimned  that  the 
fixing  Masters  have  adopted  the  rules  which 
have  long  pixn-ailed  amongst  solicitors  upon 
that  subject. 

"  In  reference  to  the  subject  of  costs,  it  will 
be  con^•enient  in  this  place  to  mention  tliat  the 
ftxing  Masters  in  Chancery  have  determined 
to  disallow  on  taxation,  whether  between  party 
and  party,  or  bet^-een  solicitor  and  client,  any 
fee  to  counsel's  clerks,  beyond  the  amount 
mentioned  in  the  scale  sanctioned  by  the  Lord 
ChanceJIoi^  and  the  other  judges,  which  should 


CKceed  die  rate  of  25*.  in  every  50  guineas  paid 
on  the  bnef  . 

^  Maipractiee. —  By  the  duties  which  the 
Attomej's'  Act  imposes  on  the  committee,  their 
labours  are  increased  in  a  variety  of  tv-ay. 
TTie  complaints  relating  to  malpractice  by  at- 
torneys, and  of  persons  presuming  to  practice 
who  are  not  duly  qualified,  have  naturally 
become  more  numerous. 

"  Persons  wlio  had  discontinued  their  certi- 
ficates to  practise  in  the  superior  comts,  but 
who  were  in  the  habit  of  practising  in  the  in- 
ferior courts  and  at  the  sessions  and  assises,  to 
the  injun-  of  the  public  and  to  the  disgrace  of 
the  profession,  are  now  obliged  to  take  out 
certificates:  and  their  misconduct  is  more 
easily  controlled,  and  better  means  of  punish- 
ment are  afforded. 

"  Renewal  of  Certificates.— Under  the  new 
act,  persons  who  omit  or  neglect  to  take  out 
their  certificates  in  due  coarse  are  obliged  to 
apply  to  the  court  for  permission  to  renew 
them — a  proceeding  whicn  has  been  substituted 
for  the  former  practice  of  re-admission :  a  re- 
gulation which  requires  a  continual  watchful- 
ness on  the  part  of  the  committee,  and  the 
necessity  in  many  instances  of  opposing  such 
renewals,  the  trouble  and  responsibility  of 
which  the  committee  cheerfully  undertake,  sw 
it  is  manifest  that  the  profession  must  ulti- 
mately be  thereby  mucti  improved,  and  its 
respectability  increased  in  pubfic  estimation. 

•'  With  reference  to  this  subject,  it  is  im- 
portant to  mention  that  the  Master  of  tlie  Roll*?, 
at  the  suggestion  of  the  committee,  has  assi- 
milated the  practice  of  his  court,  regarding 
notices  of  admission  and  renewals  of  certifi- 
cates, to  that  of  the  Common  liaw  Courts; 
thns  introducing  a  uniformity  of  ]>ractice  which 
will  be  found  very  convenient  and  advanta- 
geous." 

After  some  other  details  relating  to  the  affairs 
of  the  Society,  its  lectures,  libran*,  and  ac- 
counts, the  report  stated,  tliat 

"  The  committee  could  not  conclude  this 
statement  of  the  labours  of  tlie  past  year  with- 
out adverting  to  the  great  and  valuable  sen-ices 
rendered  by  their  cliairman,  Mr.  Foss,  who 
was  elected  a  second  time  to  that  office,  on 
account  of  the  several  important  matters  then 
in  progress,  to  which,  as  to  all  other  subjects 
calciilated  to  promote  the  interests  of  the  pro- 
fession, he  had  devoted  great  ability  and  un- 
wearied attention." 

'llie  re|K>rt  was  ordered  to  be  entered  on  the 
minutes  and  printed.  The  vacancies  amongst 
the  members  of  the  committee  and  auditors 
were  then  fiUed  up,  and  the  annual  account  ol 
receipts  and  payments  was  read  and  approved. 


NEW  REGULATIONS  AT  THE  INNS 
OF  COURT. 

Wb  some  time  ago  noticed  the  general  j>nr- 
port  of  the  new  regulations  of  the  Inns  of 
Court,  and  now  add  the  following  from  a  cir- 
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cnlar  sent  to  the  members  of  ihe  Honourable 
Societj  of  die  ITiddle  Temple. 
At  u  PafUamaU  holdeti  en  the  3rd  <%  ofMa^^ 
ld44. 
Upon  reading  an  orderntade  by  the  Maeten 
of  the  Bench  of  the  Honourable  Society  of  the 
Inmer  '^mpie^  and  transmitted  to  this  society, 
dated  Bench  Table,  June  l6th,  1789,  and  an 
order  made  thereon  by  this  society,  at  a  parlia- 
ment holden  on  the  26th  day  of  June,  1799, 
adopting  the  same.  That  is  to  say, — 

"That  from  and  after  the  end  of  this  present 
Trinity  Term,  17^9,  no  articled  cleric,  either  to 
an  attoi^ey  or  solicitor,  or  to  a  clerk  in  the 
Court  of  Chancery  or  Court  of  Exchequer, 
ought  to  be  called  to  the  bar  until  his  articles 
should  either  have  expired  or  been  cancelled 
for  the  space  of  two  wnole  years,  and  stating 
that  it  iraa  then  ordered  by  the  Masters  of  the 
Bench  then  present,  that  the  said  resolution 
should  be  confirmed  and  adopted  as  the  nde  of 
that  society  in  all  future  applications  of  such 
aitided  clerks  to  be  caUed  to  the  bar." 

And  upon  reading  certain  oropesed  orders 
of  pension  of  the  Honourable  Society  of  Gray^s 
Jmi,  which  were  transmitted  to  this  society  on 
the  19th  of  Janurry  last, — 

It  ie  now  ordered.  That  from  and  after  this 
daj,  no  attorney  at  law,  solicitor,  writer  to  the 
signet,  or  writer  to  the  Scotch  courts^  proefeor, 
notary  public,  or  parliamentary  agent,  or  per- 
■on  acrfiig  as  sucn,  and  no  clerk  of  or  to  any 
barrister,  conveyancer,  special  pleader,  aClor- 
ney,  solicitor,  writer  to  the  signet,  or  writers  of 
tht  Scotch  courts,  proetor,  notary,  periia- 
rtkeMmty  agent»  defk  in  chancetv,  or  other 
officea  m  any  court  of  law  or  equity,  whether 
raeh  derk  be  articled,  or  in  the  receipt  of  a 
stlvy,  or  of  other  remunerations  fbr  his  ser- 
rieesj  shall  be  allowed  to  keep  commons  in  the 
faaU  of  thas  sociehr,  available  for  the  puffioie  of 
being  called  to  the  bat,  whether  sueb  person 
be  already,  or  may  hjueafter  become  a  member 
of  this  society,  until  such  person,  being  an 
attomay,  shall  have  taken  his  name  off  the  rolls; 
nor  unlil  he,  and  erery  other  person  above 
named  or  described,  sliall  have  ceased  to  act 
or  practise  as  such  attorney,  writer  to  the 
signet,  or  writer  of  the  Scotch  courts,  solicitor, 
proctor,  agent  or  clerk  as  aforesaid;  saving 
alwavs  to  any  person  or  persons  circumstanced 
as  awreaaid,  the  benefit  of  any  term  or  terms 
which  he  or  they  may  have  kept  in  conformity 
widi  the  orders  of  tms  society. 


do  endure  for  one  pear  only^  from  ^^  ^^ 
thereof;  but  may  be  renewed  cmnuedtyt  by  order" 
of  parliament  u{K>n  petition. 

And  it  %$  further  ordered.  That  every  jiefsott 
hereafter  to  be  admitted  a  member  of  this  so- 
ciety shall  sign  his  name  to  this  ofdMr. 

And  it  is  fiirther  ordered.  That  the  febove 
orders  be  screened  iu  the  hall  of  tbi^  Mciety, 
and  in  the  treasurer's  office. 

MEMORANDUM. 

Take  Notice,  That  by  the  order  in  iwirlia- 
ment  of  the  13th  day  of  May,  1825,  It  is  pro- 
vided,— 

"  Tliat  no  recipiatur  for  entering  into  com- 
mons shaU  hereafter  be  granted  to  any  person,, 
whether  owner  of  chambers  or  not,  whose 
name  stands  on  the  rolls  of  attorneys  or  soli- 
citors, or  who  shall  be  engaged  in  any  profes- 
sion other  than  the  law,  or  in  any  trade,  busi- 
ness or  occupation." 


TAXATION  OF  COSTS  iJNDER  THE 
POOR  LAW  ACT. 


Th*  following  circular  has  been  sent  by  the 
Poor  Law  Commissioners : — 

"  To  the  clerks  of  the  peace  of  the  several 
counties,  ridings,  divisions,  and  places,  in 
England  and  Wales  ;--To  the  guardians  of  the  ^ 
poor  of  the  several  unions  and  parishes  in 
England  and  Wales ;— To  the  overseers  of  the 
poor  of  the  several  parishes  and  places  in 
England  and  Wales;--And  to  all  whom  it  may 
eoncef  n. 

'*  Whereas  it  was  enacted  by  the  act  passed 
in  the  last  session  of  parliament,  intituled  '  An 
act  for  the  further  amendment  of  the  laws  re- 
lating to  the  poor  in  England,'*  that,  on  appli- 
cation of  any  overseer,  or  of  any  board  of 
guardians,  or  of  any  attorney  at  law,  it  should 
be  the  duty  of  the  clerk  of  the  jjeace  of  the 
county  or  place,  or  his  deputy,  if  thereunto 
required,  to  tax  any  bill  due  to  any  solicitor  or 
attorney  in  respect  of  business  performed  on 
behalf  of  any  parish  or  union  situate  wholly  or 
in  part  within  such  county  or  place ;  and  that 
the  allowance  of  any  sum  on  such  taxation 
should  be  primiL  facie  evidence  of  the  reason- 
ableness of  the  amount,  but  not  of  the  legahty 
of  the  charge ;  and  that  the  clerk  of  the  peace 


«.  ««.  ^.«..,  ^.  ..^o -.,.  ,  should  be  allowed  for  such  taxation  after  the 

And  it  UJnrther  ordered.  That  from  and  j  rate  to  be  fixed  from  time  to  time  by  the  Master 
after  tius  day  no  person  already  admitted,  or]  of  the  Crown  Office,  and  declared  by  an  order 
who  may  hereafter  oe  admitted  a  member  of  this  i  of  the  said  comnussioners.  e    x.    n 

society,  shall  apply  for  or  take  out  any  certifi-'  *'  And  whereas  the  Master  of  the  Crown 
cate,  m  pnnuance  of  the  statute  44  Geo.  3,  c.l  Office  has  fixed  the  rate  of  allowance  to  the 
98,  s.  14,  without  the  special  permission  of  this  \  clerk  of  the  peace  in  respect  of  such  taxation 
society  by  ordei*  made  in  parliament,  under  pain  as  herein  declared. 

ofespultton,  add  that  such  permission  be  in  "  Now,  therefore,  we,  the  Poor  Law  U>m. 
no  case  granted,  until  the  person  applying  for  |  missioners,  in  pursuance  of  the  statute  suore- 
the  same  shall  have  kept  such  commons  in  the  |  said,  do  hereby  declare,  that  the  clerk  of  tne 
hallof  thia  society,  as  in  pursuance  of  the  order  |  peace  of  every  county  or  place  m  England  ana 

of  pariiament  of  the  l6Ui  day  of  July,  1792,  are  j         . 

required  to  be  kept  as  a  qualification  for  the 

bar;  and  that  such  permission,  when  granted,  »  7  &  8  Vict.  c.  101,  s.  39. 


"  (Signed) 
(LA) 
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of  Bome  of  the  orders  of  November  1881  for 
some  of  the  orders  of  April  1828,  and  the  sub- 
stitution of  some  of  the  orders  of  April  1842  for 
some  of  the  orders  of  May  1841,  and  the  sus- 
pension  of  some  of  the  latter  orders  before  even 
they  came  into  operation. 

I  am.  Sir, 

Yours  obediently. 
Fiat  Jubtitia. 
Nov.  26,  1844. 
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Wales,  shall  be  allowed  for  the  taxation  of 
every  bill  due  to  any  solicitor  or  attorney,  in 
respect  of  business  performed  on  behalf  of  any 
parish  or  union,  after  the  rate  of  fomr  pence  per 
sheet,  or  folio,  of  seventy-two  words  each. 

^*  Givoi  under  our  hands  and  seal  of  office, 
this  twenty-first  day  of  November,  in 
the  year  one  thousand  eight  hundred 
and  torty-four. 


"  Geo.  Nicholls. 
*'  Edmund  W.  Head.' 


EXPECTED  NEW  CHANCERY  ORDERS. 


To  the  Editor  qf  the  Legal  Observer. 

Sir, — Observing  an  announcement  in  your 
last  number,  that  uese  orders  are  in  a  state  of 
forwardness,  and  it  being  generally  rumoured 
that  they  will  make  extensive  alterations  in  the 
practice,  I  would  submit  for  the  consideration 
of  the  judges  of  the  court  the  expediency  of 
affording  an  opportunity  to  the  profession  of 
fuUy  considering  them  before  they  are  issued, 
or  at  all  events,  before  they  come  into  opera- 
tion. 

This,  I  feel  confident,  from  experience,  would 
not  only  be  the  means  of  assistmg  the  practi- 
tioner  in  the  not  very  easy  task  of  making  him- 
self master  of  the  proposed  alterations  m  the 
practice,  but  would  enable  him  to  make  sug- 
gestions upon  such  of  the  orders  as  relate  to 
matters  in  detail  with  which  he  is  familiar,  and 
at  the  same  time  induce  him  to  carry  them  out 
more  cheerfully  than  he  otherwise  would  do. 
I  am  quite  sure  it  needs  no  comment  by  me  to 
show  that,  whether  laws  are  made  for  regulat- 
ing the  practice  of  a  court  or  the  affairs  of  a 
nation,  those  laws  are  most  likely  to  be  useful 
and  effectual,  which,  if  not  made  vnth  the  con< 
currence  of  those  who  are  to  carry  them  out 
and  are  to  be  affected  by  them,  yet  to  a  certain 
extent,  at  least,  are  left  open  to  their  consider- 
ation before  they  are  passed.  That  this  would 
not  be  without  preceaent,  I  might  refer  to  the 
course  pursued  when  the  extensive  alterations 
were  affected  in  the  practice  of  the  Common 
Law  courts  tmder  the  Law  Amendment  Act, 
3  &  4  W.  4,  c.  42,  in  which  instance  the  pro- 
posed rules  were  published  in  the  penodi- 
cal  publications  long  before  they  were  issued, 
and  amongst  others,  in  your  own  work.  See 
7  L.  O.,  p.  257.  To  show  that  instead  of  any 
mischief  arising  from  this,  but  on  the  contrary, 
that  it  has  proved  highly  advantageous  in  the 
result,  I  need  only  refer  to  the  working  of 
those  rules,  and  the  fact  that  it  has  not  been 
deemed  necessary  to  make  any  amendments  in 
them  during  a  period  of  upwards  of  ten  years. 
On  the  other  nand,  if  examples  be  wanted  of 
the  evil  arising  from  a  contrary  course,  amongst 
other  instances  in  which  it  has  been  found  ne- 
cessary to  amend  general  orders  of  the  Court  of 
Chancery,  I  would  refer  you  to  the  substitution 


[We  think  this  suggestion  weU  worthy  of 
consideration.  It  should  be  recollected  that 
the  solicitors  are  now  the  officers  of  court  to 
carry  the  orders  into  effect,  and  should  have 
ample  means  of  considering  them  before  they 
come  into  operation.  Besides,  these  extensive 
alterations  in  the  practice  of  the  court  are  more 
important  to  the  suitors  and  practitioners  than, 
many  acts  of  parliament ;  and  we  respectfully 
ask,  therefore,  whether  they  should  not  be 
made  known  before  they  are  actually  passed  ? 
—Ed.] 


SUPERIOR  COURTS. 

a^rH  ^riatKellor. 

[Kfported  by  W.  FinnxLT,  Esq.,  BarrttUr  at  Law.] 

practice. — SUPPLBMBNTAL  BILL. 

A  strong  case  must  be  made  to  indnce  the 
^cOurt  to  admit  evidence  into  a  cause  etfter 
the  hearing  and  decree. 

But  where  it  a^ppears  that  a  material  piece  of 
evidence  contained  in  a  resohition  tupromng 
of  an  agreement  which  the  plaintiff's  somgkt 
to  enforce,  was  withheld  by  the  dtfendamtSr 
and  not  discovered  by  the  plaintiffs  untU 
after  the  heating,  the  court,  m  its  discretion, 
granted  leave  to  file  a  supplemental  bill  in 
nature  of  a  bill  of  review.] 

This  was  an  application  for  leave  to  file  a 
supplemental  bill  m  the  nature  of  a  bill  of 
review.  Hie  Sheffield  Canal  Comrany  filed  a 
bill  to  compel  the  Sheffield  and  Rotherham 
Railway  Company  to  perform  a  contract,  by 
which  the  railway  companv  engaged  to  pav  an 
annual  sum  of  100/.  towards  the  repairs  of  the 
road  from  Lady's  Bridge  to  the  terminus  of 
the  railway.  This  contract  was,  as  the  plain- 
tiffs alleged,  contained  in  four  letters  to  their 
agent,  Mr.  Wake.  The  defendants  con- 
tended, that  before  the  fourth  letter  was  written 
the  negotiations  had  been  abrupUv  brought  to  a 
close ;  and  the  Master  of  the  Rolls  aaoptinff- 
this  view  of  the  matter,  dismissed  the  bill. 
After  the  bill  was  dismissed,  Mr.  Wake  dis- 
covered a  resolution  of  the  railway  company, 
adopted  at  a  meeting  of  the  proprietors  during 
the  time  the  netrotiations  were  proceeding,  imd 
approvinff  of  the  proiK>8ition  to  pay  the  100/. 
This  resMution,  as  a  material  piece  of  evidence, 
it  was  now  sought  to  introduce  by  a  supplemen- 
tal bill;  and  as  one  of  the  reasons  tor  influ- 
encing the  court  to  sanction  it,  the  plaiatiflB 
alleged  that  when  the  railway  company  waa 
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ordered  to  produce  the  papers  and  documents 
relating  to  the  matter  in  question,  they  pro- 
duced their  books  with  the  part  containing  the 
resohttion  sealed  up,  and  thereby  deprived  the 
plaintifis  of  a  piece  of  evidence  which  would 
bare  sustained  their  case. 

Mr.  Wakefield  and  Mr.  J,  Parker  were  for 
the  canal  company. 

Mr.  Bethell  and  Mr.  Bacon  for  the  railway 
oominny,  argued  that  it  was  the  invariable 
practice  of  the  court  to  refuse  permission  to 
produce  fresh  evidence  by  a  supplemental  bill, 
if  it  appemd  that  the  parties  might,  by  rea- 
sonable diligence,  have  ODtained  such  evidence 
at  the  ori^nal  hearing  of  the  cause.  Many  of 
tlie  proprietors  of  the  canal  company  were 
proprietors  also  of  the  railway  company.  The 
resolution  was  published  in  the  Sheffield  Iris, 
which  manj  of  them  subscribed  to ;  copies  of 
the  resolution,  to  the  number  of  280,  were  cir- 
culated among  the  proprietors,  and  it  was  next 
to  impossible  that  Mr.  Wake,  a  solicitor  of 
Sheffield,  should  not  have  been  acquainted  with 
it,  although  for  some  reason  that  did  not  ap- 
pear, he  and  the  proprietors  had  not  thougnt 
fit  to  avail  themselves  of  it. 

Mr.  Wakefield,  in  reply,  maintained  that  the 
defendants  ought  to  have  produced  the  resolu- 
tion, and  all  the  contest  was  now  about  its 
production.  There  was  no  reason  why  Mr. 
Wake  should  not  have  used  it  as  evidence  had 
be  known  of  it,  for  it  was  most  materid  to  his 
case,  while  there  was  every  reason  for  the  com- 
pany to  conceal  it.  The  justice  of  the  case  re- 
quired that  the  plaintiffs  should  be  permitted 
to  avail  themselves  of  it,  and  he  hoped  the 
court  would  not  permit,  any  technicalities  to 
stand  in  the  way  of  an  act  of  substantial 
jostice. 

The  Lord  Chancellor  said,  it  required  a  very 
strong  case  to  induce  the  court  to  let  in  new 
evidence  after  the  hearing  of  the  cause.  He 
would  take  time  to  consider  the  matter. 


The  Lord  Chancellor,  now  giving  his  judg- 
ment, said,  the  question  was  whether  a  pro- 
posal made  by  Messrs.  Bodger  and  Vickers  on 
the  part  of  the  railway  company,  in  their  letter 
of  the  29th  of  June  1836,  was  rejected  by  Mr. 
Wake,  the  solicitor  of  the  canal  company,  at 
the  meeting  which  took  place  on  the  same  day, 
or  whether  it  was  left  open  to  allow  Mr.  Wake 
to  consult  Lord  Whamcliffe  before  he  finally 
decided.  The  Master  of  the  Rolls  was  of 
opinion,  on  the  evidence,  that  the  proposal  was 
diefinitivelj  rejected  at  the  meeting  and  the 
treaty  closed,  and  that,  as  a  necessaiy  conse- 
quence, the  plaintiffs'  solicitor  could  not  by 
afWrwards  declaring  his  acceptance  of  the  offer 
fasten  an*  a^rreement  on  the  defendants.  It 
was  stated  in  support  of  the  motion  for  leave 
to  file  the  supplemental  bill,  that  since  the  de- 
cree at  the  Rolls  had  been  pronounced,  the 
plaintifiSi  discovered  new  and  material  evidence 
in  support  of  their  case,  which  if  produced  at 
the  time  of  the  hearing  would  have  ensured  a 
decree  in  their  favour.  That  evidence  con- 
sisted of  a  report  of  the  directors  of  the  railway, 


made  at  a  meeting  of  the  proprietors,  and  of 
certain  resolutions  passed  at  that  meeting 
adopting  the  report.  As  the  question  depended 
on  what  passed  at  the  meeting,  the  29tn  June 
1836,  the  representation  of  the  transaction  by 
the  defendants  themselves  was  undoubtedly 
very  material.  In  the  report  they  stated  the 
proposal,  the  counter  proposition,  their  rejec- 
tion of  that,  and  the  final  acceptance  of  the 
proposal.  There  was  no  suggestion  that  the 
treaty  had  been  broken  off,  or  that  the  accept- 
ance came  too  late,  but  they  speak  of  the  matter 
as  something  settled  and  agreed  upon,  though 
resting  on  the  correspondence  of  the  solicitors. 
They  say,  however,  tnat  it  must  be  carried  into 
effect  by  a  formal  document,  thereby  importing 
that  the  matter  was  settled,  though  informally. 
No  one  could  doubt  that  this  piece  of  evidence 
was  most  important ;  but  whether  if  produced 
at  the  hearing  in  connexion  with  other  proofs^ 
it  would  have  led  to  a  different  result,  was  a 
question  which  he  was  not  now  to  decide.  It 
was  enough  to  sa^  it  would  be  a  sround  for  a 
supplemental  bill  in  the  nature  of  a  bill  of  re- 
view, if  the  court  could  be  satisfied  that  the 
evidence  was  not  discovered  until  after  the 
decree,  and  that  there  had  been  no  want  of 
dihgence  in  producing  it.  It  was  necessary 
therefore  to  ascertain  whether  the  plaintiffs  did 
know  of  it  before  the  decree,  and  whether  the 
omission  to  produce  it  arose  from  their  own 
neglect,  because  if  so,  they  were  not,  according 
to  the  rule  of  the  court,  entitled  to  the  relief 
they  sought.  It  appeared  that  some  of  the 
canal  company  were  proprietors  of  shares  in  the 
railwav,  and  present  when  the  resolution 
passed.  Among  those  were  Marsh  and  Spen- 
cer, who  were  directors  of  the  railway,  and 
must  have  known  of  the  report  and  resolutions. 
Marsh  being  also  a  manager  of  the  canal  com- 
pany in  1840,  while  the  suit  was  proceeding. 
No  affidavit  was  made  by  Parker,  who  was  a 
member  of  the  committee  for  years,  and  his 
removal  to  Derby  was  not  a  satisfactory  reason 
for  the  neglect.  Marsh  also  had  not  joined  in 
the  affidavit.  He  could  not  have  done  so,  as 
he  was  one  of  the  railway  company  by  whom 
the  report  was  presented.  The  affidavits  stated 
that  the  deponents  were  not  aware,  nor  were 
any  of  the  canal  proprietors  aware  of  the  report 
till  after  the  judgment.  The  report  and  reso- 
lutions were,  however,  printed  in  the  Iris  news- 
paper, published  in  Sheffield,  and  to  this  paper 
some  of  the  proprietors  were  subscribers,  and 
they  attended  the  newsrooms  where  the  paper 
was  taken  in.  Copies  of  the  report  were  also 
sent  by  post  to  the  proprietors.  It  seemed, 
therefore,  very  improbable  that  none  of  these 
persons  knew  of  the  report,  but  as  the  passage 
now  in  question  formea  but  a  small  portion  of 
the  report,  it  was  not  unreasonable  to  suppose 
it  mignt  have  escaped  their  recollection  after 
such  a  considerable  interval  of  time.  With  re- 
spect to  the  solicitor  of  the  canal  company, 
Mr.  Wake,  it  was  asserted  that  he  alluded  to 
the  report  in  a  conversation  with  Messrs.  Bod- 
ger and  Vickers,  but  Mr.  Wake  is  since  dead, 
and  his  son  swore  positively  that  no  entry  was 
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to  be  found  in^lik  fflther'«  hooks  oi^Mf  meeU 
ingwitliMr.Bodgttrosthesiibiect  ItMcned 
therefore  probeble  and  reaiMmable  to  iiiferp  tbat 
the  repdrt  was  not  in  the  recoUectkm  of  Mr. 
Wake  when  the  bOl  was  filed»  and  that  he  did 
not  recollect  it  in  the  progress  of  the  <caiise; 
for  it  would  be  difficult  to  account  in  anf  other 
way  for  bis  uot  making  it  a  part  of  the  case, 
llie  omiseion  was  the  more  rewarkafolc,  as  the 
bill  referred  to  a  report  presented  to  the  canal 
company,  in  which  the  agreement  was  stated* 
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eomstaiicea  under  which  the  plaintafF  churned 
to  be  entitled  were  as  foUowe  In  the  rear 
1837,  a  company  was  formed  caUed  tlie  Han- 
wick  Cool  Companr,  which  consisted  of 
Messrs.  Botclierby,  Brown,  and  Allison,  and 
several  other  persons ;  and  a  lease  of  the  C|d- 
liery,  which  was  :ifterwards  worked  by  the 
company,  was  tak^u  by  Allison,  in  tmst  for 
himself  and  hiscopattners.  Uutcherby.  Hrowu, 
and  Allison  were  also  partners,  with  others,  in 

^,  .^ the  Bjrers  Green  Coal  Company,  and  Allison, 

In  the  absence,  howe^'er,  of  any  direct  evidence  1  on  benalf  of  this  com  nan}',  entered  ittto  an 
to  impeach  the  atatement  oi  Mr.  Bodger,  con-  agreement  with  the  defeudant.  Sir  \MlHaia 
flrmea  as  it  was  by  his  partner,  Mr.  Vickere,  his  j  Qiayter,  for  the  purchase  of  an  estate  called 
Lordship  could  not  aUmv  these  inferences  to  out-  the  Newfieldestite,  which  adjoined  the  Hun* 
weighhisdirectandpositivetestimonyonthesub- !  wick  Collier)',  for  6,500/. ;  and  on  the  2nd  of 
ject.  The  discover}^  of  the  report  too,  was  singu-  j  May,  1840,  a  conveyance  was  executed  of  thin 


lar»  as  Mr.  Wake  stated,  it  ^vae  left  at  liis  office 
in  Sheffield  during  his  absence,  by  a  person  he 
did  not  know,  lliis  was  unsatisfactory,  as  he 
ought  to  have  stated  in  hie  affidavit  a  reaaen 
for  not  giving  the  evidence  of  this  person  as  to 
the  circumstances  of  the  discoverv.  This  view 
of  the  matter  would  have  led  to  tlie  conclusion , 
that  the  motion,  accordiAg  to  the  praetiee  of 
court,  ought  not  to  be  granted ;  but  there  was 
a  circumstance  in  the  caee  that  during  the 
wiiole  diectusion  pressed  strongly  on  his  Lord- 
ship's mind :  it  was  tlie  duty  of  the  defendants 
to  enter  the  reuort  in  the  books  of  the  company, 
according  to  the  provisions  of  the  act  of  ^mrlia- 
ment.  Had  they  done  so,  the  plaintiffs  xvwdd 
have  had  the  benefit  of  the  entry,  and  tlie  con- 
SHuences  of  any  neglect  or  mistake  on  the  part 
of  the  solicitors  would  have  been  obviated. 
No  satnlactory  reanon  had  been  assigned  for 
the  omission*  His  Lordship  thought,  there- 
fore, that  he  should  exercise  a  sound  discretion 
in  allowing  the  supplemental  bill  to  be  filed. 

ne  Siefield  CauMi  Companf  v.  ne  ShfglM 
andRothermn  RaUwayCompmiy,  No/.  6, 1844 

ISoIU  Coutt. 

iBiportedbjfSAUvUh  Millbr,^^^.,  BttrrUter 

at  Law,] 
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IVkere  a  bill  isfihd  for  spfcific  performance 
of  an  offreementfor  a  lease,  and  to  restrain 
proceedings  in  an  ejectment  brovght  to  re- 
cover  possession  of  the  premises  agreed  to 
be  demised,  a  demurrer  for  want  of  equity 
will  not  lie  becatise  the  bill  does  not  pray 
an  injunction  against  the  party  actually  m- 
terested  in  the  property,  %f  the  bill  contain 
student  allegations  to  show  that  he  is 
making  use  of  the  names  of  the  parties  tti 
the  ejectment  sought  to  be  restrained. 

This  bill  was  filed  by  the  plamtiff  for  the 
specific  performance  of  an  a^eement  for  a 
lease  of  20  acres  of  land  adjoining  a  c<^ery  in 
the  pleadings  mentioned,  and  to  restrain  the 
defendants,  Chayter  and  Gill,  from  proceeding 
with  an  ejectment  brought  by  them  to  recover 
p08Pe?«ion  of  the  land  in  question.    The  cir- 


estate  to  Allison,  in  trust,  as  was  alleged,  tor 
the  Byers  Green  Comiiany,  but  was  not  de- 
livered oi'er,  in  consequence  of  the  whole  of 
the  purchase  money  nDtbemff  paid.  In  August 
1839,  Botcherby,  Brown,  and  Allison,  on  be<- 
half  of  the  Hunwick  Coal  Company,  contracted 
with  the  Byers  Gieen  Companv  for  the  pur- 
chase of  20  acres  of  the  Newfield  estate,  fior 
ifiOOl,    This  purchase  money  was  paid,  and 
Botcherby,  Brown,  and  Allison  agreed  to  giant 
a  lease  of  the  20  acres  to  tlie  Hunwick  Coal 
CoB^anv  for  the  residue  o[  the  lease  held  by 
them  ot  tlie  Hunwick  CoUierv.    No  formal 
agreement  was  drawn  up,  but  buildiogs  were 
erected  on  the  land  by  tlie  Hunwick  Coal 
Company,  and  it  was  used  by  them  in  working 
their  colliery  until  January  1842.     The  Hun- 
wick Coal  Company  having  got  into  difficul- 
ties, their  collier^'  was,  in  April  1842,  put  up 
to  sale,  under  an  attachment  issued  against 
them  for  4,000/.,  and  purchased  by  the  plain- 
tififfor  1,860/.,  and  a  bdl  of  sale  was  executed 
to  him,  under  which  he  entered  into  possessioii 
of  the  GoUiery,  including  the  20  acresi  and 
continued    in  peaceable  possession  until  tho 
ejectments  were  brought  ,by  the  defendants 
!  Chayter  and  Gill,  which  this  foiU  sought  to 
restraui,  the  defendant  Gill  claiming  title  under 
a  conveyance  executed  to  him  by  Allison,  in 
May  1843,  in  which  it  was  recitedfthat  he  had 
given  AlUson  three  notes  for  266/.  13f.  4c?.« 
payable  at  one,  two,  and  three  years.      AUison 
was  declared  a  bankrupt  in  Julv  1843;  and 
Baugfa  and  Baker,  two  of  the  uefendants  to 
this  bill,  were  appointed  his  assignees.    The 
bill  charged  that  the  conveysnoe  to  Gill  was 
collusive,  and  that  the  notes  were,  never  in* 
tended  to  be  paid;  and  prayed  that  the  de« 
fendants  Chayter  and  Gill  might  be  restrained 
from  prooeeoing  in  the  ejectment  i  that  the 
plaintiff  might  be  declared  entitled  to  the  lease 
contracted  for  by  him  of  the  20  acres }  and 
that  the  defendants  might  be  decreed  to  exe- 
cute a  lease  of  that  land,  in  pursuance  of  the 
agreement  for  that  purpose  with  the  Huawiek 
C^al  Company.    To  this  bill  a  general  de* 
murrer  was  put  in  by  tlie  defendant  Gill,  for 
want  of  equity. 

Kindersley  and  Bates  for  the  defendant 
Chayter,  and  Cooper  and  Hubback  for  the  de* 
fendant  Gill,  in  support  of  the  demurrer  said. 
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tlie  biD  praved  that  Sir  William  Cbaytcr  tmd 
GUI  miglit  Be  TCCtruoed  tmm  proceMiii^  io 
ih»  ^ectmenti,  n4  yet  it  ma  stated  that  the 
actione  were  m  fart  brou|rbt  bv  Allison.  If 
itey  were  AlfisonV  actiono,  then  the  bill  should 
haTe  prayed  that  Altison  might  be  restrained 
from  proeeeditif;,  or  from  vmnfr  the  bsbms  of 
the  delendaBts,  Chayter  and  Gill. 

TWaer  and  Jndetson,  contrk,  said,  that  the 
plainttff  asked  for  a  specilk  performance  of  his 
agreement,  and  to  restrain  farther  prooeedings 
in  the  ejectments.  Botcberby,  Brown,  and 
Alfison  were  equitable  mmers  of  the  twenty 
acres  by  agreement,  for  purchase  from  the 


the  case  was  ezadly  n^thin  the  prinetpfeaatab. 
lishod  tn  WmU^  ▼.  fVmUo,  12  Sim.  107,  where 
it  was  held,  that  if  by  the  act  of  the  court,  or 
the  act  of  a  tmatae  oat  of  comrt,  whidi  the 
court  has  adopted,  timber,  which  is  part  of  the 
inhentaace,  has  been  converted  into  consols, 
and  the  court  has  dealt  wkh  the  fund  as  repre- 
sentinfir  the  inheritance^  a^en  the  estate  of  the 
person  in  remainder  comes  into  possession  in 
the  shape  of  an  estate  for  life  unhnpeachable 
for  waste,  the  person  having  that  estate  is  en- 
titled to  take  diat  oortion  of  the  inheritance 
which  is  repreosnled  by  the  proceeds  of  the 
timber   cot.     They  cited  also  StmiUmam  v. 


Byers  Green  Company,  and  they  were  eqnitable  i  Oatoii«,  3  Bro.  G,  U.  620 ;  Import  v.  Tirorf,  16 
owners  by  agreement  for  pm^hase  from  Sir;Ves.  128. 

Waiiam  Chayter.  Allison  contracted  for  the  i  Btthett  and  OkK9ey  for  the  parties  entitled  in 
grsntof  the  lease  to  the  Hunwick  Coal  Com-  '  renuunder  in  fee,  insisted  that  the  money  pro* 
pany,  and  that  was  veiFted  in  the  plaintiff  by  dueed  by  sale  of  the  timber  formed  part  ot  the 
purchase  from  the  sheriff.  The  statement  in  cm^s  of  the  estate,  and  must  go  with  the  in- 
the  bill  was,  that  Sir  liVilllam  Chanter  was  not '  lieritance ;  and  as  the  whole  fee  simple  of  the 
proceeding  for  his  om-n  purposes,  but  allowed  '  estate  was  vested  in  truitees,  they  were  trus- 
his  name  to  be  used  by  Allison.  I  tees  also  of  Uie  timber,  and  must  deal  with  it 

The  Mtuttr  of  the  Aolh  s»d  lie  mnst  on^er*  '  in  the  same  manner  as  they  dealt  with  the  in- 
rule  the  demurrer.  There  might  have  been  heritance,  vis.,  by  allowing  the  tenant  for  life  to 
some  (fifficulty  in  restraining  Sir  Wittiam  '  receive  the  interest  on  the  produce  dniiog  the 
Chayter  from  proceedicfir  on  his  own  account ; ,  continuance  of  his  estate.  Piggutt  v.  BttiUttk, 
but  the  adksatton  was,  that  he  was  allowing  1  Ves.  J,  484 ;  Iboiber  v.  Annedey,  5  Sim. 
hb  name  to  be  used  by  Allison,  and  if  the.  de-   23a. 

mnrrer  were  allowed,  he  must  give  leave  to  i  The  Vke^Chtmcdhr  said,  that  tliis  case  did 
amend.  It  became,  therefore,  oiriy  a  ipiestion  not  apfiear  to  luin  in  substance  distinguishable 
of  costs,  and  as  he  did  not  think  it  a  demurrer  ,  from  the  case  of  JVaido  v.  Wuklo,  The  bill 
to  be  djisapproved  of,  considering  the  state  of ,  was  filed  by  the  person  who  was  the  reversioner 
the  cirramstances,  he  nvoald  not  allow  costs  to  in  €ee  of  tUe  estate^  a^^ainst  Mrs.  Ikrlow,  who 
either  party.  i  was  first  tenant  for  life,  with  impeachment  of 

Qibwon  r.  Chayter,     Nov.    15th  and  l6th, ,  M^ste,  and  against  the  tenant  for  life  in  re- 

l€44.  j  mainder,  who  was  unimpeachable  for  waste. 

■  ■  There  was  a  decree  in  the  cause,  and  a  refer- 

Viu^%vnu\\m  of  VnglMiK  *  ence  made  to  the  Master,  and  by  the  first 

n       ^  J  r   o  ^M  j^      y%      '  .      dccrcc  lil)erl\r  was  given  to  anplv ;  and  when 

ll^r/erf*ySAMUBi.MiLLKmii^g.,Bflm^/fr  ti,^  ^^^^^   4^  ^^^^  heard,  on  the  Fupple- 

at  liaw.J  I  mental  bill,  liberty  was  again  given  to  apply. 

RIGHTS  OF  TBNANT  FOR  LiFK.— IMPEACH- .  Pi^  Honour  Said  he  mentioned  that,  hecausc 

MENT  FOR  WASTE.  it  had  been  Suggested  by  Mr.  Bethell,  in  the 

argument,  that  there  might  be  a  difficulty  m 

Where  timber  U  cut  dmrina  the  Ufe  ef  a  I  proceeding  in  this  matter  on  petition.      His 

tmmt  fir  Ij^e  iwmeochadle  farwaeie,  the   Honour   then    stated  the  case  of  }VaIdo  r. 

Heart  tmumi  /or  /^e,  if  wumpeaehabie  fir  I  Waldo,  and  added  :    "  VThtn  you  find  a  deci- 

woMte,  is  emtiUed  to  the  produce.  \  sion  has  been  treated  in  a  certain  manner  alt 


iori 

timber  was  properly  cut,  pursuant  to  an  order !  ,  „i  i  u«^  "\  i  ^.,*  ♦*  ♦!,„  ««*;#:^««.  ••  ««« 
of  the  court,  but  tl4  then  tenant  for  life  being !  'IT^'^  ^f  P^"^  ,T^  ^  *^.^  Pf  ^»o^^;  ,f  »"/ 
SiSS'  for  waste,  according  to  the  will  o^f  1  "%T.?;1Vr^^^^^  ^"^^^  "Z4  ' 

i^^Mor  by  whom  the  property  ^vas  devised,  I  ^^'^'P'  ^ '  Bartoic,  November,  1844. 

had  no  claim  to  the  produce.    Sir  William,  I  a^nttn*^  V^tnth 

therefbre,  as  the  owner  of  the  first  estate  of!  ,„  <.      !f    «       »  ^       n 

ioheiitanoe  unimpeachable  for  waste,  insisted  (Before  the  Four  Judges.) 
itj^aa  his  right  to  the  fund,  and  his  claim  was 
opposed  bv  the  parties  entitled  to  the  estates 
in  remainoer  in  fee,  on  the  ground  that  the 

fund  must  be  considered  as  forming  part  of-  liqsnck.  —  pkactics  of  thr  court.— 

the  coiyo*  of  the  cstFite.                                       I  evidence  for  the  jury. 

Wilson  and  Stinton,  for  the  petitioner,  said, !  Where  an  action  teas  brought  against  an  at- 


[RepoHid  h*f  Jona   Haxirton,  Esq.,  Ran-itttr  at 
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tomey  for  negligence  in  omitting  to  file 
certain  writs  pursuant  to  the  statute  2  W. 
4,  c.  39>  s.  10,  whereby  the  plaintiff's  claim 
was  barred  by  the  statute  of  limitations, 
the  learned  judge  left  it  to  the  jury  to  de- 
cide on  the  evidence  given  of  the  practice  of 
the  court,  and  on  aU  the  circumstances  qf 
the  case,  whether  the  drfendant  had  been 
guilty  of  gross  negUaence  in  conducting  the 
business,  and  a  verdict  was  found  for  the 
plainHffj  Held,  that  as  the  Question  of 
negligence  was  of  a  doubtful  kind,  and  could 
hardly  be  justified  under  the  circumstances, 
the  court  granted  a  new  trial. 
The  declaration  alleged  the  negligence  of  the 
drfendant  to  be  in  omitting  to  file  the  said 
writs  according  to  the  practice  of  the  court, 
the  words  of  the  statute  are  that  the  writs 
shall  be  entered  of  record.  Quaere,  whe- 
ther  the  words  entered  of  record,  imply 


operation  of  the  statute  of  limitations.  Two  of 
these  writs  were  irregularly  issued,  and  out  of 
time;  the  consequence  was,  that  the  plaintiflTfr 
claim  was  barred  by  the  statute  of  limitations. 
The  present  action  was  brought  against  the 
attorney  for  negligence  in  not  using  due  care 
and  diligence  in  preventing  the  operation  of 
the  statute  of  limitations,  whereby  the  olaintifr 
lost  all  benefit  of  the  judgment  he  had  ootained 
on  the  bill  of  exchange.  The  declaration 
charged  the  defendant  with  want  of  due  care 
and  diligence  in  conducting  the  suit  of  the 

Slaintiff,  and  then  went  on  to  allege  that  the 
efendwt  would  not  file  the  said  writs  accord* 
ing  to  the  general  practice  of  the  court.  At 
the  trial  contradictoiy  evidence  was  given  as  to 
what  wai  the  general  practice  of  the  court  with 
respect  to  these  writs,  and  the  learned  judge 
left  it  for  the  jury  to  decide  on  all  the  facts  of 

-^   ,     . -^  ^^   the  case,  whether  the  defendant  had  been  guilty 

filing,  so  as  to  support  the  allegation  in  the  of  gross  neglieence  in  the  manner  in  which  he 

declaration,  or  whether  it  is  not  a  ^wm/ I  had  conducted  the  plaintiff's  business.    The 

ground  in  arrest  of  judgment.  i  jury  found  a  verdict  for  the  plaintiff  for  the 

In  an  action  of  this  kind,  the  practice  qf  the :  full  amount  of  the  bill  of  exchange.    A  rule 

court  is  matter  of  evidence,  the  effect  of\  was  afterwards  obtained  either  to  set  aside  the 

which  should  be  submitted  to  the  considera-  '  verdict,  and  have  a  new  trial,  on  the  ground 

tion  of  the  jury.  \  of  misdirection  of  the  learned  judge,  or  to 

In  the  year  1833  the  plaintiff  brought  an ,  surest  the  judgment. 

action  against  one  George  Hicks,  on  abill  of :     Mr.  Crowder  and  Mr.  Ball  showed  cause. 

exchange,  and  obtained  a  verdict.    The  pre- 1     The  question  of  negligence  is  one  prooerly 

sent  defendant  was  the  attorney,  who,  in  that  j  ^or  the  consideration  of  a  jury.    It  was  lett  by 

action,  conducted  the  case  for  the  pladntiff.  <  ^^^  learned  judge  for  the  jury  to  decide  whe* 

Hicks  absconded,  and  writs,  to  the  number  of :  ther,  under  all  the  circumstances  of  the  case, 

thirteen,  were  issued  by  the  defendant  under  the  defendant  had  been  guilty  of  negligence 

the  statute  2  W.  4,  c.  39,  s.  10,«  to  prevent  the  I  ^^^  ^"^^^^  of  proper  care  in  conducting  the  case 

. '  for  the  plaintiff.    There  can,  therefore,  be  no 

•  Section  10  enacts  that  no  writ  issued  by  ]  reason  fordisturbing  the  verdict  on  the  ground 
the  authority  of  this  act  shall  be  in  force  for  of  mwdirection.  ^     .  .    ,         ,    ,         , 

•       -'  -     -  The  motion  m  arrest  of  judgment  depends 

ut  on  the 
every  writ  of  summons  and  capias:  'V'^'fi  "*  T^  "—•-«*'  -  y  j'  *'•  "f*  *nejic- 
may  be  continOed  by  alias  and  pluriea,  as  the  f*^**""  •=^")?*»  the  defendant  with  onuttmg 
case  may  requite.  \f  any  defendant  therein  *»  file  thewnte  according  to  the  pnjctice  of  the 
named  may  not  have  been  arrested  thereon,  or' r"^;  The  lOth  «scbon  requires  the  wnts  to 
served  therewith:  Provided  always,  that  no  be  entered  of  record,  but  does  not  mention  the 
first  writ  shaU  be  avaUable  to  prevent  the  ope- 1  ''"'^  ^^"'S-  !"»•  """^  fl*?**""!  "^  '*^"* 
ration  of  any  statute  whereby  the  time  for  5ie '  ""f  """IT^l  -i"w  %''*'  ^^T  I^r 
commencement  of  the  action  may  be  limited, , '^'t?'"?*  ^^^^  brfoie  Aey  are  enten^  of 
unless  the  defendant  shaU  be  arreted  thereon '  I;?"""':,  J*  '1**  ^""^  *'^*«  '^r'^-J*?  *!^' 
or  served  therewith,  or  proceedings  to  or  toward  l"'*™^/",'"  ^^  proper  office,  and  then  it  u.  the 
outUwry  shall  behil  tfiei*upon7or  unless  such  ^ff  of  the  officer  of  the  court  to  enter  them 
writ,  and  every  writ  (if  an^O  issued  in  con- "J  "«='"^:  Tbe  attorney  cannot  enter  the  writa 
tinuation  of  a  preceding  writ,  shall  be  returned  ?\  "^.^f  F' z*^*^  ""^^  "T  '^^'^  **" 
non  est  invent^,  and  eStered  of  record  within !  '"'2,*"  ^"J?**^  *'^•"''  P"*?*' "ffi""'  *^'T' 
one  calendar  month  next  after  the  expiration  I  f  5''°?  '  **'1^*"*'?w  IS  '*'^'"'-  ^^^'l 
thereof,  mcluding  the  day  of  such  expiration,  f^"^""'  ""*'*  '^""^  ***  ^  '^^  ''*'*  ^*^'  *' 
and  unless  every  writ  issued  in  continuation  of 
a  preceding  wnt,  shall  be  issued  within  one 
such  calendar  month  after  the  expiration  of  the 
preceding  writ  and  shall  contain  a  memo- 
randifm  mdorsed  thereon  or  subscribed  there- 
to, specifying  the  day  of  the  date  of  the  first 
writ ;  and  return  to  be  made  in  bulable  pro- 
cess by  the  sheriff  or  other  officer  to  whom  the 


ine  aumomv  oi  inis  act  snau  oe  in  torce  lor       ™i Z-      •  »     *  •  j  «  j 

more  than  four  calendar  months  ftom  the  day  1  T^*  '""'•f"  iS  "^^  **'  judgment  d 
of  the  date  thereof,  including  the  day  of  suet  »"  ^^'^  TT"f?,  **?  ^  ^J°%' 
date,  but  every  writ  of  sumSion.  and  capias  i  !;»l^«f  ?/.'?*«'!  llih^:^:^  1 


writ  shdl  be  directed,  or  his  successor  in  office 
and  in  process  not  bsdlable,  by  the  plaintiff  or 
his  attorney  suing  out  the  same,  as  the  case 
may  be. 


the  office  in  due  time.  He  has  failed  to  do  so. 
The  evidence  is  clear  on  that  point,  that  the 
writs  were  not  left  at  the  office.  AU  the  works 
on  practice  use  the  same  language,  and  give  the 
same  directions  to  attorneys. 

The  Solicitor  General  (Sir  F.  Thessiger)  and 
Mr.  Rawlinson  contrk. 

The  fact  of  negligence  consists  of  two  ques- 
tions,— the  one  tne  construcdon  of  an  act  of 
parliament,  and  the  other  the  practice  of  the 
court.  These  are  both  t^uestions  for  the  con- 
sideration of  the  learned  judge,  and  he  should 
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have  directed  the  jury  whether  the  conduct  of.  court  would  be  called  on  to  inquire  whether 
the  defendant  amounted  to  negligence  in  point ;  the  judgment  ought  not  to  be  arrested,  but  on 


of  law.  Kem  v.  Burt,^  Bulmer  v.  Oilman,* 
Doorman  v.  Jenkins^ 

In  the  last  case,  Tamtonj  J.,  savs— "There 
ipay  be  cases  where  the  question  ol  gross  neg- 
ligence is  matter  of  law  more  than  of  fact,  and 
oUiers  where  it  is  matter  of  fact  more  than  of 
law.  An  action  brought  against  an  attorney 
for  negligence  turns  upon  matter  of  law  rather 
than  fiaict.  It  charges  the  attorney  with  having 
undertaken  to  perform  the  business  properly, 
and  alleges  that,  from  his  failure  to  do  so,  sucn 
and  such  injuries  resulted  to  the  plaintiff. 
Now,  in  nineteen  cases  out  of  twenty,  unless 
the  court  told  the  jury  that  the  injurious  re- 
sults did,  in  point  of  law,  follow  from  the  mis- 
conduct of  the  defendant,  they  would  be  ut- 
terly unable  to  form  a  judgment  on  the  matter." 
Aa  to  the  practice  of  the  court  being  matter  of 
law,  it  is  laid  down  in  Com.  Dig.*  "  the  course 
of  the  court  is  the  law  of  the  court.  And  the 
judges  will  generally  take  notice  of  the  course 
and  law  of  every  court."  Barkin  v.  Chandless 
was  an  action  a^pEunst  an  attorney  for  negligence 
in  the  purchase  of  an  annuity  deed.  Lord 
BUenborough  says  —  ''An  attorney  is  only 
liable  for  crassa  negligentia  j  and  it  is  impos- 
sible to  impute  that  to  the  defendant  for  not 
discovering  the  defect  in  the  memorial  of  an 
annuity,  which  was  subsequently  held  to  be  a 
defect  upon  a  very  doubtful  construction  of  the 
statute." 

The  judgment  ought  to  be  arrested,  on  the 
ground  that  the  declaration  does  not  disclose 
any  negligence  on  the  part  of  the  defendant ; 
it  merely  alleges  that  the  defendant  did  not  file 
the  writs  with  the  proper  officer,  accorcHng  to 
the  practice  of  the  court.  The  statute  directs 
that  the  writs  shall  be  entered  of  record,  which 
is  a  distinct  provision  from  filing  the  writs. 
The  practice  in  these  matters  is  (Afferent  now 
from  what  it  was  when  the  action  was  brought 
against  Hicks.    There  is  now  only  one  office 


that  point  the  court  did  not  intend  now  to  ex- 
press any  opinion.  It  was  plain  that  this  was 
a  matter  of  practice,  and  that  in  an  action  of 
this  kind  what  was  the  practice  was  a  matter 
of  evidence.  The  effect  of  that  evidence  un^ht 
be  mistaken,  but  still  it  was  something  which 
must  be  left  to  the  jury. 

Rule  for  a  new  trial  absolute. 

Hunter  v.  Caldwell.  Queen's  Bench,  Mich* 
aelmas  Term,  1844. 


^auetii's  Venct  Vractice  Court 

[lUporied  hy  E.  H. 


WooLRTOH,  Esq.,  Bttrrister  at 
Law.} 


LANDLORD  AND  TENANT.  —  PROCEEDING 

UNDER  1  Geo.  4,  c,  87,  s.  1. — affidavit. 

—  PRACTICE. 

An  affidavit  in  support  of  a  rule  under  the  1 
Geo.  4,  c.  87,  s.  \,  stating  that  the  tenancy 
was  determined  "by  a  certain  notice  to 
quit,"  instead  of  "  by  a  regular  notice  to 
quit,"  is  insufficient. 

adhere  the  afidavit  makes  riference  to  the 
agreement  required  by  the  statute,  and  the 
agreement  itseffis  certified  under  the  hand 
of  the  commissioner  administering  the  oath, 
the  instrument  is  sufficiently  identified. 

Prendergast  had  obtained  a  rule  calling  on 
the  tenant  to  show  cause  why  he  should  not 
give  the  undertaking  and  enter  into  the  recog- 
nizance required  by  the  1  Geo.  4,  c.  87,  s.  1, 
which  authorizes  this  mode  of  proceeding  where 
the  term  or  interest  of  any  tenant  holding 
under  a  lease,  or  agreement  in  writing,  any 
lands,  &c.  for  any  term  or  number  of  years 
certain,  or  from  year  to  year,  shall  have  ex- 
pired or  been  determined,  either  by  the  land- 
lord or  tenant,  by  regular  notice  to  quit ;  and 


feTfiKngthewritsandenteringthemof  record.  I  such  tenant,  or  anyone  holding  or  claiming 
Th«e  were  formerly  two  offices  for  this  pur- '  by  or  under  him,  shall  refuse  to  deliver  up 
pose,  called  the  outer  and  inner  treasury.  The  possession  accordingly,  after  lawful  demand  in 
allegation,  therefore,  m  the  declaration,  that  wrifmg  made  thereof. 

the  defendant  did  not  file  the  writs,  does  not  simon  appeared  to  show  cause,  and  objected 
form  part  of  the  requisites  of  the  act  of  par- 1  to  the  suflSciency  of  the  affidavit  on  which  the 


liament. 

Lord  Denman,  C.  J.,  said  that  this  was  an 
action  against  an  attorney  for  alleged  negligence 
in  not  filing  certain  writs  and  entering  them. 
The  court  was  of  opinion  that  there  must  be  a 
new  trial  at  all  events,  as  the  court  thoiight 
that  the  strong  opinion  formed  and  expressed 
by  the  jury,  tibat  there  had  been  ^oss  negli- 
gence, could  hardly  be  justified  m  a  matter 
which  appeared  one  of  a  doubtful  kind  of  neg- 
ligence. It  might  ultimately  happen,  should 
another  verdict  pass  for  the  plaintiff,  that  the 


i»  4  B.  and  Ad.  424. 
'  4  Man  and  Granger,  106. 
^  2  A.  and  E.,  256. 
*  Com.  Dig.  Court  Q. 


rule  had  been  obtained,  on  two  grounds: 
First,  that  it  was  defective  in  not  sufficiently 
identifying  the  agreement  in  writing  required 
by  the  statute,  the  language  of  the  afndavit 
being,  "  by  virtue  of  an  agreement  produced 
to  deponent  at  the  time  of  swearing  this  affida- 
vit;" whereas  the  agreement  ought  to  have 
been  set  out  in  the  affidavit  according  to  the 
form  given  in  Archbold's  Forms,  p.  402,  5th 
edition;  or  the  words  ''and  exhibited"  should 
have  been  added.  [Patteson,  J.— The  instru- 
ment is  left  in  the  office  of  the  court;  it  is  re- 
ferred to  by  the  affidavit,  and  marked  by  the 
commissioner ;  and  you  might  have  taken  an 
office  copy  just  as  if  it  had  been  aimexed :  that 
is  sufficient.]  Secondly,  it  is  not  stated  that 
the  interest  of  the  tenant  has  been  determined 
by  a  regular  notice  to  quit,  the  words  of  this 
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affidavit  beinff  "when  his  tenancy  as  such 
tenant  from  year  to  jear  was  determined  by  a 
certain  notice  to  quit  given  to  the  said  John 
Bell"  Such  a  mode  of  statement  is  clearly 
insufficient.  The  word  "  regular"  is  indiapen- 
sable,  and  its  omission  is  fatal.  Doe  d.  Top^ 
ping  V.  Boast,  7  D.  P.  C.  487. 

Pattesott,  J.— The  last  objection  must  pre- 
vail.   The  rule  must  be  diacWged. 

Prendergast  requested  permission  to  renew 
the  application  on  an  amended  affidavit. 

PattesoHj  J.— No;  this  defect  is  not  such  as 
to  take  the  case  out  of  the  ordmary  rule,  that  a 
party  must  come  with  proper  materials  in  the 
first  instance. 

Rule  dischaiiged  without  costs. 

Doe  d.  Platter  v.  Bell,  a  B.  P.  C.  M.  T., 
1844. 


Before  Alderson,  B. 

[Rq^orted  by  A,  P.  Huklbtone,  Esq.,  Bear- 
rister  at  Lata,'] 

AFFIDAVIT. — NONSUIT. — VENUK. 

An  affidavit  in  supportof  a  rule  for  judgment, 
as  in  case  of  a  nonsuit,  need  not  state  where 
the  venue  is  laid,  if  it  appear  that  issve 
was  Joined  at  such  a  period,  that  the  appli- 
cation is  not  premature  whether  the  cause 
be  a  town  or  country  cause, 

Hurlstone  moved  for  a  rule  nisi,  for  judg- 
ment as  in  case  of  a  nonsitit.  The  affidavit  in 
support  of  the  application  stated,  that  issue  was 
joined  on  the  12th  of  December  last,  but  it  did 
not  appear  whether  this  was  a  town  or  coimtry 
cause.  There  was  some  doubt  whether  the 
affidavit  was  sufficient,  as  it  would  seem  from 
the  observations  of  the  Court  of  Common 
Pleas  in  Withers  v.  Spooner,  2  Dowl,  N.S.,  884, 
that  the  affidavit  ought,  in  all  cases,  to  state 
where  the  venue  was  laid. 

Alderson,  B.  As  issue  was  joined  in  De- 
cember last  the  defendant  is  entitled  to  move 
for  judgment  as  in  case  of  a  nonsuit,  whether 
this  was  a  town  or  country  cause;  it  is,  there- 
fore, unnecessary  to  state  where  the  venue  is 
laid. 

Rule  nisi. 

Anslow  V. 
12,  1844. 
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MASTERS  EXTRAOKDINARY  IN  CHAN- 
CERY. 

From  Oct,  S^nd  to   Nov.  9tnd»  1844,  both  inclusive, 
with  dates  when  gaiettedp 

Balhurst,  Richard,  Faversham,  Kent.     Nov.  8. 
Turton,  William,  TumsuU,  StaiTord.    Nov.  19. 


DISSOLUTION  OF  PROFESSIONAL  PART- 
NERSHIPS. 

From  Oct,  22nd  to  Ko»,  tind,  1844,  both  incUuivey 
with  imte$  vkM  geaettod, 

Annealey,  George,  and  Compton  lleade,  64,  Lin- 
colnVInn  Fields,  Attorneys,  Solicitors,  and 
Conveyancers.     Nov.  6. 

Ayre,  William,  jun.,  and  JohoSaxelbye,  Attorneys 
and  Solicitors,  Kinf;:ston-opon-HuU.   Nov.  1. 

Bignold.Thomss,  and  Edvrord  Field,  Attorneys  and 
Solicitors.    Nov.  12. 

Chorlton,  Samuel,  and  John  Boothroyd,  Attorneys 
and  Solicitors,  Stockport,  Runcorn  and  Birken- 
head, Chester.    Nov.  'it. 

Clarke,  Henry,  and  lliomas  Tudor  Trevor,  Attor- 
neys and  Solicitors,  Guisborough,  York.  Nov. 
19. 

Day,  George  Game,  and  William  Naiohy  Swallow, 
St.  Ives,  Huntingdon,  Attorneys,  Solicitors, 
and  Conveyancera.    Oct.  29. 

Fisher,  Robert,  sen.,  Robert  Fisher,  jun.,  and  Wil- 
liam Wasbbourne,  Newport,  Salop,  Attorneys 
sad  Solicitors.     Nov.  8. 

Fisher,  Robert,  sen.,  and  Robert  Fisher,  jun*.  New- 
port, Salop,  Attorneya  and  Solicitors.    Nov.  8. 

Humphreys,  W.  C.  C,  and  W.  T.  Gawthorp,  67, 
Newgale  Street,  Attorneys  and  Solicitors.  Nov. 
8. 

Walker,  Jamea  William  Connor,  and  Thomas  Msr- 
tin  Havaiit«SouUiampton,  Attorneys  and  So- 
licitors.   Nov.  1. 

Winder,  John,  and  John  Latham,  Chorley,  Lancas- 
ter, Attorneys,  Solicitors,  and  Conveyancers. 
Not.  15* 


BANKRUPI'CIES  SUPERSEDED. 

From  Oct.  tfnd  to  Nov,  ttnd^  1844,  both  inclusive, 
with  dates  when  gaietted, 

Goodi,  Thomaa,  5,  Dalatoii  Tenrase,  West,  and  of 

216,  Whitocbapal,  Timbtr  Msrchant.    Nov.  8. 
Hall,  John,  and  {Bamoel  Vioamit,  St.  Mary  Axe, 

Wholesale  Tea  and  Coffee  Dealers.     Nov.  19. 
Harling.  Johd,  (lata  of  Middop,  Gisbsm,  York,) 

Farmer,  Graaier,  and  Wool  Buyer.    Oel.  29. 
Wilde,  John  Thomaa,  and  Waiiam  Wilde,  (Uie  of 

tit  Baaing  Lane,  Cbeapside,)  Geaeral^Dealers. 

Vtow.  12. 
Wood,  Jacob,  and  WiUiam  Norton,  Feoay  Bridge. 

Kirkheatan,  YoA,  Faney  Cloth  Manufaoturera 

Nov.  8. 
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Bankrupts, 


BANKRUPTS. 


From  9ind  Oct,  to  2ind  Nov,  1844,  both  iticlu$ive, 
vith  dates  when  gaz$tted. 

Argent,  Isaac,  15,  Fleet  Street,  Victualler.    John- 
son.  Off,  Ass. ;  Coole,  SO,  King  Street,  Cheap- 
aide.    Nov.  15. 
Aahman,  James,  St.  Micbaera,  Datli,  Innkeeper. 
Kynaston,   Off.    Ass.  ;    Shattock,  S,    Nicbolaa 
Street,  Briatol.     Oct.  22. 
Barwick,  Jamea  Frederick,  Old  Street,  St.  LukeV, 
WbeeU-rigbt.     Graham ^  Off,  Ass. ;  Lawrence 
&  Co.,  Old  Fiab  Street.    Nov.  Id. 
Bariy,  Robert,  Royal  Batbs,  Worthing,  Suasez, 
Lodging-house  Keeper.      Johnson,  Off,  Asa. ; 
HiUier  &c  Co.,   Cray's   Inn  ;    Tribe    &  Co. 
Worthing.     Nov.  15. 

Bate,  George,  Birmingham,  Warwick,  (late  of  For- 
ton  Hall  Farm,)  Forton,  Stafford.  Horae  Dealer. 
Chrutie,  Off.  Ass.  ;  Afotteram,  Bennett*s  Hill, 
Birmingham.     Nov.  8. 

Bates,  James  Davift,  (late  of  S,  Lower  Chapman 
Street,  St.  George's,  Eaat,)  Ginger  Beer,  Soda 
Water,  and  Blacking  Mannfacturer.  Turquand, 
Off,  Ass. ;  Taylor,  North  Buildings,  Fiosbury. 
Nor.  1?. 

Benson,  Thomas,  12,  North  Place,  Gray's  Inn 
Road,  and  of  108,  Gray*s  Inn  Lane.  Sta- 
tioner and  Account  Book  Maker.  Graham, 
Off.  Ass.:  BadhamSi.  Co.,  Gray's  Inn.  Oct. 
29. 

Blundell,  Francis,  New  Sarum,  Wilts,  Grocer  and 
Tea  Dealer.  Johnson,  Off,  Ass. ;  Sanger, 
Essex  Court,  Temple.   Nov.  22, 

Blytbe,  Frederick  Edmund,  Colchester,  Essex, 
Porter  ISIercbant.  Turquand,  Off.  Ass. ;  Ogle 
8l  Co.,  Great  Winchester  Street.    Nor.  8. 

Bones,  Christopher,  Bath,  Shoemaker  and  Cord- 
wainer.  Acraman,  Off.  Ass.;  Mogg  6c  Co., 
Cholwell,  near  Bristol.    Nov.  19. 

Boulter,  Thomas,  Tucker's  Hotel,  Cromer,  Norfolk, 
Innkeeper.  Edwards,  Off,  Ass.;  Brookibank 
&  Co.,  Gray's  Inn ;  Staff,  Norwich.     Nor.  15. 

Bourne,  John  George,  Battersea,  Surrey,  Builder. 
Green,  Off, Asa.;  Pain  &  Co.,  Great  Marl- 
borough Street.    Nov.  15. 

Bragg,  Henry,  Montague  Cloae,  Southwark,  Bottle 
Merchant.  Gra/iam,  Off.  Asa.;  AshUy,  Sbor^ 
ditch.     Nov.  5. 

Briddick,  William  Barrett,  Durham,  Dealer  in  Iron 
and  Steel.  Waktejt,  Off.  Ass. ;  Hartley,  Blooma- 
bury;  Brignal,  Durham.     Nov.  1. 

Bridick,  Joseph,  jun.,  Durham,  Bookseller  and  Sta- 
tioner. Baker,  Off.  Ass.;  Hodgson,  Broad 
Street  Buildings ;  Maynard  &  Co.,  Durham. 
Nov.  8. 

Broadbent,  Joseph,  Kezby,  Lincoln,  Wheelwright 
and  Carpenter.  Hofte,  Off.  Ass. ;  Eogerwon, 
Lincoln's  Inn  Fields  ;  Howlett,  Kerton-in- 
Lindsey;  Payne  &  Co.  Leeds.     Nov.  19. 

Brooke,  William,  late  of  Mincing  Lane,  Coffee 
Dealer  and  Broker,  and  late  of  Snow  Hill, 
Ale  Housekeeper  and  Coffee  Shopkeeper. 
Turquand,  Off,  Ass.;  Wood  &  Co.,  Falcon 
Street,  Aldersgata  Street.    Nov.  1. 

Brookes,  William,  13,  Gilbert  Street,  Grosvenor 
Square,  Grocer.  Johnson,  Off. Ass*;  Comyn, 
Lincoln's  lun  Fields.    Nov. 8. 

Broome,  William,  and  William  Hardy,  Oxford 
Street,  Drapers.  Qroom,  Off,  Ana.}  Reed  & 
Co.,  Friday  Street,  Cheapside.     Oct.  22. 

Broome,  William,l58,  Oxford  Street,  Linen  Draper, 
(as  a  trader  indebted  jointly  with  William 
Hardv  of  the  aame  place.)  Groom,  Off.  Ass. ; 
Sole  &  Co.,  Aldermanhury.    Oct.  22. 


Burgess,    John,    Cratfield,   Suffolk,    Fanner  and 

CatU«  Dealer.     Penwell,  Off,  Aaa. ;  HoIsmm  Sl 

Co.,  Great  James  Street,  Bedford  Bow.   Nor« 

22. 
Burrows,  Joseph  Seret,  Wimbledon,  Surrey,  Coal 

Merchant.     Graham,  Off.  Asa.;   OgU,  Great 

Winchester  Street.    Nov.  12. 
Carter.  James  Watson,  120,  Long  Acre,  Cosbch 

Plater  and  Ironmonger.     Jokneon^  Off.  Aas. ; 

Beaumont  &  Co.,  Lincoln'e-Inn-Fielda,     Oct. 

25. 
Cash,  Charles,  Whitechapel  Road,    Ironmonger. 

Groom,  Off.  Ass. ;  Ckpet  &  Co.,  1,  Field  Court, 

Gray's   Inn;    Clark,  Wolverliampton.      Nor. 

19. 
Chandler,   William,  95,  Minories,    Chemist    and 

Druggist.     Turquand,  Off.  Asa. ;  Shearman  & 

Co.,  Great  Tower  Street.    Nov.  1. 
C larky  John,  Brunswick  Cottage,  City  Road,  Car- 
man.   Green,  Off.  Ass. ;  Tucker  &  Co.»  Son 

Street  Chambers.    Nov.  5. 
Clearer,  Joseph , J  unr.,  Coventry,  VicUiaUer.  Valpy, 

Off',  Ass. ;  Troughton  &  Co.,  Coventry.     Nor. 

0. 

CoUinson,  William,  East  Butterwick,  Lincoln,  Ship- 
wright and  Carpenter.  Freeman^  Off.  Aaa.; 
Howlett,  Kirkton-in-Lindaey  ;  Payne  &  Co., 
Leeds.    Nov.  15. 

Colville,  John,  and  Hugh  Colville,  Liverpool,  Mer- 
chaota.  Morgan,  Off*  Ass.;  Vinemt  &  Co., 
Temple ;  LittledaU  &  Co.,  Liverpool.  Nov. 
15, 

Cooler,  Mary, Spalding,  Lincoln, Tailor  and  Draper. 
Valpy,  Off.  Ass;  Afap/es, Spalding;  Sineox  & 
Co.,  BuU  Ring,  Birmingham*    Oct.  22. 

Cooper,  Thomas,  33,  Aldgate  High  Street,  Coffee 
and  Eating-Housekeeper.  FolUtt,Off,  Ass; 
Sprigge,  Upper  North  Place,  Gray's  Inn  Road. 
Nov.  19. 

Cottrill,  Edwin,  Redditch,  Worcester,  Linen 
Draper.  Valpy,  Off,  Ass. ;  Jones,  Siae  Lane ; 
Motteram,  Rennet's  Hill,  Birmingham.  Nor. 
15. 

Cox,  John,  Norwich,  Cabinet  Maker  and  Up* 
holsterer.  FoUett,  Off.  Ass.;  T^ood  &  Co., 
Falcon  Street,  Aldersgate  Street;  Durrant, 
Norwich.     Nov.  12. 

Craven,  Joseph,  Thornes,  Wake&eld,  and  John 
Hardman,  Solicitor,  Rochdale,  Lancaster, 
Dyers.  Hope,  Off.  Ass. ;  Sudlow  &  Co.,  Chan- 
cery Lane ;  Bakewell,  Wakefield.    Nov.  19. 

Craven,  Joseph,  Holme  Dye  Works,  Wakefield, 
York,  John  Hardman,  Rochdale,  Lancaster, 
Solicitor,  and  George  Craven, Jun.,  Rochdale^ 
Dyers.  Young,  Off.  Ass. ;  Gregory  &  Co., 
Bedford  Row;  ra5//or  &  Co., Wakefield.  Nor. 
19. 

Crosfield,  lliomas,  sen.,  Kirkham,  Lancaster,  Linen 
Draper  and  Spirit  Merchant.  Fraatr,  Off, 
Aaa. ;  Comtkwalte  ic  Co.,  14,  Old  Jewry  Cham- 
bers ;  Fkher  &  Co.,  Liverpool.    Nor.  5. 

Davidson,  Gordon  Forbes,  (formerly  of  Singapore, 
Eaat  Indies,  Merchant,  late  of  Hong  Kong, 
China,  Merchant,  now  ot  John  Street,  Adelphi.) 
Graham,  Off,  Ass.;  Oliverson  &  Co.,  Old 
Jewry.    Nov.  15. 

Dogood,  Henry  John,  3,  Camden  Terrace  West, 
Wine  and  Porter  Merchant.  Follett,  Off.  Ass.; 
Bou,  Bernard's  Inn.    Nov.  8, 

Dore,  William  Luke,  King's  Head  Inn,  Egbam, 
Surrey,  Innkeeper.  Cr r«en.  Off.  Ass. ;  Oliverson 
&  Co.,  Frederick's  Place,  Old  Jewry.  Nor. 
15. 

Dowdittg  Thomas,  Chippenham,  Wilts,  Brairer. 
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Aermmmn,  Off.  Ass.;    Jseman,  Bristol.    Nov. 

15. 
£fttoB,  Ridwiid,  SS,  FMtherstcme  Street,  City  Road, 

Batcber.    BeU,  Off.  Ass.;  Taylor  &  Co..  3, 

Finshuiy  Terrace,  City  Road.    Nor.  5. 
Ebnj,  WiDiaaiy  Aldtrmanbary,  Silk  Dresser  and 

MaaoftwtitTer.    Graham,  Off.  Ass . ;  «/MtM,  Siie 

Laae.  Nor.  8. 
Ecdee,  Samoel,  and  Charles  Ridings,  Manobester, 

Cotton   Worsted  and  Linen  Manufacturers. 

Ptit,  Off.  Ass.;  Barhw  &  Co.,  Manchester. 

Not.  SS. 
Elliott,  Ralph,  Durham,   Draper.      Graham,  Off. 
ifffcHrie,  Cbeapside.    Oet.S9. 


Fitshofffa,  William  Hennr,  and  Robert  Edwards 
Walker,  Lirerpool,  Alerohants  and  Ship  Bro- 
k«ia«  MargoM,  Off.  Ass.;  Brid|;«r  «  Co., 
London  Wdl ;  Dodgt,  Lirerpool.    Nor.  5. 

Fkbertr,  Thomas,  Bath,  Tailor  and  Draper.  AiiUtr, 
Off.  Ass. ;  Whittmgtom  &  Co.,  Bristol.  Oct. 
ft. 

Fk>wer,  Alfred,  Leamington  Priors,  Warwick,  Car- 
penter and  Builder.  BittkitaH,  Off.  Aas. ; 
Ruuelh  &  Co.y  Leamington  Priors.    Oct.  f  5. 

French,  Peter,  Worthing,  Sussex,  Carpenter  and 
Straw  Bonnet  Maker.  Jokmon,  Off.  Ass.; 
ITuks  &  Co.,  Gray's  Inn.    Oct.  f  9. 

Gibson,  Henry  Gould,  (late  of  Great  St.  H^eo's, 
Biahopsgate  Street,  now  of  Northaw,  Potter's 
Bar,  Hereford,}  Wine  Merchant.  B$U,  Off. 
Ass. :  Hughet,  Bedford  Street,  Coyent  Garden. 
Nor.  8. 

Goldeworthyy  I1u>mas,  (late  of  75,01d  Broad  Street, 
aud  now  of  Clifton  Villas,  Maida  Vale,)  Mer- 
chant. Graham^  Off.  Ass. ;  Lawrtnce  U  Co., 
Bocklersbary.     Nor.  1. 

Gould,  John,  Congresbury,  Somerset,  Cattle  Sales- 
man. Aeraman,  Off.  Ass. ;  A'Beekttt  &  Co. 
Golden  Square.    Oct.  95, 

Harrey,  Samuel,  East  Mersea,  Essex,  Cattle  and 
Sheep  Dealer.  Green^Off.  Ass.;  Marriott,  7, 
New  Inn,  and  Colchester.  Nor.  19. 

Harrey,  Catherine  Sarah,  5,  George  Street,  Ha- 
norer  Square,  Dreas  Maker.  BeU,  Off.  Aas. ; 
Chippm^oa  k  Co.,  Bedford  Row.    Nor.  19. 

Higgins,  Willisni,  and  Thomas  Higgins,  Old  Bond 
Street,  Hosiers  and  Glovers.  BeU,  Off.  Ass.; 
Thmmat  &,  Co.,  Cloak  Lsoe.    Nor.  15. 

Hoggins,  Albeny,  (Iste  of  5,  Lime  Street  Square, 
and  of  Grosrenor  Place,  Camberwell,  now  of 
Apollo  Buildings,  Wslwortb,)  Merchant. 
Gtnoni,  Off.  Ass. ;  Hutehkuon,  Crown  Court, 
Threadneedle  Street.    Not.  13. 

Holbein,  Walter,  (late  of  67,  Seymour  Street,  New 
Road,  St.   Pancras,  Dealer  in  Flour.      Tur- 
quand.  Off.  Ass. ;  Buchanan  &  Co.,  Baainghall 
Street.     Nor.  5. 
Hubbard,  John,  High  Street,  Uamsgate,  Auctioneer 
and   Upbolaterer.     Groom,  Off.  Ass. ;  Dyte,  2, 
Hsre  Court,  Temple.    Nor.  8. 
Jackson,  William,  24,  Charlotte  Street.  Fitzroy 
Square,  Paper  Hanger,  Paioterand  House  De- 
corator.    Edwardi,   Off.  Ass. ;  May,  Queeu 
Square.    Nor.  29. 
Jacobs,  Mark  Israel,  Asbtcn-under-Lyne,  Taylor 
and  Draper.     Stanway,  Off.  Ass.;  Peed  &  Co., 
Friday  Street,  Cheapaide  ;  Sale  &  Co.,  Foun- 
tain Street,  Manchester.    Nor.  5. 
Johnson,  John,  Lirerpool,  Merchant.      Caunove, 
Off.  Ass. ;  Laeet  k  Co.,  Union  Court,  Lirer- 
pool ;  Sharpe  6l  Co.,  41,  Bedford  Row.    Oct, 
29. 
Jones,  BenjamiUy  Birmingham,  Victualler.    Btttfei- 
Um,  Off.  Ass. ;  ChUton  &  Co.^  Chancery  Lane ; 
Suckling,  Union  Street,  Birmingham.    Oct.  25. 


Jones,  James,  69,  Bemers  Street,  Oxford  Street, 
Apothecary.    Follett^  Off.  Aas. ;  Hand,  Chan- 
cery Lane!    Nor.  12. 
Jonea,  William,  Usk,  Monmouth,   Linen  Draper.. 
Hwf  ton,  Off.  Ass. ;  Sole  &  Co.,  Aldermanbury ; 
HaUrfi»tdy  Briatol.    Nor.  15. 
Kinaey,  Even,  Newtown,  Montgomery,  Innkeeper 
and   Malster.    Cauwita,  Off.  Ass.;  Sarg^etmi, 
10,  Norfolk  Street,  Strand ;  Hughee,  Llanidloes, 
Montgomeryshire ;  £iMifi«,  Lord  Street,  Lirer- 
pool.   Nor.  12. 
Lawrence,  Joseph,  Northampton,  Tobacconist.  Jcihn- 
ton.  Off.  Ass. ;  Dodt  ft  Co.,  Leadenhall  Street. 
Nor.  19. 
Makepeace,  Samuel,  Mttoham,  Surrey,  Silk,  Cotton r 
and   Woollen  Printer.      Graham,  Off.  Ass. ; 
Reed  A  Co.,  Friday  Street.    Nor.  8. 
Mann,  Thomas,  Leioester,  Paper  Hanger.    Bittle- 
eUm,  Off.  Ass. ;  Hodgeon,  Cherry  Street,  Birw 
mingham;  Finctnt  &  Co.,  Temple.     Nor.  19. 
Maynard,  James,  Panton  Street,  Hay  market.  Book- 
seller.   Jehneott,  Off.  Ass. ;  Bennett,  Queen's 
Square,  Bloomabury.    Nor.  8. 
Mitchell,  James, Montague  Street,  Montague  Square^ 
Lirery  Stable  Keeper.     Turquand,  Off.  Aas. ; 
Melton,  Warwick  Court,  Gray's  Inn.    Oct.  29. 
Morgan,  Rowland,  19,  Ampton  Street,  Gray's  Inir 
Road,  Carpenter.    Bell,  Off.  Ass. ;  Allen  &  Co., 
Queen  Street,  Cheapaide.    Oct.  29. 
Morris,  Martin,  Park  Street,  St.  Augustine,  Bristol^ 
Upholsterer  and  Cabinet  Maker.    Miller,  Off. 
Ass. ;  GUlard  A.  Co.,  Bristol  Bridge,  Bristol. 
Oct.  29. 
Newton,  William,  Bath,  Coal  Merchant,    /futton. 
Off.  Ass. ;  Mogg  &  Co.,  Choi  well,  near  Bristol. 
Nor.  22. 
Norwood .  W  illiam,  Kettering,  Northampton,  Grocer, 
and  Wine  Merchant.   AUager,  Off.  Ass.    Nov. 
15. 
Olirer,  Herbert,  and  Henry  Hastinga,  Cheltenham, 
Butchers.      Kynatton,   Off.  Ass.;    Paekwood, 
Cbeltenhsm.     Not.  12. 
Osborne,  Benjamin,  Sheffield,  Table  Knife  Manu- 
facturer.    Fearne,  Off.  Asa. ;  liyallt,  Sheffield ; 
Blackburn,  Leeds  ;  il/au,4.  Cloak  Lane.   Nor. 
19. 
Owen,  Barnard  Benjamin,  and  Barnard   George 
Owen,  Poll   Mall,   Tailors.      Titrquand,   Off. 
Ass. ;  EdirardeSi  Co.,  New  Palace  Yard.  Oct» 
29. 
Owen,  Robert, Manchester,  Provision  Dealer.  Potts^ 
Off.  Ass. ;    Gregory  fie  Co.,  Bedford  Row  ; 
Cooper,  Manchester.    Nor.  1. 
Palmer,  Robert  Ball,  Bath,  Watchmaker.     MiUer, 
Off.  Ass. ;  SUverthorne,  Bath  ;  Kirk,  Symond's 
Inn.     Not.  19. 
Parry,  Charles,  Cleaver  Street,  Kenniogton  Road, 
St.  Mary,  Lambeth,   Furniture   Broker,  Ap- 
praiser and  Valuer.     Bei/,  Off.  Ass.;  Rotter, 
Dyer's  Buildings,  Holbom.     Nor.  15. 
Pegnim,  John,  1,  Robert  Street,  North   Briztoo, 
Carpenter  and  Builder.    Edtoards,  Off.  Ass. ; 
Smith,  17,  Basinghall  Street,  City.     Nor.  8. 
Pim,  John  Bedford,  Tweed's  Court,  Great  Trinity 
Lane,  Stationer  and  Rag  Merchant.     Edwardt, 
Off.    Ass.;    Buchanan    k  Co.,  8,  Basinghall 
Street.     Nor.  5. 
Pitt,  Charles,  Stratton  Street,  St.   Paurs,  Bristol, 
Licensed  Victualler.   Hutton,  Off.  Ass.,  Watts, 
Bristol.    Nor.  1. 
Pretty,  Thomas,  Bilston,  Stafford,  Grocer,  Druggist 
and  Ironmonger.     Widtmore,  Off.  Ass. ;  fFi7- 
lim,  Bilston.    Oct.  29. 
Raper,  John,  Bridge  Road,  Lambeth,  Tailor  and 
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Outfi4l«r.      W^mw9^  Oft  Aa^j  Jmm^  Sixe 
Laoe.    Not.  8. 

Robactioa,  Alex«ttd«r,  and  Lewii  Hanry  Folgmr^ 
High  Stt^tt,  ShoTOdiC«h»  CaUiMt  MaiMn  and 
UphoUter«n«  Jafculpn,  Ol^  Amu;  Arrtflffn 
&  Co^  Walbrook.    Nor.  1. 

RodMtur,  Robart,  Hartlapeol^  Dwbaas*  B«toher. 
jBdker»  Off.  Aaa«;  WHmn  le  Co.,  Havd«|pool ; 
Meggigm  &  Co^  Lofldon.    Nor.  19  and  St. 

Row,  John,  Torruigu>n,  Devon,  CbeaHtt  and  I>rug- 
^at.  ^«nMiMiit  OC  Aaa.f  ilNMty  Gaaal  T«r> 
rington,  Dovoo;  Hidm§  H  Co.,  New  Inn; 
Turner,  Ezetar.    Nor.  8. 

Roao,  Joaoph  CUflr,  t,  Sofwa  OanUna,  LmmIos, 
Menfaant.  BM,  0&  Aaa.>  MUI$r  k  Co., 
Eaat  Cheap.    OoLS9i 

Rttdge,  George  BiokertOB^  and  Arthur  Jefiray 
Rud^,  Glooceater  Scioet,  Cnrtaift  Rood*  Ja- 
pan Leather  Manaftetaraia.  #WliM,0ff.A«8.; 
Norttm  &  Co«y  New  Street  Buildings,  Simid. 
Nor.  1^ 

Sawyer,  William,  (late  of  WilUam  Street,  St.' 
George's  Eant,  Oiknan,  now  of  9,  Louirn  Street, 
Stepney.)  Gr^n,  Off.  Am»;  Jfeiw/,  West 
S<)iiare,  Soathwark.    Nor.  19. 

Sedman.  John,  16,  Queen  Street,  Cheapaido.  Colour 
Merchant.  Ormn,  Off.  Asa.;  Lmigkiarough, 
23,  Austin  Friars.    Nor.  19. 

Seduan,  John,  18,  Queen  Street,  Cheapeido,  Colour 
Merchant.  Groom,  Off.  Asa. ;  Capot  &  Co., 
Rsymond's  Buildings,  Gcmy's  Inn.    Nor.  15. 

Sharpies,  John,  Blackburn,  Lancaster,  Cotton  Ms- 
nnfocturer.  Sianwty^  Off.  Asa.;  BtntUy,  1, 
Brick  Court,  Temple ;  Utbvnmn  &,  Co.,  Black- 
burn.   Nor.  19. 

Sherwood,  Thomas,  Tilehurst,  near  Reading,  Brick 
Maker,  Lime  Burner,  and  Fanner.  PoHnell^ 
Off.  Ass. ;  Holmos  U  Co.,  Great  James  Street, 
Bedford  Row.    Nor.SS. 

Simpson,  Josepb,  (Iste  of  Psradise  Farm,  Stock-  I 
well,  Surrey,)  Builder.  Altamtr,  Off.  Ass.;! 
AUxondgr,  6,  South  Street,  Finabnry.  Oct.  • 
t5. 

Soul,  Caleb,  ISO,  Long  Alley,  Moorfields,  Grocer,  < 
Cheesemsn,  and  Butterman.  Edwardo^  Off. ; 
Ass. ;  Taylor,  North  Buildings,  Finsbury  i 
Circus.    Nor.  15. 

Staplers,  Jones,  (late  of  Cottenhan,  Cambridge, 
Plumber,  Painter,  Glasier,  and  Paper  Hanger.)  > 
Bell,  Off.  Au. ;  Joknton,  Walcot  Square,  Lam-  j 
betb.    Nov.  5  and  f  S.  i 

Sugden,  John,  Leeds,  Machine  Maker.    Hope,  Off. 
Ass. ;  Mitton  &  Co.,  fS,  Southampton  BuiM-  j 
ings;  Dunning  &  Co.,  Leeds.    Nor.  19.  i 

SwifV,  Thomas,  Rotberfield  Street,  Islington,  and  • 
Joseph  Alfred  llensman,  Margate,  (both  for- 
merly of  Coplall  Court,  Tkiogmorton  Street,) 
Bill  Brokers.    Grotti,  Off.  Ass.;  WeirU,  Co., 
Coopers'  Hsll.    Nor.  8. 

Tabberner,  John  Loude.  Birmingham,  Auctioneer 
and  Corn  Factor.  WkUmort,  O ff.  Ass. ;  Slaney , 
Cannon  Street,  Birmingham.    Nor.  8. 

Till,  Charles,  Minster  Street,  Sslisbury,  Wilts,  and 
of  Andover,  Southampton,  Linen  Draper.  Tur- 
quand.  Off.  Ass. ;  Jones,  Siae  Lane.    Oct. SIS. 

Tomkinson,  Michael,  Kidderminster, Linen  Draper. 
Wkitmcre,  Off.  Ass. ;  Robinum  &  Co.,  Queen 
Street  Place,  Upper  Thames  Street ;  Hardwich 
&  Co.,  Wearers'  Hall,  Basingball  Street.  Nor. 
SS. 

Utting,  James  Henry,  Newman  Street,  Oxford 
Street,  UphoUterer  end  Cabinet  Maker.  Fol- 
UiU  Off.  Ass. ;  JIudton,  Bucklersbury.    Nov. 


Vaile,  Joeeph,  Cheltenham,  Glouoeator,  Wiavaad 
8pWc  Msffobaitt.  Kytmtm,  OC  Mm^  JBmM 
U  Co.,  CheltonhaBt;  Artpais  k  Co.^  BdMoL 
Nor.  if. 

Vaigfcsw,  Grtflkh,  LloBody,  Caimfflhott,  Jam^ 
keeper.  MtUlmt  Off.  Ast. ;  Jofrmft^Bwumm  ; 
ITa&iHSsld,  BristoL    Nor.  IS. 

VMfdy,  Jote  Eyra«  lOB,  High  Street,  Poetno*^ 
Dra^.  ruf^iMiMl,Off.  Am.;  Mog0r,FUu^ 
nosior  Row.   Nor.  SS. 

Wslker,  William,  Birmingham,  Hatter.  Fd^,  Off: 
Am.;  JaeJboii,»,  Field  Court,  Gn^s  laa; 
Arrtfou  &  Co.,  Waterloo  StseeC,  and  Bdiund 
Sti«ot,BifMinghaBi.    OoC.  S6. 

WolWMi,  JaMU,  Caslislo.  Gfoear.  TKuUfv*  Off. 
Am.)  ili;NHiflt3f,CiriisU;  Grmf,  9,Stapio  Iniu 
Vw.  15. 

WutMB,  Sarah  Taylor,  aad  Wiilinn  Byon,  Skfaasr 
Street,  Woollen  and  Man^ieMer  WunhouM. 
men.  Turquond,  Off.  Ass. ;  Dode  6l  Co. 
Loideuhan  Street.    Nor.  19. 

Westmp,  Walter,  and  ThomM  Martm  CaehiiiJgo, 
Now  CfUM,  Shadwett,  Middtean*  and  of 
Notthfield,  Kent,  Millom,  aad  Shi|i  BisoMt 
Bakots.  BoU,  Off.  Ass.;  Stsiiniw  &  Co., 
Giost  Tower  Street.    Get.  Sf .  and  15. 

Willol^  JoMpb,  Coggerahall,  Eeaez,  Leather  Cut- 
ter and  Lettther  Sollor.  rur^mmd.  Off.  Aan. ; 
Lett,  Bow  Lane.    Get.  St. 


THE  EDITOR'S  LETTER  BOX. 

The  report  of  the  decision  in  an  action 
against  an  attorney  for  negUgenee,  at  pw  S9* 
ante,  is  deserving  of  particular  attention. 

We  shall  comply  with  the  request  of  our 
correspondents  in  regard  to  the  repeal  of  the 
certificate  duty,  and  shall  probably  be  peepand 
next  week  with  a  statement  of  the  amount  of 
the  duty  now  paid,  as  well  for  the  annual  cer- 
tificates, as  for  the  articles  of  cterkslnp  and 
admissions.  The  Law  Societies  throughout 
the  country  will,  no  douht,  exert  themaelvee 
before  the  Income  Tax  question  comes  on. 
We  have  often  adverted  to  this  subject,  and 
shall  not  be  wanting  on  this  occasion. 

The  letters  of  ''  AUquis"  and  W.  H.  have 
been  received. 

We  recommend  "  Patientia"  to  speak  vety 
slowly^  the  habit  of  which  will  soon  overcome 
the  impediment  he  mentions. 

*«*  1%e  Legal  Almanac,  Remembrancer,  and 
Diary,  for  1845,  which  was  published  kst 
Tuesday,  will  be  found,  we  believe,  well-adapted 
for  professional  use. 

The  Fourth  Part  of  the  "  Analytical  Digest" 
of  all  reported  cases  in  all  the  Conrts,  pub- 
lished last  week,  completes  the  volume  for  the 
present  year. 


JOURNAL   OP   JURISPRUDEWCE. 


SATURDAY,  DECEMBER  7,   1844. 


THE  JUmCIAL  COMMUTES   OF 
THE  PRIVY  COUNCIL. 


A  MFricvurr  in  ttkt  admiiiigfcnidoii  of 
joiliee  in  tins  oonatiyp  lo  wUdi  we  bave 
ropcirtcdly  adverted,  agwo  pnestet  on  our 
atteatiM.  It  is  maaiky  tbb— that  there  is 
no  tegdhr  faaad  of  tbe  Judicial  Coaunittee 
Off  the  Privy  ConnciL  It  is  sorely  a  hard 
and  strange  tbtag  to  say«  that  the  second 
^ipeOate  court  of  this  ooimtry,  the  juris- 
diction of  whidi  extends  over  a^preat  fwrt 
of  the  haibtfcsWe  globe;  which  disposes  of 
millions ;  and  which  decides  on  questions 
the  asMSt  important,  the  most  mukifarious ; 
which  may  be  said  to  influence  the  fete  of 
nations ;— it  b  surely  a  hard  and  strange 
tiw^  tiMit  this  great  court  is  at  this  mo- 
ment gah^  •*beKiQg  ^  &  judge.  A 
heary  smd  importantiist  of  causes  is  before 
it;  suitors  cf  all  nations  and  all  tongues 
are  awaiting  ite  deci^ns;  an  enoellent 
bar  is  ready  to  assist  the  court ;  but  the 
judicial  power  is,  us  we  may  say.  "all 
abnMid."  The  judicial  authority  is  fluctu- 
ating nod  uncertain :  one  learned  judge  is, 
in  the  South  of  France,  eB||oying  the  soil 
bveezes  of  the  Meditenanean ;  another  is 
just  returned  from  idirosd;  a  third,  de- 
clines to  attend  at  all ;  a  fourth  is  some-, 
where  in  the  country,  and  cannot  be  sum- 
moned ;  a  fifth— 4ind  i^ere  comes  the  main 
grienmce — ^is  presidin ;  in  his  own  court,  a 
court  of  equity ;  a  sixih  is  presiding  in  his 
own  court,  a  court  ecclesiastical ;  and  thc: 
others  are  all  similarly  occupied.  Do  we 
blame  any  of  these  leanned  persons,  then, 
for  not  attending?.  There  is  not  a  shadow 
of  Uaaie  to  be  imputed  to  any  one  of  them ; 


•on  the  contrafy,  if  ^se  w^m  disposed  to 
censure  them,  it  wonld  ktSm  MXeniiMfg. 
Ifaocneattoaded,  theeviiinastiKfeBie- 
died;  and  we  would  gUUytear  that  oue 
aoddd  of  the  ludges  of  liiis  court  found 
that  their  other  engagements  ffendeied 
their  presence  here  imposable.  If  thqr 
do  attend,  it  is  simply  an  additional  procf 
of  that  public  spirit  and  strict  sense  of  du^ 
for  which  English  judges  have  been  ever 

aspiouous. 

The  great  evil,  dien,  is  this :  it  is  tiie 
business  of  no  one  to  be  there,  far  less  the 
exclusive  duty  of  any  one  to  preside  over 
the  court ;  and  hence  all  this  great  evil  and 
great  source  of  complaint.  I^vd  JLangdalet 
who  presides  so  efficiently  in  his  own 
court,  has  been  obliged  to  absent  hiandf 
afanost  entirely  from  the  Rolls  At  some 
days  past,  to  attend  tlie  PrtvyCoanc3» 
leaving  the  equity  suitors  and  '^  ^V^ 
bar  to  deplore  his  temporary  loss.  We 
would  ask  how  loi^  is  this  anomalous  and 
extraordinlUy  state  of  thii^  to  be  allowed 
to  contiBue?  Cannot  this  #reat  country 
affsrd  to  pay  ajudgeof  oaeofotsimellate 
courts,  second  only  to  one  to  rank,  and 
second  to  none  in  business  and  importance? 

We  do  trust,  therefore,  that  Jthe  govern- 
ment will  turn  its  attention  to  this  state  of 
things,  and  apply  a  proper  remedy*  They 
can  be  at  no  loss  for  a  competent  judge. 
There  are  at  least  three  persons  who  al- 
ready voluntarily  attend  die  ordinary  sit- 
tings of  the  court,  who  would,  in  the 
opinion  of  all,  make  a  fitting  head.  Need 
we  say  that  Lord  firoughan^,  Lord  Camp- 
bell, and  Mr.  Pemberton  Leigh,  are  all 
fully  competent,  to  discharge  the  duties  cf 
this  office?     We  do  hope,  therefoie,  that 
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the  government  will  take  upon  itself  this 
dutjf  and  on  its  own  responsibility  will 
bring  forward  a  measure  early  next  session 
for  constituting  a  proper  judge  or  judges 
of  this  court,  and  neither  take  judges  from 
other  courts  to  preside  there,  or  throw  the 
duty  on  unpaid  judges :  a  course,  as  we 
consider,  constitutionally  unsafe  and  inex- 
pedient. 

In  connexion  with  this  subject,  we  may 
observe,  that  we  have  heard  various  ru- 
mours of  intended  appointments,  to  none 
of  which,  however,  we  feel  authorized  in 
giving  any  further  currency. 


PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 

publicans'  act. 

By  the  act  for  licensing  publicans,  9  Geo.  4, 
c.  61,  8.  21,  the  publican  is  prohibited,  under 
nam  of  certain  penalties,  from  knowingly  suf- 
fering any  unlawful  games,  or  any  gaming 
whatsoever,  upon  the  premises.  And  it  has 
been  held  Uiat  money  lent  by  a  licensed  publi- 
can, for  the  purpose  of  enabling  a  guest  to 
play,  being  an  ofl^nce  against  the  tenor  of  this 
act,  Xninnot  be  recovered.  Semble,  however^ 
that  monev  (not  amounting  to  10/.)  lent  for  the 
purposeof  playing  at  "Skittles"  maybe  re- 
covered.   Foot  V.  Bahcr,  6  Scott,  N.  S.  301. 

WAGBR. 

A  wager  against  public  policy  is  void.  6iA- 
bert  V.  Sykes,  16  East,  160.  So  also  is  a  wager 
respecting  the  proceedings  of  a  court  of  justice. 
Evans  v.  Jones,  5  M.  &  W.  77.  A  wager  may 
also  be  void  on  the  ground  that  it  is  a  bubble 
bet : .  thus,  where  the  plaintiff  had  bet  the  de- 
fendant eiffht  bottles  of  wme  that  he,  the  defen- 
dant, would  pass  his  examination  as  an  attor- 
ney. The  defendant  passed  his  examination, 
and  refused  to  pay.  Lord  Denman,  C.  J.,  said, 
"  I  think  the  objection  that  this  is  a  bubble 
bet  has  not  been  answered.  The  defendant 
bad  the  event  in  lus  own  command."  Fisher 
V.  WdUham,  1  Dav.  &  Mer.  142. 


THE  ALTERATIONS    MADE  IN 
^^  THE  LAW  OF  JOINT  STOCK 
COMPANIES. 

No.  m. 

FUTUBB  COMPANIBS. 

WuBRB  complete  registration  has  been 
obtained,  the  powers  of  directors  are  thus 
defined :  It  shall  be  lawful  for  the  direct- 
ors (s.87)  to  conduct  and  manage  the 


affairs  of  the  company  according  to  the 
provisions  of  the  act,  and  for  that  purpose 
to  enter  into  all  contracts  and  execute 
such  deeds  as  the  circumstances  may  re- 
quire. 

2.  To  appoint  a  secretary,  clerks,  and 
servants,  and  to  remove  them. 

3.  To  appoint  other  persons  for  special 
services. 

4.  To  hold  meetings  periodically,  and 
appoint  a  chairman. 

By  s.  28,  each  director,  patron,  and  pre- 
sident must  have  at  least  one  share  in  tlie 
company ;  and  if  he  shall  act  as  such  di- 
rector, patron,  &c.,  he  sliall  forfeit  for 
ever^  offeilce  »  sum  not  exceeding  20/. ; 
and  if  any  person  be  announced  as  a  di- 
rector, patron,  or  president,  without 
having  so  consented,  each  director  know- 
ingly concurring  in  such  representation 
shall  forfeit  a  sum  not  exceeding  20/. 

If  any  director  be  either  directly  or  in- 
directly concerned  or  interested  in  any 
contract  proposed  to  be  made  on  behalf  of 
the  company,  he  shall  to  this  extent  be 
precluded  from  voting  or  acting  as  a  di- 
rector; and  if  any  contract  shall  be  en- 
tered into  in  which  any  director  shall  be 
interested,  then  the  terms  of  such  contrsct 
shall  be  submitted  to  the  next  general 
meeting  of  the  shareholders,  to  be  sum- 
moned for  that  purpose,  and  no  such  con- 
tract shall  have  force  until  approved  by  the 
majority  of  votes  of  the  shareholders  pre- 
sent at  such  meeting,  (s.  29.) 

If  any  director  shall  cease  to  be  a  holder 
of  the  prescribed  number  of  shares,  or  be- 
come bankrupt  or  insolvent,  &c.,  or  be 
declared  lunatic,  then  it  shall  be  unlawful 
for  any  such  director  to  continue  as  di- 
rector, (s.  27.)  But  by  s.  80,  if  the  dis- 
qualification be  unknown,  all  acts  done 
bandjide  shall  be  binding,  but  an  act  of 
wilful  fraud  or  omission  by  a  director  is 
made  a  misdemeanor.  (s.dl.) 

All  these  clauses  are  evidently  designed 
to  prevent,  if  possible,  the  impositions 
which  have  frequently  been  practised  on 
the  public  by  holding  out  persons  as  pa- 
trons and  directors  of  joint  stock  compa- 
nies, who  have  either  no  interest  in  them, 
or,  as  has  sometimes  happened,  are  igno- 
rant of  their  existence,  llie  65th  section 
carries  this  a  step  further,  by  reciting  that 
"  great  injury  has  been  inflicted  upon  the 
public  by  companies  falsely  pretending  to 
be  patronised,  or  directed,  or  managed  by 
eminent  or  opulent  persons;"  and  it  is 
enacted,  «  with  regard  to  every  company 
or  pretended  company  whatsoever}  whether 
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registered  or  not,  and  whether  now  exist- 
ing or  not,  thfit  if  any  person  shall  make 
any  such  false  pretences,  knowing  the 
same  to  be  ftilse,  in  any  advertisement  or 
other  paper,  whether  printed  or  written, 
and  whether  published  in  any  newspaper, 
or  handbill,  or  placard,  or  circular,  then 
every  such  person  shall  forfeit  for  every 
such  offence  a  sum  not  exceeding  10/." 

The  next  point  to  which  we  shall  ad- 
vert, as  provided  for  by  the  act,  is  that  by 
8.  32 :  **  If  the  entry  of  the  proceedings 
of  any  meeting  of  the  shareholders  or  of 
the  directors  purport  to  be  signed  by  the 
chairman,  and  sealed  with  the  seal  of  the 
company,  then  it  shall  be  the  duty  of  all 
courts  of  justice  to  receive  the  book  in 
which  such  entry  shall  be  made  as  prima 
facie  evidence  of  the  proceedings." 

By  8.  33,  the  books  of  the  company  shall 
be  kept  at  the  principal  or  only  place  of 
business,  and  shall  he  open  to  the  inspection 
of  the  shareholders,  but  subject  to  the  pro- 
visions of  the  deed  of  settlement.  This  is 
an  important  clause,  and  will  require  atten- 
tion in  preparing  any  future  deed  of  set- 
tlement. 

There  are  several  provisions  as  to  the 
accotmts  of  companies  completely  regis- 
tered under  the  act  By  s.  31,  the  di- 
rectors are  to  cause  the  accounts  of  the 
company  to  be  duly  kept  in  books  for  the 
purpose.  These  books  are  to  be  balanced, 
the  balance-sheet  examined,  which  the 
chairman  shall  sign,  (s.  35) ;  and  at  each 
ordinary  meeting  of  the  shareholders  the 
balance-sheet  is  to  be  produced,  (s.  36.) 
Fourteen  days  previously  to  such  ordinary 
meeting,  and  during  the  month  afterwards, 
every  shareholder  may,  subject  to  the  pro- 
visions  of  the  deed  of  settleme7tt,  and  any 
byc'law  cf  the  company^  inspect  the  ac- 
counts ;  and  if  at  any  other  time  three  di- 
rectors authorise  any  shareholder  to  make 
an  inspection^  such  shareholder  may  make 
iL  (s.37.) 

The  act  also  provides  for  the  appoint- 
ment of  auditors  by  all  companies  com- 
pletely registered  (s.  38);  the  accounU 
are  to  be  delivered  to  such  auditors,  who 
are  to  receive  and  examine  them.  (s.  39.) 
These  auditors  may  inspect  the  books  of 
the  company,  and  are  entitled  to  receive 
the  assistance  of  the  officers  of  the  com- 
pany for  this  purpose,  (s.  40.)  Within 
14  days  after  the  receipt  of  the  balance- 
sheet,  the  auditors  are  to  report  on  the 
state  of  the  accounts,  (s.  4h)  and  to  pub- 
lish such  report  (s.  42) ;  and  the  balance- 
sheet  and  the  auditor* s  report  are  to  be 


registered  at  the  Registry  Office  of  joint 
stock  companies,   (s.  43.) 
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aiGHT    OF   WATER. 

The  owner  of  land  through  which  water 
flows  in  a  subterraneous  course,  has  no 
right  or  interest  in  it  which  will  enable 
him  to  maintain  an  action  against  a  land- 
owner who,  in  carrying  on  mining  altera- 
tions in  his  own  land,  in  the  usual  manner, 
drains  away  the  water  from  the  first^men- 
tioned  owner,  and  lays  his  well  dry. 
Quare,  whether,  if  this  well  had  been 
ancient,  there  would  be  any  difference. 
"  Each  proprietor,"  said  Tindal,  C.  J.,  "  of 
the  land  has  a  right  to  the  advantage  of 
the  stream  flowing  in  its  natural  course 
over  his  land,  to  use  the  same  as  he  pleases, 
for  any  purposes  of  his  own  not  inconsis- 
tent with  a  similar  right  in  the  proprietor 
of  the  land  above  or  below ;  so  that  neither 
can  any  proprietor  above  diminish  the 
quantity  or  injure  the  quality  of  the  water 
which  would  otherwise  naturally  descend, 
nor  can  any  proprietor  below  turn  back 
the  water,  without  the  license  or  the  grant 
of  the  proprietor  above."  Leaving  un- 
touched, therefore,  the  question  as  to  how 
far  the  law  would  affect  an  ancient  well,  it 
was  held  that  the  right  to  the  enjoyment 
of  subterranean  springs  falls  within  that 
principle  which  gives  to  the  owner  of  the 
soil  all  that  lies  beneath  its  surface ;  that 
the  land  immediately  below  is  his  property, 
whether  it  is  solid  rock,  or  forms  ground 
or  venous  earth,  or  part  soil  part  water ; 
that  the  person  who  owns  the  surface  may 
dig  therein,  and  apply  all  that  is  there 
found  to  his  own  purposes,  at  his  own  free 
will  and  pleasure,  and  that  if»  in  the  exer- 
cise of  such  right,  he  interrupts  or  drains 
off  the  water  collected  from  underground 
springs  into  his  neighbour's  v^ell,  the  in- 
convenience to  his  neighbour  falls  within 
the  description  ofdammum  absque  injurid, 
which  cannot  become  the  ground  of  an 
action.  Acton  v.  Blundelly  12  M.  &  W. 
324. 


EXPECTED    NEW    ORDERS    IN 
CHANCERY.— OFFICE  COPIES. 

It  is  now  confidently  stated  that  the 
new    orders    in    Chancery    will    appear 
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before  the  next  lemk  We  understind 
that  they  take  an  extensive  range,  oyer  prac- 
tice^  both  in  the  Matter's  office  and  pre- 
vious to  this  stage  of  a  suit.  We  are  glad 
to  heav  ttet  aH  previous  orders  will  be  re- 
voked, and  one  uniform  body  of  practice 
substituted. 

As  these  orders  are  pnictical»  they  may 
perhaps  deal  with  a  matter  not  beneath  the 
attentten  of  the  court, — ^namely,  the  Ibrm 
and  manner  of  making  qjfiee  eofnes,  to 
whidi  the  attention  of  the  Lord  Chancellor 
waa  lately  cailed.»  We  believe  ii  haff  been 
anggested  i&at  all  office  copies  should  be 
of  a  unifonn  size  and  in  an  intelligible  hand- 
wvidngr  carefully  examined  and  accurately 
oonnted.  There  should  be  an  official 
stationer  according  to  the  practice  adc^led 
in  the  office  of  the  taxing  masters. 


REPEAL  OF  CERTIFICATE  DUTY. 


OoR  attention  has  been  called  to  the 
petition  of  afttomeys^  solicitors,  and  proc- 
tors residing  in  Lincolnshire,  for  the  repeal 
of  the  attorneys'  annual  certi6cate  duty. 
We  have  almost  annually,  for  fourteen  years, 
argued  i^inst  this  unjust  and  unequal  tax, 
levied  on  one  branch  of  the  jprofession  only, 
and  which  is  not  imposed  on  any  other 
profession  tlum  the  law.  The  petition  is 
nearly  to  tlie  same  effect  as  that  which 
was  numerously  signed  some  years  ago, 
and  was  tlien  promoted  by  the  Incorpo- 
rated Law  Society.  The  following  ace 
the  statements  in  Uie  petition,  which  may 
serve  as  the  ground-work  for  other  peti- 
tions:-* 

**  That  by  an  act  of  parliament,  25  Geo.  3, 
c.  80,  for  granl&ng  duties  on  certificates  to  be 
tsfcen  ont  by  attorneys,  solicitors,  and  others, 
every  attorney,  solicitor,  and  proctor  was  re- 
qwed  to  take  out  an  annual  certificate,  on 
which,  if  he  resided  in  London  or  Westmini- 
ster, or  within  the  biUs  of  mortality,  there  was 
charged  a  stamp  dutv  of  5/.,  and  ii  he  resided 
in  any  other  part  of  Great  Britain,  a  stamp 
doty  of  3/. 

**  That  such  annual  certificate  duties  have, 
by  variooS  acts,  and  ultimately  by  the  act 
55  Geo.  3,  e.  184,  been  increasea  to  the  follow- 
ing amounts,  viz. : — 

^  Every  attorney,  scrihcitor,  and  prac-\ 
tor  residing  within  the  limits  of  thef  ^^^ 
two|Muiy-'pesi^  having  been  ad- 1 
jssilted  for  three  years  or  vpwards  ) 

"  If  he  has  not  been  admittea  so  long        6 


/'If  he  resides  elaewlMre»  and  has  been)     ^ 

admitted  three  years  •       .  / 

"  If  he  has  not  been  admitted  so  long       4 

*'  That  by  the  last-mentioned  act  a  stua^ 
duty  of  120/.  is  also  charged  vapoa  all  articles 
of  derkship  to  an  attorney,  solicitor,  er  proctor, 
without  rererence  to  the  amount  of  pcemimn, 
and  a  further  stamp  duty  of  28/.  is  charged 
v^pon  every  admission  of  an  attorney,  selieitor, 
or  proctor,  and  wfai^  widi  the  fees  psi^ 
theieon,  amount  in  the  whole  to  the  sum  of 
150/..;  while  the  clerks  or  i|>prcfliitioe8  m.  every 
odier  business  only  wy  a  stamp  duty  on  the 
indentures  calculated  by  a  scale  iu  pro?...!': 
to  the  amount  of  premium  paid,  and  in  no  case 
does  such  stamp  duty  exceed  601. 

"  That  tile  duties  en  artieles  of  ^ 
clerkship,  upon  anaveragefer  10  ( 
years,  ending  July  1836,  have  | 
amounted  annually  to 

"  On  admission,  to     .        •        •        8,330 

"  And  on  certificates,  to      •        .      72,187 


Z}^^'' 


£69,9^ 


^  See  p.  60,  ante. 


"  Making  a  total  sum  of    £190,477 

"  That  the  supposed  profits  of  the  business 
of  an  attorney,  solicitor,  or  proctor  are  gn^f 
overrated,  for  his  bill  of  costs  genenlly  con- 
tains large  sums  oi  money  disbursed  for 
stamps,  counsels'  fees,  and  otherwise,  which 
are  frequently  not  repaid  to  him  for  so  long  a 
time,  diat  the  mere  loss  of  interest  on  the  cam- 
tal  very  much  reduces,  and  sometimes  wholly 
exhausts,  his  profits. 

'*  That  by  tne  c^ratwn  of  seme  rsoent  alter- 
ations in  the  law,  and  tiie  practioe  thereof,  sad 
enactments  referring  to  the  preparation  of  deeds 
and  other  documents,  the  pro&ts  of  an  attomev 
and  a  solicitor  have  been  much  diminished, 
although  bis  disbursements  continue  very 
nearly  the  same  as  they  have  been  for  several 
yearspast. 

''  That  your  petUioners,  from  their  position 
in  society  and  habits,  aie  necessarily  payiuff 
considerable  sums  to  the  assessed  tues,  snd 
also  (with  members  of  the  other  professiotts)  aa 
income  tax  on  their  profits,  which  are  uocer- 
tain,  and  cease  with  their  fives." 

The  petitioners  tlien  urge 

''That  these  duties,  and  particulsrly  the 
duty  on  annual  certificates,  are  not  ffnindled  on 
any  just  and  equal  principle  of  taxation,  but 
we  a  direct  jpersonal  and  partial  tttt  vpon  per*^ 
sons  exercising  one  particular  hvAnea  of  tiie 
lapl  profession  only,  whilst  persons  eserasing 
other  professions,  and  those  enaaged  in  the 
higher  Dranch  of  the  profession  of  tlie  law,  are 
exempt  from  similar  taxations." 

And  thej  pray  that  they  tatif  be  relieved, 
either  wboUy  or  in  part,  from  the  payment 
of  the  annual  duty  en  certififtea. 

The  amount  naid  bv  cerUficaled  at* 
tomeys  is  stated  as  the  niunber  stood 
in  18d6.  The  present  manlw  is. 
about  9|d00,  of  whom  more   than   two- 
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thirds  rocide  io  the  country.  Taking  the 
one  at  M  each,  and  the  other  at  12/.,  and 
deduction  a  certain  proportion  for  those 
whoy  during  the  first  three  years,  pay  a 
lower  duty«  we  believe  the  annual  sum 
paid  §aw  certificates  is  now  about  90,000/. 

There  must  of  course  be  an  equal  in- 
crease in  the  number  of  stamps  for  articles 
€£  clerkship  and  admissions,  and  as  the  sum 
of  72,000/.  in  the  year  !836  has,  in  eight 
years,  increased  to  90,000il,  the  other 
items  of  69,000^  and  8,300/.  roust  have 
increased  to  87,000/.  and  10,000/1,  making 
the  total  annual  payment  187,000/.,  or 
thereabouts. 

At  the  sitting  of  parliament,  it  will  be 
expedient  to  apply  for  the  regular  returns 
from  the  Stamp  QflBce  of  the  sums  received 
annually  since  the  lasl  return;  and  we 
understand  this  will  be  done  by  the  Id* 
corporated  Law  Society. 

We  some  time  ago  called  attention  to 
the  subject,  and  suggested  that  when  the 
reconsideration  of  the  Income  Tax  comes 
before  parliament,  then  will  be  the  time 
to  advance  the  claim  for  relief.  In  the 
mean  time,  the  country  Law  Societies,  and 
the  membera  of  the  profession  generally, 
shoidd  roafcc  due  preparations. 


THE  DOCTRINE  OF  MERGER. 


Thbbb  is,  perhaps,  no  subject  within  the 
limits  of  the  laws  of  real  property  of  so  much 
interest  to  the  sdentifie  lawyer  as  the  doctrine 
of  merger.  It  is  without  doubt  the  most  ab- 
struse and  subtle  theory  which  prevades  the 
wMe  of  oor  juridical  system,  and  perhaps  there 
is  seairdy  any  other,  the  reasons  of  which  are 
less  apparait.  It  is  almost  impossible  to  as- 
certaiB  the  grounds  and  origin  of  this  doctrine. 
That  it  took  its  rise  in  feudal  times  and  during 
the  period  of  the  nmnficitj  of  common  law 
convmnees,  can  hardly  be  doubted.  It  is 
one  of  those  strict  common  law  doctrines  which 
is  appfied  in  aQ  the  unbending  rigour  of  posi- 
tive law,  wherever  the  circumstances  necessary 
to  bring 'it  inio  opeiation  occur,  without  any 
ezeepCkm  or  reservation  on  account  of  the  pe- 
cufiar  hardslupe,  the  injustice,  or  inconvenience 
which  the  iqpplication  of  it  may  involve.  In 
this  respect  it  resembles  the  rule  which  will 
not  permit  the  immediate  freehold  to  be  in 
abeyanee,  the  rule  which  requires  a  remainder 
to  vest  befine  the  expiration  of  the  particular 
estate  or  eo  Iflstanti  that  it  determines ;  and  the 
rule  known  as  the  rule  in  Shelley's  case,  which 
gives  the  benefit  to  the  ancestor  of  a  limitation 
m  fivoar  of  the  heir.  For  the  first,  the  reason 
allied  in  the  (^d  books  is,  that  the  law  will 
not  aDowlhe  hnmecRate  freehold  to  be  in  abey- 
ance, because  stranseni  would  not  know  against 
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whom  to  bring  their  praecipe ;  for  the  second*  a 
somewhat  similar  reason  is  aUeged ;  and  for  the 
last,  thouffh  many  learned  discussions  have  taken 
place  on  ttie  subject,  the  best  and  most  aj^roved 
opinion  is>that  it  was  resorted  to  for  the  preserva- 
tion of  the  rights  of  lords,  for  had  it  been  allow- 
able to  limit  a  freehold  estate  to  an  ancestor  wi& 
a  remainder  to  his  heirs,  the  feudal  lords  vovM 
have  been  defeated  of  their  reliefs  and  £nes  k>r 
wardship  and'  marriage,  whereas  the  heir 
taking  by  descent  under  this  rule  instead  of  by 
purchase,  those  valuable  fruits  of  the  feudal 
tenures  were  preserved  to  them.  But  for  the 
application  of  the  doctrine  of  merger  it  will  be 
difficult  for  us  to  discover  such  good  and  cogent 
reasons.  In  many  cases  it  has  operated  and 
still  operates  very  prejudicially  to  toe  interests 
of  vanous  parties,  and  in  more  than  one  in- 
stance so  strongly  has  this  been  felt,  that  the 
legislature  has  interfered  to  protect  landlords 
from  the  injury  which  the  inflexible  opieration 
of  this  positive  rule  of  law  would  otiierwise 
entail  upon  them.*  One  of  the  reasons  assigned 
for  the  learning  of  merger  is  nemo  potest  esse 
dominus  et  tenens,  and  considering  the  strict- 
ness with  which  the  relation  between  lord  and 
tenant  was  guarded  during  the  times  of  the 
common  law,  this  does  not  seem  at  first  sight  a 
very  improbable  hy])othesis. 

We  win  first  notice  some  of  those  cases  ia 
which  this  principle  seems  to  govern  the  ope- 
ration of  meraer,  and  then  refer  to  others  which 
cannot  be  reduced  to  this  rule.  When  a  ten- 
ant in  fee  created  a  lease  for  years  the  lessee 
holds  of  his  lessor,  and  by  a  surrender  of  the 
lease  the  latter  unites  in  himself  the  characters 
both  of  lord  and  tenant,  and  therefore  the  law 
declares  that  there  is  a  merger  of  the  terra . 
This  principle  and  reasoning  is  eauaUy  appli- 
cable and  equally  true  as  appliea  to  under- 
leases carved  out  of  estates  for  years.  Wlten 
a  tenant  in  fee  grants  a  lease  to  B.  for  21  years, 
aSid  B.  grants  a  lease  for  10  years  to  C,  Uiere 
are  two  lordships  (so  to  speak)  and  two 
tenancies  existing  between  the  parties.  B.  the 
first  lessee  holds  of  his  lessor,  whilst  C.  the 
underlessee  holds  of  B.  Consistently  with 
this  principle,  the  law  holds  that  C«'8  term  may 
merge  in  d*s  reversion,  and  B.*s  term  in  the 
reversion  of  A.  There  is  no  tenure  subsistixig 
between  C,  the  under-lessee,  and  A.,  the  origi- 
nal lessor,  and  therefore,  though  C.  should 
grant  his  term  to  A.,  no  merger  would  ensue. 
The  same  rule  is  applicable  to  the  surrender  of 
estates  for  hfe,  ana  pur  autre  vie  to  the  rever- 
sioner, in  which  a  merger  of  the  estates  for  life 
takes  place.  So  in  the  instance  of  a  merger  of 
a  term  for  1000  years  in  the  term  for  one  day» 
the  rule  of  nemo  potest  esse  dominus  et  tenens 
appears  to  guide  the  decision.  Thejperson  ia 
whom  the  two  terms  become  vested,  w  eotitled 
for  one  day  to  the  rents  reserved  upon  the  term 
for  1000  years,  and  hence  the  law  declares  that 
there  is  a  mefger  of  the  term  of  1000  years  ia 
that  which,  tl^ugh  of  much  shorter  duiatioa. 


•  4  Geo.  a,  c.  28,  and  r  &:  8  Vict.  c.  7^. 
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is  held  in  a  higher  and  nobler  character.    The 
merger  of  an  estate  in  fee,  in  the  copjrhold 
tenure,  in  the  particular  estate  of  the  freehold 
tenure,  appears  reducible  to  the  same  principle. 
We  think  that  to  this  rule  may  be  referred  a 
case  which  some  writers  have  considered  of  an 
anomalous  character.   In  Bredon's  case,  1  Rep. 
76,  a  tenant  for  life  and  the  remaindermau  m 
tail,  levied  a  fine  sur  conusance,  &c.  to  another 
m  fee,  rendering  rent  to  the  tenant  for  life,  and 
Ae  remainderman  in  tail  died  without  issue  in 
the  lifetime  of  tenant  for  life.    The  court  held 
that  the  rent  was  still  payable  to  A.  during  his 
Hfe,  which  sufficiently  proves  that  no  merger 
of  the  estate  for  life  took  place.    Now  it  is  clear 
tiiat  the  reservation  of  the  rent  created  a  species 
of  tenancv  between  the  tenants  for  life  and  in 
tail,  and  the  grantee—the  latter  held  of  the  two 
former,    according   to    their    several  estates 
in  the  land,  in  the  same  manner  as  a  copyhold 
tenant  holds  of  his  lord.    This  principle  at 
once  explains  the  grounds  of  the  decision,  and 
reconciles  it  with  toe  prior  cases  which  we  have 
referred  to  this  rule.    And  we  may  here  notice 
two    modem    cases  which    furnish  us  with 
some  interesting  inouiries  on  this  subject.    In 
Preece  v.  Come,  5  Bing.  26,  and  Poultney  v. 
Holmes,  I  Stra.  405,  it  was  held,  that  where  a 
lessee  leases  the  land  for  the  whole  of  his  term, 
reserving  the  rent  to  himself,  this  operates  as  a 
demise  and  not  as  an  assignment,  although 
there  remaining  no  reversion  in  the  lessor  ne 
cannot  distrain  for  rent.    Now  when  lessee  for 
.20  years' leases  for  10  years,  he  still  continues 
the  owner  of  the  residue  of  the  whole  term  for 
20  years,  partlv  in  point  of  seignory  and  partly 
in  point  of  right  to  the  possession  when  it  shall 
he  vacant,    3  Pres.  Conv.  214.    Does  he  not 
in  the  cas«  of  leasing  for  the  whole  of  his  20 
years,  and    reserving  rent  to   himself  upon 
the  principle  and  authority  of  the  above  cited 
cases  of  Poultney  v.  Holmes,  and  Preece  v. 
Corrie,  continue  owner  of  the  whole  term  of  20 
years  inooini  of  seignory,  and  is  he  not  there- 
fore  enabled  to  accept  a  surrender  from  his 
lessee,  and  will  not  the  term  of  20  years  merge 
in  his  seignory  upon  such  surrender  being 
made,  and  the  original  leasee  for  20  years  be- 
come again  entitled  to  his  term  in  point  (if  pos- 
session.   These  are  questions  which  seem  to 
flow  from  the  principle  of  the  two  last-men- 
tioned cases^  and  are  deserving  of  considera- 
tion. 

All  these  cases  of  merger  may  be  referred  to 
the  rule  of  nemo  potest  esse  dominus  et 
tenens ;  we  will  now  mention  a  few  which  can- 
not be  reduced  to  the  same  principle, — those 
for  instance  in  which  an  esUte  of  inferior 
quality  merges  in  an  estate  of  superior  degree, 
tfi  remainder.  When  A.  is  tenant  for  life  with 
remainder  to  B.  in  tail,  and  A.  surrenders  to  B., 
the  estate  for  life  of  A.  is  drowned  in  the  re- 
mainder in  tail.  Now  as  there  is  no  tenure  sub- 
aistin^  between  A.  and  B.,  the  only  principle 
to  which  we  can  refer  the  merger  in  this  case, 
is  that  the  law  will  not  allow  two  estates  of 
unequal  degree  immediately  expectant  on  each 


first  estate  is  of  the  lesser  quality,  but  by 
merging  the  first  brings  the  estate  of  superior 
quahtj^  into  possession.    When  the  estate  of 
supenor  degree  is  in  possession  and  the  estate 
of  inferior  degree  in  reminder,  no  merger 
takes  place,  and  that  apparently  ujion  the  same 
ground,  as  by  merging  the  first  estate  the  law 
would  be  putting  away  substance  in  order  to 
introduce  the  sluidow.    We  mav  here  notice 
one  of  those  crude  exceptions  to  tne  application 
of  legal  principles  which  occasionally  break  in 
upon  and  destroy  the  harmony  of  our  juridical 
system.    An  estate  of  freehold  will  not  merge 
in  a  term  of  years  in  remainder,  because,  as  we 
hare  just  stated,  the  former  is  an  estate  of  su- 
perior quality  to  the  latter,  the  one  is  a  freehold 
and  the  other  a  chattel.  It  is  assumed  that  the 
reason  there  is  no  merger  in  this  case  is,  not 
because  the  enjo3rment  of  the  estate  for  life  may 
be  more  beneficial  than  the  enjoyment  of  the  es- 
tate for  years,  but  because  the  former  is  an  estate 
of  higher  quality  in  contemplation  of  law  than 
the  latter.    But  upon  what  principle  are  we  to 
explain  the  merger  of  an  estate  pur  autre  vie  in 
an  estate  for  a  man's  own  life  ?     Not  because 
the  estate  merged  is  of  less  quality  than  that  in 
which  it  merges,  for  both  are  of  freehold,  but 
forsooth,   because  the    law  esteems  an  estate 
pur  autre  vie  of  more  benefit  than  an  estate  for 
a  man's  own  life !     It  seems  still  undecided 
whether  one  term  of  years  wiU  mei^e  in  another 
term  in  remainder.    The  two  estates  are  of  the 
same  ouality — chattels.    Are  we  to  apply  in  this 
case  tne  evanescent   rule  laid   down  in  the 
former,  and  according  as  the  ulterior  estate,  is 
of  greater  or  less  value  than  the  immediate 
estate,  in  other  words,  for  a  larger  or  shorter 
term,  to  decide  the  question  of  merger.    This 
would  be  introducing  a  variable  rule  indeed  to 
be  applied  to  each  individual  case,  something 
like  the  administration  of  eouitjr  according  to 
the  length  of  the  chanceUoi^s  foot;  instead  of 
uniformly  maintaining  and  applying  the  clear 
and  well  known  principle  of  law.    The  meiger 
of  the  equitable  fee  in  the  \egsl  fee  is  another 
case  which  does  not  seem  referable  to  the  rule 
of  nemo  potest  esse  dominus  et  tenens,  inas- 
much as  that  is  a  rule  applicable  only  to  com- 
mon law  estates,  whilst  the  merger  which  takes 
place  in  this  case  arises  by  the  construction  of 
a  court  of  equity.    Perhaps  it  is  one  of  Uiose 
cases  governed  by  the  maxim  equitas  sequitur 
legem.    Again,  tnose  cases  in  which  the  tenant 
of  a  particmar  estate  grants  it  to  the  revereioner, 
but  which  particular  estate  is  separated  from  the 
reversion  by  a  remainder,  and  in  which  there  is 
no  merger  torms  exceptions  to  the  application  of 
the  before-mentioned  principle.    I  n  these  cases 
the  reversioner  unites  m  himself  durins  the  con- 
tinuance of  the  particular  estate  the  characters 
of  lord  and  tenant,  and  yet  no  merger  takes 
place.     It  seems    impossible  to  deduce  the 
principle  upon  which  such  cases  rest :  all  we 
know  is  ita  lex  scripta  est.    We  should  re- 
mark, however,  that  there  is  an  old  case  in 
which  it  was  held  that  when  a  lease  for  years 
is  made  to  A.,  and  afterwards  a  lease  in  rever- 
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estate  for  life  from  hira  in  the  reversion,  the 
estate  of  B.  shall  begin  presently.  This  has 
however  long  been  overuled.  *» 

In  connexion  mth  the  subject  of  merger,  the 
recent  Act  to  simplify  the  transfer  of  property 
possesses  some  importance.  It  was  decided  in 
Lewis  Bowles*  case  that  when  an  estate  was 
conveyed  b^  one  assurance  to  a  man  for  life 
with  a  contingent  remainder  to  another  with 
the  ultimate  remainder  in  fee  to  the  tenant  for 
life;  a  partial  merger  by  the  estote  for  life 
takes  place,  which  would  open  and  let  in  the 
estate  to  arise  under  the  contingent  remainder 
upon  the  happening  of  the  prescribed  event. 
But  if  A.  were  tenant  for  life,  with  a  contin- 

rt  remainder  in  tail  to  B.,  with  remainder  to 
in  fee,  and  C.  released  to  A.,  or  A.  sur- 
rendered his  life  estate  to  C,  the  contingent 
remainder  of  B.  tvas  gone  for  ever.  Now  by 
the  7th  &  8th  Vict.  c.  76,  s.  8,  it  is  enacted 
that  no  estate  shall  be  created  after  its  opera- 
tion by  way  of  contingent  remainder,  and  that 
contingent  remainders  existing  under  deeds, 
wills,  or  instruments  executed  or  made  before 
the  time  when  that  Act  should  come  into 
operation,  shall  not  fail  or  be  destroyed  or 
barred  merely  by  reason  of  the  destruction  or 
merger  of  any  preceding  estate  or  its  deter- 
mination by  any  other  means  than  the  natural 
effluxion  ot  the  time  of  such  preceding  estate 
or  some  event  on  which  it  was  in  its  creation 
limited  to  determine.  It  therefore  becomes 
an  interesting  subject  of  inquiry  whether  by 
the  operation  of  the  above  clause  where  an 
estate  for  life  and  the  remainder  in  fee,  sub- 
ject to  an  intervening  contingent  remainder, 
become  united  in  the  same  person  by  some 
act  subsequent  to  their  creation,  the  life  estate 
win  be  preserved  from  merger  in  the  remainder 
in  fee.  The  Act  says  that  such  contingent 
remainder  shall  not  fail,  or  be  destroyed,  or 
barred  by  reason  of  the  merger  of  anv  preced- 
ing estate,  but  does  not  say  that  sucii  preced- 
ing estate  shall  not  merge.  We  conceive  that 
the  effect  of  the  recent  Act  has  been  to  extend 
the  doctrine  of  Lewis  Bowles'  case  to  cases  in 
which  a  particular  estate,  and  the  remainder 
in  fee  subject  to  an  intervening  contingent 
remainder,  became  united  in  the  same  person 
by  an  act  subsequent  to  their  creation ;  so  that, 
sup|N>Bing  an  estate  now  stands  limited  (as  in 
Lewis  Bowles'  case)  to  A.  for  life,  with  re- 
mainder to  A.'s  first  son  (unborn)  in  tail,  and 
A.  acquires  b^  purchase  tiie  remainder  in  tail, 
A.  iml  be  seised  in  possession  of  an  estate 
tail  until  the  birth  of  a  son,  when  by  the 
operation  of  law  the  estate  will  become  di- 
yidad.  A.  will  be  converted  from  tenant  in 
tail  into  tenant  for  life  with  remainder  in  tail  to 
bis  son,  with  remainder  in  tail  to  himself. 

A  question  will  arise  here  as  to  the  effect  of 
such  temporary  vesting  in  A.  of  the  estate  tail. 
Will  it  confer  the  rights  of  dower  and  curtesy  ? 
or  when  the  contingent  event  occurs,  in 
abridging  the  character  of  A.'s  estate  will  it 


^  Wrotesley  v.  Adams. 


take  away  all  the  incidents  which  would  have 
attended  it  had  it  continued  an  estate  tail^ 
An  argument  may  be  drawn  in  favour  of  the 
right  to  \dower  and  curtesy  continuing,  from 
the  case  of  Moody  v.  King,  2  Bing.,  in  which 
it  was  held  that  where  A.  is  seised  in  fee  of 
real  estate  subject  to  an  executory  devise,  and 
the  event,  on  wliich  the  executory  devise  is  to 
arise  occurs,  yet  the  right  of  dower  of  the  wife 
of  A.  is  not  defeated.  It  must  be  remembered 
also,  that  although  the  cases  of  Boothby  v. 
Vernon  and  Bowles'  case  are  cases  which  ne- 
gative the  right  of  the  husband  or  wife,  yet 
that  those  were  cases  in  which  the  two  estates 
came  together,  either  by  the  original  limita- 
tion of  the  parties  or  by  operation  of  law.  We 
are  now  addressing  ourselves  to  the  case  of  a 
merger  of  the  life  estate  taking  place  by  the 
direct  act  of  the  parties.  Oases  may  also 
occur  as  to  the  operation  of  a  statutory  deed 
executed  by  a  person  who  is  seised  in  posses- 
sion sub  modo  of  an  estate  tail  under  the  cir- 
cumstances above  mentioned,  and  as  to  the 
extent  of  the  estate  it  will  pass  to  the  alienee; 
assuming  of  course  that  the  person  who  is  at 
once  tenant  for  life  and  tenant  in  tail  in  re- 
mainder is  not  the  protector  of  the  settie- 
ment.  And  it  must  be  remembered  that  these 
points  may  arise  upon  existing  titles  by  the 
operation  of  the  8  th  clause  of  the  Act,  and  may 
possibly  ere  long  come  before  the  Ck>iuts  for 
decision.  They  are  interesting  in  a  scientific 
point  of  view,  and  are  likely  to  oecomc  impor- 
tant in  practice. 

In  conclusion,  we  may  observe  that  it  would 
be  well  for  the  principles  of  law,  and  for  the 
sake  of  consistency,  if  many  of  the  rules  and 
decisions  upon  ^e  law  of  merger  were  re- 
viewed, and  the  whole  reduced  to  a  principle 
clear  and  undoubted,  and  capable  of  applica- 
tion  to  every  variety  of  circumstance.  To  say 
that  under  circumstances,  such  as  occurred  in 
Lewis  Bowies'  case  there  is  a  merger  sub 
modo,  an  absorption  of  the  estate  for  life  in  the 
fee,  while  the  conse()uences  which  must  follow 
such  absorption,  if  it  actually  took  place,  are 
not  produced,  a  destruction  of  a  particular 
estate,  which  yet  upon  the  happening  of  a  con- 
tingent event,  proves  to  be  in  existence ;  is  at 
once  to  perplex  the  mind  with  distinctions 
without  a  difference,  and  to  encumber  our 
system  of  real  property  law  with  useless  and 
aosurd  technicalities,  which  only  serve  to  ren- 
der it  more  and  more  odious  to  the  common 
sense  of  the  community.  If,  as  we  presume  is 
the  case,  A.'s  wife  is  not  entitled  to  dower  by 
the  merger  of  the  particular  estate  in  his  re- 
mainder in  fee,  by  the  operation  of  the  8th  sect, 
of  the  7  &  8  Vict.  c.  86,  it  appears  to  us  ab- 
surd and  uninteUigible  to  say  that  there  is  any 
merger  of  the  estate  for  life,  since  the  legal 
effects  which  a  merger  of  the  estate  for  life 
must  superinduce,  are  not  produced.  It  must 
be  admitted  however,  that  the  wording  of  that 
clause  rather  favours  the  supposition  that  there 
is  a  merger,  since  it  enacts  that  no  such  con- 
tingent remainder  shall  be  destroyed  by  reason 
of  the  merger  of  any  preceding  estate.    -  It 
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wvuld  be  muck  more  coniitteDt,  however^ 
under  the  circumstanceg,  to  say  that  there  is  no 
merger,  but  that  the  estate  for  life  and  the  re- 
mainder in  tail  exist  at  one  and  the  same  time 
in  the  same  individual,  the  one  in  possession, 
and  the  other  in  remainder. 

J.  H. 


NOTICES  OF  NEW  BOOKS. 

A  Manual  of  Medical  Jurisprudence,  By 
Alfred  S.  Taylor,  Lecturer  on  Me- 
dical Jurisprudence  and  Chemistry  in 
Guy's  Hospital.  London :  John  Churchill. 
1844.  pp.  679. 

Medical  Jurisprudence  is  attractive,  not 
on]y  to  the  legal  and  medical  practitioner, 
but  to  the  man  of  science  and  the  student 
of  general  literature.  There  have  been, 
consequently,  many  treatises  on  the  sub- 
ject, some  of  which  have  been  from  time 
to  time  noticed  in  these  pages.  The  latest 
work  is  by  Mr.  Alfred  Taylor.  His  trea- 
tise is  comprehensive  in  its  scope,  full  of 
useful  matter,  well  arranged,  and  concisely 
and  ably  written.  He  defines  Medical 
Jurisprudence  as  "that  science  which 
teaches  the  application  of  every  branch  of 
medical  knowledge  to  the  purposes  of  the 
law  ;"  and  he  rests  its  claims  to  attention 
on  two  grounds  :  "  Ist,  that  the  subjects 
of  which  it  treats  are  of  practical  impor- 
tance to  society ;  and  2nd,  that  they  are 
not  included  m  the  other  branches  of  a 
medical  education.*'  He  thus  appeals  to 
the  reading  part  of  both  professions. 

Mr.  Taylor's  arrangement  of  his  mate- 
rials is  that  of  placing  them  in  the  order 
of  their  importance.  He  commences  with 
Poieaning,  which  occupies  28  chapters. 
He  then  proceeds  to  fVounds,  which  oc- 
cupy 14  chapters.  The  subject  of  /«- 
fan^dde  comes  next,  and  is  treated  of  in 
11  chapters.  Death  by  ^u^ocation  fol- 
lows ;  then  Legitimacy,  Insanity,  and 
various  other  topics. 

It  appears  that  the  cases  of  Poisoning, 
Wounds,  and  Infanticide  constitute  more 
than  three-fourths  of  those  which  require 
the  aid  of  a  medical  jurist  in  a  court  of  law, 
and  consequently  Mr.  Taylor  has  treated 
tliem  at  a  length  commensurate  with  their 
importance.  The  subjects  are  examined 
m  the  form  of  questions,  after  the  manner 
of  Orfila  and  Christison.  Those  relating 
to  Wounds  and  Infanticide  have  been 
chiefly  derived  from  an  analysis  of  the  me- 
dical evidence  given  on  the  numerous  trials 
connected  with  tliose  crimes  during  the 


last  fourteen  years^  and  thus  every  pobt 
of  practical  interest  has  been  brought  be- 
fore the  reader.     A  large  number  of  the 
cases  have  never  before  been  published, 
and  being  entirely  derived  from  modern 
sources,  are  more  practically  useful  than 
the  older  cases,  however  curious.     This, 
we  think,  was  the  best  mode  of  selection, 
and  the  frequency  and  importance  of  cases 
of  this  kind  may  be  estimated  by  some 
recent  parliamentary  returns,  from  which 
it  appears  that  in  one  year,  in  the  United 
Kingdom,  there  were  1213  trials  involving 
questions   of   murder   and  manslaughter, 
either  perpetrated  or  attempted,  from  poi- 
soning or  wounds  alone,  in  every  one  of 
which  medical  evidence  was  necessary,  and 
in  the  majority  indispensable,  to  conviction. 
In  two  years  there  were  541  deaths  from 
poison  in  England  and  Wales  alone,  in  the 
greater  number  of  which  medical  evidence 
was  absolutely  required.    This  is  exclusive 
of  criminal  attempts  at  poisoning,  not  fol- 
lowed by  death  ;  and  Mr.  Taylor  omits  all 
reference   to   medical   evidence    in    civil 
cases,  because  these    are  comparatively 
rare.   These  facts  show  that  a  practitioner 
must  not  too  confidently  rely  upon  the 
chance  of  escaping  duties  which  may  re- 
flect upon  him  the  greatest  public  honour 
or  disgrace,  according  to  the  manner  in 
which  they  are  performed. 
I      Mr.  Taylor  observes  truly,  that  great 
responsibility  is  attached  to  the  duties  of 
a  medical  witness,  and  that  any  member 
of  the  profession  may  find  himself  involved 
in  this  responsibility,  from  circumstances 
of  a  merely  accidental  nature.     <<  When  a 
crime  requiring  medical  evidence  for  its 
elucidation  is  perpetrated,  the  duty  of  the 
whole  investigation  devolves  on  the  prac- 
titioner who  lives  nearest  to  the  spot :  it 
is  therefore  virtually  upon  his  knowledge 
and  experience  that  the  clear  proof  of  the 
crime,  and  the  legal  punishment  of  the 
offender  must  rest. 

The  advice  given  to  the  medical  witness 
regarding  the  notes  to  he  taken  of  the  facts 
and  circumstances  to  which  he  may  be 
required  to  depose,  are  judicious : — 

**  From  the  common  forms  of  law  io  this 
country,  an  individual  charged  with  the  crime 
of  poisoning  may  remain  imprisoned,  if  at  a 
distance  from  the  metropolis,  for  a  period  of 
six  or  seven  months  before  he  is  brought  to 
trial.  It  is  obvious,  however  dear  the  whole  of 
the  circumstances  may  at  the  time  appear  to  the 
examiner,  that  it  will  require  more  than  ordi- 
nary powers  of  memory  to  retain  for  so  long  a 
penoa,  a  distinct  recollection  of  all  the  facts  of 
the  case.    If  he  be  unprovided  with  notes,  and 
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to  mmaarf  be  defective,  then  the  caiewUl 
torn  in  &voar  of  the  prisoner,  for  he  will  be 
the  par^  to  benefit  by  the  neglect  of  the  wit- 
ness. In  adopting  the  plan  here  recommended^ 
sach  a  result  may  be  easily  prevented. 

"  It  may  be  remarked,  that  the  law  rehitive 
to  the  admissibility  of  notes  or  memoranda  in 
evidence,  is  very  strict  and  is  rigorously  in- 
sisted on  by  the  judges.  In  order  to  render 
such  notes  or  memoranda  admissible,  it  is  in- 
dispensably necessary  that  they  shoidd  be  taken 
on  the  spot  at  the  time  the  observations  are 
piade,  or  as  soon  afterwards  at  practicable.  It 
is  not  necessary  to  their  admissibility  as  evi- 
dence, thai  the  observations  should  be  written 
down  by  the  practitioner  himself,  provided  they 
are  made  imder  his  immediate  mspection  at 
the  time  or  at  his  suggestion,  and  are  soon 
afterwards  looked  over  and  corrected  by  him. 
Thus,  whenever,  at  a  trial,  a  medical  witness 
produces  notes  for  reference  during  his  ezanu- 
tion,  the  question  is  invariably  put  to  him  as  to 
when  the  notes  were  made.  Their  admissibility 
dqiends  iqK>n  his  answer. 

**  Many  examples  mifht  here  be  cited  of  the 
rejection  of  notes,  made  by  medical  witnesses, 
owing  to  a  non-ob6ervance  of  these  points. 
On  the  trial  of  Sir  A.  Gordon  Kinloch  at  Edin- 
bisgh,  for  Che  murder  of  his  brother,  the  sur- 
geon was  about  to  give  his  evidence  respecting 
the  woolid  of  which  the  deceased  had  died, 
from  notes  made  some  time  after  the  event, 
when  he  was  stL>^)ped  by  the  judge,  who  ex- 
plained to  him  the  law  on  the  subject.  The 
reason  why  the  law  so  rigproushr  excludes  the 
admissbn  of  memoranda  in  evidence,  made  at 
a  distance  of  time,  appears  to  be  this :  it  pre- 
Tents  the  possibility  ot  all  fraud  or  collusion  on 
the  part  of  tiie  witnesses,  either  to  fovonr  or  to 
injure  the  prisoner;  for  a  connected  story 
might,  it  is  presumed,  by  such  means  be  so 
miSe  up  at  a  distance  of  time,  as  to  defy  the 
ingenuiw  of  counsel  on  either  side  to  make  out 
the  decat. 

'*  The  notes  used  by  a  witness,  should  be 
ori^nal,  and  not  a  copy  of  notes  made  by 
another.  A  copy  of  notes,  except  under  very 
peodiar  eircamstances,  is  not  admissible  as 


"  There  is  another  rule  of  kw  with  respect 
to  the  use  of  notes  or  memoranda  in  evidence, 
which  is  not  perhaps  so  ^nerally  known  to 
medical  practitioners ;  but  it  is  essential  that  it 
•hould  be  observed.  Hie  notes  may  have  been 
iuxtf  made  on  the  spot  in  the  manner  required 
by  law ;  but  when  a  witness  is  about  to  refer 
to  them,  he  will  probably  be  asked  whether  he 
is  using  them  for  the  puipose  of  refreshing  his 
memory,  or  whether  he  is  about  to  speak  only 
from  what  is  written  on  the  paper,  without 
having  any  precise  recoUectbn  on  the  subject. 
If  hs  is  raening  to  them  for  some  fru;t  which 
lie  has  slU^ether  forgotten,  then  the  notes  are 
pro  taalo  inmdniissible  as  evidence;  for  it  has 
Deen  hd4  by  our  judges,  that  notes  can  only 
be  used  in  evidence  for  the  purpose  of  refresh- 
ing the  memory  on  a  fact  indtstmctly  remem^ 
.bered .-  they  are  not  permitted  to  be  used  for 


the  purpose  of  reviving  impressions  entirely 
forffotten.  The  most  eminent  leffsl  writers  lay 
it  down,  that  if  there  be  any  single  point  in  the 
notes,  which  the  witness  does  not  recollect,  ex- 
cept that  he  finds  it  there  written,  such  point 
is  not  evidence.  Notes  are  only  allowed  to 
assist  recollection,  not  to  convey  informa- 
tion. 

"  On  a  late  trial  for  poisoning,  the  medical 
witness,  after  having  detailed  the  action  of 
some  tests,  which  he  nad  employed  in  the  de- 
tection of  the  poison,  referrea  to  his  notes  be- 
fore giving  the  results  of  other  experiments. 
Upon  being  asked  when  the  notes  were  made, 
he  answered  satisfactorily  by  stating,  that  they 
were  taken  at  the  time  of  the  observations. 
The  counsel  then  asked  the  witness,  whether 
he  used  the  notes  to  refresh  his  memorv,  or 
whether  he  had  forgotten  the  subject,  ana  was 
about  to  speak  only  from  what  was  written  on 
the  paper.  The  witness  said,  that  his  memory 
was  Dad ;  that  some  time  had  elapsed,  and  he 
had  entirely  forgotten  the  results  of  these  ex- 
periments. It  was  then  objected  that  the  re- 
sults could  not  be  given  in  evidence,  since  the 
witness  coTild  onlv  speak  to  the  facts  from  the 
memorandum  which  ne  held  in  his  hand.  The 
objection  was  admitted  bj  the  judge,  and  the 
evidence  from  the  analysis  was  rejected,*' 

Whilst  bringing  forward  every  mediral 
point  which  would  seem  toestablishacrime, 
Mr.  Taylor  has  not  concealed  the  very  nu- 
merous objections  to  which  all  medical  evi- 
dence is  exposed.  A  man  may  be  wrongly 
or  rightly  accused ;  it  is  for  a  jurjr  tB  decide 
the  point,  and  that  medical  jurist  appears 
to  lose  sight  of  the  true  object  of  the 
science  who  devotes  the  energies  of  his 
mind,  in  a  case  otherwise  doubtful,  to  only 
one  side  of  die  question.  We  ought  not 
to  hear  of  a  medical  prosecution  and  a 
medical  defence.  The  evidence  should 
always  be  given  with  a  view, — not  to  the 
acquittal  or  conviction  of  a  particular  indi- 
vidual, but  to  the  vindication  of  justice  and 
the  due  protection  of  society. 

On  the  subject  of  the  dying  deetaroHom 
of  persons  murdered  or  supposed  to  be 
murdered,  ve  extract  the  following  i — 

'*  The  wound  may  be  of  such  a  natnre  as  to 
cause  death  speedily,  so  that  a  practitioner  may 
arrive  only  in  time  to  see  the  wounded  party 
die.  In  this  case,  the  dying  person  ma^  make 
a  statement  or  declaration,  as  to  Ae  drcum- 
stances  under  which  the  wound  was  inflicted ; 
he  may  also  mention  the  names  of  the  parties 
by  whom  he  was  assaulted.  This  dying  decla- 
ration or  statement,  according  to  tne  circum- 
stances under  which  it  is  maide,  may  become 
of  material  importance  in  the  prosecutbn  of  a 
party  chsurged  with  homicide.  It  is  therefore 
proper,  that  the  practitioner  should  notice  the 
exact  condition  ot  the  dying  person,  whether 
at  the  time  he  makes  the  statement,  he  still  re- 
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tains  any  hope  of  recovery,  either  expressed  '  tried  upon  her  declaration,  respecting  his  iden- 
in  language,  or  implied  by  his  conduct.  It  tity, — found  guilty,  and  executed ;  out  a  year 
is  not  necessary  that  a  man  should  declare  after  the  execution,  his  innocence  was  satisfac- 
that  he  believes  himself  to  be  dying,  in  order '  torily  established  by  the  discovery  of  the  real 
to  render  his  statement  admissible ;  this  may  ,  murderers." 
be  judged  of  by  his  actual  bodily  condition — 


by  the  symptoms  under  which  he  is  labouring, 
and  by  th^  characters  of  the  wound,  when  it  is 
gradually  but  surely  leading  to  a  fatar  result. 
No  one  is  better  qualified  to  form  a  judgment 
on  these  points  than  a  medical  practitioner. 
When  it  is  made  clear  to  the  court  that  all  hope 
of  life  was  lost,  the  statement  will  be  received 
as  evidence  against  an  accused  person ;  for  the 
law  supposes,  that  in  the  act  of  djing  all  in- 
terest in  this  world  is  taken  away ;  and  that 
the  near  contemplation  of  death  has  the  same 
powerful  effect  upon  the  mind  as  the  solemn 
obligation  of  an  oath.  It  is  presutncd  that 
there  can  be  no  disposition  on  the  part  of  a 
dying  person,  to  wilfully  misrepresent  facts,  or 
to  state  what  is  false.  Much,  therefore,  often 
depends  on  the  conduct  of  a  medical  prac- 
titioner under  such  circumstances;  for  the 
usual  method  of  testing  the  truth  of  a  state 


CHANNEL  ISLANDS.  —  HABEAS 
CORPUS  ACTS. 

Much  attention  has  lately  been  directed 
to  the  small  islands  lying  near  the  coast  ot* 
France,  commonly  designated  the  Channel 
Isles.  Jersey  is  much  the  largest  of  these, 
and  the  most  populous,  containing  nearly 
60,000  inhabitants,  and  being  a  place  of 
much  commerce.  The  harbour  of  Si. 
Heliers  ranks  seventh  in  point  of  shipping 
among  the  ports  of  the  United  Kingdom. 
Guernsey  is  the  next  in  point  of  size  and 
importance.     The  lesser  islands  are  Al- 

_    ^^  ^^ demey,    Sark,   Herm,  Jethon,  and    some 

ment  by  cross-examination  is,  of  courserout'of  ®'*^*  smaller.     These  isles  were  part  of  the 
the  question :  it  must,  if  admitted  at  all,  be  re-  '  Duchy   of   Normandy,   and   belonged    to 


ceived  as  it  was  made. 

"  No  statement  would  be  admissible  when 
taken  from  a  person,  who  had  still  some  hope 
of  recovery;  yet  a  case  may  arise  in  which  a 
practitioner  might  he  in  doubt  upon  this  point. 
His  dutjr  then  consists  in  taking  the  statement, 
aud  leaving  the  court  to  decide  upon  its  admis- 
sibility from  the  facts  observed  and  stated  by 
him.  A  medical  man  should  not  render  him- 
self officious,  in  extracting  information  from  a 


William  the  Conqueror :  from  his  time 
down  to  the  present  they  have  formed  part 
of  the  British  dominions* 

The  law  of  these  islands  is  the  Ancienne 
Coutume  dc  Normandie,  the  text  of  which 
is  not  to  be  found  in  any  separate  printed 
book,  but  is  contained  in  tiie  Comroeiua- 
ries  of  Rouille,  Tenien,  &c. 

From   the   earliest  times   the  law  has 


dying  person  under  these  circamstances.  He  j  been  administered  in'these  Islands  by  their 
shouldreceive  what  IS  voluntarily  uttered:  and  I  rt-v«  ««..«♦-  t»u«  u-  r  »«"»"/ "icw 
writethestotementdown,  in  the  tcL/.ca/ words,  I  ^mI^  ?  /k  ^  f 'ef  magis  rate,  or  pre- 
carefully  avoidmg  his  own  interpretation  of  SI"?"'  2-  •  ^^^^'  **  *^""^^  *^®  ^'"•'^>'- 
them,  either  unmediatcly  or  on  the  earliest  pos-!  *'"*  office,  in  Jersey,  had  for  centuries 
sible  opportunity.  On  no  account  should  |  ^een  hereditary  in  the  family  of  De  Car- 
leadmg  questions  be  put;— and  any  question !  teret,  and  the  duties  performed  by  deputy  • 
should  be  simply  confined  to  the  purpose  of  j  but  in  1826  an  end  was  put  to  the  ^uc- 
^^?r."J/*?  "^^V  "^l"  ?PP^   ambiguous  or  cession  of  this  noble  family,  and  Sir  Tht>. 


eclaration. 

"  It  is  well  known  that  when  death  takes  place 
from  violence,  especially  when  this  proceedsfrom 
haemorrhage  or  a  wound  of  the  head,  delirium 
is  apt  to  supervene,  or  the  intellect  of  the 
dying  person  becomes  confused.  Under  these 
circumstances,  great  caution  should  be  used  in 
receiving  a  declaration,  since  it  may  lead  to  the 
implication  of  innocent  parties.  It  is  sdso 
proper  to  remark,  that  the  identity  of  prsons 
IS  at  this  time  apt  to  be  mistaken ;  ana  that  it 
is  in  general  a  most  injudicious  proceeding  to 
take  a  suspected  party  before  one  who  is  dying. 


mas  le  Breton  was  appointed  to  this  post, 
and  performed  tJie  duties  in  person.  There 
are,  besides  the  bailly,  twelve  jurats,  the 
majority  of  whom  decide  both  the  law  and 
fact  in  civil  cases.  The  jurats  are  elected 
for  life. 

The  law  of  real  property  is  founded  on 
the  feudal  system,  which  has  not  been  so 
much  relaxed  as  with  us.  Land  still  re- 
mains undevisable. 

An  appeal  lies  from  the  decisions  of  th<^ 


in  order  that  he  may  be  identified.    A  fatal  i  insular  courts,  in  civil   cases,  where  the 

matter  in  litigation  is  of  a  certain  value,  to 
her  Majesty  in  council,  who  is  supreme  in 
these  islands.  No  appeal  lies  in  criminal 
cases,  but  of  course  her  Majesty  has  the 
power  of  pardoning  prisoners,  or  com- 
muting their  punishment. 

The  islands  also  possess  legislative  bo- 


mistake  of  this  kind'  was  made  some  years 
since  in  London.^  A  woman  was  maltreated  by 
some  men  on  Kennioffton  Common : — she  was 
taken  to  St.  lliomas's  Hospital;  and  while  dying 
from  the  efifects  of  the  violence,  a  suspected 
party  was  brought  before  her,  as  one  of  the  sup- 
posed assailants.  :She  deposed  that  he  was  one 
of  those  who  had  assaulted  her.    Hie  man  was 
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dies.  Each  island  has  its  states,  coraposed 
of  the  bailly,  the  jurats,  the  constables, 
and  the  rectors  of  the  parishes  of  each 
island.  Thej  enact  laws,  which,  if  in- 
tended to  continue  in  force  beyond  three 
years,  must  receive  the  royal  sanction. 

It  has  always  been  held  that  the  Queen's 
writ «'  runneth  not  into  these  isles,"  nor  do 
acts  of  parliament  bind  them,  unless  they 
are  specially  named  therein.  It  has  been 
the  custom  for  acU  in  which  the  islands 
are  named  to  be  registered  there,  by  virtue 
of  orders  in  council,  whereby  they  are 
niade  public  and  of  force  in  those  parts. 

These  islands  are  named  in  the  Habeas 
Corpus  Acts,  Mr.  Cams  Wilson,  formerly ; 
a  solicitor  in  London,  published  in  one  of 
tlie  island  newspapers,  a  letter  attacking 
one  of  the  advocates  of  the  court.  The 
latter  gentleman  brought  an  action  for 
damages  against  Mr.  Wilson.  In  the 
course  of  the  hearing  of  the  cause,  that 
gentleman  committed  what  the  court  con- 
sidered a  contempt.  He  was  therefore 
sentenced  to  pay  a  fine  of  10/,  and  to 
make  an  apology.  Having  declined  to 
comply  with  this  order,  he  was  committed 
to  prison. 

Mr.  Peacock,  in  last  term,  moved  in  the 
Bail  Court  for,  and  obtained,  a  Habeas  Cor- 
)>us,  directed  to  the  keeper  of  the  prison  in 
Jersey.  Upon  this  the  Solicitor-general 
was  instructetl  by  the  authorities  in  Jersey 
to  move  the  Court  of  Queen  s  Bench  for  a 
rule  to  show  cause  why  the  Habeas  Cor- 
pus should  not  be  quashed,  quia  improvide 
emanavU.  A  rule  nisi  was  granted,  and 
the  matter  will  be  fully  argued  next  term. 
In  former  times,  and  particularly  during 
the  reign  of  Charles  I.,  prisoners  were 
&ent  into  the  custody  of  the  military  go- 
vernors there.  Overtcm  was  so  illegally 
sent  over  and  detained,  and  he  obtained 
his  release  by  Habeas  Corpus^  as  appears 
in  Sider fin's  Report. 

Charles  11.  was  long  a  resident  in  Jersey, 
in  Mont  Orgueil  Castle,  where  the  cele- 
brated Pi^nne  was  a  prisoner.  While 
there  connned,  be  composed  the  following 
quaint  lines,— poetry  they  can  hardly  be 
oalled: — 

**  Mont  Orgueil  castle  is  a  lofty  pile, 
WiUiin  the  eastern  parts  of  Jersey  isle. 
Seated  upon  a  rocke,  full  large  and  high, 
Close  by  the  sea-shore  next  to  Normandie, 
Neare  to  a  sandy  bay,  where  boats  doe  ride 
Within  a  peere,  iTafe  both  from  wind  and  tide ; 
Three  parts  ther^the  flowing  seas  surround. 
The  fonrth  (north-westwards)  is  firme  rockie 

ground ; 
A  proud  Idgh  mount  it  hath,  a  rampier  long. 


Foure    gates,   foure  postcrnes,   buhvarkee. 

sconces  strong :  ...    ... 

AH  built  with  stone,  on  which  there  mounted 

lie 
Fifteen  cast  pieces  of  artillery. 
With  sundry  murdering  chambers,  planted 

so 
As  best  may  fence  itself  and  hurt  a  foe.'* 
&c.    &c. 

It  may  be  useful  to  our  readers  to  kno.v 
that  persons  residing  there,  maybe  sued  in 
the  courts  of  the  Channel  Islands  for  any 
debts  incurred  in  this  country.  The  pro- 
cess there  is  summary,  and  the  expense  of 
suing  very  moderate. 


BARRISTERS  CALLED. 

Michaebnas  Term,  1844. 

Lincoln's  Inn. 
19th  November. 

John  Sayers,  Eso. 

Edward  Stirling  Dickson,  Esq. 

Hugh  Ross,  Em|. 

WiUiam  Benson,  Esq. 

George  Charles  Uimleby,  Esq. 

Nicholas  Darnell,  Esq. 

Samu?!  Edward  Maberly,  Esq. 

22nd  November, 
Thomas  Henry  Farrer,  Esq. 
Richard  Blanshard,  Esq. 
John  James  Conway,  Eisq. 
Unwin  Heathcote,  Esq. 
Francis  Barrow,  Esa. 
MaUhew  Baillie  Begbie,  Esq. 
John  Frederick  Stanford,  Esq. 

25M  November. 
Thomas  Henry  Roper,  Esq. 

Inner  Templb. 
22iid  November, 
Henry  Kinff,  Es<^ 
Alexander  Bain,  Esq. 
William  Holt,  Esq. 
Charles  Lempriere,  Esq. 
William  Hamilton  Yatman,  Esq. 
James  Newton  Goren,  Esq. 
Richard  WiUiam  Fitzpatrick,  Esq. 
Oliver  William  Farrer,  Esq. 

MiDOLB  Tbmplb. 
8M  November, 
Thomas  Edward  Uoyd,  Esq. 
William  Eldridge,  Esq. 
Richard  Meade,  Esq. 
Charles  MoUoy  Cami>bell,  Esq. 
George  Thomas  Jenkins,  Esq. 
Richard  Levtnge  Smft,  Esq. 
Sidney  Billing,  Esq. 
Frederick  Last,  Esq. 

.  22iM^  November, 
Algernon  Sidney  Asplandj  Esq. 
WiUiam  Saunders,  Esq. 
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Comeliiu  William  MollalW  Bsq.,  M.A. 
Henry  Wilfred  Ellis,  Esq. 
William  I>ieiiey  Oliver,  Esq.,  MJL 
James  Brooksbank,  Esiq. 
Edward  Watkins  Edwards,  Esq. 
Henry  Dalton,  Esq. 
Alfred  James  Horwood,  Esq. 
Frederick  Woodthorpe,  Esq. 
Edward  Wise,  Eao. 
William  Morgan,  Esq. 
William  Richard  North,  Bso. 
Matthew  Inglett  Brickdale,  iBsq.  B.A. 

Charks  Richard  Weld,  E»q.,  B.A. 

Henry  Riddell,  Esq. 

Heniy  Dawson,  Esq. 

Edward  Factor  Matson,  Esq. 

George  Harding,  Esq. 

Philip  Morris,  Esq. 

John  WooUett,  Esq. 

Qray's  Inn. 

20th  Novemher. 
John  Fitzpatrick  Villiers,  Esq. 
Charles  Skinner  Troughton,  Esq. 


RECENT   DECISIONS   IN  THE    SUPE- 
RIOR COURTS. 


SEi  ORTED  BY  BARBISTBRB  OP  THB  SEVERAL 

COURTS,  Via. : — 
In  the  Courts  of  Bqmty,  by 
Wm.  Finnelly,  Esq.,  of  the  Bdiddle  Temple, 
Samuel  Miller,  Esq.,  of  Gray's  Inn, 
E.  VAN8iTTARTNEALB,Esq„  of  Lincoln's  Inn, 
J.  H.  CooKB,  Esq.  of  Gray's  Inn. 

In  the  Courts  of  Law,  by 
John  Hammbrton,  Esq.,  of  Gray's  Inn, 
E.  H.  Woolrych,  Esq.,  of  the  Middle  Temple, 
A.  P.  HuRL8TONB,Esq.,of  the  Inner  Temple. 

EsrH  Clanctllor, 

LT  EN. — INJ  UNCTION. 

Debtors  abroad  direeted  their  agmUs  in 
London  to  hold  a  turn  of  numeif  at  the  dis- 
posal of  their  creditor,  as  soon  as  the  agents 
should  be  in  possession  of  Jmds,  and  at 
the  sams  time  unformed  the  eredUor  efsueh 
cUrectionsj  and  the  agents  also  unarmed 
him  that  tieg  reeeioed  such  directions.  The 
debtors  afterwards  consigned  a  ship  for 
sale  to  another  aaent  in  London,  and  di- 
rected him  to  apply  the  proceeds  to  the  pay- 
ment  of  the  debt:  and  they  also  injbrmed 
the  creditor  that  the  ship  and  her  freight 
would  be  available  for  payment  of  their 
debts  in  London,  and  his  among  the  rest : 
but  this  agent  recekfed,  by  the  same  pachet, 
a  countermand  of  the  direction  to  pay  the 
proceeds  to  the  creditor — 

Held,  that  the  creditor  had  not,  by  the  cor- 
respondence,  acquired  a  Hen  on  the  freight 
and  proceeds  i^the  sale  of  the  ship, 


The  ohject  of  this  suit,  hy  original  and  sup< 
plemenUl  bills,  was  to  establish  a  lieniniiRvour|  fetch  lO.OOOt,  and  desired 


of  the  idaintiff,  Geotge  Maleolai,  or  the  hmAk 
and  proceeds  of  the  sale  of  the  ahm  ''  Poiw- 
shire,"  in  satisfaction  of  a  debt  due  to  him 
from  the  owners,  Adam,  Scott,  &  Co.,  of  Cal- 
cutta, and  admitted  to  exceed  10,6002.,  but  not 
finally  ascertained.  The  lien  was  founded  on 
an  alleged  contract  which  the  plaintiff  nought 
to  miSe  out  of  a  correspondence  that  had 
passed  between  himself  and  the  said  firm, 
and  their  London  agents,  Scott,  Bell,  &  Go.» 
and  Mr.  William  Adam,  to  whom  the  ship  and 
cargo  had  been  consigned.  These  agents  were 
ddSndants  to  the  supplemental  bill,  which 
alleged  that  Adam,  Scott,  &  Co.  agreed  witb 
the  plaintiff  that  the  freight  and  proceeds  of 
the  sale  of  the  ship  had  been  apphed  towards 
payment  to  him  of  the  sum  of  10,6S6(.,  and 
that  they  gave  him  a  lien  thereon  for  seciinD|ir 
the  same,  and  that  Scott,  Bell,  &  Co.  acknow- 
ledged that  lien,  but  that  they  and  the  other 
u^nt,  Adam,  confederating  with  the  firm  in 
^cutta,  were  attempting  to  withdraw  the 
freight  and  proceeds  from  the  operation  of  the 
plaintLBTs  lien.  . 

The  correspondence  on  which  the  plamtiff 
chiefly  relied  was  contained  in  certain  Isttera,  one 
dated  l6th  Jan.,  1841,  written  by  Adam,  Scott, 
&  Co.,  from  Calcutta,  to  their  agents,  Scott, 
Bell,  &  Co.  of  London,  saying  they  were  desi- 
rous of  remitting  a  sum  of  rupees,  equivalent 
to  10,625^,  to  pTaintaff,  as  if  by  draft  of  that 
date  at  ten  months,  to  be  due  m  London  the 
19th  of  November  following,  and  raouestingr 
them,  if  they  should  be  in  possession  of  funds, 
to  hold  the  said  sum  at  the  plaintiff's  disposal; 
another  letter  of  the  same  date,  written  by  one 
of  the  firm  at  Calcutta  to  the  plainUff,  apprising 
him  that  their  agents,  Scott,  Bell,  &  Co.,  were 
instructed  to  hold  the  said  sum  at  his  disposal, 
as  soon  as  they  should  be  in  possession  of 
funds ;  a  letter  dated  12th  March,  1041,  from 
Scott,  Bell,  &  Co.  to  plaintiff,  advising  him 
that  they  had  just  received  instructiwis  from 
the  firm  in  Calcutta  to  hold  the  said  sumal  his 
disposal,  if  convenient  to  them,  and  provided 
they  should  be  in  funds  from  consi^ments, 
&c.,  adding,  that  they  were  then  considerably 
in  advance  with  the  said  firm.  There  were 
other  letters  from  Adam,  Scott,  &  Co.,  of  Cal- 
cutta, to  W.  Adam  of  London :  in  ooa  dated 
12th  September,  1841,  they  wrote  thai  the 
"  Forfarshire  "  was  loaded  with  tea  for  London, 
at  8/.  lOs.  per  ton,  and  as  she  was  to  be  sold, 
the  proceeds  of  the  freight  and  block  could  not 
be  snort  of  14,000^.  or  15,0002.,  and  a  power 
for  Mb  purpose  would  be  sent  to  Adam,  as  it 
was  more  in  his  line  than  Seott,  Bdl,  is  Co.'s. 
Another  letter  from  the  same  to  the  same,  on 
the  20th  November,  informing  Adam  that  the 
bill  of  sale  of  the  "  Forfarshire"  to  him  would 
be  sent  by  the  then  next  mail,  added^— *' You 
must  use  your  best  endeavours  to  dispQae  of 
her,  and  let  Malcolm  have  a  portion  of  his 
capital."  Another  letter,  of  the  11th  of  De- 
cember, 1841,  from  the  same  to  the  waste,  «n« 
closed  the  necessary  bills  and  power  be  sale  of 
the  ship,  and  expressed  a  hope  that  she  would 
*., .    -_j  j-_i_-j  "theprocseda  to 
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JewmhWc  to  Mr.  G.Malcolm-  In  another 
J^w  we  18th  of  the  same  month,  Adam, 
Bwtt  &  Co.  sent  W.  Adam  poficiea  of  inau- 
xmce  on  the  ship,  which,  in  the  event  of  her 
l068>he  was  to  recover,  and  "make  the  pro« 
c«da  available  to  Mr.  G.  Malcohn."  Another 
fetter,  from  the  same  to  the  same,  the  22nd  of 
me  same  month,  after  referring  to  the  former 
letters,  added,  *'  When  tellinjf  you  to  make  the 
proceeda  of  the  vessel,  when  sold,  available  to 
pay  Malcolm,  you  will  understand  that  the 
matter  will  be  conditional,  and  dependant  on 
ad^c^  from  us  by  neztnacket.  We  have  no  fear 
offends  coming  from  China,  but  until  we  get 
tbem.  It  would  not  be  just  to  pay  Malcolm  in 
preference.**    And  in  a  letter  of  the  2l8t  of 

V*^*  *®^^  ^^  ®^®"  *^^^  '^*«  same  time, 
the  Crfcntta  firm  revoked  the  authority  they 
had  bef«  given  to  their  agent  to  pay  Malcohn, 
*™*»««d  the  proceeds  of  the  ship  to  be  re- 
mitted to  themselves.  The  letters  of  December 
1841,  md  of  January  1842,  came  to  the  agent 
m  London  by  the  same  packet. 

Most  of  the  letters  are  set  forth  more  fuUy 
S,  I  ^^^  ^^  *  motion  made  before  V.  C. 
w  J.  Wigram,  for  an  injunction  to  restrain 
the  Uuidon  agents  from  remitting  to  Calcutta 
the  proceeds  of  the  sale  of  the  ship,  which  was 
refined :  3  Hare,  39. 

The  motion  was  renewed  before  the  Lord 
Ciwwell^.  The  SoUcitw^General  (Sir  W. 
FoUett),  Mr.  Boupetl,  and  Mr.  IMt  were  heard 
m  aiqypoit  of  the  motion,  in  the  early  part  of 
the  year.  The  argumento  did  not  differ  roa- 
tenaUy  from  those  which  were  uiged  in  the 
eoort  below,  and  no  new  cases  were  cited 
Mr.  £iNr  a»d  Mr.  UuU  were  heard  for  the  de 
■mwHi^  and  they  submitted  that  if  any  part 
« the  carreepondence  coold  be  held  to  give  the 
IMMtiff  a  charge  on  the  proceeds  of  the  ship, 
itwBB  revoked  by  other  parts  of  the  correspon- 

The  Iiard  CktmeOlor  took  time  to  read  the 
com^MHideiice  and  consider  its  effect 

Bim  Lardtkqt,  now  giving  hia  judgment, 
stated  the  material  facts  of  the  case,  and  after 
cderring  to  the  correspondence,  proceeded  to 
wwie,  that  three  letters  were  wntten,  two  in 
^eceaaber  1«41,  and  one  m  January  1842,  by 
the  defendants  the  firm  in  Calcutta,  to  Mr. 
Adam.  In  the  letters  of  December,  the  de- 
miants  had  directed  Adam  to  seU  the  vessel 
^a  pay  lOJMXa.  to  the  plaiatkOT;  but  in  the 
letter  of  January  there  occurred  this  passage  : 
"  Yoa  tfe  to  understand  that  the  direction  to 
payMakohathe  10,000/.  is  only  ccmditiomd, 
and  depends  on  the  advices  you  may  receive  by 
die  not  padtet."  These  three  letters  arrived 
by  the  same  mail,  and  although  written  at 
diffmnt  periods,  must  be  looked  at  and  treated 
9M  one  set  of  instmctiona.  It  was  quite  clear, 
therefore,  thaft-thev  gave  the  pbintiff  no  lien, 
fcr  tkey  left  lum  dependent  on  a  future  order 
to  be  sent  by  the  defendants  to  their  agenL 
On  Hh  2l8t  of  January,  the  defendanto  wrote 
aaatiier  letter  to  Adam,  which  was  received  in 
March.  In  that  letter  they  complain  that  the 
plaintiff  had  seat  an  afent  to  CalcutU  in  order 
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to  harass  them  by  disputing  their  aeoMmtsj 
and  they  then  used  this  laaguage :  *'  It  was  our 
earnest  desire  to  ^ive  Mr.  Malcolm  a  portion 
of  his  demand  agamst  us,  but  since  he  seems 
determined  to  dispute  the  accuracy  of  our  ac- 
counts, we  shall  not  pay  him  anything.    We 
desired  you  to  make  this  payment  with  all 
needful  dispatch,  but  if  he  intends  to  give  us 
trouble,  we  must  combat  him  with  lus  own 
weapons."    The  letter  concluded  by  directing 
the  sum  of  10,000/.  to  be  raised  on  the  block 
of  the  "Forfarshire,"  and  sent  out  to  Calcutta 
with   all  reasonable  dispatch.    This,  beyond 
doubt,  put  an  end  to  all  claim  of  lien  under  the 
instructions  given  to  the  agent  of  the  defen- 
dants.    But  then  the  principal  reliance  of  the 
plaintiff's  counsel,  in  the  course  of  the  argu- 
ment, was  placed  on  the  correspondence  be- 
tween  Malcolm    and  the  house  in  Calcutta. 
His  lordship  had  read  that   correspondence 
mth  attention,  and  he  found  it  amounted  to 
nothing  more  than  a  statement  of  the  circum- 
stances under  which  the  defendants,  as  debtors, 
proposed  and  hoped  to  relieve  themselves  from 
the  claims  of  tneir  creditor.    Their  obvious 
meaning  was,  that  payment  should  be  made 
when  the  "  Forfarshire"  was  sold.     They  car- 
ried L::e  matter  no  farther,  and  created  no  lien 
in  favour  of  the  plaintiff.    This  was  the  mean- 
ing of  those  letters,  if  read  in  connexion  wiUi 
the  correspondence  between  the  defendants  and 
Adam,  wno  was  especially  directed  to  make 
the  payments  depend  on  instructions  from  Cal- 
cutta.   As  the  case,  therefore,  stood  at  present, 
the  claim  of  lien  resting  solely  on  the  corres. 
pondence  between  the  parties,  his  lordship  was 
of  opinion  that  it  did  not  establish  such  a 
claim,  and  he  agreed  with  the  Vice-Chancellor 
that  the  application  for  the  injunction  must  be 
refused,  with  costs. 

MaUolm  v.  Scott  and  others,  4th  November 
1844. 


Vitt^isMttllox  of  Snglaa^. 

PRAGTICK. — INJUNCTION. 

Where  a  bill  is  JUed  for  an  injunction  to 
reetrain  a  lesnr  from  proceeding  in  an 
action  to  recover  rent  of  the  premiees  de- 
mised,  upon  the  ground  of  dtfect  of  title,  it 
is  mot  a  suficient  equitg  confessed  to  justify 
the  court  to  interfere  on  motion,  because  the 
lessor  mag,  in  another  suit,  have  admitted 
his  want  of  title,  and  such  admission  mag 
have  been  introduced  bg  amendment  in  the 
bill  for  the  injunction. 

This  was  a  motion  on  tiie  part  of  the  East 
India  Company  to  restrain  the  Coopers'  Com- 
pany from  proceeding  in  an  action  commenced 
by  Uiem  for  the  recovery  of  rent  alleged  to  be 
due  from  the  East  India  Company,  in  respect 
of  certain  premises  at  Ratcliff,  which  had  been 
demised  to  them  b^  the  Coopers'  Company^ 
and  from  commencmg  any  further  action  on 
account  of  such  rent.  The  Coopers'  Company 
were  trustees   of  the   property  in  question. 
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under  the  will  of  a  person  named  Gybson,  and 


in  1770  granted  a  lease  of  it  to  the  East  India 
Company,  who  had  expended  large  sums  of 
money  in  erecting  warehouses  upon  certain 
portions  of  it,  and  in  redeeming  the  land  tax ; 
but  having  subsequently  incurred  a  forfeiture 
by  snblettmg,  actions  of  covenant  were  brought 
against  them  by  the  Coopers'  Company,  where- 
upon they  filed  a  bill  in  this  court,  prayinj^  to 
have  an  occupation-rent  put  upon  the  premises,  _     . 

and  to  be  permitted  to  set  off  the  amount  of  November  14th,  1844. 
the  improvements  and  the  sum  they  had  paid  j  .^ 

in  the  redemption  of  the  land  tax.    They  also 
prayed  that  they  might  be  at  liberty  to  pay  into 
court  the  arrears  of  rent,  to  abiue  the  event 
of  an  information  that  had  been  filed  by  the 
Attorney-general  against  the  Coopers*  Com- 
pany, for  the  regulation  of  the  charity  to  which 
the  property  belonged.    To  this  information ! 
the  Coopers  Company  had  put  in  an  answer, 
by  which  they  admitted  that  they  were  merely  ; 
trustees  of  the  properly  for  the  benefit  of  Gyb-  ; 
son's    charity,  and  tnat  the  lease  they  had 
granted  to  the  East  India  Company  was  pre- 
judicial to  the  chanty.,  and  was  gr<inted  for  an  j 
inadequate  consideration.    The  admissions  in; 
this  answer  had  been  introduced  by  the  East 
India  Company  by  amendment  into  their  biU,  i 
and  in  this  state  of  the  record  the  present 
motion  was  made,  by  which  it  was  also  asked  | 
that  the  arrears  of  rent  might  be  placed  in ; 
medio  until  the  questions  between  the  parties  | 
should  be  determined. 


swer  as  had  been  represented  in  the  amend- 


ments to  the  bill  in  this  suit,  yet  they  now 
denied  that  they  were  trustees,  and  he  had  no 
admission  before  him  that  they  were  trustees  m 
the  sense  contended  for  by  the  Attorney-gene- 
ral. There  was,  therefore,  no  equity  confessed, 
and  this  motion  was  a  mere  experiment  without 
any  foundation,  and  must  be  dismissed,  with 
costs.  ^  ,  ^ 

East  India  Company  v.  the  Cooper^  Company. 


^uttrCi  13enr(. 
(Before  the  Four  Judges.) 

PROHIBITION.— ECCLESIASTICAL  COURT. 

A  parish  consisted  of  two  townships  or  ham- 
lets, a  church  rate  was  made  upon  both 
townships,  and  an  inhabitant  of  one  of  them 
refused  payment  qf  the  rate,  on  the  ground 
that  the  hamlet  in  which  he  resided  was  a 
separate  and  distinct  parish,  Forhts  re- 
fusal to  pay  the  rate  he  was  libelled  tn  the 
Ecclesiastical  Court.  On  an  application 
for  a  writ  of  prohibition,  the  court  wcs 
of  opinion  that  the  rule  should  be  made 
absolute  for  the  complainant  to  declare  tn 
prohibiHon,  though  the  nature  of  the  case 
was  not  such  as  to  require  the  rule  for  the 
prohibition  to  be  absolute  at  once» 

The  pariah  of  Long  Bennington  consisted 


sZrr,lv-r™ndI^i«dd.  that  If  the'oft^  townships  or  h««le^.lj«gB««J.gt<m 
Cooper,'  Company  were  flowed  to  continue '  and  Foaton.  hanng  "^V^'^^.V^^^yJt 
their  action,  they  would  not  only  be  pursuing  JO'-t  rate  was  made  on  the  ««Aab.U«te  of  b^h 
the  same  remedy  both  at  law  and  in  equity,  tow»»h'I»fj>'-  t^e  repairs  of  *«  «»»««^- 
but  would  be  pursuing  the  same  remedy  fir  ^ 'JJomas  Dal  y,  the^»»*Pd'«J^ VL^^T!^^ 
inconsistent  rights;  for  in  one  proceeding  they  ■  ship  or  hamlet  of  Pos^n,  refiiaed  wmwit  of 
must  affirm  the  lease  to  be  goid.  and  m  th^ ,  the  church  rate,  on  the  ground  th«t  Norton  was 
other  they  have  declared  it  to  be  bad.  They  not  a  township  or  hamlet  helonguy  *<>  Lw 
cited  CockeriU  v.  CMmeley.  1  Russ.  &  MyLg^J^n.bu^^a  sep^te^di^^. 

and  his  answer  was,  that  Foston  is  a  separate 
and  distinct  parish,  and  therefore  the  inhabit- 
ants cannot  be  called  upon  to  contribute  to- 
wtunds  a  joint  rate  made  upon  the  inhabitants 
of  Long  Beinnngton  and  Foston.  The  ques- 
tion therefore  for  the  decirion  of  the  Ecclesi- 
astical Couit  was,  whether  Foston  was  a  division 
of  Long  Bennington  or  a  separate  and  distinct 
parish.  On  this  state  of  facta  a  rale  nisi  had 
been  obtained  for  a  writ  of  prohibition. 

Mr.  Kelly  showed  cause. 

The  (juestion  whether  Foston  is  an  indep 
ent  parish  or  a  division  of  another  parish,  t» 
now  before  the  Ecclesiastical  Court,  and  that 
is  a  competent  tribunal  to  decide  such  ques- 
tions. 

Lord  Denman,  C.  J.,  said  he  tboagfat  this 
was  a  case  in  which  the  plaintiff  oni^t  to  be 
called  upon  to  declare  in  prohilntion. 

Mr.  Martin  contended,  that  the  rule  for  the 
prohibition  ought  to  be  absoluta  at  once.  The 
circumstances  of  the  case  have  already  been 
before  the  court  in  Reffinay,  Dolby, *^  wKere  the 


418. 

Tmiss  and  B  ray,  for  the  Attorney-general, 
said,  it  was  desirable  that  some  arrangement 
should  be  made  for  securing  the  rent,  and  they 
therefore  felt  bound  to  support  the  motion; 
fbr  if  the  lease  should  be  vacated,  according  to 
the  prayer  of  the  information,  there  woulcT  be 
an  end  of  the  covenanta. 

Bethell,  on  behalf  of  the  Coopers'  Company, 
^vas  not  required  to  address  the  court. 

The  Vice-chancellor  said,  that  great  pains 
appeared  to  have  been  taken  to  confuse  the 
case.  He  was  struck  with  what  Mr.  Stuart 
had  stated  as  to  the  Attorney-general  and  the 
Coopers'  Company  being  the  same  party,  but 
it  now  appeared  that  the  Attorney-general  and 
the  East  India  Company  were  the  same  party. 
His  Honour  said  he  must  decide  this  motion 
according  to  what  appeared  upon  the  proceed- 
ings in  this  cause,  for  it  was  too  much  to  as- 
sume that  the  decree  in  the  information  would 
be  such  as  had  been  suggested,  as  no  one 
could  tell  what  that  decree  would  be,  or  whe- 
ther there  would  be  any.  On  the  present 
pleadings  it  appeared,  that  although  the  Coop- 
ers' Company  might  have  put  in  such  an  an- 
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otIj  question  decided  by  the  court  was  the  in- 
vahdity  of  the  rate.  The  proper  mode  of  pro* 
ceedinii^  would  be  to  have  a  good  and  valid  rate 
made,  and  to  enforce  that  rate  bv  mandamus,  by 
which  means  the  question  now  oefore  the  Eccle- 
siastical Court  can  come  to  be  decided  by  a  com* 
petent  tribunal.  The  question  whether  Foston 
is  a  separate  parish  or  not,  involving  as  it  does  a 
question  of  immemorial  custom,  is  not  one  that 
can  be  decided  by  the  Ecclesiastical  Court,  it  is 
beyond  their  jurisdiction.  When  this  court  sees 
that  an  inferior  tribunal  is  exercising  a  jurisdic- 
tion which  it  does  not  possess,  a  writ  of  prohibi- 
tion ia  issued  at  once,  and  the  parties  are  not  put 
to  the  expense  and  delay  of  declaring  in  prohi- 
bition. It  is  so  laid  down  by  Lord  Mansfield 
in  St.  John's  College  Cambridge  v.  Todingtony 
In  two  very  recent  cases,  (Jn  the  matter  qf  the 
ChametUar  of  the  University  ofOxfordy.  Taylor,'^ 
and  In  the  matter  of  the  Dean  of  York/)  the 
court  directed  the  writ  of  prohibition  to  issue  at 
once,  and  said,  that  entertiuning  no  doubt  on 
the  anbject  it  would  not  put  the  complainant 
to  declare  in  prohibition.  The  ouestion  here 
is  beyond  all  doubt,  that  the  Ecclesiastical 
Court  has  not  jurisdiction  to  entertain  ^is 
question,  and  therefore  the  writ  should  issue  at 
once  witiiout  putting  the  parties  to  the  expense 
of  declaring  in  prohibition. 

Mr.  KelUf  contended  that  the  expense  and 
ilelay  would  be  as  great  if  a  mandamus  was 
granted,  as  if  the  party  was  called  upon  to  de- 
clare in  prohibition.  Bv  adopting  the  latter 
method  of  proceeding  the  question  could  be 
fairly  raised  before  the  court,  and  the  parties 
would  obtain  a  final  decision. 

Lord  Denwum^  C.  J.  After  what  we  have 
seen  of  the  earlier  precedents,  we  think  that 
ve  ought  not  to  prevent  any  party  who  thinks 
he  has  «  right  to  establish  from  trying  it  in  the 
most  solemn  manner.  If  afterwards  he  finds 
reason  to  think  that  he  has  no  such  right,  he 
will  give  up  the  attempt  to  try  it.  And  in  the 
end,  the  costs  will  fall  upon  the  party  who  is 
in  the  wrong. 

Role  absolute  to  declare  in  prohibition. 

Bimington  r.  Daily,  Michaelmas  Term, 
1844. 


Zaun's  Vcnct  Vractirc  Court. 

^BACTICK. — WRIT  OF  SUMMONS. — INDOR8R- 
MENT  OF  DEBT  AND  COSTS. — QUI  TAM 
ACTION. 

The  rnleqfH.  T.  2  W.  4,  pL  2,  requiring  an 
i$uhrsement  of  the  amount  of  debt  and 
casts  upon  proeees  served  for  the  pmpnent 
afsmg  debt,  onig  appUes  to  actions  for  the 
rteossrg  of  a  debt  arising  between  the  par- 
ties  bf  wag  of  contract,  and  does  not  extend 
to  qm  tarn  actions. 
Atkinson  bad  obtained  a  rule  calling  upon 
the  plansliff  to  show  cause  why  the  copy  and 
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service  of  the  writ  of  summons  should  not  be 
set  aside  for  irregularity,  on  the  ground  that 
the  amount  of  the  debt  and  costs  luid  not  been 
indorsed  on  the  writ  pursuant  to  Reg.  Gen. 
H.  T.  2,  W.  4,  pi.  2,  which  requires  that,  upon 
every  bailable  writ  and  warrant,  and  upon  the 
copy  of  any  process  served  for  the  payment  of 
any  debt,  the  amount  of  the  debt  shall  be 
stated,  and  the  amount  of  what  the  plaintiflf's 
attorney  clidms  for  the  costs  of  such  writ,  &c. 

The  action  was  brought  against  the  de- 
fendant as  the  proprietor  and  publisher  of  the 
Sun  newspaper,  for  the  recover)*  of  penalties 
under  the  6  &  7  W.  4,  c.  66,  (an  act  to  pre* 
vent  the  Advertising  of  Foreign  and  other  Lot- 
teries,)  and  in  the  writ  the  plaintiflf  was  de- 
scribed as  suing,  as  well  for  the  Queen  as  for 
himself,  but  there  was  no  indorsement  upon 
it  of  the  amount  for  debt  and  costs. 

Wordsworth  showed  cause.  The  rule  of 
court  in  question  only  applies  where  the  action 
is  brought  for  a  debt  or  sum  certain,  i.e.  where 
a  liouidated  amount  is  sought  to  be  reco- 
verea,  and  not  to  qui  tam  actions,  in  which 
the  amount  of  the  penalty  is  only  ascertained 
by  the  trial.  This  is  like  the  proceeding  under 
the  5  &  6  W.  4,  c.  76,  s.  54,  (Municipal 
Corporation,)  and  in  Davis  v.  Lhgd,^  it  was 
decided  to  be  unnecessary  to  indorse  the 
amount  of  debt  and  costs  on  a  writ  issued  to 
recover  penalties  under  that  act.  Nor  is  the  in- 
dorsement necessary  upon  a  bail-bond,  Smart  v. 
hovick,^  or  on  a  replevin  bond,  Rowland  v. 
DakeyneJ^  llie  principle  of  those  cases  is 
equally  applicable  to  the  present.  But  as- 
suming the  indorseinent  to  be  necessary,  the 
fonn  of  the  rule  is  erroneous.  It  asks  to  set 
aside  the  copy  and  service,  whereas,  in  a  case 
in  which  there  is  a  defect  in  point  of  from 
equally  applying  to  the  writ  and  copy,  the 
motion  should  be  to  set  aside  the  writ  and 
copy ;  as  there  must  be  some  irregularity  in 
the  semce  to  >varrant  such  a  motion  as  this. 
Anon.<* 

Atkinson  in  support  of  the  rule.  —  The 
present  case  is  aistinguishable  from  Datis 
V.  Uogd  and  the  other  cases  cited.  The 
action  in  Davis  v.  Lloyd  resulted  not 
merely  in  a  debt,  but  brought  with  it 
other  consequences,  viz.  disabmi^  to  vote 
and  hold  corporate  offices,  lliis  action  is  for 
the  penalties  alone,  a  fixed  and  ascertained 
sum  of  £50.  ITie  fact  that  the  penalty  goes 
partly  to  the  informer  and  partly  to  the  Queen 
IS  a  reason  why  the  defendant  is  entitled  to 
know  the  amount  claimed.  If  the  amount 
were  indorsed,  the  defendant  might  choose  to 
pay,  and  so  put  a  stop  to  further  proceedings. 
ilie  same  distinction  exists  between  the  pre- 
sent proceeding  and  an  action  on  a  bail-bond 
or  a  replevin-bond,  which  lies  for  a  breach  of 
the  condition  of  the  bond,  in  not  putting  in 
bail,  &c.,  and  sounds  in  damages,  and  is  not 
brought  for  the  recovery  of  a  definite  amount. 
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As  to  Ihe  fonn  of  the  rule,  it  is  correct  in 
9Akmff  to  set  aside  the  oopjr  of  the  writ.  The 
(HiiissiOD  to  comply  with  tlus  mis  of  court  is 
an  irregularity ;  Riley  t,  Boiseomu^ 

Patteson,  J.^1  rudly  think  it  quite  clear 
that  the  role  of  Court  in  question  does  not 
*  '  to  thepresent  case.    Aiid  when  it  speak: 


of  process  served  for  the  purment  of  a  debt^  it 
must  mean  the  payment  or  a  debt  snbsiating 
between  the  plaintiff  and  the  defendant  by 
way  of  contract,  and  not  in  a  qui  tarn  action 
given  for  the  breach  of  the  provisions  of  an 
act  of  Parliament  to  which  penalties  are  at- 
tached. The  case  of  Davis  v.  Lloyd  is  not 
precisely  the  same  as  the  present.  One  of  the 
judges  there  indeed  alluded  to  the  other  con- 
sequences flowing  from  the  proceeding,  but  I 
do  not  consider  that  as  affecting  the  present 
case.  To  decide  that,  it  is  only  requisite  to  look 
to  the  plain  Ian ^ruage  and  object  of  the  rule, 
and  when  that  is  clear,  I  think  tiiere  can  be  no 
doubt  that  it  will  be  found  merely  to  apply 
to  actions  brought  for  the  recovery  of  a  debt 
due  to  the  particular  plaintiff  who  sues,  and 
not  for  a  penalty  which  may  be  recovered  b)r 
any  one  who  may  thii^  proper  to  bring  a  qui 
tarn  action.  It  may  or  may  not  be  that  tne 
defendant  could  be  in  a  better  condition  by 
having  the  amount  indorsed,  but  that  is  no 
ground  for  putting  a  strained  construction 
upon  the  rule,  the  meaning  of  which  is  ob- 
vious, vis.  that  it  relates  to  debts  strictly  so 
called  ezistiDg  between  the  parties. 

Rule  discharged  with  costs. 

Bobbsy,  Yotmy.  Mich.  Term,  Q.  B.  P.  C, 
1844. 

ATTOHNBY. — TAXATION   AFTBR  VERDICT. — 
SPECIAL  C1ROUM8TANCB8. 

nie  37/*  section  of  the  6^7  Vict.  c.  73,  «i- 
Mes  the  court,  under  '*  special  circum- 
stances,'* to  rtfer  an  attomev's  hiU  for 
tarnation  after  verdict.  Held,  that  the 
**  special^  circumstances  **  must  he  some  new 
facts  toHch  have  recently  come  to  the  know- 
ledge (if  the  party,  thertfore  where  a  party 
9ued  for  costs  let  judgment  go  by  default, 
and  twehe  months  after  applied  to  the  court, 
they  refused  to  interfere,  though  it  appeared 
that  he  had  a  good  defence  to  the  action. 

A  RULE  had  been  obtained  calling  on  an 
attorney  of  the  name  of  VVhicher,  to  show  cause 
why  his  bill  of  costs  should  not  be  referred  for 
taxation,  under  the  6  &  7  Vict.  c.  73,  s.  37. 
It  ^peared  from  the  affidavits  that  Whicher 
had  been  applied  to  by  one  Thomas  to  super- 
intend  the  taxation  of  a  bill  of  costs  incurred 
by  Thomas,  in  preferring  certain  indictments 
against  a  person  of  the  name  of  Sherwood. 
Whicher  agreed  to  make  no  chaige  beyond  the 
amount  taken  off  the  bill  on  taxalioii»  but  he 
objected  to  attend  the  taxation  himself,  as  he 
had  been  the  attorney  of  Sherwood,  and  he  re- 
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commended  for  the  puroose  another  attorney 
of  die  nameof  Boion.  Thomas  was  afterwards 
obliged  to  pay  to  Boaon  a  sum  of  38f.  for  his 
charges.  Boson  coatmdinff  that  he  acted  on  his 
own  account,  and  not  as  the  agent  of  Whicher. 
Whicher  then  brought  an  action  against 
Thomas  for  his  charges,  amounting  to  31/.  ISs., 
but  which  was  lees  than  the  sum  taken  off  the 
bill  of  costs  on  taxation.  To  this  action  Thomas 
let  judgment  go  by  default,  and  on  the  3rd 
November  1843,  a  fieri  facias  issued,  under 
which,  a  day  or  two  after  the  debt  and  costs 
were  paid.  The  present  rule,  which  soiq^^ht  to 
tax  the  bill  of  costs  for  which  that  action  was 
brought,  was  moved  on  ^e  4th  November 
1844. 

Crowder  showed  cause.    Fbrstytfais  court  has 
no  jurisdiction  in  the  matter.    The  costs  were 
not  incurred  for  business  done  in  court.    Ex- 
parte  King,  3  Nev.  &  Man.  437;  Doe  d.  Pal- 
mer V.  Bee,  4  Dow.  P.  C.  95 ;  and  the  37th 
section  of  the  6  &  7  Vict.  c.  73,  provides,  that 
"  in  case  no  part  of  such  business  shall  have 
been  transacted  in  any  court  of  law  or  equity, 
it  shall  be  lawful  for  the  Lord  Chancellor  or 
Master  of  the  Rolls  to  refer  the  bill  for  taxa- 
tion."r   Secondly,  the  application  is  too  late. 
After  verdict  or  writ  of  inquiry,  executed  in  an 
action  for  the  recovery  of  the  costs,  (which  is 
the  present  case,)  the  court  cannot  refer  the 
biU  for  taxation,  **  except  under  special  drcnm- 
stances  to  be  proved  to  the  satimction  of  the 
court  or  judge  to  whom  the  application  for 
such  reference  shall  be  made."     The  term 
"  special  drcumstances "  means  facts  which 
have  come  to  the  knowledge  of  the  paitv  after 
the  recovery  by  action,  but  in  this  case  there  is 
no  fact  which  was  not  equally  known  to  Thomas 
,  at  the  time  the  action  was  brought. 
!     Jervis,  in  support  of  the  rule.    These  costs 
I  were  incurred  m  the  taxation  of  a  bill  of  costs 
I  for  business  done  in  court,  and  that  is  suffi- 
cient to  give  this  couit  jurisdiction.    The  term 
' "  special  circumstances  "  does  not  mean  cir- 
jcumstances  intervening  after  action.     Under 
the  old  law,  if  a  partjr  paid  a  bill,  to  which  he 
had  a  defence,  he  mignt  afterwards  apply  to 
the  court  for  its  taxation.    ^Parke,  B.  itit  is» 
I  if  he  was  taken  b]^  surpnse,  or  was  grossly 
ignorant,  or  had  misconceived  the  case ;  but 
.  then  he  was  bound  to  come  within  tlife  four 
days  allowed  for  moving,  to  set  aside  a  verdict.] 
In  this  case  Thomas  nas  been  deceived  by 
Whicher,  who  ought  to  have  distinctly  told 
him  that  he  would  have  to  pay  Boson's  charges. 
Besides,  the  affidavits  admit  the  receipt  of  51. 
for  which  credit  has  not  been  given. 

Pollock,  C.  B.  The  rale  oi^t  to  be  dia- 
charged.  It  appears  that  Whicher  was  em- 
))loved  by  Thomas  to  investigate  a  biUof  opsta, 
and  he  agreed  to  waive  aU  charges  evo^  as  to 
the  amount  taken  off  the  btU  of  ooata.  It 
seems  further,  that  Thomas  resorted  to  aaotber 
attorney  of  the  name  of  Boaon,  withofilt  toAia^ 
any  stipulation  with  him  as  to  payment.  FVom 
the  long  period  which  has  elapaed  since  the 
.money  was  levied,  there  is  reason  for  aofp&^n^ 
Uhat  Thomas  for  some  time  thraght  that,  as  he 
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had  employed  Boson  Iw  ought  to  p«^  Boson, 
and  that  as  the  daim  of  WhicheriUl  short  of 
the  amoont  deducted  from  the  Wl  of  costs,  he 
ought  also  to  pay  him ;  and  that  only  in  conse- 
quence of  some  new  light  the  present  applica- 
tMtt  is  made.    Thomas  does  not  sUte  in  his 
affidavit  that  the  effifdojamte  of  JMion  was  a 
twdon  him,  and  it  is  consistent  \nth  the  state 
of  ilKts,  Aat  nomas  may  have  acquiesced 
nader  a  notion  that  all  that  was  done,  was  in 
accordance  with  the  agreement  between  the 
parties,    lliomas  gives  no  explanation  as  to 
how  it  occnmd  that  be  made  no  application  to 
set  aside  tiie  verdict  until  nearly  a  twelvemonth 
after  the  m«My  was  paid.    It  appears  to  me 
that  Che**  special  circnmstances  '^  under  which 
the  OMvt  wai  interfere  after  verdict,  ought  to 
be  of  somsmatasmewly  come  to  the  knowledge ' 
of  tbenofty,  so  as  to  show  that  he  has  used 
due  dingBBee  in  applying  to  the  court.    But 
when  a  party  with  a  fuU  knowledge  of  all  the 
circumstances  acquiesoss  for  the  entire  period 
of  a  year,  and  then  conies  to  the  eooft — ^not 
with  any  complaint  that  he  has  been  improperly 
fined,  but  rdying  on  &cts  of  whieh  le  was 
8lwy90wai%,  Aese  are  not  ''special  circum- 
stances" fOi^er  which  the  court  will  interfere. 
At  this  distance  of  time  the  rule  ought  to  be 
discharged,  but  as  the  aHegations  are  not  de- 
nkd  by  Whicher,  he  is  not  m  a  situation  to  set 
up  his  own  proper  conduct  in  answer,  and  is ' 
therefore  not  entitled  to  costs. 
Parke,  B.  concurred. 

Roffe,  B.  In  Lsv  V.  Wilson,  2  Chit.  rep.  63, 
whicb  was  a  rule  to  tax  an  attorney's  bill  after 
verdict,  it  was  adoutled  on  all  hands  that  the 
q>plication  was  anheard  of  before,  and  the 
eonrf  took  espial  care,  by  imposing  terms, 
to  prevent  its  being  drawn  into  a  precedent. 
Here  we  «re  a^ked  in  eifect  to  set  aside  this 
verdict,  not  on  tbe  ground  of  excess,  but  be- 
cause the  defendant  knew  that  he  had  a  de- ! 
feneeto  thoactios.  I 

Rule  &charged  without  costs. 
£•  re  Whkiur.     Evehsquer,  M.  T^  25th 
Nov.  1S44. 


S.O.G.|Co«brao. 

S.0.6.IHveBport 
S.O.G.  Clifford 
S.O.G.  Forbes 

5  Mas.  of  Hertford 
(Ditto 
Tylee 
Miln 
Sandon 
S.O.   Vandeleur 
Crosley 
Parker 
LMibrooke 
S.O.  Hitch 
Coore 
Drake 
Dalfon 
Baggett 
Payne 
Dobaon 
Moorat 
MiBbaak 
Deeks 
Wilkshire 
Smith 
Archer 
Tuner 


Craifi^  ditto 

Colno  ditto 

Biahop  ditto 

Tnrrell  ^tto 

Peacock  ditto 

Ld.  Lowther  appeal 

Ditto  ditto 

Hinton  ditto 

Walton  ditto 

Rboper  ditto 

Blegrave  ditto 
Derby  Gas  Co.  ditto 


Belt 

Soiith 

Leworthy 

Lowndes 

Drake 

Hayter 

Meuz 

Banner 

Lyall 


ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 


Riobordaoit    ditto 
Collier  dcfor  waat  of  par» 
Stanhope      3  appeal 
Babbitt        M^peal 
£1.  of  Efingham    ditto 
Hudson         ditto 
Newport        ditto 


V<c(-€t«ti(ellor  of  Snglan^. 

PLEAS,    DEUURBSnS,    CAVSES,   AND     FURTHER 
DIRICTIOMS. 

demur. 


Thelloson 
To  fix  C  Richards 
a  day  {Richards 
'  Montague 


?L^^;i  Ditto 


Dec.]3 : 


CHANCERY  CAUSE  LISTS. 

mi^  Clamrdlot. 
MkkOflmaa  SUtmgs,  1844. 

APPEALS. 

g  Q    iC)«»  Hospital    £l.Powis    appeal 
'     '  I  Attorney-Gen.    Ditto  and  peto 


(  Ditto 
Templeman 
S.O.  Freeman 
S.O.  Roberto 
(  Boydell 
•{Ditto 
I  Ditto 
(Wilson 
-{Ditto 
(Ditto 
iBresM 
(Ditto 
DeclSWilKaau 


ScO, 


j     minater 


fflMSiiefteld 
&0.    {    CcmalCom- 

Day  to  (Strickland 
h»     IINmo 
find  iDitto 


Morrison    appeal 
The  SheflSeld  sad  Rother* 

am   Railwagr  Cempanj 

appeal 
fiaiitoy    appeal  pt  hJ. 
Striokland  ) 
Boyaiott    >  Ditto 
StrtoUMd) 
Rodiar  ditto 

Cfa%  ditto 


Dec.  8  Baxter 
Boasman 
Craddock 
Johnson 
Shute 
Rogera 

{Greenwood 
Cox 
Preaton 
Wataon 
PeafM 


Knight 
Peattarton 


Short  j?^-»y*' 


Williams 
'Smith 
Haatlewood 
Goldie 
Do. 
Mapp 
Do. 


Ld.  Rendlesham 

Wood    cause 

Wood  ezons.  and  fur.  din. 

Cator    )      fur.  dtia.  and 

Tebbs   (  eoati 

Kenworthy    cause 

Brelsforth 

Roberts  4  causes 

Marchant  part  beard 

Moreland    cause 
Wilson) 
Ditto    } 
Poster   ) 
Hawkins 

WiNiams 
Uorton 

Atkinson  ftir.  difs.  ft  coats. 
CaaenoTO  st  requestof  defts 
Piper  4  osusas  exaas.  f  sets 
Jonnson  5  cauaes  fitt  dirs. 
^Bte  fur.  dirs.  and  petn. 
Roger  dido  and  costs 

IMville  fur.  diia.  and  costs 

Bagiand  ezons.  ft  far.  dirs. 

Brooke  5  caaees  for.  dira. 

Wilmot  ezons.  t  sets 

Jackson 

Watson 

Ditto 

Weatherby  5  causes 

Ptftkidge 

Greaves       >  Unr.  dtrs.  aari 

Raabotham) 


Scott 
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Hotre 


Dimes   at  niquest  of  deft. 

Baker 

Rowley 

ISJarsball 

Gibbins  fur.  dirt,  and  costs 

Salomons 

Moss 

Hawdon 


Je£Fe  ys 
Grand  Junction 

Canal  Co. 
Snare 
Flight 
Marshall 
Emerson 
I'arcente 
Dickson 
Goldsbrougli 
J  Hiles  (pauper)  Moore 

\  Do.  Gleadon 

J  Snow  Hole   ) 

(  Do.  Sime   ) 

J§.  O.  Sapsvrorth  Snpswarth 

Flint  Warren  6  caus.  fur.  dirs&c  put. 
Christ's  HospitalGrainger  exons 

Clowes  Stanlon  furs. dirs. and  costs 
v:i.^.*  f  Att-Gen.andMeshiter  Glyn    ditto 

^^'^^  1  Ditto  St.  Kaiherine'sDock  Co. 

5  Fvson  Foster      ) 

I  IJitto  Mackrelh ) 

Gurney  Ooggs  fur.  dirs.  and  costs 

Jackson  Brooke 

Middleton  Elliott 

Beauchamp  Lygon  furs.  dirs.  and  costs 

Borton  Marsh 

Barnacle  Nightingale  exons 

FeiTis  Willy  fur.  dirs.  and  petn. 

Pearse  Parker 

Gray  Gray 

Lloyd  Lsver 

Aubery  H  opera  cans.  fur.  dirs.&  csts. 

Casley  Monypenny 

Brooke  'lodd 

Casley  Mony  penny 

Miller  Harris 

Brooke  Todd 

Casley  Monvpenny 

Sinnett  Maltliios 


FircsCtlatictnor  itnigit  ISrurc. 

C  AVSrS,  FUnTIlER  DIRECnONS,  AND  FXCEPTIONS. 


Dec.  16  Jones 
Dec.  19  Tween 
r.      .o(  Hamond 
^•<^-*3l  Ditto 


Lewis 
Haswell 
Swayne      > 
Dickinson  ) 


S.O.G. 

pt.  hd. 


Bishop  of  Sodor  and  Man 

Dk.  of  Beaufort  >,^^„^ 
Austin  V 

Miller  fur.  dirs.  &  eqy.  read. 
Fain    exons.  4  sets 
Moss    fur.  dirs.  and  costs 


Collard 


cause  and 
petition 


Short 


Short 


Vitt  CtanteUor  mUttm. 

CAUSES,  FURTHER  DIRECTIONS,  AND  EXCEPTIONS. 

Dec. 3  Dickin  Barker    demr. 

H.Tin.  Broad  (pauper)  Robinson 
Ditto     Harnett  Deane 

i  Neeld 
I  Ditto 
Millalieu 
Lee 
Dec.  31  Massey 
S  Sharp 
)  Ditto 
f  Parker 
\  Ditto 
Hy.  S  Ferrand 
Tm.  \  Ditto 
Massey 
i  Emperingham 
^  Ditto 
Finch 
Brooks 
Davies 
Oddie 
Moore 
Barrett 
Paget 
Morrison 
NextT.  Challen 
Kay 

Att.-General 
Aspineli 
Hughes 
Smith 
Cuttel 
Coltman 


AI.Tm.  5  Dodsworth 
1845.   IDo. 
Hy.Tm.  Clayton 
Last  day  I  Doyne 
•ofcauses  ( Ditto 
Wood 
Gross 
(  Sutherland 
i  Do. 
Tbwaites 
Stouke 
Wright 
Adams 
S.O.G.  \  Ditto 
(Ditto 
Bugg 
Norton 
Douglas 
Ditto 
Gibson 
Dec.  10  Evsns 
Soulsby 

Dec,  9    Roberts 
Dec.l2Biocklebank 
Dec.  15  Stringer 
Short     Reed 


Bolton    S 

Carter 

Parker 

Wilson) 

Turner  S 

Whichello 

Short     )  exons.  and  fur. 

Newton  (      dirs. 

Lipscomb 

Jopling 

Davies 

Tattersall 

Stafford 

Buck 

Belcher 

Morison    exons. 

Shippen 

Wall    exons. 

Northoote 

Andus  fiir  dirs.  and  cosU 

Lipscombe 

Beesley    < 

Crowther 

Harrison 


ditto 


Kinniard  at  request  of  defts. 

Ditto 

Ld.  Nugent  fur.dirs.Sc  costs 

Cartwright  )  fur.  din.  and 

Cary  \      cosU 

Cooper  part  heard 

James  fur.  dirs.  and  costs 

Cooke     ) 

Jackson  ) 

Foreman 

Vincent    plea 

Gill  deft.'sobjn.  for  want  of 

Paynter )  parties 

Lloyd     [ 

Paynter ) 

Hobson 

Pritchard  4  causes  for.  dirs. 

Douglas  4  causes    [&  costs 

Ditto  4  causes 

D'Este  exceptions 

Scott 

Manning 

Allen     ) 

Pinnellj 

Roberts 

Rolles 

Court 

Reynolds 


COMMON  LAW  SITTINGS. 
After  Michaelmas  Term,  1844. 

Qttttn*i  lStnt%. 
London  Adjournment  day,  Monday  Dec.  9. 

Common  9I^>- 
London  Adjournment  day,  Monday  Dec.  9. 

'  IBxt^t^Utx  of  9ltBf. 
London  Adjournment  day,  Wednesday  Dec.  11. 


BANKRUPTCY—DIVIDENDS  DECLARED. 

From  f  9tlk  OcU  to  99lh  Kov^  1844,  both  iadushre, 

Andrew,  J.,  Maryport,  Cumberiand,  Banker.  Dir. 

18.  Id. 
Arnold,  T..  48,  Paternoster  Row,  Bookseller  and 

Publisher.   Dir.ls. 
Askham,  R.  D.,  late  of  Knottiogley,  York,  Lime 

Burner  and  Coal  Merchant.  Dir.  18s.  4d. 


Bankruptcy-- Dividendg  Declared, 


lis 


AtkinMm,  J.  R.,  CaUtor*  Lincoln,  Wine  and  Spirit 

Merchant.  Final  dir.Sd. 
Ball,  W.,  32,  Patenioater   Row,  Bookaeller  and 

PaUisher.  I)iT.]5s.dd. 
Balme,  J.  N.,  Leeds,  Woolataper.     Final  dir.  Sa. 

Jjd. 
Baaisier,  C  J.,  Rotton  Row,  Deibj,  Linen  Dra- 
per.  Dir.  5s» 
Banister,  R.,  Portsea,  Hants,  Draper.  Div.  8s. 
Btrker,  R.,  Manchester,  Drng|ist.  DIt.  4s.  6d . 
Bent,  J  ,  Dudley*  Worcester,  Grocer.   Dit.  6d. 
Brook,  T.,  Longwood,  Huddersfield,  York,  Woollen 

Cloth  Merchant.   Final  dir.  2d. 
Brothers,  S.,  and  J.Tittensor,  deceased,  Newcastle- 

nnder-Lyne,  Curriers.    Dir.  Is.  lOd.  (on  se- 

pazmte  esUte  of  S.  Brothers.  Dir.  58. 6d. 
Carpenter,   W.,  Chippenham,   Wilts,  Innkeeper. 

Dir.  3a. 
Camthers,  J.,  Mitchells,  Speldhnrtt,  Kent,  Dis- 

(illera.     Diy.ls.9d. 
Cecil,  J^  T.  Dennison,  J.  Benson,  and  W.  Denni- 

SOD,  Liverpool,  Merchants •     Div.  9d. 
^rcj,  J.,  and  R.  Dierden,  Satton,  Lancaster, 

Alkali  Manafactureis.     Div.  2}d. 
Denrer  and  Nixey,  LiTcrpool,  Woollen  Drapers. 

DiT.ds.3d. 
Dickinson,  W.,  and  T.  Thorp,  Blackhnm,  Lancas- 
ter, Iron  Founders .  Div.  7s.  f ]d . 
Dixon,  H. J.,  and  J.  Dixon,  KidderminsUr,  and  of 

Aidermanhury,  Carpet  Manufacturers.      Dir. 

1^4d.,  (on  separate  estate  of  H.  J.  Dixon^ 

diT.SfOs.) 
£lliott,  C,  Leeds,  Tallow  Merchant.   Final  div. 

Is.  Sid. 
Emmerson,  £.,  Msnchester,  Manufacturer.     Div. 

8s.0)d. 
France,  W.,  Winn,  Lancaster,  Grocer.     Dir.  98. 

6d. 
Gowing,  J.  S.,  LowestofT,  Suffolk,  Grocer.     Div. 

Ss. 
Gieen,  T.,  and  J .  Vanderplank .     ilnal  Div.  Is.  6d. 
GzcgoiT,  T.,    Ponlshott-Mill,    Poulshott,    Wilts, 

Mffler.     Final  Div.  2s.  6d . 
Hague,  D.,  Horsfortb,  Guisley,  York,  Paper  Manu- 
facturer.    Diy.  Is.  6d. 
Haihottle,  J.,  Amhle,  Northumherland,  Grocer  and 

Draper.     Div.  6s.  6d. 
Harwood,  G.,  Chester,  Draper.     Dir.  7s .  6d . 
Hasard,T.  O.,  and  H.  Bingham,  Sheffield,  Mei^ 

chants.     Div.  4d. 
Hentig,  R.,  Kingston-npon-HulI,  Merchant.    Div. 

3s.  4d. 
Hipkans,  E.,  Liverpool,  Commission  Agent.     Div. 

4d. 
Howe,  R.,  Kilpin,  Howden,  York,  Com  Factor. 

Final  diy.  78.  O^d. 
HockneU,  G.,  Stone,  Stafford,  Innkeeper.     Final 

div.    5}d. 
Hurst,  R.,  Newcastle-upon-Tyne.     Div.  4d. 
Kearsler,  T.,  Tyldealey,  Lancaster,  Cotton  Spinner. 

Div.  is.  8|d. 
Knapton,  J.,  and  W\  M'Kay,  Hanningham,  Brad- 
ford, York,  Stuff  Manufacturers.     Final  dir. 

2a.  2d. 
UeweOyn,  M.,  Neath,  Timher  Merchant .    Div.  2s. 

4d. 
LoraiiM,J.L.,  Newcaatle-upon-Tyne,  Wine  Mer- 
chant and  Coouaission  Agent.     Final  dir.  Is. 
ManigBer,  A.,  Mincing  Lane,  Merchant.     Dir.  Id. 
Manning,  F.  J.,  Dyera  Buildings,  Money  Scrivener. 

Div.3(d. 
Meadows,  J«,  Wavdrtrae,  Liverpool,  Miller.    Div. 

Sid. 
Uill«r,T.,  Liverpool,  Hosier  and  Draper.     Dir. 

Sa»5d» 


Monk,  W.,  Janr.,  Nottingham,  Carrier,  &c.     Div. 

9s.  dd. 
Newman,  R.  D.,  Leeds,  Com  Factor.     Div.  4 

9d. 
Newton,  S.,  Holbeash,  Lincoln,   Cattle    Dealer. 

Div.7d. 
Nicholson,  W.P.,  Warley,  HaUfax,  York,  Worsted 

Spinner.     Diy.  4s. 
Pearson,  H.,  York,  Attorney  and  Common  Brewer. 

Final  dir.  3s.  ^d. 
Peel,  J.,  C.  Harding,  and  W.  Willock,  Faxeley, 

Tamworth,Manalkcturer8  and  Cotton  Spinners. 

Final  div.  Id. 
Petrie,  J.  C,  Bedlington,  Durham,  Miller  and 

dvocer.     Div.  7d. 
Pitt,  H.,  Selby,  York,  Wine  Merchant,  &c.    Final 

div.48.6|d. 
Proctor,  N.,  Meanwood,  Leeds,  Tanner.     Final 

diT.2s.  6d. 
Rawlings,  T.,  Cheltenham,  Auctioneer,  &c.     Dir. 

28.  6d. 
Rimmer,  R.,  Liverpool,  Tailor  and  Draper.     Div. 

5d. 
Robinson,  E.  B.,  Nottingham,  Printer.     Div.  9a. 
Robinaon,  G.,  Huddersfield,  York,  Surgeon,  and 

M.  Farrand,  Almondbury,  York.     Dir.  28. 
Rues  de  Alxedo,  J.,  Bank  Buildings,  Merchant. 

Final  dir.  Id 
Sadler,  G.,  Cheltenham,  lanen  Draper  and  Grocer. 

Dir.ls.8d. 
Sayle,  B.,and  T.  Booth,  Park  Iron  Works,  Sheffield, 

and  of  Tinaley  Pkrk,  York,  Iron  Masters,  &c. 

Div.  5s. 

Slagg,  T.,  Mancheater,  Merchant.     Dir.  3s.  8}d. 
South,  D.,  Midgley,  Halifax,  York,  Worated  Ma- 
nufacturer.    Final  Dir.  28.  lid. 
Sothern,  R.D.,  St.  Helens,  Lancaster,  Ship  Builder. 

Div.  4)d. 
Southern,  T,  Gloucester,  Grocer .     Di v.  5s . 
Speakman,  S.,  Proston,  Lancaster,  Ship  Builder. 

Dir.  8|d. 
Sterens.  R.,  New  Cut,  Lambeth,  Dealer  in  China 

and  Glass.     Dir.ls.ljd. 
Stockdale,  R„  Crosby  Square,  Merchant.    Final 

dir.3Jd. 
Thorp,  T.,  Chertoey,  and    of  Woking,  Surrey, 

Plumber.     Dir.  2s.  2d. 
Turner,  H.  F.,  Myddleton   Street,  Clerkenwell, 

Painted  Baize  Manulacturor.     Dir.  2s. 
Turton,  W.,Westbromwich,  Stafford,  Coal  and  Iron 

Master.     Dir.G|d. 
Vanderplank,  B.  and  S,,  Sarille  Row,  Burlington 

Gardens,  Woollen  Drapers.    Final  dir.  lid., 

(on  separate  estate  of  B.  Vanderplank.    Final 

dir.  Is.  2d.) 
Vanzeller,  J.,  Gt.  Winchester  Stroet,  Merchant. 

Dir. id. 
Vernon,  J.,  Monks  Coppenhall,  Chester,  Victualler 

Dir.28.44d. 
Walford,  W.    Dir.  Is.  O^d. 
Walker,  W.,  and  J.  Gray,  Leeds,  Woolstaplers. 

Final  dir.  Is.  lOfd. 
Waltera  and  Llewellyn,  Neath,  Timber  Merchants. 

Dir.  3d. 
Ward,  J.,  Nottingham,  T^or  and  Woollen  Draper. 

Dir.  Is. 
Weatherby,  E..  J.  H.  Ford,  W.  L.  Hilton,  R.  Ad- 
dison, and  R.Gibaon,  Holywell,  Flint,  Bank- 
ers, (on  separate  estate  of  W.  L.  Hilton.  Final 

dir.  208.) 
Webb,  C.  H.,  Forehridge,    Com  Dealer.     Dir. 

4d.{|of  apenny. 
Wheeler,  W.,  and  £.  Oxford,  Saddlers.    Final  div. 

4)d. 


Prices  of  5^oei«.^JMv  ^Ai  MUb— Sl»  Mitor't  Letter  Beg. 


1}S 

LiasD  Dnpan,  (on  lepBimto    estane   or   T. 

PRICES  OF  STOCKS. 


Bank  Stock  div.T  per  Cant.    -    .    .    .     ••^•^ 
3MrOMi|.B«l«eo4iUnnitiet    .    .    .     t<X««| 
3^C«nt.  CoMitiUBiaiint    Mii«aOQ|iil|a 
•^  19D}<i  1 

NttirdiJMrCmUAiimuMt  .  ^.  l«<t«f;i 
Long  AnnaidMi,  expire  5di  Jvn.  U)^  •  «  12^ 
Awx,iot,90ftum^^eK9vem!^O<^m9.^^  M 
India  Stock,  lOJ  per  Cent.  .  .  •  •  «9P « 88 
8oiit*iS€|e«lookdir.aip«C«L  .  .  llfiJ«H 
3  per  Cent.  Coot,  for  opening,  17  Jan*  -  vnla} 
K^eqiierfiiU«»M)0i.li<2  «  -  •  d8i.ui^«M. 
Do.  MKM.    „        .  58«. «  5s.^i  6fc  pm. 


_  a  pOTtiMi  «f  ihe  day  ^mfM  ^^"^^  A 
JucieiipiGprwaiaofooatiiioii  jmie^  jtento  a. 
tail  on  Uie  aniton  iSbt  etxtm^  tff  ' 


expressed  the  satisfaction  whiditttaa  wxmmnre* 
meat  'wmdd  canae  to  Aor  daeOM  waA  ^m 
bar. 

'We  ape^addiatHMLoad'CMif  ;B«Alna 
thns  attended  to  tiw  nepreaeutrtMma  ^MA  the 
lirafessionluw  firomtiioa  lo4use  auidiiimjvrdinff 
this|9M«MMie,andife«rii8ttf«t«0ChMi«ftlie 
Onsen's  Bendi  and  Common  PleasipfS  eata- 
liUitlieaaiiieraleindMBir  NnMsisOowta. 
In  the  latter  cooit  we  ave  awave  of  a  lace&t 
matance  in  wludi  witnesses  mere  in«Besndanoe 
diy  after  day  Cor  iqnnurds  of  a  wsik. 


NOTES  OF  THE  YHEBK. 

BARBIBTBBS.— CIVILIANS. 

At  tbs  latter  part  of  Um  laat  term,  Mk. 
Kelijf  informed  the  Court  of  Queen's  Bench 
that  it  was  the  intention  of  tvo  learned  doctors 
of  the  civil  law  to  address  their  loidahips  in  a 
case  wWA  was  to  come  before  the  court. 

Lord  DeiwMHi,  after  having  consulted  the 
other  judges,  amd  i^iat  it  might  be  neosessry 
for  the  court  to  do  some  act  antecedent  to  the 
admission  of  the  learned  persons  in  question 
to  address  the  court,  as  the  proceecfiagwas  not 
a  matter  of  course. 

We  undemtand  that  this  is  not  the  first  in- 
stance in  which  advocates  from  Doctors'  Com- 
mons have  been  heard  in  a  court  of  common 
law,  on  qnastions  bearing  on  ihe  civil  law. 

TRIAL  OF   COMMON   JURY    CAUSES. 

The  Lwd  <Mrf  Baron,  on  Wednesday  laat, 
the  4th  instant,  stated  his  determination  not  to 
allow  any  common  jury  cause  to  be  pu4  down 
in  Ae  same  list  with  the  special  juries  for  the 
future.  In  his  own  experience  at  the  bar,  the 
opposite  practice  had  been  felt  and  adnutted  to 
be  a  grievous  tax  on  suitors,  and  even  so  far 
hack  as  Lord  EUenborough's  time,  it  had  been 
complaiMd  of.  Feeling  the  justice  of  these 
complaints,  he  had  resolved  to  adopt  the  course 
now  intimated  in  all  cases,  eoi^cept  in  undefended 
actions,  or  causes  wherein  verdicts  might  be 
taken  by  consent,  or  where  parties,  for  especial 
reasons,  might  agree  to  take  their  chance,  and 
he  was  sure  that  great  benefit  would  result 
from  the  general  introduction  of  such  a  course 
of  bttsiness.  His  lordship  added  that  it  was 
much  better  to  run  the  risk  of  oceaMually 


NBW  BaUITY   COURTS  AT  vrSaTSttKRTBR. 

It  is  nported  tint  go>mumart  is  ^boat  to 
pronde  aome  means  for  the  new  Tka-Caum^ 
oeOors  to  bold  iheir  ooorta  near  Wurtunuafeer 
Ha31,  instead  of  gmng  overtotheaas^ion-lioiise 
when  the  magistrates  are  not  s^tiqg,  «r  z«8ort> 
ing  to  other  places  in  the  vicinity.  Tlieae  ex- 
pedients have  occasioned  great  inconrenience 
to  the  bar,  and  strong  remonstnoices  haviaf 
been  made,  ^ome^Atn^  is  to  be  done,  b«t  to 
what  extent  does  not  dearly  appear.  Wctlnnk 
the  old  hall  maybe  made  avaSable,  as  it  used 
to  be  in  1^  olden  time,  bvt  we  tmst  4iutt  the 
accommodation  wiU  only  be  ten^^t^my^  lest  it 
should  interfere  with  the  gieat  olyact  rf  ^le 
removal  of  the  courts  to  the  peigjhbowlioed  «f 
Chancery  Lane. 

In  addition  to  the  jirovision  for  tiie  judfw 
and  the  bar,  the  convenienoe  of  suitors,  aolid- 
tors,  and  witnesses  should  also  be  considered. 
There  is  ample  room  in  Weatminatar  Hall  to 
provide  temporary  waiting-rooms  for  all  partiea 
attending  on  the  several  courts,  and  tbeae  ar- 
naigements  will  be  very  proper  till  the  Imuboo 
of  parliament  are  completed  and  the  courts 
removed. 

THE  EDITOR*6  LETTEft  BOK. 

Thb  letter  of  Z.  on  the  evils  of  Ooorta  of 
Request  shall  be  inserted. 

If  B.'s  mode  id  transacting  die  l>u8iBes8  of 
C.  can  be  deemed  legal  agency  busineas,  ^wa 
seems  no  doubt  that  the  service  to  B.  will  be 
sufficient. 

We  have  received  some  other  qusrtaa  which 
shall  be  considered. 


'8^  Segal  Ab0ey^ett 

JOURNAL   OF   JURISPRUDENCE. 
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'  ^  Quod  ma^  ad  hob 
PaHiMt,  •!  Betoira  HMbm  Ml, 
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rPUBLIC  LEGISLATION. 

^Thb  rule  of  modem  legislation  appears 
to  be,  "  l^islate  first,  inquire  afterwards.'' 
We  are  not  dinosed  to  Uame  any  one  for 
this.  Indeed  tt  is  the  great  evil  of  the 
present  system  that  no  one  eon  properly 
be  blamed.  There  is  no  efficient  responsibi- 
lity on  any  one.  This  act  is  called  by  the 
name  of  this  minister;  that  act  by  the  name 
of  thatstatesmaniN*  lawyer;  butweallknow, 
that  although  they  may  know  and  be  re- 
sponsible for  ^e  prmciple  or  intended 
prndple  of  the  measure,  ]pet  they  cannot 
always  undertake  to  settle  its  details,  far 
less  Its  language.  One  obvious  reason  of 
this  isy  that  in  its  passage  through  parlia- 
ment»  an  act  may  be,  and  very  frequentlpr 
iSi  moet  materiaily  ahered*  No  sooner  is 
a  bin  proposed,  than  half  a  dozen  members, 
<rflen  of  both  houses,  come  with  their 
amendments,  clauses,  or  alterations ;  it  is 
fteqaently  the  object  of  the  mover,  not  to 
invite,  but  to  prevent  discussion,  and  with 
this  view  these  amendments  and  clauses 
creep  iii»  and  by  the  time  diat  the  bill  has 
been  thus  doeicrtd^  and  fiittened,  and 
changed,  its  supposed  father  cannot  recog- 
Biae  nis  own  child.  A  young  legislator, 
after  having  brought  in  one  or  two  bills, 
and  made  one  or  two  speeches,  which  were 
well  received,  was  called  aside  by  an  older 
and  much  more  experienced  member,  and 
was  thus  addressed :  *<  You  are  a  useful 
man,  and  you  are  doing  good ;  let  me  give 
you  one  word  of  advice  :  if  you  wish  to  pass 
your  bill,  do  not  say  a  word  about  it ; 
vratch  your  time  and  move  it  on,  but  as 
you  value  its  success  and  your  o^n,  don't 
]«t  anybody  or  anything  induce  you  to  say 


a  word  about  it.  If  vou  do,  you  run  two 
deadly  risks :  you  will  in  all  probability  be 
voted  a  bore,— a  character  the  most  fttd 
to  your  reputation ;  but  at  all  events  ysn 
toUl  call  atteiUhn  to  yaurmtagwej  whmh, 
if  you  wish  to  pass  it,  you  will  never  do." 
Now  this  is  clearly  a  state  of  things  which 
should  not,  if  it  can  be  prevented,  be  suf- 
fered to  continue.  If  we  wished  for  in- 
stances of  the  evil  of  which  we  complaiiif 
we  need  only  turn  to  the  acts  of  last  sea* 
sion,  and  more  especially  the  Transfer  of 
Property  Act  ana  the  Bankruptcy  Act; 
and  if  we  wanted  a  veiy  recent  and>  autho- 
ritative expression  of  opinion  as  to  them, 
we  need  only  cite  that  of  that  able  and 
cautious  judge,  Mr.  Justice  Patteson,  who^ 
in  a  vary  bte  case  on  the  Poor  Law  Act 
of  last  session,  said,  *^  I  really  do  not  know 
what  is  the  meaning  of  this  act,  or  of  ha^ 
ikeacH  that  are pMsed.*' 

This  being  the  state  of  the  case,  we  are 
glad  to  find  that  the  Society  for  Promotmff 
the  Amendment  of  the  Law  have  directed 
their  attention  to  this  subject,  and  that  one 
of  the  committees  of  that  society  has  made 
a  report  on  the  subject,  which  has  been 
printed  in  the  number  of  the  Law  Review 
just  published.  This  report  is  so  short  and 
appropriate  that  we  shall  print  it  entire  :— 

"  The  defects  of  the  present  mode  of  pre- 
paring and  canying  thxtmgh  public  biUB  in 
parliament  have  b^  long  very  ffenendlj  ad- 
mitted. They  have  been  the  subject  or  con- 
stant compbdnt  by  the  judges,  and  were  referred 
for  inquiry  to  a  select  committee  of  the  House 
of  CkMnmons  in  1836. 

"  Some  progress  has  been  made  in  bdih 
houses  of  parliament  as  to  the  revision  of  pri- 
vate bills.  In  the  House  of  Lords  a  general 
supervision  takes  place  by  the  chairman  of 
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committees  and  hii  counsel;  and  in  the  House 
of  Commons  the  superintendence  is  effected  by 
means  of  the  chairman  of  ways  and  means,  and 
the  counsel  to  the  Speaker.  But  no  care  what* 
ever  on  the  part  of  the  legislature  is  taken  as  to 
the  preparation  of  public  bills.  In  the  House 
of  Loras,  bills  may  be  presented,  and  are 
usually  read  a  first  tune  and  ordered  to  be 
printed  as  a  matter  of  course  on  the  motion  of 
any  peer.  In  the  House  of  Commons,  al-l 
though  in  some  cases  the  principle  is  discussed 
on  movinff  for  leave  to  introduce  a  biD,  no  pre- 
caution whatever  is  taken  as  to  the  mode  and 
language  in  which  the  principle  is  carried  into 
effect.  The  member,  mdeea,  who  moves  for 
leave  to  introduce  tfie  bill  is,  in  conjunction 
with  one  or  two  other  members,  ordered  to 
prepare  and  bring  in  the  bill;  but  this  pro- 
ceeding is  a  mere  formality,  as  he  does  not  in 
fact  usuaUy  prepare  it.  The  bill  is  then  brought 
in,  and  not  unfirequentl^  in  its  pnMpress  through 
parliament  it  rests  entirely  on  the  individiud 
responsibility  of  its  promoter.  If  it  excites  no 
party  feeling,  or  interferes  with  no  vested  in- 
terest, and  even  if  it  does,  when  its  principle 
or  fate  is  once  decided  on,  its  details,  and  still 
less  its  language,  are  hurdly  looked  to  by  any 
one,  and  are  not  in  manv  cases  attentively 
oonaidered,  until  the  bill  becomes  the  law  of 
the  land.  Sometimes  a  particukr  dause,  or 
part  of  a  bill,  is  severely  pontested,  or  express 
attention  is  called  to  it ;  and  then  this  clause 
or  part  of  a  bill  is  critically  considered ;  but 
even  when  this  is  the  case,  all  the  other  parts 
and  clauses  frequenUy  pass  without  any  proper 
attention  being  paid  to  them. 

"  Thus  it  may  happen  that  m  bill  affecting 
the  whole  country  may  be  drawn  by  a  person 
who  never  drew  a  bill  before,  by  one  ignorant 
of  law  as  a  science,  and  possessing  merely  a 
superficial  acquaintfmce  with  the  usual  techni- 
calities of  acts,  prepared  possibly  after  a  similar 
£uhion.  There  is  no  uniformity  of  expression. 
There  is  in  many  cases  no  attempt  to  use  the 
same  word  or  phrase  in  the  same  sense 
throughout.  There  is  no  responsibihty,  ex- 
cept a  very  vague  one,  attaching  to  the  mover 
of^the  bill,  who  is  rarely  its  dralksman. 

*'  The  bill  thus  passed  into  law  sometimes 
remains  a  dead  letter  in  the  statute  book,  from 
inability  to  work  it.  In  other  cases,  conse- 
quences result  firom  the  act  which  were  never 
intended  or  anticipated ;  but  at  best  the  parties 
Attempting  to  carry  the  measure  into  execution 
are  frequentiy  beset  by  the  greatest  doubt  and 
difficulty.  A  very  coniiderable  proportion  of 
the  cases  laid  before  counsel  are  occasioned  by 
the  difficulty  of  construing  these  statutes ;  and 
the  same  observation  applies  to  actions  and 
suits  in  the  courts  both  of  common  law  and 
equity,  the  time  of  which  is  taken  up  in  ex- 
pounding and  settling  the  meaning  of  the 
U^slature.  But  all  this  of  course  is  attoided 
with  great,  and  sometimes  ruinous,  expense  and 
delay  to  the  parties. 

"It  may  however  be  said,  that  legislation,  in 
the  nature  of  things,  must  be  attended  bv  dis- 
advantages and  haiards.    But  it  is  founa  tibat/ 
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where  acts  have  been  drawn  by  competent 
persons,  as  for  instance  in  the  acts  for  the  con- 
solidation of  the  criminal  law,  brought  in  by 
Sir  Robert  Fed,  and  most  of  the  acts  passed 
under  the  direction  of  the  Real  Propeitv  and 
Common  Law  Commissioners,  very  few  aonbta 
comparatively  have  arisen,  although  many  of 
these  acts  have  made  great  alteration  in  the  Jaw^ 
and  have  l^;islated  on  points  inf  much  trrhwifal . 
nicety  and  of  constant  occurrence.  It  is  to  be 
observed  that  most  of  the  statutes  to  which 
allusion  is  now  made  passed  very  nearly  as  they 
were  brought  in. 

"  It  may  be  asserted,  therefore,  that  Icgialaf 
tion  is  capable  of  being  so  conducted  as  to 
avert  the  evils  which  are  now  so  deeply  leli^ 
and  of  which  compUunt  has  become  so  general- 

"  The  inouiry  then  arises,  whether  it  be  not 
possible  to  aevise  some  plan  by  which  acts  may 
De  passed,  which  will  not  be  attended  by  the 
evilB  of  the  present  system  ? 

"  The  plui  which  appears  to  this  committee 
best  calculated  effectuiOtyto  guard  against  and 
remedy  those  evils  is  to  appoint  certamperaonsi 
selected  from  the  legal  profession,  omcera  oC 
parhament,  for  the  examination  and  revision  o£ 
all  public  bills. 

"After  much  connderation,  it  appears  to 
this  committee  that  these  officers  should  not  be 
employed  to  draw  the  bills  either  of  the  go^ 
vemment  or  of  private  members.  AU  that  they 
would  recommend,  at  any  rate,  in  the  fixat 
instance  is,  that  every  bill  shoulo,  after  ite  se- 
cond reading.be  revised  by  the  officers  to  be 
appointed.  On  the  bill  bong  so  revised,  it 
should  be  returned  to  the  house  of  parliameot 
m  which  it  originated  for  committee ;  but  the 
duty  of  the  revising  officer  should  not  btf  sap- 
posed  to  end  when  the  bill  was  so  returned,  wit 
It  should  be  their  duty  to  watch  it  throughottkj 
and  attend  to  all  alterations  made  in  ather 
house  of  parliament  until  it  received  the  royal 
assent ;  and  on  any  alterations  being  made,  it 
should  be  referred  back  again  to  the  revision 
of  the  officers. 

"  It  does  not  seem  unreasonable  to  expect 
that  the  following  advantages  would  attend  the 
establishment  of  this  office,  some  of  which  are 
not  even  attempted  to  be  gained.' 

"  1.  A  uniformity  of  s^le  and  expression  in 
acto  of  parliament. 

"2.  A  knowledge  of  the  existing  state  of  that 
part  of  the  law  intended  to  be  anected  by  die 
proposed  measure. 

"  3.  A  greater  degree  of  deamess  in  the  act 
when  pasMd,  and  thus  greatiy  lessening  the 
doubte  as  to  the  intention  of  the  legislature, 
and  the  subse<)uent  expense  of  ascertaining  it 
either  by  opinions  of  counsel,  or  actions  or  suite 
for  his  purpose. 

"  Another  great  advantage  that  would  be 
gained  is,  that  competent  persons  would  be 
induced  to  turn  their  attention  to  the  framing 
of  acto  of  parliament,  a  branch  of  study 
hitherto  almost  entirely  neglected,  and  yet 
surely  demanding  exclusive  attention  as  much 
as  any  other. 

The  principal  disadvantages  l^pear  to  be. 
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the  restrictions  above  alladed  to^  this  committee 
are  of  ooinion  that  ^liamentaiy  officers  to 
revise  puolic  bills  nuffht  be  appointed  wi^ 
mat  advantage,  as  well  to  the  k^lislature  as  to 
the  public." 

We  further  uuderetand  that  this  subject 
is  under  the  consideration  of  the  govern- 
ment. Tlie  first  public  step  of  the  society 
is,  as  it  appears  to  us,  in  the  right  direc- 
tion. 


c^iat  the  establishment  of  this  office  might 
lessen  the  responsibffity  which  now  attaches  to 
tiie  government  and  to  the  spraker  in  matters 
of  public  legisktion,  and  that  when  appointed, 
tihe  new  officers  might  relax  in  their  zeal,  and 
leave  things  much  as  they  now  ate, 

**  On  the  whole  these  ^sadvantages,  although 
tliejr  deserve  attention,  appear  to  be  far  out- 
jpeighed  by  the  advantages  which  would  attend 
Its  establishment. 

"  One  difficulty  which  has  been  sometimes 
uiged  to  the  establishment  of  the  officers  pro- 
posed is,  that  it  might  tend  to  fetter  individual 
members  in  the  exercise  of  some  of  their  powers 
in  committee  on  the  bill ;  but  it  is  conceived 
that  this  difficulty  is  not  very  formidable, 
TIThere  the  committee  is  a  select  committee,  one 
of  the  public  bill  officers  might  attend  the 

fe?^*^lu!^^«  ^«1T°°I "\,"'*^''^  ^T?"       We  are  now  desirous  of  making  a  fur- 

tor  toe  gentleman  to  take  who  has  preoared  the  *k^« * *    i»  *i.        t_i        °    i 

bin)tomakeexphmation8andpro^d(^rob!i,^^'^/^^^^^^    ^/?™    ^^    ^^^     work    on 
jections.    A  committee  of  the  whole  house  is  |    ^^?^^^'   to  which  we  recently  called  at- 
|iot  perhaps  the  best  place  for  settling  construe-  |  Mention,  (nee  ante,  p.  68).     We  consider  it 
^m  of  language;  but  it  would  be  still  open  to  to  be  highly  important,  with  reference  to 
''       "^  ....         ...  -  the  establishment  of  Local  Courts  in  this 

country : — 
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members  to  make  objections  of  this  nature  if 
they  thought  fit,  although,  as  there  would  pro- 
bably be  less  occasion  for  it,  so  it  may  be  con- 
mdered  that  this  privilege  would  not  be  so  often 
acted  on  as  now. 

"  It  is  ^uite  possible  tl^at  the  office  might,  at 
Mme  portion  of  the  sessich,  have  a  great  press 
of  work,  and  at  others  verv  little  to  do.  Xvhen 
there  was  an  excess  of  Dusiness  they  might 
have  means  affiirded  them  of  obtaining  some 
assistance. 

"When  the  house  was  not  sitting,  or  when 
fwriness  was  not  so  pressing,  their  time  might 
be  usefbllv  employed  in  consolidating  and 
digesting  the  statute  law,  or  advising  on  what 
statutes  are  obsolete  or  repealed,  in  reporting 
on  the  state  of  the  law  affected  by  proposed 
alterations,  and  in  the  general  care  and  super- 
vision of  the  statute  law.  The  officers  might 
also  with  advantage  accompany  the  bills  which 
they  returned  to  die  house  with  a  short  state- 
ment of  the  existing  law,  and  the  effect  of  the 
proposed  alteration. 

"  Another  question  of  great  difficulty  will  be, 
whether  the  new  officers  should  continue  in  prac- 
tice ?  It  is  considered  that  the  chief  officer, 
having  the  task  of  supervising  the  whole,  should 
4evote  himself  exclusivelv  to  the  duties  of  the 
office.  The  other  memoers  might  with  ad- 
vantage be  allowed  to  remain  in  practice  in  the 
several  branches  of  their  profession. 

"  In  effecting  an  object  of  this  nature,  so 
important  to  every  member  of  the  community, 
it  is  conceived  that  the  expense  to  be  incurred 
diould  not  be  the  difficulty  in  the  way  of  carry- 
ing it  out.  But  it  seems  capable  of  proof  that 
the  saving  that  the  office  would  effect  in  stop- 
ping inconsiderate  and  useless  legislation,  in 
shortening  bills,  in  preventing  reprints  of  bills 
in  many  cases,  and  m  savinj^  the  time  of  the 
courts,  which  is  now  occupied  in  construing 
the  present  imperfect  statutes,  would  amply 
pay  for  its  establishment. 


''  The  organization  of  the  adnUwUtraHon  ju» 
diciaire  has  been  so  fully  detailed  in  the  mrst 
part  of  this  volume,  that  very  littie  needs  to  be 
'added  to  prove  that  the  ministry  of  justice 
might  more  properly  be  called  the  administra* 
tion  of  injustice. 

"  We  have  seen  that  the  14,000  officials  to 
whom  the  miscalled  administration  of  justice  is 
entrusted,  are  all  appointed  by  the  government ; 
that  the  irremoveableness  of  the  judges  is  ren- 
dered nugatory  by  the  scale  of  emoliunents 
and  the  graduation  of  the  courts;  since,  al» 
though  a  judge  cannot  be  dismissed  without  a 
trial,  he  can  be  promoted  to  a  higher  or  a  more 
lucrative  post.  We  have  seen  that,  in  order  to 
render  them  more  dependent,  and  make  them 
constantlv  feel  the  desire,  nay,  the  want  of  pro- 
motion, tne  Courts  of  First  Instance  are  divi- 
ded, with  regard  to  their  salaries,  into  seven 
classes,  the  lowest  of  which  cannot  yield  to  its 
members  more  than  36/.  a  year;  which,  by 
subserviency  and  a  consequent  translation  to 
higher  tribunals  of  first  instance,  maybe  raised 
to  120/.;  that,  when  they  are  promoted  from 
the  tribunals  of  first  instance  to  the  royal 
courts,  the  same  scale  of  emoluments  necessa- 
rily continues  to  act  in  the  same  way,  and  ix^th 
the  same  success,  on  the  judges;  and  that, 
even  in  the  supreme  court,  the  Court  of  Cas- 
sation, when  all  judicial  promotion  stops,  the 
peerage,  or  what  they  prefer,  the  titie  and  the 
emoluments  of  councillor  of  state,  afford  in« 
ducements  to  new  sacrifices  of  prindples  and 
honesty.  The  consequence  is,  that,  in  any  law- 
suit in  which  the  government  or  any  pubHc 
authority  are  concerned,  the  case  is  always 
decided  in  their  favour,  or  in  favour  of  a  pssty 
patronised  by  an  influential  personage. 

"  In  cases  in  which  private  parties  are  con- 


cerned, there  is  no  better  chance  for  a  sound 
''  For  the  reasons  here  given,  and  subject  to  |and  eqmtable  decision,  on  account  of  the  igno- 

M  2 


120 


The  AdmiMratum  (if  Justice  m  France. 


lance  or  venaJity  of  the  judges.  One  may 
easily  imagine  that  very  few  gentlemen  of  merits 
of  good  families  and  connexions,  of  indepen- 
dent property,  or  enabled  by  their  legal  know- 
ledge ana  their  talents  to  rise  at  the  bar,  and 
to  derive  a  competent  income  fiom  their  prac- 
tice, wiU  condescend  to  accept  a  judgeship  with 
between  36/.  and  48/.  a  year,  ft  follows,  that 
most  of  the  judges  in  the  courts  of  first  in- 
■tanoe  are  taken  from  among  the  young  bar- 
risters, who  either  have  just  sense  enough  to 
know  that  their  abilities  are  not  Ukely  to  gain 
much  of  the  public  confidence,  or  who,  having 
been  unsuccessfol  in  their  attempt  to  form  a 
eUmteOe,  and  preferring  the  paltry  pittance  of 
a  judgeship  to  the  independence  ol  a  barrister 
without  causes  and  without  fees,  apply  to  the 
deputy  of  their  ammdissemmt,  or  to  some  in- 
fluential elector,  to  obtain  from  the  ministry  of 
justice  one  of  the  vacant  places,  and  afterwards, 
if  successful,  do  their  oest  to  deserve  pro- 
motion. 

**  Some  few,  having  a  little  property,  are  also 
induced  to  foDow  the  same  course,  and  to  ac- 
cept a  small  judgeship,  as  a  stepping-stone  to 
higher  preferments,  which  they  are  sure  to 
obtain  if  they  are  electors.  But  they  generally 
prefer  those  functions  called  public  ministry, 
asking's  attorneys,  general  advocates,  or  at- 
tomeys-g[eneral,  as  they  afford  a  more  frequent 


are  made  out  every  year  by  aH  the  mayors  of 
the  communes,  assembled  at  the  chief  town  of 
their  canton.  They  are  then  given  to  the  sub- 
prefect,  who  sends  them,  with  Ids  observations^ 
to  the  prefect.  The  prefect  revises  those  lists, 
and  is  authorised  to  erase  the  names  of  those 
whom  he  considers  improperly  inserted,  al- 
though no  complaint  shoula  have  been  made 
against  their  insertion.  The  lists  are  then 
published. 

Parties  whose  names  have  not  been  inserted 
in  the  lists,  or  erased,  may  claim  their  insertion^ 
and  other  parties  may  claim  the  erasure  of 
electors  improperly  adxnitted ;  but  the  prefects 
and  the  councils  of  prefecture  adjudicate  oa 
their  claims.  The  law,  however,  allows  tiie  in- 
terested parties  to  appeal  to  the  royal  courts 
from  the  decisions  of  the  prefect;  but  the 
trouble,  expenses,  and  loss  of  time  attendant  on 
those  appeals  deter  most  of  them  from  defend* 
ing  their  rights.  In  case  the  number  of  the 
electors  of  an  electoral  college  should  be  re* 
duced  under  150,  the  prefect  may  supply  tlie 
deficiency  bv  Inserting  the  names  of  persona 
paying  less  tnan  200  francs  of  direct  taxes. 

But  all  the  persons  entitied  to  serve,  and  in* 
scribed  on  the  lists,  are  not  called  in  turn  at 
the  assizes.    The  prefects  select  every  year  from 
the  general  lists  a  certain  number  of  the  elec- 
^  tors,  according  to  their  known  opinions,  care- 
^  ng  their  zeal,     llieylfully  excluding  the  Legitimists  and  the  li- 
[ce  of  substitutes  to  the  berals,  and  thus  secure  the  judgment  of  their 
political  adversaries  by  their  friends.    ThSs  has 
been  fully  proved  by  the  correspondence  com- 
municated Dy  M.  Isambert  to  the  Chamber  of 
Deputies,  twelve  months  ago,  in  which  a  pre- 
fect recommended  the  postponement  of  a  trial, 
in  order  to  have  the  benefit  of  his  improved  list 
of  electors  and  jurjrmen.    Thus,  the  minister 
seems  to  have  nothing  more  to  fear  from  the 
courts  of  iustice  than  from  the  representative 
body;  and  his  subordinates  can  reljr  not  only 
on  his  support,  and  on  promotion,  m  propor- 
tion to  their  zeal  in  executing  his  commands, 
and  keeping  the  people  in  due  subjection,  but 
also  on  the  severity  of  the  jury  in  case  of  any 
prosecution  instituted  by  them  against  any  one 
who  dares  Question  their  authority,  resist  the 
execution  ot  their  orders,  or  publicly  censure 
their  measures. 

"  The  general  lists  of  the  juiy,  so  reduced 
by  the  prefects  to  one  fourth  or  their  former 
number,  are  then  forwarded  to  the  presidents 
of  the  royal  courts,  who,  every  month,  take 
from  those  lists  the  names  of  the  jurymen  who 
are  to  form  the  jury  during  the  following  as* 
sizes.  The  forty  names  are  drawn  by  lot,  at 
least  so  the  law  orders  it,  and  afterwards  the 
twelve  jurvmen  who  are  to  tir  the  case  are 
chosen  m  tWsame  manner  by  tne  judge,  in  the 
presence  of  the  Attorney-general,  who  prose- 
cutes, and  of  the  prisoner, 
'*  It  might  seem,  that,  after  the  careful  n* 


spportunity  of  ^. 

laerafore  solicit  the  ol 

Idnff's  attorneys,  which  more  rapidly  leads  to 
all  the  othen ;  and,  besides  that,  thev  have  the 
advantage  of  being  better  paid  than  the  judges. 
"  TVibunals  thus  composed  cannot  be  ex- 
paeted  to  shine  in  a  perfect  knowledge  of  the 
law.  The  fact  is,  that  the  bar  of  the  tribunals 
of  first  instance,  or  of  the  royal  courts,  is  very 
superior  to  the  judges  ana  other  ofllicials,  in 
science  and  in  talents.  This  is  the  natural 
consequence  of  the  system ;  but  a  more  pre- 
judicial consequence  results  from  the  smallness 
of  the  salaries.  Is  it  not  evident,  that  a  gen- 
tlemanly educated  man,  filling  judicial  func- 
tions, cannot  live  in  a  style  becoming  his 
station,  with  a  salary  which  can  hardly  provide 
for  the  fint  necessaries  of  life  ?  Is  it  not  plain, 
that  a  judge  so  circumstanced  cannot  but  be 
accessible  to  the  seductions  with  which  rank 
and  wealth  can  surround  his  seat;  that,  in  one 
word,  he  cannot  be  impartial  between  the  rich 
and  tile  poor  ? 

•*  Thus,  in  civil  cases,  when  the  government 
is  concerned,  or  when  rank  and  fortune  are  in- 
terested, very  little  justice,  if  any  justice  at  aU, 
can  be  expected  from  the  judidid  Ixmch,  by 
any  one  who  has  nothing  in  his  fikvour  but  his 
right  In  criminal  causes,  that  is  to  say,  in 
the  affidn  subject  to  the  dc^ion  of  a  jury,  the 
case  is  still  more  hopeless. 

It  has  been  mentioned   in   the  preceding 
chapter,  when  speaking  of  the  elections,  that 

the  deetoral  lists  of  the  departments  are,  at  the  [formation  of  the  lists  by  the  prefects,  tiie  pnb- 
wme  time,  those  of  the  jury  for  the  same  de-  lie  prosecutora  ought  not  to  be  afraid  of  what 
partmoots,  with  the  addition  of  state  pension-  I  they  call  scandalous  acquittals,  and  to  claim  an 
er^,  retired  officen,  persons  filling  public  oflioes,  extensive  right  of  chaflenge.  Such,  however, 
and  gnduates  of  the  miivernties.    Hiese  lists  is  the  case.    Th^  an  by  law  entitied  to  the 
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half  (twelve)  of  the  challenges,  and  ^  parties 
accused  have  the  same  number,  and  no  more, 
however  numerous  they  be.  I  have  seen,  in  a 
political  prosecution,  twenty-eight  prisoners 
tried  by  ten  placemen,  and  only  two  indepen- 
dent men,  the  Attomey-ffeneral  having  chal- 
lenged all  the  others.  Of  course  they  gave  a 
good  verdict. 

"  Yet  there  were  still  two  dangerous  practices 
in  the  course  of  the  deliberations  of  the  juries. 
first,  the  jurymen  expressed  and  debated  their 
opinions,  and  it  sometimes  happened  that  one  or 
two  honest,  intelligent,  and  courageous  jurymen 
convinced  their  colleagues  by  the  force  of  their 
amnnents,  or  awakened  in  their  minds  a  sense 
oTaotyyTHi  feeling  of  mercy.  Secondly,  it  was 
any  to  know  the  votes  of  every  one  of  the 
juiymen,  and  to  let  the  public  know  to  whom 
were  doe  the  horrid  sentences  so  frequently 
praiounced.  To  get  rid  of  these  inconve- 
jnokoes,  the  law  was  altered ;  and  by  the  new 
act,  every  juryman,  on  retiring  to  consider  the 
cunc,  receives  from  the  president  of  the  court  a 
card,  (im  huHHm,)  on  which  the  question  rela- 
^ro  to  the  guilt  of  the  prisoner  is  written,  and 
uie  jury  are  requested  to  write  secretly  and  in 
thdbr  torn,  yes  or  no,  imder  the  question,  and 
Id  put  their  cards  in  a  box  prepared  for  that 
porpose.  Afterwards  the  foreman  of  the  jury, 
in  toe  presence  of  his  ooPeagues^  takes  out  the 
cards,  examines  them,  and  decliores  the  majo- 
rity for  or  against  the  accusation.  By  such 
ppooess  all  discussion  is  precluded,  and  every 
one  may  condemn  without  fear  of  the  conse- 
quences on  the  part  of  the  pubHc ;  whilst  an 
acquittal  exposes  them  all  to  the  vengeance  of 
the  government.  And  that  is  what  is  still 
caDed  trial  by  jury !" 


THE  PROPERTY  LAWYER. 


PARTITION   OF    COPYHOLDS. 


By  the  Copyhold  Act,  4&5  Vict.  c.  35, 
a.  85,  it  is  enacted,  that  from  and  after  the 
passing  of  the  act  it  shall  be  lawful  for  any 
court  of  equity,  in  any  suit  to  be  there- 
alter  instituted  for  the  partition  of  lands 
of  copyhold  or  customary  tenure,  to  make 
the  like  decree  for  ascertaining  the  rights 
o£  the  parties,  and  for  the  issue  of  a  com- 
miasion  of  partition  of  the  lands,  as  may 
DOW  be  made  according  to  the  practice  of 
such  court  with  respect  to  lands  of  free- 
hold tenure. 

But,  independently  of  this  act,  a  parti- 
tion of  copyholds  cannot  be  decreed.  See 
Seoa  T.  Fawcet,  1  Dick.  299 ;  HcmcoMUe 
T.  Ckarlesworih^  11  Sim.  315;  OaU^  v. 
StiMf  1  Eden,  261 ;  and  Lord  Langdale, 
M.  R.9  has  recently  expressed  the  same 
cpinioB.  **  Thb  property,"  said  his  lord- 
afaifs  <*aeema  dearlv  to  be  of  the  tenure  of 
freeholda,  and  i  have  always 


understood  that  the  court  has  constantly 
declined  directing  a  partition  of  copyholds, 
and  for  similar  reasons,  of  customary  free- 
holds. Two  cases  have  been  produced; 
they  may  be  consistent  with  the  general 
rule  if  there  had  been  both  freeholds  and 
copyholds  to  be  divided,  and  the  court  di- 
rected such  a  partition  as  to  give  tlie  en- 
tire copyhold  to  one  party,  and  the  free- 
hold, or  a  part  of  the  freehold,  to  the 
other."  Jope  v.  Morshead,  6  Beav.  213. 
This  last  course  was  taken  in  the  case  of 
Dillon  V.  Coppin,  6  Beav.  217  n.,  on  a 
suit  previous  to  stat.  4  &  5  Vict.  c.  35,  s. 
85,  for  a  partition  of  freeholds  and  copy- 
holds, where  the  court  directed  the  copy- 
holds to  be  allotted  in  entirety  to  one  of 
tlie  parties. 


COVfiMANT   FOB   QUIBT   ENJOYMENT. 

Four  messuages  were  demised  to  the 
plaintiff  for  60  years,  at  an  annual  rent  of 
60/.,  and  there  was  a  covenant  that  the 
plaintiff,  paying  the  rent,  &c.  should  quietly 
enjoy  the  demised  premises  during  the 
term,  "  without  any  let,  suit,  trouble,"  &c. 
in  the  usual  form,  "  of,  from,  or  Irjr  the 
lessor,  his  trustees  or  assignees,  or  any 
other  person  or  persons  lawfully  claiming 
or  to  claim,  by,  from,  or  under  him,  them, 
or  any  of  them."     After  the  execution  of 
the  lease,  the  collector  of  land-tax  entered 
on  the  premises  and  made  a  seizure  of 
some  goods,  as  a  distress  for  arrears  of 
land-tax  due  from  the  lessor  before  the 
demise.      An  action  of  covenant  having 
been  brought  against  the  lessor  for  da- 
mages, the  defendant  demurred  generally 
to  the  declaration.     There  was  no  cove- 
nant against  the  defaults  of  the  lessor. 
And  it  was  held  that  the  distress  for  land- 
tax  was  not  a  proceeding  within  the  terms 
of  the  covenant,  and  that  the  words  of  the 
covenant  related  to  disturbance  by  perscms 
claiming  by  title  yr-om  the  lessor ;  and  as 
in  the  present  case  the  clause  was  agunst 
him,  it  was  not  within  the  words  of  the 
covenant.     Stanly  v.  Ib^,  3  Adol.  Sc 
Ellis,  105  N.  S. 


ORDER  OF  COURT  OF  CHANCERY. 

PRISONERS  IN   CONTEMPT. 

Friday,  6th  December,  1844. 

The  Riffht  Honourable  John  Sinctetoiv 
Loid  Lyndhunt,  Lord  High  Chanedlor  of 
Graat  Britain,  by  and  with  Uie  advice  and  cob* 
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sent  of  the  Right  Honourable  Henry,  Lord 
Langdale,  Master  of  the  Rolls,  The  Right 
Honourable  Sir  Lancelot  Shadwell,  Vice-Chan- 
cellor  of  England,  The  Right  Honourable  the 
Vioe-Chancellor,  Su:  James  Lewis  Kiught 
Bruce,  and  The  Right  Honourable  the  ^e- 
Chancellor,  Sir  James  Wigram,  doth  hereby 
order  and  direct  in  manner  following,  that  is 
tosay:-* 

That  in  every  case  in  which  implication  shall 
be  intended  to  be  made  for  the  discharge  of 
any  prisoner  in  contempt,  and  for  the  payment 
oat  of  the  Suitors'  Fund  of  the  costs  of  such 
€  mtempt,  in  pursuance  of  the  provisions  for 
that  purpose  contained  in  an  act  of  the  first 
year  of  the  reign  of  his  late  Majesty  King 
VTilliam  the  Fourth,  intituled  "  An  Act  for  Al- 
tering and  Amending  the  Law  regarding  Com- 
mitments by  Courts  of  Equity  for  Contempts, 
and  the  taking  of  Bills,  pro  coi^esfo,"  notice  in 
writii^  of  such  intended  apphcation  shall  be 
served  upon  the  solicitor  to  the  Suitors'  Fund, 
two  clear  days  at  the  leeist  before  the  day  upon 
which  the  application  is  intended  to  be  madte. 

That  in  everv  case  in  which  a  reference  to 
the  Master  unoer  the  said  act  shall  be  directed 
to  inquire  into  the  fact  of  the  poverty  of  any 
prisoner  in  contempt,  notice  in  writing  of  the 
order  of  reference,  and  of  every  warrant  to  pro- 
ceed thereupon  before  the  Master,  shall  be 
duly  served  upon  the  solicitor  to  the  Suitors'* 

(Signed)    Lyndhurst,  C. 

Langdale,  M.  R. 
Lancelot  Shadwell,  V.  C.  E. 
J.  L.  Knight  Bruce,  V.  C. 
James  Wigram,  V.  C. 


LECTURES  AT  THE  INCORPORATED 
LAW  SOCIETY. 

TRANSFER  OF   PROPERTY   ACT. 

The  lectures  now  in  proffress  at  the  hall  of 
the  Incorporated  Law  Society  comprise  three 
courses :  the  1st,  by  Mr.  Caky  ShadweU,  on 
Convejrancing;  the  2nd,  by  Mr.  Archibald  J. 
Stepheiu,  on  Common  and  Criminal  Law;  and 
the  3rd,  by  Mr.  John  Adams,  on  Equity  and 
Bankruptcy.  These  lectures,  which  are  de- 
livered every  Monday  and  Friday  evening,  are 
too  voluminous  to  be  reported  in  these  pages ; 
but  we  are  enabled  to  state  the  substance  of 
Mr.  Civley  ShadweD's  able'lectures,  so  far  as 
they  relate  to  the  recent  act,  7  &  8  Vict.  c.  76, 
entitled  ''An  Act  to  Simplify  the  Transfer  of 
Fh)perty/'  and  which  will  come  into  operation 
on  tbe  Ist  of  January,  1845.  As  every  com- 
ment on  the  act  must  be  read  with  interest  by 
the  profession,  we  shall  give  this  portion  of  the 
lectures'  as  fully  as  possible. 

Mr.  ShadweU  stated,  that  the  act  purported 
to  alter  in  many  respects  some  of  the  common 
forms  of  Conveyancmg,  and  to  introduce  many 
serious  alterations,  and,  he  h<^d,  improve- 


ments, into  the  law  of  real  property.  Most  of 
the  alterations  had  formed  the  subject  of  tbe 
deliberatiims  of  the  late  Real  Property  Codw 
mission,  and  were  adverted  to  witfimore  or  less 
distinctness  in  its  reports ;  and  the  act  might 
therefore  in  some  sort  be  considered  as  one  of 
the  legacies  of  that  commission. 

It  was  understood  that  the  original  sketch  of 
the  bill  was  drawn  up  by  his  late  lamented 
friend  Mr.  Tyrrel,  who  was  himself  one  of  tfie 
commissioners,  whose  name  must  ever  be 
honourably  remembered  as  the  author  of  the 
New  Statute  of  Wills. 

llie  bill  came  into  parliament  under  the  very 
highest  auroices,  having  been  brought  into  Hie 
House  of  Lords  by  tl^  present  Lord  Chan- 
cellor, and  introduced  by  him  in  a  very  able 
speech. 

During  the  progress  of  the  bill  through  the 
committee  of  tne  House  of  Lords,  nearly  one- 
half,  as  it  stood  when  originally  introauced, 
was  struck  out ;  it  being  thought  that  the  sub- 
ject matter  of  the  clauses  so  struck  out  re- 
quired further  consideration,  but  at  the  same 
tune  an  intimation  was  given  that  the  clauaes 
80  struck  out  would  be  introduced  in  a  sepa- 
rate bill  on  a  future  occasion.  It  would  be 
seen,  therefore,  that  the  present  was  not  to  be 
considered  a  complete  measure ;  and  as  some 
of  the  clauses  so  struck  out  had  a  considerable 
bearing  on  those  thitt'remain,  it  would  be  con- 
venient to  read  the  marginal  summaries  of  the 
clauses  of  the  present  act  as  it  stands,  and  then 
the  marginal  summaries  of  the  clauses  that 
have  been  struck  out.  The  marginal  sum- 
maries of  the  act  are — 

Ist.  Meaning  of  words  defined. 

2nd.  Freehold  land  may  be  conveyed  by 
deed  without  livery  of  seisin  or  prior  oargain 
and  sale. 

3rd.  Partitions,  exchanges,  and  assigoments 
to  be  by  deed  only. 

4th.  Leases  and  surrenders  in  writing  to  be 
by  deed. 

5th.  Contingent  interests  may  be  conveyed 
by  deed. 

6th.  No  implied  warranty  to  be  created  by 
"  grant"  or  "  exchange." 

7th.  No  conveyance  to  operate  by  wrong,  or 
to  have  greater  effect  than  a  release. 

8th.  Contingent  remainders  abolished.  Ex- 
ecutory devises  or  estates.  Existing  contingent 
remainders  to  continue. 

9th.  Executor  or  administrator  of  mortgagee 
empowered,  on  discharge  of  mortgage,  to  con- 
vey the  legal  estate  vested  in  the  heir  or 
devisee. 

10th.  Receipta  of  trustees  to  be  effectual  die- 
charges. 

11th.  Indenting  a  deed  unnecessary. 

12th.  The  remedies  for  the  rent  and  cove- 
nanto  of  a  lease  not  to  be  extinguished  by  the 
merger  of  the  immediate  reversion* 

13th.  Act  to  commence  from  the  31st  De- 
cember, 1844. 

14th.  Act  not  to  extend  to  Scotland. 

There  are  fourteen  clauses  in  the  act  as  it 
stands,  some  of  them  of  great  importasoe  and 
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makini^  vely  considerable  changes ;  but  in  the 
bin  as  it  6tood  on  Jts  introduction  there  were 
twenty-eight  clauses*  and  the  changes  were 
stin  more  extensive  and  important. 

Hie    marginal   summaries  of   the  clauses 
•truck  out  were  as  follows  :— 

1st.  A  bargain  and  sale  and  covenant  to 
stand  seised  to  pass  the  legal  seizin. 

2nd.  Appointment  to  trustees  to  uses  to  take 
effect  as  if  made  to  the  uses  at  once. 

3rd.  Married  women  may  assign  reversion- 
ary interests  in  money. 

4tlu  Deed  not  to  be  valid  unless  signed  as 
wdl  as  sealed  and  attested. 

Sth.  No  appointment  to  be  valid  unless  ex* 
ecuted  as  before  required,  except  a 
payable    to   the  separate  use  of  a 


whose  business  it  would  be,  at  least  in  the  first 
instance,  to  put  a  practical  construction  upon 
the  act. 

It  had  been  usual,  in  all  the  acts  that*  had 
been  passed  of  late  for  the  reformation  of  the 
law  relating  to  Real  Property,  and  indeed  a 
great  many  other  heads  of  law,  to  begin  by  a 
definition  of  the  sense  in  which  the  various 
words  introduced  into  the  act  were  to  be  used: 
that  the  ''male"  was  to  include  the  female; 
"land,"  all  kinds  of  real  property;  "  person," 
corporations  as  well  as  individuals,  and  so  on; 
ana  a  most  useful  j)ractice  it  was,  as  tending 
to  disencumber  legislative  enactments  of  that 
endless  repetition  and  verbosity  which  was  its 
money  I  peculiar  bane. 

married  I     The  learned  lecturer  then  read  the  defining 
!  clause  of  the  act,  and  observed,  that  in  consider- 
6th.  ApDointments  by  deeds  executed  like  ^  ing  its  provisions  it  would  be  very  necessary 
other   deeas  shall   be  valid,  although  other '  to  Dear  these  peculiar  definitions  in  mind.    He 
solemnities  are  required.  then  proceeded  to    the    2nd    section,  which 

7th.  Any  person  may  convey  to  himself  or  I  brougnt  him  to  a  subject  with  which  tlie  legis- 
his  wife.  ;  lature  had  dealt  a  very  short  time  previously  to 

8th.  Tenants  in  common  of  personal  pro-  the  present  enactment, — ^the  common  form  of 
perty  may  declare  themselves  to  be  joint '  conveyance  of  Lease  and  Release.  Here  Mr. 
tenants.  >  Shadwell  stated,  very  clearly  and  concisely,  the 

9th.  Disclaimer  not  valid  unless  by  deed  or  \  origin  of  the  law  and  practice  relating  to  Con- 
matter  of  record.  i  veyances  by  Lease  and  Release,  and  remarked, 
10th.  Married  women  may  disclaim.  that  the  machinery  which  he  described  must 
llth.  A  rent  charge  may  oe  apportioned.  i  be  admitted  to  be  very  clumsy,  and  it  might 
12th.  Release  of  part  of  the  land  from  a  rent  create  some  surprise  tnat  it  haa  been  endured 


not  to  be  a  release  of  the  whole. 

1 3th.  Conditions  not  to  assign,  &c.  without 
Boense,  not  to  be  determined  by  one  license. 

lliese  thirteen  clauses,  all  of  them  of  con- 
aderable  importance,  and  many  of  them  having 
an  immediate  bearing  on  tne  execution  of 
deeds,  and  therefore  within  that  peculiar  prac- 
tice of  solicitors  to  which  he  wished  as  much 
M  possible  to  confine  his  observations,  though 
thrown  out  of  the  late  act,  must  be  looked  upon 
as  very  likely  to  be  soon  asain  introduced  into 
parliament,  and  some  of  them  at  least  to  be- 
come the  law;  while  their  rejection  for  the 
present  casts  a  reflected  light  upon  what  had 
Deen  made  into  law. 

In  commenting  upon  an  act  which  had  not 
yet  come  into  operation,  the  lecturer  could  not 
of  course  avail  nimself  of  the  ordinary  resource 
of  an  annotator — the  decided  cases,  but  he 
hoped  he  had  something  more  to  rely  on,  in 
cnaearouring  to  axplain  the  meaning  of  its 
several  clauses,  than  nis  own  unuded  reflections 
and  conjectures. 

When  the  Lord  Chancellor  introduced  his 
bill  into  parliament,  he  caused  copies  of  it  to 
be  distributed  to  several  among  the  most  emi- 
nent of  the  conveyancing  counsel,  with  a  re- 
qpest  to  have  thehr  sentiments  on  its  various 
ctauses.  To  many  of  these  gentlemen  the  lec- 
Uaer  had  already  applied,  and  to  others  he 
intended  to  apply,  for  copies  of  their  communl 
eatioaa.  From  the  well  known  liberality  of 
lua  professional  brethren,  he  had  no  doubt  he 
nhoold  aneceed  in  -his  application ;  indeed  from 
some  he  had  already  received  die  papers  he 
asked,  and  he  therefore  should  be  enaoled  to 
the   deliberate  judgments  of  the  men 


so  long.  Ireland  and  our  colonies,  he  said, 
had  long  ago  shown  us  the  way  to  alteration, 
which  we  had  been  very  slow  to  follow. 

By  the  Irish  statute  on  this  subject  it  was 
enacted,  that  the  recital  of  a  lease  for  a  year 
contained  in  a  conveyance  should  be  held  to  be 
conclusive  evidence  of  its  existence;  and 
under  that  statute,  in  Irish  Conveyancing  a 
lease  for  a  year  had  altogether  fallen  into  disuse. 
By  several  of  the  local  legislatures  of  our  co- 
lonies the  lease  for  a  year  had  long  been  abol- 
ished, as  might  be  seen  in  Stokes  on  Colonial 
Law,  and  the  late  work  on  our  colonies  by  Mr. 
Burge. 

Our  own  first  legislative  interference  wiih 
this  form  of  conveyance  was  by  the  4  Vict, 
c.  21,  entitled  "  An  Act  for  rendermg  a  Release 
as  effectual  for  the  Conveyance  of  Freehold 
Estates  as  a  Lease  and  Release  by  the  same 
parties."  This  did  away  with  the  necessity 
for  a  lease  for  a  year,  but  as  it  was  only  to  be 
in  the  case  of  a  release  which  should  be  ex- 
pressed to  be  made  in  pursuance  of  that  act, 
there  was  left  behind  the  necessity  of  making  a 
distinct  reference  to  the  act,  which  was  to  l>e 
regretted,  both  from  the  danger  of  omission  of 
the  reference  by  careless  or  unskilful  practition- 
ers, and  from  the  reference  itself  being  wholly 
unnecessary,  and  merely  tending  unnecessarily 
to  lengthen  the  deed. 

The  second  clause  of  the  present  act,  which 
seemed  to  leave  nothing  to  be  desured,  was  as 
follows : — 

"That  every  person  may  convey,  by  any 
deed,  without  kvery  of  seisin  or  enrolment,  or 
a  prior  lease,  all  such  fireehold  land  as  he  might 
bobre  the  passing  of  this  act  have  conveyed  by 
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lease  and  release ;  and  everv  such  conveyance 
shall  take  effect  aa  if  it  had  oeen  made  by  lease 
and  release  :  Provided  always,  that  every  such 
deed  shall  be  chargeable  with  the  same  stamp 
duty  as  would  have  been  chargeable  if  sucn 
conveyance  had  been  made  by  lease  or  re- 
lease/* 

Under  this  clause,  therefore,  there  need  not 
be  any  reference  to  the  act.  The  only  doubt 
that  had  occurred  to  his  mind  on  this  section, 
was  in  connexion  with  the  13th  clause,  which 
enacts  that  this  act  shall  commence  from  the 
31st  of  December,  184  i,  and  shall  not  extend 
to  any  deed  executed,  or  to  any  estate  created, 
before  the  Ist  day  of  January,  1845.  On  these 
clauses  it  had  occurred  to  him  that  there  might 
be  doubts  whether  estates  pour  autre  vie,  created 
by  lease  dated  before  the  act,  could  be  safely 
conveyed  under  its  provisions ;  for  how  could 
it  be  said  that  such  an  estate  pour  autre  vie  was 
not  an  estate  created  before  the  1st  of  January, 
1845  ?  It  was  difficult  to  think  the  legislature 
intended  any  distinction  between  this  and  other 
kinds  of  estates,  but  he  did  not  see  how  they 
were  to  escape  from  the  words. 

By  this  total  abolition  of  a  lease  for  a  year, 
a  client  gained  something,  but  not  much ;  all 
that  he  gained  was  the  solicitor's  charge  for 
drawing  and  engrossing  the  lease,  and  that  in 
a  transaction  of  anymagnitude  could  scarcely 
be  worth  noti<!e.  The  lease  for  a  year  stamp 
was  sedulously  preserved  in  both  acts. 

It  would  be  important^  however,  to  remem- 
ber that  it  was  not  necessary  to  affix  this  lease 
for  a  year  stamp  where  the  estate  to  be  con- 
veyed was  equUable  merely,  and  not  legal.  An 
estate  sold  subject  to  a  mortffage  in  fee,  or 
where  the  benencial  interest  only  was  sold,  the 
legal  estate  being  outstanding  in  trustees, — in 
all  these  cases  there  needs  omy  the  ad  valorem 
stamp  on  the  conveyance,  and  the  lease  for  a 
year  stamp  might  be  saved. 

[We  shall  continue  the  report  of  this  part  of 
Mr.  Shadwell's  lectures  in  our  next  number.] 
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A  NEW  scale  of  fees,  allowances,  and  charges 
was  approved  by  the  Judges  of  the  Common 
Law  Courts  in  Ireland,  on  the  25th  November, 
under  the  authority  of  the  7  &  8  Vict.  c.  107, 
a.  39.  It  includes  the  general  rules  which  re- 
gulate the  principles  upon  which  taxation  shall 
be  conducted. 

As  these  rules  and  scale  of  costs  are  an  im- 
provement on  the  former  system,  and  may  fur- 
nish an  authority  for  improvements  in  England, 
we  shall  set  them  forth.  They  apply  to  the 
civil  side  of  the  Court  of  Queen's  Bench,  the 
Common  Fleas,  the  Exchequer  of  Pleas,  and 
the  Exchequer  Chamber : — 


Unchadmas  TlmHy  1844. 

Rule  U 

It  is  ordered  bv  the  judges,  that  the  fees, 
allowances,  and  cnarges,  mentioned  in  tbe  fol- 
lowing table,  shall  be  the  established  fees,  al- 
lowances, and  chaiiges  to  be  aUowed  to  attor- 
neys, on  taxation  of  costa  in  common  law 
business,  in  respect  to  all  business  done  from 
and  after  the  1 1th  day  of  October,  1844,  sub- 
ject to  such  alterations  as  the  judges  may  from 
time  to  time  direct ;  and  that  m  such  taxidtioa 
regard  shall  be  had  to  the  several  instmctknis 
and  directions  accompanying  the  said  table. 

Instructions,    Letters, 

£   9.  d. 

1  Instructions  to  proceed  or  defend  0    6    8 

2  Letter  for  payment,  or  to  settle, 

and  copy,  if  sent    .        .        .036 
N.B.  Not  to  be  allowed,  unless  sent  a 
sonable  time  before  action 

3  Other   letter,  when 

and  copy  .        •        .0 

4  Each  admtional  copy  .01 

Writs  and  Process. 

5  Capias  or  subpcana  ad  respon- 

aendum         .'      •        •        •  0  10 

6  Letters  missive  .        •        •        •  0  10 

7  Distringas,  or  other  process,  ori- 

ginal or  mesne,  to  enforce  ap- 
pearance       .        .        .        •  0  10 

8  Replevin  and  recaption  (for  both)  0  10 

9  Recordari 0  10 

10  Pone 0  10 

11  Attachment       •        •        •        •  0  10 

12  Certiorari,  or  habeas  corpus  cum 

causa 0  10 

13  Procedendo       •        •  •        .  0  10 

14  Prohibition        •        •  •        •  0  10 

15  Suj)ersedeas      •        •  .        •  0  10 

16  Writ  of  error     .        •  .        .0  10 

17  Venire  £Eu:iasjuratores  •        .0    5 

18  Distringas,  common  or  special 

jury,  with  copy  of  panel         .060 

19  Distnngas,  common  or  special 

jury,  witii  clause  of  view         •  0  10    O 

20  Habeas  corpus  ad  testificandum  0    5     0 

21  Subpoena  ad  testificandum         .040 

22  Subpoena  duces  tecum       •        .050 

23  Commission  for  witnesses  .        .0  12    6 

24  Capias  ad  satisfiiudendum  (indu- 

cting testatum)       •  •  0  12  6 

25  Fieri  tacias     (ditto)    .        •        •  0  12  6 

26  Elegit  (ditto)    .  .  0  12  6 

27  Retomo  habendo       .        .        •  0  10  O 

28  Habere  facias  possessionem,  sin- 

gle demise     .        .        .        •  0  10    O 

29  Ditto,  for  every  additional  demise  0    1    O 

30  Writ  of  possession,  1, 2  Will.  IV. 

c.  31,  s.  24,  &C.      .        •        •  0  10    O 

31  Writ  of  restitution     •        .        .  0  10    O 

32  Levari  facias,  or  other  writ  issued 

after  final  judgment  not  herein 
particukrly  specified      •        •  0  12    6 

33  Writ  of  inqury,  fee  .        .        .068 

34  Engrossing  ditto,  per  folio         .006 

35  Record  of  Nisi  Pnus,  fee   .        •  0  13    4 
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36  EDgiotffing ditto, per f(^.        .  o 

37  Writ  of  scire  facias,  fee      .        .0 

38  Engrossing  ditto,  per  folio         .  0 

39  Alias  mr  testatum  scire  fiuaas,  fee.  0 

40  Engrossing  ditto,  per  folio         •  0 
N.B.  The  above  fees  to  include  all  certifi' 

calQS  at  foot  and  endorsements,  sealing, 
and  all  things  requisite  to  complete  the 
writ  or  process. 

41  Pnedpe  for  Chancery  writ         .034 
42\dppeanuee  .        .050 

43  Appesrance  and  defence  in  eject- 

ment       0    5    0 

44  Termfm 0    6     8 

N.B.  Not  to  commence  for  d^r  party 

until  ^pearance,  and  to  end  with  final 
judgment.  Not  to  be  chargeable  for 
plaintifF,  unless  an  aet  in  court  be  done 
in  the  term.  In  cases  where  several 
separate  pleas  or  defences  are  put  in  by 
the  same  attomev,  one  term  fee  only  to 
be  allowed  for  all.  One  term  fee  to  be 
allowed  in  efectaeBt,  alAoogh  no  de- 
fence  be  taken. 


0    4    6 


0     1     0 


0    0     6 


Dra/lM,  C^fiet,  ^e. 

.45  Drawing   and   engrossing    any 
'plea&g,  3  folbs  or  luder     . 

46  Drawing   declarations,   and  all 

pleadmgs,  suggestions  on  re- 
cord, buls  of  exceptions,  spe^ 
cial  verdicts,  kc.  (to  include 
instructions  aud  copies  for 
counsel,  when  employed,)  per 

foho 

N.B.  In  cases  of  difficulty  and  impor 
tance,  wherein  the  pleading  is  short,  an 
additional  compensation  for  instructions 
gmn  to  counsel  may  be  allowed,  but 
within  the  rule  as  to  cases  for  advice  of 
proofe,  post.  No.  160.  Nothing  in  this 
schedule  is  to  interfere  with  the  general 
rule  of  the  8ih  of  May,  1832. 

47  Engrossing  ditto,  per  foUo 

48  Drawing  and  engroBsinff  affidavit, 

when  5  folios  or  unoer  • 

49  Drawing  affidavit,  per  folio 

50  Engrossing  ^tto,  per  folio 

51  Drawing  and  engrossing  petition, 

chai]^,  or  discharge,  and  copy, 
5  fdhos  or  under    • 
M  Drawing  petition,  charge,  or  dis- 
charge, per  foUo    . 
S3  Engrossing  ditto,  per  folio 
•4  Drawing  and  engrossing  recog- 
nisance, or  bau-piece 

55  Drawing   assignment   of  judg- 

ments, 10  folios  or  under 

56  Engrossing  ditto 

57  Drawing  and  engrossing  memo- 

rial oi  ditto    .... 

58  Drawing  and  ouprossing  warrant 

to  enter  satisfaction  of  judg- 
ment      0 

59  Drawing  and  engrossing  submis- 

sbn  or  award,    5  folios   or 

under    .        ,        ,        .        .  0  10    0 
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£   8.  d. 

60  Ditto  for  each  additional  folio    .010 

61  Drawing  and  engrossing  consent 

or  undertaking,    5    folios  or 

under 0    3    4 

62  Ditto  for  each  additional  folio    .006 

63  Drawing  and  engrossing  receipt 

for  money  or  other  matter,  m 

a  cause  •        •        .        .        .026 

64  Drawing  deeds,  or  like  instru- 

ments, not  herein  specially 
provided  for,  for  each  skin  of 
15  folios         .        •        •        •  0  15    0 

65  Engrossing  ditto       •        •        .  0  15    0 
N.fi.  At  the  same  rate  for  a  greater  or  a 

less  quantity. 

66  Filling  common  bond  and  war- 

rant      .        ;        .        •        .  0  12    4 

67  Drawing  and  engrossing  any  or- 

dinary power  of  attorney        .0  12    4 

68  Copy  deeds  for  oyer,  per  tolio    .006 

69  Summons  in  ejectment  «  0    5    0 

70  Notice  that  ejectment  is  brought 

for  non-payment  of  rent,  or  on 

elegit,  or  the  like    •        •        •  0    5    0 

71  Each  necessary  copy  of  declara- 

tion in  ejectment,  summons, 
and  notices,  not  exceeding  300 
copies,  as  Ihnited  by  statute  4 
Geo.  IV.  c.  89       «        .       .026 
N.B.  The  attorney  for  the  lessor  of  the 
plaintiff  shall  verify  the  necessity  of  the 
service  .  claiiued  i|b  to  each  respective 
individual,   to   the  satisfection  of  the 
officer. 

72  Drawing  notice,  partieulars  of 

denumd  or  set-off  «  .040 

N3.  The  officer  may  allow  for  drawing 
long  and  spedal  notices,  where  requisite, 
at-a  rate  not  exceeding  6d,  per  fofio. 

73  Copy,  ditto,  6  fohoe  or  under     .010 

74  Ditto,  for  each  additional  folio  .002 

75  Service  of  notice,  rule,  or  order 

in  Dublin  on  opposite  attorney  0    1    0 

76  Certificate  of  description  of  de- 

fendant, &c.  pursuant  to  sta- 
tute 9  Geo.  IV.  c.  35,  ss.  8,  9   0    2    6 

77  Drawing  repcnrt,   including   at- 

tendance on  the  master,  &C 
for  instructions  for  his  report, 
and  drawing  rough  draft  there- 
of and  of  Mhedules,  for  each 
folio,  or  concluding  part  of  a 
folio,  for  so  many  as  the  signed 
report  and  schedules  shall  con« 
tarn       .        •        •        •        .006 

78  EaffTossing  report  and  schedules, 

for  each  folio  •        •        .        .008 

79  Drawing  and  engrossing  report 

upon  order  to  tot    .        •        .068 

80  Each  copy  of  an  ordinary  writ, 

order,  notice,  consent,  sum- 
mons, or  the  like   .        •        .010 

81  All   copies   of  documents    not 

herein  otherwise  provided  for, 
for  each  folio  .        .002 

N.B.  Paper  or  parchment  not  to  be 
charged  for  or  allowed  in  any  case, 
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£  s.  d. 
hemg  included  in  the  allowances  made 
in  this  schedule. 

Atitndances. 

82  Attendance  and  fee  on  side  bar 

rule,  or  to  make  order  of  Nisi 

Prius  a  rule  of  court       .        «  0    3    4 

83  Attendance  on  each  motion  in 

court,  or  in  chamber,  not  re- 
quiring notice,  including  at- 
tendance on  counsel       .        .068 

84  Attendance,  on  common  motions 

on  notice,  day  of  hearing        .068 

85  Attendance  on  new  trial  motions, 

trials  by  the  record,  or  law  ar- 
guments, day  of  hearing         .  0  13    4 

86  Attendance,  while  case  in  the  list 

and  not  called  on,  each  day    .034 
N.B.  This  fee  not  to  be  allowed  for  any 
dity  on  which,  by  the  practice  of  the 
court,  the  case  is  not  to  be  called  on. 

87  Attendance,  to  mark  judgment  .034 

88  Attendance,  to  satisfy  judgment, 

including  signing  the  roll       .068: 

89  Attendance,  on  writ  of  inquiry  or 

inquisition,  in  Dublin     .        .  1     }    o 

90  Ditto,  in  the  country  .220 
N.B.  These  fees  to  mclude  all  attendances 

for  delivery  and  return. 

91  Ditto,  on  record  of  Nisi  Prius,  in 

Dublin,  day  of  trial        .        .2    2    0 

92  Ditto,  each  succeeding  day  of 


103 
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109 


trial 


2     2    0 


93  Attendance  on  ditto,  while  cause 

in  the  list  unheard,  each  day  .068 

94  Assise  fee,  jury  being  sworn      .550 

95  For  each  day  of  tnal  after  the 

fint       .  ...220 

96. H. record  at  the  assises  entered 

:  and  jury  not  sworn        •        .220 

97  Tobeincreasedoncircumstances, 

but  not  to  exceed  .        .        .  5  .6    0 

98  As  between  attorney  and  dient, 
^     if  the  attorney  tmfikjtd  it  the 

trial  be  not  a  practitioner  of  the 
county,  the  client,  will  be 
liable  to  pay  him  in  lieu  of  the 
assises  fee,  for  each  day  neces* 
saril)r  occupied  .        .220 

99  Also  his  actual  trareUing  and 

other  expenses,  or  in  heu  of 

them,  per  diem       .  .110 

100  Attendance  on  the  sheriff,  or  his 

retnminp^  officei,  coroner,  or 
elisor,  with  writ  and  for  return, 
or  for  assignment  of  bail  or  re- 
plevin bond  .        •  .  o    3    4 

101  Attendance  on  the  registrar,  with 

docket  of  record,  and  cop}'  of 
bill  of  particulars,  (with  ceitifi* 
cate  of  counsel,  where  requi- 
site) and  to  enter  cause. for 
trial 0    6    8 

102  Attendance  and  docket  for  regis- 

trar, of  plea  of  confession  or 
consent  for  judgment  given, 
and  that  cause  will  not  pro- 
ceed to  trial   •        •       •       .034 
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123 
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Attendance  for  fXNitea,  if  not  filed 
on  the  proper  day  .  .034 

Attendance  to  see  cause  set  down 
for  argument  .        •        .034 

Attendance  on  officer,  with  notice 

of  motion       .  .        .034 

Attendance  for  and  filling  first 
summons  to  go  before  officer 
or  arbitrator 0    3    4 

Attendance  on  Judge  or  baron  for 
order  and  fiat,  or.  letter  mis- 
sive ,        .06ft 

Attendance  and  docket  forjudge 
or  baron,  with  notice  for  new 
trial  motion,  or  conditional 
order  for  setting  aside  verdict 
or  nonsuit,  together  with  the 
necessary  documents  .034 

Attending  noting  books  for  the 
judges,  indexing  and  endors- 
ing the  points  S  exception  or 
objection,  including  instruc- 
tions  and  attendance  on  coun- 
sel for  the  points,  if  necessary  0  13    4 

Attendance  before  the  master  on 
special  reference    ...        .  0    6    S 

Attendance  to  enrol  memorial  of 
assignment  of  judgment         .06$ 

Attetiaing  to  amend  pleadings 
under  order  or  by  consent      .  O    6    • 

For  all  the  attendances  in  ihe 
offices  of  the  courts  in  cases 
where  no  term  fee  allowed      .068 

Attending  to  draw  money  out 
of  court         .        •        .        •  t) 

Attendance  to  strike  special  jury  0 

Attendance  to  reduce  special  jury  O 


13 
6 
6 
2 

1 


6 
6 
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125 
126 


List  of  48  names  \  0 

List  of  24  names  .        .0 

Attendance  inquiring  as  to  sol- 
vency of  sureties  jnroposed     .068 
Attendance,  putting  in  or  oppos- 
ing spedaf  bail  or  sureties      .  0 
Attendance  at  the  Stamp  Office    0 
Attending  to  settle  and  pay  debt 
and  costs,  (debt  20/.  or  up* 

wards) 0    6    8 

Ditto  debt  under  20/.         .        .034 
N.B.  In  actions  of  assumpsit,  debt,  or 
covenant,  for  sums  under  20^,  or  iiritk* 
in  the  proviso  of  the  rule  of  8th  Mqr« 
1832,  the  instructions  and  attendances 
shall  be  taxed  at  the  scale  of  cbams 
mentioned  in  this  schedule,  reduced  Dy 
one-half,  and  if  for  sums  under  5/,  no 
instruction  or  attendance  shall  be  al« 
lowed.     But  this  shall  not  extend  to 
actions  brought  for  the  purpose  of  try* 
ing  a  right  to  property  more  extensm 
than  the  sum  sued  for. 
Attending  and  obtaining  or  giv- 
ing undertaking  to  appew,  in* 
eluding  undertaking      ,        .06$ 
Attendance  to  pay  money  into 
court 


Attending  on  a  view  juiy,   in 
Dublin  ...... 


0  13    4 
0  13    4 


F§e$  ofAttwneyi  mlr^md- 


£   s,    d. 
U7  Ditto^  la  tl^  country,  according 
to  distance,  not  exceeding,  ex* 
eloBive  of  travelling  expenses, 
per  diem        .        .  .220 

128  Attendance  on  arbitrators,   for 

each  hour  when  business  done  0    6    8 

129  Not  to  exceed  on  any  day  .        .200 

130  Attending  the  parties  on  execu- 

tion of  deeds,  warrants  to 
acknowledge  satisftction,  or  to 
see  assignments  of  judgments 
and  memorials  executed .        .068 

131  Also  for  each  execution  at  a  dif- 

ferent time  and  place     .        .068 

132  Attending  to  examine  witnesses, 

in  cases  of  difficulty  and  im- 
portance, not  to  exceed  in  any 
case 2    0    0 

133  Attending  to  inspect  or  exhibit 

documents  .  .068 

134  Attending  counsel  with  briefs, 

cases,  i^eadings  when  special, 
refreshers,  retainers,  to  appoint 
consultations,  this  to  include 
attendance  on  all  the  counsel, 
BO  matter  how  man^v  .068 

135  Attending  conaultation  (see  rule 

of  8th  May,  1932)  .  0  13    4 

136  Each  necessary  attendance  not 

herein  otherwise  provided  for, 

for  the  first  hour   .        •        .068 

137  If  on  a  public  board,  for  the  first 

hour 0  13    4 

138  For  each  further  hour  on  same 

day       .        •        .        .        .068 

139  Not  to  exceed  on  same  day        .10    0 

140  Each  necessary  attendance  on  the 

client,  or  on  any  other  person 
by  hit  directions,  for  the  first 

hour 0    6    8 

141.  For  each  succeeding  hour  em- 
ployed   0    6    8 

142  Not  to  exceed  on  same  day        .10    0 

143  On  appointment  of  new  attorney, 

for  nis  necessary  instructions 
to  enable  him  to  obtain  a 
knowledge  of  the  cause,  in  or- 
dmary  cases  .        .        .        .068 

144  To  be  increased  when  the  oflicer 

is  of  opinion  the  labour  de- 
serres  it,  but  not  to  exceed  .200 
N.B.  This  not  to  be  allowed  aounst  the 
party,  except  in  cases  where  the  change 
arises  from  absolute  necessity,  not  from 
the  voluntary  act  of  the  client. 

145  Drawing  memorandum  of  judg- 

ment, &c.  and  copy  for  the  re- 
gister, under  the  7  &  8  Vict. 
C  90,  s.  2,  &c.        .        .        .050 

146  Attending  the  register  .034 

147  Signing  pleadings,  affidavits,  re- 

ports, or  other  documents,  to 
be  filed  pursuant  to  any  statute 
or  rule  of  court  •        .026 

N3.  The  signing  fee  for  writs  and  re- 
eards  is  immidMi  in  the  allowances  above 
made  for  those  instruments. 


Searches, 


W 


£   s.    d 


143  Search  in  the  office  for  appear- 
ance, declaration,  or  the  like  .034 

N.B,  These  searches  to  be  allowed  when 
the  time  limited  for  performing  ibe  act 
has  expired. 

149  Search  if  ejectment  moved  on, 

unless  ejectment  be  moved  on 
uponthefirst  day  ofterm      .0    3    4 

N.B.  Where  several  aepaxate  defences  are 
taken  m  ejectment  by  the  same  attorney, 
one  search  only  to  be  allowed. 

150  Search  for  judgment,  on  reviv- 

ing, satisfying,  or  assigning, 

(to  include  instructions)         .068 

151  Docket  and  copy  for  requisition 

for  search  to  be  made  by  the 
register  of  deeds  •        .054 

152  Attending  reoister  of  deeds  for 

office  search,  whether  common 

or  negative    .        .        .        •  0  13    4 

153  Search  on  adversary's  title  in  re- 

gtstiy  of  deeds  by  attorney, 
previous  to  bringing  ejectment, 
for  each  hour  he  is  actually 
and  necessarily  employed  in 
making  the  search  •        .068 

154  Draft  brief  for  trial,  comprising 

statement  of  the  case,  testi- 
mony of  the  witnesses,  and 
necessary  observations,  for  each 
brief  sheet  containing  6  folios  oX3    4 

155  Ck>pies  of  ditto;  also  copies  of 

the  necessary  pleadings  and 
documentary  evidence,  for  each 
sheet  containing  6  fohos         .  0    2|^ 

156  Draft  observations  and  copy  for     '^" 

counsel  on  motion,  law  argu-  ^^ftM 
ment,  or  the  like    .        .        .  0    6  ^4 

157  Copies  to  accompany  ditto,  of 

affidavits,  pleadings,  and  other 
necessary  documents  (when 
they  exceed  6  folios),  each 
sheet  containing  6  folios         .020 

158  Docket  of  retainer,  refresher,  or 

the  like,  for  the  first  counsel  .034 

159  For  each  of  the  other  counsel     .010 

160  Copy  statement  of  case  for  coun- 

sel to  advise  proofs  (see  rule 
of  8th  May,  1832)  for  each 
sheet  of  6  folios     .        .        .020 

N.B.  The  draft  of  such  case  allowed 
where  brief  for  trial  not  afterwards 
made.  Copies  of  pleadings  and  docu- 
ments sent  with  case  for  proofs  must  be 
aften^-ards  incorporated  with  briefs  for 
trial 


•  These  allowances  are  much  less  than  in. 
England. 


12$ 


161 


Atimnf^  CertyUmU  Duti^ 


Taxatim  qf  Costs. 


£  s.   d. 


Draft  costs  between  partjr  and 
party*  per  page,  to  contain  on 
the  average  20  items      .        .010 

162  Copy 0    0    6 

N.B.  In  costs  between  attorney  and  client 
no  draft  allowed;  nor  copy,  save  that  if 
the  attorney  had  f omiBhed  his  bill  to 
his  client  for  payment,  and  he  is  after- 
wards obliged  to  furnish  his  bill,  pur- 
suant to  the  sUtute,  or  if  he  be  obliged 
or  recjuested  to  fnmish  extra  copies  to 
his  cbent,  or  to  third  parties  (as  re- 
ceivers in  chancery,  &c.)  or  for  taxation, 
then  the  extra  copies  ure  to  be  allowed 
for  at  the  above  rate. 

163  Attendance  to  tax  costs,  not  re- 

qiuring  summons  .        .        .034 

164  Ditto,  on  summons,  debt  under 

.20/. 0    3    4 

165  Ditto,  on  summons,  debt  or  de- 

mand 20/.  or  upwards,  or  in 
ejectment,  replevin,  case,  or 
trespass,  &c 0    6    8 

166  For  each  successive  hour  .        .068 

167  Examining  a  bill  of  costs  by  the 

attorney  opposing  it  on  tax- 
ation, for  each  200  items,  or 
less 0    3    4 

168  On  enrolling  judgment,  or  other 

matter  of  record  prepared  by 

the  officer,  for  the  first  roll     .  0    5    0 

169  For  each  succeeding  roll    .        .026 

170  Half]:o]l,l&2G.  4.  c.  63.S.  30  0     1     3 

171  Transcript  for  the  court  of  error, 

fee 10    0 

172  Engrossing  ditto,  per  folio         .006 


RULK  II. 

The  above  table  being  intended  as  fixing 
merely  the  amount  of  fee  or  chaige  in  eacl 
item,  whether  between  party  and  party,  or  attor- 
ney and  client,  is  not,  bom  the  introduction  of 
«uch  items,  to  be  construed  as  thereby  autho- 
rising any  charge,  or  entitling  the  attorney  to 
anv  fee,  as  between  party  and  party  heretofore 
omv  allowed,  or  which  ought  only  to  be  pro- 
perly charged  between  attorney  and  dient,  or 
we  contrary;  but  in  so  far  as  the  officer  in 
w  taxation  of  costs  may  have,  or  may  thmk 
fit  to  exercise,  under  the  control  of  the  court,  a 
discretion  on  the  subject  of  particular  charges, 
it  is  considered  bv  the  judges  to  be  desirable, 
that  the  fees  and  charges,  between  party  and 
party,  should  assimilate  as  nearly  as  may  rea* 
•onably  and  justiy  be  attainable,  to  those  be- 
tween attorney  and  client. 

Rule  III. 

The  taxing  officers  are  authorised,  from  time 
to  time,  to  issue  general  directions  respecting 
the  mode  of  preparing  affidavits  to  be  used 
before  the  taxing  officers  for  the  purpose  of 


regulating  the  taxation,  and  likewise  the  mode 
of  preparing  bills  of  coats,  and  the  use  to  be 
msuie  of  printed  forma  of  bills  of  costs  in  com« 
mon  cases,  and  the  charges  to  be  made  for  costs 
to  which  such  forms  are  applicable. 

RULB  IV« 

The  judge  at  Nisi  Prius  m^,  if  he  sliall 
think  fit,  certify  on  the  back  of'^the  record  at 
the  trial,  that,  in  his  opinion,  any  jparticular 
witness  or  witnesses  produced  at  either  side 
was  or  were  unnecessiiry ;  and,  in  the  taxation 
of  costs,  the  expenses  of  the  said  witness  or 
witnesses  shall  not  be  allowed  against  the 
opposite  party. 

(Signed)   Edward  Psmnibfathsr. 
John  Dohbbtt, 
Masibrb  Brady, 
Gharlbb  Burton, 
Richard  Pbhurvathui,. 
robbrt  torrbns, 
p.  C.  Gramptok, 
L.  Pbrrin, 
.  John  Richards, 
N.  Ball, 
Thos.  Lbproy, 
J.  D.  Jackson. 


ATTORNEYS'  CERTIFICATE  DUTY. 


7b  the  Editor  of  the  Legal  Observer. 

Sir, — As  the  plan  of  the  penny  postage  is 
proposed  to  be  applied  to  all  receqits,  I  beg  to 
throw  out  the  suggestion  to  your  numerous 
readers,  whether,  if  the  government  should  de» 
cline  on  the  score  of  deficiency  of  revenn^  to 
repeal  the  attorneys'  certificate  duty,  a  similsr 
plan  might  not  be  adopted  to  compensate  for 
the  loss. 

That  which  occurs  to  me  at  the  present  mo- 
ment is,  a  penny  stamp  on  every  writ  and  in- 
denture skin,  to  be  borne  by  tiie  solicitor  by 
whom  the  same  is  issued  and  engrossed. 
Would  not  some  such  arrangement  as  this 
throw  the  burden  of  the  duty  upon  each,  in 
proportion  to  his  business,  and  not,  ss  at  pre- 
sent, upon  the  young  beginner,  equally  with  tiie 
old  practitioner,— upon  those  who,  tiioogh  they 
do  not  earn  the  amount,  are  obliged  to  take  out 
their  certificates  to  avoid  the  necessity  of  read- 
mission, — ^to  keep  up  their  standing  in  society, 
to  act  professionally  for  their  medical  attendants, 
or  to  perform  acts  of  kindness  for  their  families 
and  friends  ? 

A  YOUNO  PrACTITI ONRR. 
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CANDIDATES  WHO  PASSED  THE  EXAMINATION. 

MlOBABUlAB  TbBM,  1844. 


Abrahams,  SamueU  Ae  yoimger 
Aldridge,  Walter 'V^Qiam       • 


Allen,  Winiam       •       * 
Ampblett,  Thomas         • 
Annstrong,  George        •        • 
Aafamofe,  Qiarlea  Caiff  •       • 
Barnard,  John,  the  yoimger    • 

Bamett,  Richard  Hnmphreys 
Btynea,  Geoige      • 
Bearcrolt,  Harry    . 
Bignold,  Edward  Samuel 
Bird,  Wm.  Bobiaaon 


Bcay,  PhOqk  ,       , 

Brockbank,  James 
Bravn*  Hemy  HOI 
Borbevy,  James  Fkshley 


Bnnrell,  William  Fitchett 
Bush,  Henry  Edgell 
Button,  James,  mt  younger 


Ctcpnm,  Frederick  Lucas 

Clarke,  Chazlea  Harwood,  B.  A. 

^aike,  William,  the  yomiger  • 

GIflave,  John  Jones 

Cox,  Spencer  March      .        • 

Crane,  Jolm  WiUiam  Howard 

i>abbi,Jolm 

DtTies,  Thomas     • 
Deny,  George  Whitfield 
I>ew]r,  Robert  Collen      . 


IMz,  Thomas 

Dixon,  William  .        . 

Downward,  George 

Dnnkall,  Robert,  tbe  younger 


Dnnnett,  Daniel,  the  yomiger 

Bdmett,  Tbomas    •        • 

Edwards,  James 

Elliott,  "Vniliam  Timbrell 


Estcourt,  Charles  Wyatt 
Evcrfll,  Thomas  George  . 
FeD,  William  Cotton  . 
FiBher,  James 
Fox,  Charles  Wright  . 
Franklin,  George  Fairfax 


7b  whom  Artickd,  Amgn^,  ^e^ 

.  Samuel  Abrahams,  4,  lincoln's  Inn  FUdi 

.  Joseph  Warner  Bromley,  1,  South  Sqoaiei 
Gray's  Inn 

•  John  Garrard,  High  Street,  Onley 

•  Roger  Williams  GenuUie  Younger,  Binningham 

•  Charles  Thompson,  Worungton 
,  Robert  Few,  a,  Henrietta  Street 

.  John  William  Allen,  Carlisle  Street,  Soho  Sqr. 

Charles  Pettitt  Allen,  Carlisle  Street 
.  Charles  James  Palmer,  24,  Bedford  Bow: 
.  Daniel  Smart,  Bmsworth,  Co.  Southampton    \ 
.  John  Bunr,  Bewdley 
.  Thomas  Bignold,  Norwich 
,  Thomas  James,  Crampton 

John  Lee  Bdl,  Brampton 

>  Henry  Bray,  Droitwich 

>  Wilson  Perry,  Whitehaven 

,  Isaac  Wrentmore,  19,  Lincoln's  Inn  Fields 
.   Benjamin  Burbeary,  Sheffield 

tiharka  Few,  Henrietta  St,  Covent  Garden 
Benjamin  Burbeary 
David  William  Weddell,  Gosport 
.  Elijah  Bush,  Trowbridge 
,  Samuel  Darid  Toung,  late  ofWooIpit,  Ob. 
Suffolk,  aofW  of  Bury  St  Edmunds 
William  Parr  Isaacson,  New  Market,  St 
Mary 
,  Charles  Markham,  Northampton 

William  Hughes  Brabant,  Savile  Place 
,  Robert  Bayley  FoDett,  Bedford  Row 
John  Swarbreck  Gregory,  Bedford  Row 
William  Oarke,  the  elder,  Thetford 
John  Cleaves,  Hereford 
John  Mdhuish,  Honiton,  Co.  Devon 
George  Pouhon  Wragg,  Birmingham 
Halford  Adcock,  Leicester 

Richard  Stephens  Taylor,  Gray's  Inn 
William  Pugh,  Hay 
Herbert  Mends  Gibson,  Plymouth 
James  Russell,  Ramsbury,  Co.  Wilts 
John  Frederick  Isaacson,  40,  Norfolk  Street, 
Strand 
John'Ford  Hyatt,  Newcastle-under-Lpie 
Samuel  Benjamin  Merriman,  25,  Austin  Friars 
Jonathan  Scarth,  Shrewsburv 
William  Druslcy,  Howden,  Co.  York 
Joseph  Blanshard,  Burland-of  Howden,  and 
South  Cave 
Charles  Henndl,  Bury  St  Edmunds 
John  Greene,  Bury  St.  Edmunds 
George  Furley,  Canterbury 
Charles  Edwards,  Totnes 
George  Frederick  Abraham,  6.  Gt  Marlborough 

Street 
Henry  Sewell,  Newport 
George  Price  Hill,  Birmingham 
Edward  Fisher,  Ashby-de-la-Zouch 
Edward  Stewart,  Norwich 
Thomas  Hippisley  Jackson,  Stamford 
Frederick  Fairfax  Franklin,  Attleburgh 


J 
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¥nm»n,  Daniel  Alexander 

Gatoe»  ^Tilliani  Brooks  . 
Goodinff^  Edward  Bryant 
Goodricb^  Arthur  . 


Grattan,  Enoch  Grafton , 
Gribhle»  Henry 
Haines,  Geoom  James    . 
'  Hammond,  Hienry 


CoHdidatti  whopasitd  the  Swammatian. 

•  Thomas  Freeman,  Brighton 

John  Tilleard,  34,  Old  Jewry 
.  Charles  Britten,  Northampton 
1  James  Randoldb,  Milverton 
^  John  Aubrey  wMtoombe,  Gloucester 
John  Peter  Fearon,  Inner  Temple 

•  .  John  Rogers  Wheeler,  Wokingham 
.  William  Gribble,  Barnstable 

•  .  James  Haines,  Farringdon 


Harrison,  Eldred 
Harrison,  John  Seppings 
Harvey,  Richard    . 


Savers  Turner,  Colchester 
Charl 


«  10,  Billiter  Sq. 


-les  Durce,  the  i 
Lawrence  Harrison,  Pe 
Alexander  Poulden,  Portsea 
Edward  Elwin,  Dover 
Waiiam  Bertram  Bishop,  2  Yenilam  Build- 
ings, Gray's  Inn 


Joseph  N.  Mourilyan,  Verulam  Buildings 
Heath,  Allan  Bormaa     •••...  Henry  Earle,  Andover 


Herrinff,  Geoive  Anthony       • 

Hicks,  Richard 

HiUerdson,  Frederick  Edward 


HiUiard,  William  Edward 


Walter  Hughes,  17,  Bucklcrsbur>' 
Thomas  Walker,  York 
John  Coverdale,  4,  Bedford  Row 
William  Thomas  Longboume,  4,  South  Square, 

Gray's  Inn 
Nash  Crosier  Hilliard,  2,  Raymond  Buildings, 
Gray's  Inn 
Edward  Amos  Chaplin,  3,  Gray*s  Inn  Square 


pThe  remainder  of  this  hst  will  be  given  in  our  next  number.] 


RECENT  DECISIONS  IN  THE   SUPE- 
RIOR  COURTS. 

mor^  CtatireUsr. 

[RepcrtedbyVfu.  Finnblly,  Esq.,  Banigter 
at  Low.] 

PRACTICE. —  PRODUCTION   OP  DOCUMENTS. 
— PRIVILEGED   COMMUNICATIONS. 

T%e  magter  qfa  skip  (which  had/oumdered)  was 
sent  to  India  by  the  owner  md  his  solicitor, 
to  collect  evidence  there  in  support  qf  an 
action  bronght  by  the  owner,  on  a  policy  of 
insurance  against  the  underwriter,  who 
afterwards  filed  a  bill  of  discovery  in  aidof 
his  defence, — 

Held,  that  the  letters  sent  home  by  the  master 
so  employed,  to  the  owner  and  solicitor, 
were  privileged  communications,  yalling 
tcithin  the  established  rule. 

In  1836,  Mr.  James  Stewart  brought  an 
action  against  Mr.  James  Steele,  to  recover  the 
amount  of  an  insurance  effected  on  the  ship 
"  Sherboume,"  which  belonged  to  Stewart, 
and  was  lost  or  foundered  in  the  East  Indies, 
in  the  year  1835.  The  plaintiff,  under  an 
order  of  court,  examined  witnesses  abroad, 
and  obtained  a  verdict  in  the  action.  The 
court  afterwards  granted  a  new  trial ;  where- 
upon the  defendant  filed  his  bill  in  this  court, 
for  discovery  in  aid  of  his  defence  to  the  action, 
and  for  an  injunction  to  stay  the  trial  thereof. 
Stewart,  in  his  answers  to  the  bill — he  put  in 
several  further  answers — stated  in  substance, 
among  other  things,  that  Warren,  the  master 
of  the  ship,  was,  in  consequence  of  his  know- 


ledge of  India,  sent  out  at  the  defendant's  ex- 
pense, h^  the  advice  and  suggestion  of  lus 
solicitor  in  the  action,  to  collect  evidence  in 
support  of  the  action,  and  that  during  the  two 
years  he  was  so  emptoyed  he  transmitted  sevo- 
ral  letters  to  the  defendant,  and  also  to  his  soli- 
citor, all  which  were  in  the  defendant's  pos- 
session or  power,  but  he  submitted  that  they 
were  confidential  communications,  and  that  lie 
was  not  bound  to  produce  them  to  the  plaintiff 
(in  eauity).  A  motion  was  made  on  the  part  of 
the  plaintiff  for  the  producticm  of  these  letters ; 
which  motion  the  Yice-Chancellor  (of  England) 
refused. 

The  motion  was  now  renewed  before  the 
Lord  Chancellor. 

Mr.  Bethell  and  Mr.  Hetherington,  in  sup- 
port of  the  motion. — ^These  letters  are  not  en- 
titled to  privilege,  which  is  confined  to  confi* 
dential  communications  between  a  client  and 
his  counsel,  solicitor,  or  attorney,  in  reference 
to  a  pending  suit;  and  the  privilege  is  the 
client%  not  ttie  solicitor's ;  Wiison  v.  BasialL* 
It  is  said  in  the  argument  in  that  case  that  in 
Madame  Du  Barrels  case  the  privilege  waa  ex- 
tended to  an  interpreter :  that  was  by  reason  of 
the  necessity  of  the  thing.  The  Yice-Chan- 
cellor admitted  tluit  the  protection  give  by  his 
Honour's  decision  in  this  case  is  a  further  ez- 
tensionof  theprivilege.  But  it  has  been  heretofore 
the  rule,  that  even  a  solicitor  is  bound  to  dis- 
close facts  obtained — ^not  confidentially  firom 
his  client,  but  from  collateral  quarters,  al- 
thott||[h  communicated  to  him  in  consequenee 
of  being  the  solicitor  in  the  case ;  Speneely  v. 
Schulenburg^     That  decision  is  referred   to 


4  T.  Rep.  753. 


^  7  East.  35r. 
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with  apiffolMtioii  in  Samper  v.  Birekmore*  by  the 
Matter  of  the  Rolls,  (now  Lord  Cottenham,) 
ivho  there  em,  that  letters  communicated  to  a 
aoiicitor  ''from  collateral  quarters  were  not 
protected,"  and  *'  that  he  was  bound  to  answer 
aneatkms  seeking  information  as  to  matters  of 
ncty  as  distinguished  from  matters  of  confi- 
dntial  communication."  lliese  observations 
are  quite  germane  to  this  case,  and  the  same 
eoiinent  judge's  observations  in  Desborouffh  v. 
RaMmr  are  still  more  applicable,  althoiuh 
that  case  is  not  quite  similar  in  its  facts.  The 
Vice-Chancellor  referred  to  Hughet  r.Buldulpk,* 
We  are  content  to  take  the  exposition  of  the 
nde  from  the  judgment  in  that  case.  The  pro- 
tection was  never  ^iven  to  any  person  unless 
he  was  in  the  position  of  a  person  ffiving  profes- 
sional advice ;  a  third  person,  who  overhears 
the  conversation,  or  is  made  privy  to  it,  may 
give  it  in  endence,  and  is  not  entitled  to  pro- 
tection. The  lettei:8  for  which  protection  is 
claimed  in  this  case  came  from  an  agent  of  the 
adhcitor.  Lord  Har^wicke  states  distinctly  in 
VaiUani  v.  Dodemead '  that  "  an  agent  is  not 
privileged  from  being  examined,  unless  he  is 
counsd,  solicitor,  or  attorney  ;**  and  the  present 
Master  of  the  Rolls,  in  Greenlaw  v.  King,*  says, 
*'  the  cases  of  privilege  are  confined  !o  solicitors 
and  their  clients ;  and  stewards,  and  persons  in 
tiiemost  closely-confidential  relation,  are  bound 
to  disclose  communications  made  to  them." 
Are  this  agent's  letters  to  be  privileged,  when 
he  himself  is  not  entitied  to  protection  from 
examination  ?  They  cited  also  Storey  v.  Lord 
Qeorm  Lemox  j^  BwnXmry  y.  Bunbury;^  and 
Combe  v.  the  Corporation  o/Lomdon,^ 

Mr.  RondUy  and  Mr..  Lewi$  opposed  the 
motioD. — ^It  is  true,  as  stated  in  WiUon  v.  Has- 
100,  protection  against  disclosure  is  the  privi- 
^ge  of  the  client,  and  not  of  the  solicitor;  still 
the  solicitor  is  the  person  to  be  privileged,  and 
not  the  client.  But  how  can  the  solicitor  be 
privileged,  if  his  agent  or  clerk  is  compelled  to 
disdoee  ?  The  soucitor  being  unable  himself 
to  do  all  the  business  of  all  his  clients,  must 
employ  agents ;  and  so  in  this  case  the  solici- 
tor employed  Mr.  Warren  to  collect  evidence 
in  India,  llie  broad  rule  is  this,  that  protec- 
tion is  to  be  extended  to  the  communications, 
not  only  of  the  solicitor  himself,  but  of  all 
whom  he  makes  his  agents,  as  standing  in  his 
shoes  in  relation  to  the  cause  of  his  client.  In 
Cmmpbett  y.  French,^  and  Preston  v.  Carr/^  the 
privuege  was  held  to  extend  t^  the  clerk,  llien 
u  the  clerk,  and  the  interpreter,  as  in  Madame 
Du  Barrel's  case,  are  privileged,  why  not  the 
agent  of  the  attorney?  Lord  Kenyon  says, 
emphaticaUy,  interrupting  the  argument  in 
Wilsom  ▼.  RastaU,''--"  In  Madame  Du  Barr^s 
1 1  considered  the  interpreter  as  standing 


«  3  MyL  &  K.  577. 

*  3  MyL  &  C.  520. 

*  4  Russ.  190.  ^  2  Atk.  524. 

»  1  Beav.  145.  *  1  MyL  &  C.  525. 

*  2  Beav.  173.         *  1  Y.  &  Coll.  NC. 631. 
'  2  Cox,  286.  "  1  You.  &  J.  175. 

■  4  T.  Rep.  756. 


in  the  same  situation  as  the  attorney  himself, 
and  I  said  at  the  trial  that  he  was  the  organ  of 
the  attoraey."  So  is  Mr.  Warren  the  organ  of 
the  solicitor  in  the  present  case.  The  answer 
stated  that  he  was  sent  out  by  the  advice  and 
at  the  suggestion  of  the  defendant's  solicitor, 
for  the  purpose  of  collecting  evidence  for  the 
action.  The  communications  made  by  him  to 
the  solicitor  are  as  confidential  as  if  made  to 
him  by  his  derk,  and  they  oiwht  not  to  bepro« 
duced.  If  the  solicitor  is  privileged,  all  persons 
employed  by  him  in  Ins  client's  cause  must 
be  nnvileged.  Some  of  the  letters  are  ^-ritten 
to  tne  defendant,  and  are  as  much  entitled  to 
protection  as  if  they  were  written  to  him  by  the 
solicitor.  The  nue  must  be  based  on  the 
principle  that  communications  bv  those  whom 
the  solicitor  employs,  are  equally  entitied  to 
I>rotection  as  the  solicitor's  own  communica- 
tions to  his  client.  In  Desborough  v.  Rawlins 
and  Sawyer  v.  Birckmiore,  the  communications 
were  not  made  to  the  solicitors  as  solicitors  of 
the  parties,  and  therefore  they  were  not  privi- 
leged. They  cited,  in  support  of  their  argu- 
ment. Walker  v.  FFiWrnmi,"  Curling  v.  Perriug,^ 
Bunbury  v.  Bunburyy'i  Uewellyn  v.  Badeley/ 
and  Herring  v.  Clobury.* 

Mr.  Bethell,  in  reply,  after  observing  that 
several  of  the  cases  cited  on  the  other  side  sup- 
ported his  motion,  said,  if  the  pri^nlege  had 
been  ever  extended  to  communications  like  the 
letters  in  question,  some  case  of  the  sort  must 
have  occurred  at  itin  prtttf,  but  no  such  case 
had  been  produced,  and  therefore  it  was  fair 
to  assume  that  the  privilege  contended  for  was 
never  recognised. 

The  Lord  Chancellor  said,  the  question  was 
of  great  importance,  and  he  should  take  time 
to  consider  it. 

The  Lord  ChanceHor.-^ln  this  case  an  action 
had  been  commenced  in  the  Court  of  Common 
Pleas,  by  the  defendant  here,  against  the  plain- 
tiff, to  recovery  on  a  policy  of  insurance  of  the 
ship  "  Sherbourne,"  at  and  from  Calcutta,  for 
a  period  of  twelve  months.  The  defence  to 
this  action  was,  that  the  ship  had  not  been 
seaworthy  at  the  time  the  insurance  was 
effected.  A  bill  was  filed  for  a  discovery,  and 
for  an  injunction  to  stay  the  action ;  and  the 
plaintiff,  in  tiie  bill,  moved  for  the  production 
of  papers  admitted  by  the  answer  of  the  defen- 
dant, and  set  forth  in  a  schedule  to  tliat  answer, 
as  being  within  his  possession  and  power.  The 
question  at  issue  between  the  parties  to  the 
motion  was,  whether  these  papers,  so  admitted 
to  be  wiUiin  the  possession  and  power  of  the 
defendant  or  his  solicitor,  did  not  come  within 
the  description  of  privileged  communications, 
which  he  was  not  bound  to  produce  for  the  in* 
spection  of  the  phdntiff.  The  answer  stated 
that  Thomas  J.  Warren,  the  master  of  the 
ship,  had  heeia  sent  out  to  India  to  collect  evi- 
dence in  support  of  the  action  on  the  policy, 
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and  that  he  had  been  engaged  in  that  service 
for  nearly  two  years,  in  consequence  of  it  being 
necessary  to  examine  a  great  number  of  natives 
and  others  who  had  been  engaged  in  the  mat- 
ters referred  to.  The  answer  also  admitted 
that  Warren  had  been  authorised  by  the  defen- 
dant's solicitor  to  pursue  these  inquiries,  and 
that  he  had  been  maintained  in  India  at  the 
expense  of  the  defendant.  In  a  subsequent 
answer,  it  was  admitted  that  Warren  had  sent 
home  divers  letters  and  communications ;  that 
ihese  letters  had  been  duly  received  by  the 
defendant,  or  by  his  solicitor,  and  were  now  in 
their  possession;  but  defendant  submitted, 
that  being  in  the  nature  of  confidential  com- 
munications, he  was  not  bound  to  produce 
ihem,  or  to  answer  whether  they  did  or  did  not 
refer  to  the  matters,  the  subject  of  the  inqtdry. 
In  a  further  answer,  it  was  admitted  that  these 
letters  were  written  while  Warren  was  residing 
in  ^cutta,  as  the  agent  of  the  defendant,  and 
that  the  letters  referred  to  the  matter  at  issue. 

It  does  not  appear  to  me  that  there  is  any 
inconsistencv  m  these  different  statements. 
Warren  mignt  have  been  sent  out  as  an  agent 
by  the  advice  of  the  defendant's  solicitor,  and 
acted  also  as  his  agent  for  the  collection  of  evi- 
dence. The  single  question  to  be  determined 
iSy  whether  the  communications  so  received  are 
to  be  treated  as  privileged.  First,  then,  as  to 
the  letters  written  bv  Warren  asHhe  agent  of 
the  solicitor  to  the  defendant :  When  a  solicitor 
is  employed  to  collect  evidence  for  a  client  in 
the  pending  suit,  it  is  quite  clear  that  all  com- 
munications between  them  respecting  the  col- 
lecting of  such  evidence  are  privileged.  But  a 
solicitor  could  not  always  act  in  his  own  per- 
son J  distance  and  various  other  circumstances 
might  occasionally  render  it  impossible.  Such 
was  the  case  in  the  present  instance.  Many 
of  the  persons  whose  evidence  was  required  were 
resident  in  India  and  other  places  abroad.  It 
was  necessary,    therefore,    that   the  solicitor 


The  motion  was  refused,  with  costs. 
Steele  y.  Stewart,  15th  of  December,  1843, 
and  14th  of  November,  1844.* 


Kollfi  Cotttt. 
[Reported  by  E.  Vansittart  Nkals,  E*4. 


Barrister  at  Law.'] 


DEMURRER. 


-  OFFER    TO 
PARTIES. 


DO     BaUlTY.  — 


On  a  bill  to  have  a  policy  (if  insurance  cfc- 
Uvered  up  on  the  ground  of  fraud :  Semble^ 
it  is  not  necessary  to  offer  to  repay  what 
has  beenpaid  by  way  of  premium. 

A  prayer  to  be  relieved  in  such  manner  as  the 
court  shaU  direct,  held  to  in^  such  an 
offer. 

The  biU  was  filed  by  three  directors  ofthe^ 
surance  company,  who  had  signed  the  ^*^ 
on  behalf  of  all  other  parties  int^etted 
therein,  except  the  defendants.  Held,  Ite^ 
it  was  not  necessary  to  make  the  direetar9t 
as  a  board,  parties. 

This  was  a  demurrer  for  want  of  equity, and 
of  parties.  The  bill  was  filed  by  three  of  the 
directors  of  the  Alfred  Insurance  Company, 
who  had  signed  a  certain  policy  of  insurance  m 
the  name  of  all  persons  interested  in  the  policy 
except  the  defendants;  and  it  sought  to  have 
the  policy,  which  it  alleged  to  have  been  ob- 
tained by  finaudulent  representations,  deUvered 
up.  It  was  admitted  that  the  allegations  of 
fraud  were  sufficient  to  sustidu  the  relief  asked, 
but  it  was  alleged  that  the  bill  was  defective  in 
not  offering  to  repay  tiie  sum  which  had  been 
paud  as  premium.  A  party,  it  was  said,  cir- 
cumstanced as  the  plaintiffs,  might  rest  on  his 
defence  of  fraud  at  law.  If  he  succeeded  there, 
he  might  retain  the  money  paid.  But  when 
he  came  into  equity  for  relief,  he  must  offer  to 
do  equity :  true,  upon  a  bill  for  an  account,  the 
court  would  direct  the  account,  though  the 


should  employ  an  agent,  and  whether  that  k-ji  ^^^^^^g^  j^^,  ^j£Pgi.  on  the  part  of  the  plain 
agent  so  employed  was  his  own  clerk,  or  anv  tiff  to  pay  the  balance,  should  it  be  found 
other  person,  appears  to  me  wholly  immaterial,  a^ngt  him ;  but  even  that  jurisdiction  was  as- 
In  the  performance  of  the  duties  thus  reqmred  j^med  with  hesitation,  and  after  much  doubt 


required 
firom  tlie  agent  employed  by  the  solicitor,  the 
communications  made  to  the  client  on  the  sub- 
ject of  the  evidence  to  be  collected  were  com- 
munications made  to  the  solicitor  himself,  fall- 
ing within  the  same  principle,  and  entitled  to 
the  same  protection.  As  to  the  letters  ad- 
dressed to  the  solictor  himself  by  his  agent, 
they  would  also  be  privileged,  being  written  in 
pursuance  of  inquiries  instituted  by  and  tmder 
the  dhrection  of  the  solicitor,  on  the  subject  of 
the  evidence  required  for  the  support  of  the 
action  at  law.  I  therefore  agree  with  the  Vice- 
Chancellor  in  thinking  that  these  documents 
ought  not  to  be  produced.  I  cannot,  however, 
concur  with  him  in  opinion,  that  there  was  any 
eztension  of  the  general  principle  in  thus  re- 
fusing to  make  the  order ;  on  the  contranr,  I 
think  that  it  came  within  the  same  principle  as 
that  which  governs  the  court  in  declaring  that 
the  communications  between  solicitor  and 
ciUent  are  to  be  considered  as  (Hrivileged, 


on  the  part  of  Lord  Eldon :  and  here  there  waB 
the  important  distinction,  that  the  plaintifir 
treated  the  whole  contract  as  void  ab  iniiia. 
How  could  the  court  order  the  repayment  of 
money  under  a  contract,  which,  if  it  sranted 
the  plaintiff's  prayer,  it  must  declare  to  be  void* 
The  objection,  it  was  urged,  became  stronger, 
when  coupled  with  the  second  objection,  vis., 
that  the  directors,  by  whom  as  a  board  the 
company  was  alleged  to  be  governed,  were  not 
there  as  such ;  but  only  thr^  of  them  in  their 
individual  capacities,  as  the  perscxis  who  had 
signed  the  policy.    For  if  the  court  were  to 

t  See  also  the  cases  of  BoUon  v.  the  Corpora^ 
tionqf  Liverpool,  3  Leg.Obs.  309;  Qreaumgk 
V.  OasheU,  5  Leg.  Obs.  302;  and  the  article 
on  the  "  Law  of  Attorneys,''  8  Leg.  Obs.  363,. 

M  seq.,  where  other  cases  pertinent  to  this- 

(point  are  mentioned. 
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order  repajnieiit  of  the  premiums,  that  would 
be  ghring  relief  as  against  the  company ;  while 
there  was  nobody  on  the  record  to  represent 
Ae  company.  Again,  wliat  was  to  hinder  the 
directors  from  film^  a  new  bill  if  the  present 
one  was  discharged,  and  wholly  disregarding 
these  present  plaintiffs  who  did  not  themselves 
allege  that  they  had  any  riffht  to  sue,  except 
under  the  authority  of  the  board  ?  It  was  not 
g^ed  on  the  bill  that  the  directors  were  too 
9|Cneious,  to  allow  of  their  being  all  made 
parties. 

Mr.  Wood  for  the  demurrer. 
He  dted  on  the  first  point,  Bromley  v.  Hoi- 
iamdy  G.  Coop.  9;  Ifoson  v.  Gardiner,  4  Bro.  C.  C. 
435,  and  Wiitmare  v.  Francis,  8  Price,  616; 
and  on  the  second,  Attwood  v.  Small,  4  Jur. 
239;  9th  Law  Journal,  N,  S.  152. 

Mr.  Kmdertkjf  and  Mr.  HetheringUm  for  the 
bill. 

I«rd  Langdak,  a&er  stating  the  facta  of  the 

case,  observed,  that  even  if  the  argument  which 

had  been  urged  as  to  the  necessity  of  an  offer 

to  repay  what  had  been  paid  as  premium,  in 

order  to  g^e  the  court  jurisdiction  to  order  it 

to  be  repaid,  were  well  foimded  as  a  general 

principle,  he  should  not  consider  it  applicable 

m  the  present  case ;  because  the  prayer  of  the 

bis  was  to  be  relieved  from  the  pohcy  in  such 

manner  as  the  court  should  direct;  and  he 

should   therefore  consider  that  the  plaintiffs 

had  submitted  to  the  jurisdiction  of  the  court, 

if  such  submission  on  their  part  were  necessary. 

But  then  it  was  said,  the  company  could  not 

be  compelled  to  make  the  payment,  because 

there  was  no  person  here  to  represent  it,  and 

yet  upon  them  the  burden  ought  to  fall.    The 

objection  was  not  a  valid  one,  for  there  was  no 

n«:«8sit]r  for  any  direction  as  to  the  company. 

Hie  plsuntiffs  came  here  to  seek  rehef,  and 

equity  would  not  give  them  that  relief,  except 

on  the  terms  of  tneir  doing  equity  by  paying 

the  premiums.    Then  it  was  said,  a  new  bill 

might  be  filed.    Now,  certainlv  when  the  court 

permits  some  to  sue  on  behalt  of  others,  that 

oifficulty  did  arise,  and  the  security  afforded 

hj  the  strict  rule  of  the  court  was  to  some  extent 

dnnimshed.   The  objection  applied  to  the  whole 

rsm  of  suits,  where  some  sue  on  behalf  of 
rest.  He  thou|[ht,  however,  if  the  difii- 
culty  should  ever  arise,  the  court  will  be  able 
to  deal  with  it ;  and  that  in  such  a  case  as  this, 
where  some  parties  are  put  forward  to  repre* 
sent  others,  if  the  directors  of  the  company 
should  come  forward  with  another  bill,  that 
bin  would  not  be  allowed  to  remain  on  the  file. 
This,  however,  was  only  his  opinion — there 
was  no  authority  on  the  point. 

The  demurrer  must  be  overruled. 

Barier  t.  Waliera,    Nov.  20, 1844. 


ViccodamolUr  of  SnglaMlr. 

[Ei^ported  by  Samubl  Millbb,  Esa.,  Bar' 
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defendants,  for  the  delivery  up  of  tke 
title  deeds  of  an  estate,  upon  which  suck 
other  defendants  claimed  an  equitable  mart- 
gage,  on  the  ground  that  B.,  who  was  the 
solicitor  of  A,'s  testator,  had  fraudulently 
delivered  the  deeds  to  the  parties  claiming 
the  equitable  mortgage.  B.  having  put  in 
an  answer  denying  the  alleged  fraud,  the 
plaintiff  allowed  the  bill  to  he  dismissed 
aaainst  him  for  want  of  prosecution  j  but 
the  frame  of  the  bill  remained  unaltered. 

Held,  that  as  the  gist  of  the  case  was  fraud^ 
on  the  part  of  B.,  the  bill  could  not  be  sus^ , 
tained  against  the  other  dtfendants. 

Held  also,  that  the  defendants  might  read  the 
evidence  gone  into  by  them  to  disprove  tke 
alleged  frond,  in  order  to  entitled  them  to 
tke  costs  of  it,  although  the  bill  was  dSs* 
missed  without  going  into  the  case. 

The  plaintiff  in  this  case  was  the  surviving 
devisee  of  his  father,  George  Frankum,  who 
was  possessed  of  a  freehold  messuage,  mill,  and 
other  hereditament,  situate  at  Woolhampton, 
and  also  of  certain  pieces  and  closes  of  land, 
upon  which  the  bDl  stated  the  defendants,  Ed- 
ward Brice  Bunny  and  Samuel  Slocock,  who 
are  bankers  at  Woolhampton,  claimed  a  lien  for 
610/.  and  interest.  The  bill  also  stated  that 
the  messuage,  mill,  and  other  hereditaments, 
were  mortgaged  by  the  testator  to  Joseph 
Collins,  for  securing  the  pavment  of  600/.  and 
interest,  and  that  in  1829>  the  testator  paid  off 
this  mortgage  out  of  his  own  monies,  where* 
upon  the  de^s  relating  to  that  property  were 
taken  possession  of  by  Jeremiah  Bunny,  who 
acted  as  the  testator's  sohdtor,  in  whose  pos- 
session the^  remained  until  the  testator's  death ; 
that  Jeremiah  Bunny^was  also  the  solicitor  of  the 
defendanto,  Edward  Bryce  Bunny  and  Samuel 
Slocock,  and  that  these  defendanto  well  know« 
ing  that  the  land  whereon  they  claimed  their 
lien  was  an  insufficient  security  for  the  amount 
of  such  Hen,  and  finding  Uiat  there  was  no 

§ersonal  estate  of  the  testator  to  make  up  the 
eficiency,  consulted  with  their  solicitor  thereon; 
and  that  the  defendant  Jeremiah  Bunnej,  be- 
thought himself  of  the  title-deeds  relating  to 
the  mUl  and  other  hereditamento,  and  colluding 
with  the  other  defendanto,  and  in  fraud  of  the 
plaintiff,  proposed,  and  it  was  agreed  between 
him  and  tne  other  defendanto,  that  the  defend- 
ants, Edward  B.  Bunney  and  Samuel  Slocock 
shoiild  set  up  a  lien  by  way  of  deposit  upon  tiie 
title  deeds  of  the  mill  and  other  hereditamento, 
as  an  additional  security  for  the  amount  o£ 
their  lien,  and  that  in  order  to  carry  this  frails 
dulent  scheme  into  effect,  the  defendant  Jere* 
miah  Bunnv  delivered  to  them  the  deeds  re- 
lating to  tne  mill  and  other  hereditamento. 
The  bill  also  contained  various  charges  in  sup- 
port of  the  alleged  case  of  fraud,  and  prayed 
that  the  delivery  of  such  title  deeds  oy  the 
defendant  Jeremiah  Bunnv  to  the  other  defend- 
anto  m^ht  be  declared  nraudulent  and  void, 
and  diat  such  odier  defendanto  might  be 
ordered  to  deliver  up  the  same  deeds  to  the 
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•  no  account,  ^c„  or  other  dirtei  reUrf,  U 
gought  agaUut  the  dtfendaiU,  wUkmt  pro- 
dudng  an  qgidavit  to  that  efect* 

Mr.  fV.  T.  S.  Darnel  moved  for  leave  to 
enter  a  memorandum  of  service  under  the  24tfi 
order  of  August,  1841.  One  of  the  defendants 
had  been  served  with  a  copy  of  the  bill  under 
the  23rd  order.  It  was  admitted  that  ihe  affi- 
daidt  upon  which  the  motion  was  founded  did 
not  state  that  no  account,  payment,  conveyance, 
or  other  direct  relief,  was  sought  against  the  de- 
fendant. He  submitted  that  such  statement 
Mras  not  necessary,  and  that  upon  the  authority 
of  JtfiwAoodv.  Labouchere,  12  Sim.  362,  and 
Davis  V.  Prout,  5  Beav.  102,  it  was  sufEcient 
that  counsel,  in  moving  for  leave,  stated  the 
fact,  it  being  presumed  that  the  court  had  cog- 
nizance of  its  own  records. 

Sir  James  Wigrami  V.  C.  If  you  certify  to 
me  that  the  fact  is  so,  it  can  only  be  from  the 
knowledge  which  you,  as  counsel,  have  of  the 
draft,  and  the  knowledge  which  the  solicitor 
has,  that  the  bill  is  itself  in  conformity  with  the 
draft.    However,  you  may  take  the  order. 

Hudson  V.  DungmrthiVi.  T.  1844. 


The  Viee^ChanceUor  having  intimated  an 
opmion  that,  as  the  case  now  sought  to  be 
established  was  different  to  that  which  appeared 
on  the  bill,  the  suit  must  be  dismissed. 

Wakefield  and  Randall,  who  were  for  the 
defendants,  contended  that  the  substance  of  the 
case  was,  that  the  defendants  Bunny  and  Slo- 
cock  had  the  title-deeds  in  their  possession,  and 
that  the  phdntiff*  required  those  deeds  to  be 
delivered  up.  The  only  object  of  the  allega- 
tions of  fraud  was  to  charge  the  costs  of  the  suit 
against  Jeremiah  Bunny,  and  as  those  allega- 
tions had  not  been  proved,  so  much  of  the  bill 
as  related  to  them  might  be  dismissed  with 
costs  as  agunst  the  other  defendants ;  but  still 
sufficient  would  remain  for  the  court  to  make 
a  decree,  for  the  bill  distinctly  charged,  that 
the  defendants  Edward  B.  Bunny  and  Samuel 
Slocock,  pretended  that  when  the  testator  paid 
off  the  mortgage  to  Collins,  he  delivered  the 
deeds  relating  to  the  mill  and  other  premises  to 
them,  and  denied  such  pretence  to  be  true,  and 
prayed  that  the  deeds  might  be  delivered  up 
to  the  plaintiff. 

Bethell  and  Piggoityiox  the  defendants,  were 
not  called  on  to  address  the  court. 

The  Vice-Chancellor  said,  it  was  of  extreme 

importance  that  it  should  be  understood,  that 

parties  should  not  only  state  the  case  they  in- 
tend to  rely  on,  but  that  they  should  prove 

what  they  rely  on.    Nothing  was  more  pl8»in 

than  that  the  relief  put  upon  this  case  was  upon 

a  case  of  fraud.     His  Honour  then  read  the 

charffes  of  the  bill,  and  added,  it  was  then 

asked  bv  the  pra\'er  of  the  bill,  that  the  de- 
livery ot  the  deeds  to  Messrs.  Bunny  and  Slo- 
cock might  be  declared  fraudulent  and  void, 

so  that  the  plaintiff  commenced  with  a  case  of 

fraud,  and  stated  no  other  case  by  which  the 

deeds  came  into  the  possession  of  Messrs. 

Bunny  and  Slocock,  except   that  of  fraud. 

Then,  the  allegations  of  fraud  on  which  the 

plaintiff's  claim  to  equitable  relief  was  founded 

naving  been  given  u]),  and  the  case  being  now 

put  upon  circumstances  of  an  innocent  holding 

of  the  deeds,  which  was  not  the  case  put  in 

issue  by  the  bill,  the  suit  could  not  be  sus- 
tained, and  the  bill  must  be  dismissed  with 

costs. 

Wakefield  objected  to  the  defendants  being 

allowed  the  costs  of  evidence  gone  into  b]^  them 

to  contradict  the  case  of  fraud,  as  no  evidence 

had  been  read,  but — 
The  Vice-Chancellor  said,  the  case  of  fraud  i  ^    *i,«  x^^a  iir-«^^  ^^  i  ^«^^«"  «!,«•«. 

still  remained  on  the  pleadings,  and  therefore  ^7  *^%^'^.  ^7^^^^^ 

it  was  necessar.  to  supnort  L  answer  which !  |?!A111L'L'J',JJ!::1^  ^""^^^ 

demed  the  fraud ;  and  that  evidence  might  now 

be  read. 

Piggott  accordingly  read  the  evidence. 
Frankum  v.  Bunny.    Nov.  19, 1844. 

Vitt^i^nttMox  iSligram. 

[Reported  hy  J.  H.  Cooke,  Etq>,  BarH$ter  at  J^w.] 

PRACTICB. — 24th  ORDER  OP  AUGUST,    1841. 

Upon  a  motion  for  leave  to  enter  a  memoran' 


(Before  the  Four  Judges.) 

[Reported  bg  John  Hammerton,  Esa.,  Bor- 
risier  at  JLaw,'] 

HABEAS   CORPUS. —  WARRANT   OF   COMMIT- 
MENT UNDER  6  &7  Vict.  c.  75. 

When  a  Frenchman  was  brought  up  on  habeas 
corpus,  under  6  1^7  Vict.  c.  75,  for  firau" 
dulent  bankruptcy  committed  in  FWmee,  the 
warrant  of  commitment  directed  the  gaoler 
to  keep  him  in  custody  until  he  shall  be 
discharged  by  due  course  of  law :  Held, 
that  the  warrant  of  commitment  was  insu/^ 
ficent,  and  that  where  a  magistrate  commUs 
a  person  in  pursuance  of  a  special  authority 
given  him  oij  act  of  parliament,  the  terms 
of  the  commitment  must  be  special,  andpur^ 
sue  strictly  the  authority  given  by  the  act. 

The  application  for  a  habeas  corpus  ir  *i  «p- 
pUcation  at  common  law.  The  stsfttUe  31 
Car.  2,  and  56  Geo.  3,  only  provide  metms 
to  facilitate  the  application. 

Jacques  Bbsset,  a  Frenchman, was  in  Sep- 
tember last  committed  to  Giltspnr  Street  prison 

iharged  under 
_  fraudu- 
i  lent  bankruptcy  in  France.  The  first  section 
of  the  statute  recites  a  convention  entered  into 
between  the  Queen  of  F4ngland  and  the  King  of 
the  French,  for  mutually  giving  up  persons 
charged  with  certain  ofiencee  committed  in 
either  country.  When  a  person  takes  refrige  in 
England,  who  has  committed  an  offence  in 
France,  Uie  statute  directs  that  there  shall  be  a 
requisition  made  by  the  King  of  the  French, 
I  upon  which  one  of  ner  Majesty's  principal  Se* 


cretaries  of  State,  by  warrant' under  his  aeal, 

ium  under  the  24M  order  of  August,  1841,  { to  signify  that  such  requisition  has  been  made, 
it  is  sujtcient  if  counsel  state  or  certify  that  and  shall  require  all  magistrates  and  officora  of 
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llie  peace  to  aid  in  apprehending  the  offender. 
The  wairanft  oTconunitment  was  as  follows : — 
'  To  all  and  everjr  the  ccmstaUes  and  other 
effs  <tf  the  peace  for  the  City  of  London  and 
ilie  liberties  thereof*  whom  these  may  concern, 
and  to  the  keeper  of  the  Giltspur  Street  prison 
in  Iiondoo. 

"  LBmdom,  to  wtf.-— These  are  in  her  Majesty's 
name  to  command  yon  and  crery  of  yon  forth* 
with,  safely  to  conv^  and  deliver  into  the  cos- 
tody  of  the  said  keeper,  the  body  of  Jacques 
Beiset,  hemg  chaigea  before  me,  one  of  ner 
Maieety's  justices  of  the  peace  in  and  for  the 
said  dty  and  Hbertaes,  by  the  oaths  of  Philip 
Antoine  Mathien  and  others,  taken  and  sworn 
in  ^  presence  of  the  said  Jacques  Besset,  for 
dial  the  said  Jacques  Besset  is  accused  of  hav- 
ing committed  in  France  the  crime  of  fraudu- 
lent bonknqitcy,  (as  appears  by  the  warrant  of 
aziest  issued  l^  a  competent  judge  in  France, 
and  duly  authenticated  oefore  me ;  and  as  also 
appears  by  the  warrant  of  one  of  her  Majesty's 
pnndpal  Secretaries  of  State,  reouiring  me  to 
take  cognismee  of  such  crime ;)  the  saia  crime 
and  the  acts  done  bcang  deariv  set  forth  and 
proved  before  me,  by  the  oath  ot  Philip  Antoine 
Ifathieu  and  o^ers,  whom  yon,  the  said  keeper, 
are  leguired  to  receive  and  him  keep  in  your 
custocfy  saf(^,  mUil  he  ^Ml  be  di$eharged  bu 
due  eomree  of  lam ;  and  for  so  doing,  this  shaU 
he  to  you  and  each  of  you  a  suffiaent  warrant 
under  my  hand  and  seal,  this  23rd  day  of  Sep- 
tember, 1844. 

(Signed)  <<  Wii,  Maonay,  Mayor."  (L.S.) 

The  prisoner  being  brought  up  on  habeas 
corpus,  a  motion  was  made  by  Mr.  M.  CAom- 
hert  to  dischaive  him  out  of  custody. 

Mr.  Jamee  snowed  cause. 

The  prisoner  is  not  in  a  situation  to  entitle 
him  to  the  benefit  of  a  writ  of  habeas  corpus. 
He  is  a  native  of  France,  and  is  charged  with  a 
crime  committed  in  France.  [Lord  Domiim, 
C.  J.  The  statute  directs  **  that  the  prisoner 
shall  be  committed  to  gaol  until  delivered, 
pursuant  to  such  reqmsition  made  by  the  King 
of  the  French,  to  deliver  up  to  justice,"  &c. 
Now,  this  warrant  orders  tlie  nrisoner  to  be 
kept  in  prison  '*  until  he  shall  oe  discharged 
by  doe  course  of  law."]  The  directions  of  the 
atatnte  have  been  observed,  the  different  steps 
required  have  been  pursued,  a  reouisition  has 
been  made,  a  warrant  issued  by  tne  Secretary 
of  State  and  the  magistrate  has  been  properly 
pot  in  motion.  The  other  side  may  rely  on 
Marsh's  case,*  when  the  court  said,  "The true 
distinction  is,  that  where  a  man  is  committed 
for  any  crime,  either  at  common  law  or  created 
by  act  of  parliament,  for  which  he  is  punishable 
by  indictment ;  then  he  is  to  be  committed  to 
be  discharged  by  due  course  of  law,  but  when 
it  is  in  pursuance  of  a  special  auUiority,  the 
terms  of  the  commitment  must  be  special 
and  exactly  nursue  that  authority."  But 
Ofmoeed  to  that  is  Goff's  case,^  where  a 
eoneetor  of  rates  was  committed  by  the  jus- 
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tices  for  refusing  to  account  and  pay  over 
monies  he  had  recmed ;  the  warrant  concluded 
by  directing  the  gaoler  to  keep  him  in  custody 
until  he  should  m  discharged  by  due  course  of 
law.  The  court  held  the  commitment  good, 
and  that  it  was  the  same  as  if  the  warrant  had 
directed  the  gaoler  to  detain  him  till  he  had 
accounted,  mi  supposing  the  court  should  be 
of  opinion  that  the  warrant  of  commitment  was 
defective,  still  the  court  has  power  to  remand 
the  prisoner  if  it  should  satisfactorily  appear 
from  the  depositions  (which  are  returned)  that 
an  oflfonce  has  been  committed,  which  was  con- 
templated by  this  statute.  It  is  the  constant 
practice  of  the  court  to  remand  persons  back  to 
custody,  where  the  court  sees  from  the  depo- 
sitions that  an  offence  has  been  committed. 

Mr.  Moningme  Chtmbers  in  support  of  the 
application,  was  not  called  upon  by  the  court. 

Lord  Demnan,  C.  J.  We  cannot  help  feelinjg 
that  it  is  a  matter  oi  regret  that  the  first  appli- 
cation under  an  act  of  parliament,  which  may 
be  so  important  to  the  interests  of  the  two 
countries,  should  have  such  a  termination.  We 
have  not  any  power  over  the  prisoner,  neither 
has  the  gaoler,  except  that  which  the  late  act  of 
parliament  has  conferred.  When  we  come  to 
look  at  the  warrant,  it  appears  to  be  perfectly 
clear  that  the  power  here  given  to  arrest  the 
party  is  one  which  has  not  been  strictiy  and 
correctly  pursued.  The  warrant,  therefore,  can- 
not be  maintained.  In  Goff's  case,  the  as- 
thoritv  was  in  substance  and  almost  in  phrase 
compued  with.  The  person  was  directed  to 
do  what  the  act  reouired  him  to  do,  namely, 
to  account.  We  have  nothing  to  do  with 
this  crime  except  from  the  warrant,  and  when 
we  refer  to  the  warrant  we  find  it  defec- 
tive in  some  most  important  respects.  AU  the 
power  we  have  is  under  the  act  of  parliament, 
and  if  its  provisions  are  not  strictlv  complied 
with,  we  have  no  power  at  all  in  tne  matter. 
It  would  have  heea.  unnecessarv  to  pass  tins, 
statute  if  the  application  made  oy  the  learned 
counsel  had  been  one,  which,  without  such  a 
statute  we  could  entertain,  solely  upon  the 
authority  of  the  statements  in  the  depositions 
annexed  to  the  warrant. 

It  is  fit  that  it  should  be  understood,  that 
this  is  an  application  for  a  habeas  corpus  at 
common  law;  The  right  to  make  such  an  ap- 
plicatiim  was  not  first  created  by  the  acts  of 
31  Car  2,  or  the  66  G.  3,  c.  100.  It  is  a  right 
as  old  as  the  law,  and  was  expressly  declared 
by  the  bill  of  rights  to  be  so.  Those  statutes 
only  provide  means  to  focilitate  the  claiming  of 
the  right. 

The  prisoner  most  be  discharged. 

In  re  Beaeei.    Michaelmas  Term,  1844. 

Qaem's  Jdoiti  9tt^iu  Coart. 

[Repoiied  by  E.  H.  WooLarCH,  SsQ.,  BarMer  at 
Law,} 

ATTACHMBNT.—*  MOTION   TO   DISCHABOE   A 
PARTY. — ^APPI  DAVIT. — TITLE. 

The  qgidami  tofoumd  a  motion  to^  disekarge 
an  attomep,  in  eu^odjf  under  an  atiackmeni 
for  disobedience  to  a  rule  of  court,  must  be 
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entitled  on  the  crown  tide  qfihe  court,  and 

not  in  thename  of  the  partiee  to  the  origi-* 

nal  suit* 

Crowder  had  obtained  a  nik  fiin»  fttarnablB 

in  two  dm,  to  diacbaxgd  oat  oC  enatody  Bfr. 

T%mas  Eyre  Weeton,  an  attomef,  who  had 

been  taken  under  an  attadunent  for  diaobe- 

dieace  to  a  rede  of  oonrt,  on  the  ground  that 

he  had  since  deared  himaelf  of  the  conleaipt. 

PkUt,  who  appealed  to  show  caoae,  took  a 
preliminary  objection  to  the  affidsrit  on  which 
the  rule  had  been  moved,  which  was  entitled  in 
the  original  suit  of  Broum  v.  Sdwarde,  out  of 
whidi  the  attachment  arose ;  whereas,  he  aub- 
fliitted,  aa  soon  as  the  attachment  has  iaaoBd 
the  proceedinfiT  '^  a^  ^  ^v^t  of  the  Queen,  and 
should  be  entitled  on  the  crawn  side  of  Uie 
oourt;  that  the  present  affidaint,  therefore, 
shoiUd  have  been  entitled  Reg,  v.  Weeton*  Jka 
eaute  Broum  v.  Edwards, 

Patteson,  J.— That  is  no  donbt  so.  The 
rule  must  be  discharged.  The  a|^heation  mny 
be  renewed  on  fresh  affidavita,  properly  en- 
titled. 

Reg.  V.  Weston.    Q.  B.  P.  C,  M.  T.,  1844. 


HEARING  ATTORNEYS  AT  QUARTER 

SESSIONS.— PRE-AUDIENCE  OF 

COUNSEL. 

At  the  recent  quarter  sessions  at  UchMd, 
the  chairman  was  requested  by  one  of  the 
counsel  present  to  give  his  decision  upon  a 
question  nosed  at  the  previous  sessions,  as  to 
the  right  of  attorneys  to  plead  in  the  presence 
of  barristers. 

The  Chairman  stated  that  he  had  consulted 
Lord  Denman  upon  the  matter,  and  his  lordship 
had  decided  that  attorneys  should  be  allowed 
to  plead,  ^ther  for  the  prosecution  or  for  the 
prisoners;  that  banisters  should  be  allowed 
pre»audience,  but  not  exclusive  audience. 


PROPOSED  CHANGE  OF  THE  TERMS 
AND  CIRCUITS. 

A  BUOOK8TION  has  been  made  which  has 
already  attracted  considerable  attention  relative 
to  the  time  of  holding  the  Terms  and  Circuits. 
The  alteration  in  this  respect  effected  by  the  late 
Lord  Abinger's  Act  for  "  the  better  Adminis- 
tration of  Justice,"  11  Geo.  4  &  1  W.  4,  c.  70, 
has  not  produced  all  the  convenience  and  ad- 
vantage which  was  expected ;  and  the  pressure 
of  business  at  the  assizes  has  led  to  the  sugges- 
tion of  further  alterations.  Our  readers  are 
aware  that  there  has  been  a  winter  circuit  for 
the  trial  of  criminal  cases  during  the  last  few 
years.    It  is  now  proposed — 


That  there  should  be  three  dreoits  of  tfai 
judges  in  each  year  to  determine  as  well  civ2 
as  crimiBel  oaees. 

That  in  order  to  fix  such  circuits  at  a  time 
which  will  not  interfere  with  the  business  in 
London,  "  the  time  of  term  "  should  be  altered 
by  coosolidatiQg  Easter  and  Trinity  Terms. 

It  is  then  sc^poaed  that  the  summer  cireuit 
may  commence  earlier  than  heretofore,  leaving 
mon  of  the  autumn  for  vacation,  and  giving 
sufficient  time  for  the  winter  cireuiti  by  throir- 
ing  Hilary  Term,  or  part  of  it,  into  tiie  monA 
of  February. 

Our  first  impression  is  rather  in  favour  of  thie 
phn.  The  four  terais  at  present  occupy  alaetyte 
oneday8,incltt<&ig  Sundays.  If  this  sitting  «i 
Btmc  were  divided  into  three  terms,  each 
would  be  thirty  days ;  and  they  might  be  fixed 
at  such  seasons  of  the  year  as  am  adapted  to 
the  changes  which  have  taken  place  in  moderti 
times. 

At  present  ihe  matter  has  not  been  verf 
maturely  considered;  but  amongst otiMrarg»> 
ments  it  may  be  urged,  that  if  civil  busmees  ai 
well  as  criminal,  could  be  heard  and  de« 
termined  three  times  in  the  year  in  all  parte  o£ 
the  country,  there  would  obviously  be  ao 
occasion  for  erecting  local  courts,  or  appointing 
an  inferior  class  of  judges^  and  egeouraging  a 
low  grade  of  practitioners  both  as  bafrieten 
and  attorneys.  See,  on  this  subject,  the  ex- 
ample of  Fnmce,  p.  119,  ante. 

We  shall  advert  again  to  this  sul^eot,  aftet 
the  proposal  has  been  fiitther  considered  and 
assumed  a  more  definite  shape. 


THE  EDITOR*S  LETTER  BOX. 


Wfi  think  that  the  practice  of  i)ublialiing 
answers  to  the  questions  at  the  examination,  is 
worse  tban  useless  to  the  student.  If  they  could 
be  perfectly  relied  on,  such  detached  scraps  of 
legal  leammg  are  rarely  remembered ;  ^Aiilst 
the  solid  and  enduring  knowledge  winch  may 
be  acquired  by  the  student's  consulting  works 
of  authority  and  finding  answers  for  himself,  will 
be  lost,  and  the  advantage  of  a  regular  courie 
of  reading  neglected. 

The  letter  of  Z.,  suggesting  the  establish- 
ment  of  Law  Lectures  in  large  towns,  shall  be 
noticed. 

The  question  of  a  subscriber  as  to  a  receipt 
stamp  being  necessary  for  the  gross  amomit  o^ 
rent,  not  deducting  the  income  tax,  shall  be 
considered. 


^ije  Eesal  ®f>0ei:^ett 
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JOURNAL    OF    JURISPRUDENCE. 


SATURDAY,  DECEMBER  21,    1844. 


■  -  ■■■"  Quod  magis  ad  N0« 

Pertinet,  et  neicire  mftlttm  est,  agitamui. 


HORAT. 


THE^REGULATIONS  OF  THE  INNS 
OF  COURT. 

Ws  have  already  adverted  to  the  cases 
affecting  the  character  of  the  bar  which 
were  dragged  before  the  public  by  the 
newspapers.  We  have  reason  to  believe 
that  these  painful  matters  have  engaged 
the  careful  and  anxious  attention  of  the 
benchers  of  the  inns  of  court,  to  which 
they  particularly  belonged ;  and  we  are 
happy  to  say  that  these  learned  persons 
have  shown,  and  are  showing,  themselves 
sufficiently  alive  to  the  honour  of  the  pro- 
fession, which  is  in  their  keeping,  and  we 
have  no  reason  to  suppose  that  they  will 
not  do  their  duty,  if  any  instance  of  un- 
professional or  improper  conduct  is  satis- 
factorily made  out.  We  need  not  say  that 
an  accusation  of  this  nature,  brought 
against  a  member  of  the  same  profession, 
must  not  either  be  lightly  made,  or  pun- 
ished without  the  clearest  proofs.  To  bring 
a  charge  of  this  nature,  and  to  fail  in  its 
proof,  would  deserve  the  severest  repre^ 
hension  ;  and  if  such  charge  were  unjustly 
made  or  promoted  by  one  member  of  the 
profession  against  another,  either  from 
malignity  or  wanton  desire  of  notoriety, 
the  accuser  would  in  fact  deserve  the  pun- 
ishment which  he  attempted  to  bring  on 
the  accused.  We  shall  not  be  unwilling 
to  recur  to  this  subject  when  any  further 
authentic  facts  are  known  to  us ;  but  we 
have  throughout  approached  it  with  the 
utmost  caution,  unwilling  to  inflict  unne- 
cessary pain,  or  give  a  tittle  of  currency 
to  what  may  possibly  turn  out  to  be  a 
mean  and  wicked  slander. 


Be  the  result  what  it  may,  this  good  has 
come  flrom  it :  It  has  turned  the  public 
attention,  and,  as  we  believe,  that  of  the 
benchers,  to  the  state  of  the  inns  of  courti 
to  the  regulations  now  in  force  as  to  ad- 
missions to  the  bar,  and  we  have  reason  to 
think  that  they  are  now  generally  con* 
sidermg  the  subject  with  a  view  to  the 
further  safety  and  protection  of  the  pro- 
fession and  the  public.  This  seems,  then, 
a  fitting  opportunity  of  making  one  or  two 
observations  on  the  matter. 

In  the  first  place,  then,  one  great  object 
should  be,  as  we  have  already  repeatedly 
said,  to  establish  uniform  regulations  in  all 
the  inns  of  court.  At  present,  one  society 
makes  one  rule,  another  society  another  ; 
one  is  very  rigid,  another  is  very  lax  ;  one 
is  perhaps  desirous  of  increasing  its  mem-> 
bers,  another  has  more  than  enough  ;  and 
all  this  leads  to  great  uncertainty  and 
irregularity.  If  this,  however,  were  all,  it 
would  not  be  very  material;  but  a  far 
more  disastrous  consequence  ensues.  Each 
society  has  the  power  of  conferring  the 
degree  of  barrister ;  and  so  long  as  the 
gown  is  on  the  back,  no  one  asks,  or  thinks* 
or  at  all  events  cares,  which  society  has 
conferred  it.  The  disreputable  person, 
therefore,  repairs  to  the  inn  of  court  where 
he  may  most  easily  obtain  his  license  to 
practise,  and  laughs  at  the  stricter  regu- 
lations of  the  other  inns  of  court.  We 
trust,  then,  on  every  ground,  that  the 
regulations  of  all  the  four  inns  of  court,  as 
to  the  admission  and  call  to  the  bar, will  be 
rendered  uniform. 

The  other  point  to  which  we  would  at 
present  respectfully  direct  the  attention  of 
the  benchers  is,  that  they  should  devise 


138 


Tke  Jumor  Epnty  Bar.-^The  Trtm^fer  of  Property  Act. 


some  more  efficient  reffulation  of  that  part 
di  tlie  profession  called  "  certificated  con- 
veyancers.**  To  those  members  of  that 
branch  of  the  profession  who  bond  fide 
practise  as  such,  receiving  business  through 
the  regular  channels,  there  can  be  no 
possible  objection  ;  they  are  few  in  num* 
ber,  but  are  many  of  them  highly  respect- 
able and  learned  men*  It  is  not  to  them 
we  allude ;  no»  it  is  to  a  sort  of  bastard 
practitioner,  who  practises  neither  as  con« 
veyancer  nor  attorney,  but  stoops  to  deal- 
ings which  would  be  tolerated  by  neither, 
and  yet  unfairly  deprives  both  branches  of 
business ;  often,  from  ignorance  or  a  worse 
cause,  working  much  mischief.  This  class 
of  practitioners  now  find  protection  in  the 
inns  of  court,  and  we  call  the  attention  of 
the  benchers  to  them  past,  present,  and 
future.  It  may  be  necessary  that  they 
should  obtain  admission  ;  but  after  admis 
sion,  some  more  stringent  regulations 
should  be  made  as  to  them  than  at  present 
exist.  It  is  true  that  in  some  of  the  inns 
of  court — ^and  here  the  want  of  uniformity 
meets  us — all  certificated  conveyancers 
have  been  ordered,  on  pain  of  expulsion, 
to  obtain  an  annual  permission  to  practise, 
but  this  we  fear  is  only  m  terrorem  ;  but  if 
the  regulation  is  really  issued  in  earnest, 
we  do  submit,  that  if  practices  of  the 
nature  we  allude  to  are  proved,  a  withhold- 
ing of  a  permission  to  practise  should 
follow ;  and  if  the  practice  were  never* 
theless  continued,  expulsion  should  be  in- 
flicted. 

We  shall  return,  from  time  to  time,  to 
this  subject,  which  we  find  is  at  last 
awakening  general  attention.  We  have 
hitherto  toiled  on  in  this  work  of  reform  with- 
out much  encouragement :  we  now  begin  to 
see  a  glimmering  of  the  true  light  appear. 


THE  JUNIOR  EQUITY  BAR. 

We  gladly  extract  the  following  case : — 

One  of  the  Taxing  Masters,  on  the  costs 
of  amotion  having  been  referred  to  him, 
considered  that  the  application  was  not  of 
sufficient  importance  to  justify  the  employ- 
ing two  counsel  to  oppose  it,  and  therefore 
disallowed  the  fees  paid  to  the  junior  bar- 
rister, and  also  the  solicitor's  charges  for 
attendance  on  him.  The  sum  disallowed 
amounted  to  5/.  8«.  The  plaintiffs  there- 
upon presented  a  petition,  praying  that  the 
petitioners  might  be  allowed  the  several 


sumsbefore  mentioned,  and  that  it  might 
be  referred  back  to  the  Taxing  Master  to- , 
review  his  taxation.  Sir  L.  Sbadwell,  V.  C. 
said,  <'  With  respect  to  the  fees  paid  to^ 
the  junior  counsel,  my  opinion  is,  that 
there  has  been  a  miscarriage,  and  though 
the  sums  are  small,  yet  Uie  principle  i» 
very  important.  I  remember  perfectly- 
well  many  years  ago  observing  Sir  Anthony 
Hart  refuse  to  take  a  brief  merely  because 
there  was  no  junior  counsel  with  him.'' 
[Mr.  Bethell.— -This  is  the  rule  in  causes 
now :  no  one  of  us  takes  a  brief  in  any 
cause  without  a  junior.]  *<  And  I  re- 
member that  Lord  Eldon  said,  in  the  House 
of  Lords,  (when  there  was  some  objection 
made  to  the  fact  of  two  counsel  appearing,) 
that  it  teas  of  extreme  importance  to  the 
public  at  large  that  there  should  be  a  suc« 
cessive  body  of  gentlemen  brought  up, 
who  should  understand  their  profession  by 
knowing  it  from  the  beginning :  and  in  my 
opinion  it  would  be  roost  injurious,  not 
merely  to  the  gentlemen  who  compose  the 
bar  at  this  particular  time,  but  to  the 
public  at  large,  if  the  supply  of  able  men 
were  to  be  cut  off  by  preventing  the 
younger  branches  from  learning  their  pro- 
fession ;  the  consequence  of  which  would 
be,  that  it  would  be  a  matter  of  chance 
whether,  when  the  gentlemen  who  are 
within  the  bar  drop  ofi^  their  place  would 
be  supplied  by  persons  of  sufficient  learning 
and  ability.  I  shall  therefore  refer  itback 
to  the  Master  to  review  his  taxation/' 
Cooke  V.  Turner,  12  Sim.  649. 


THE  TRANSFER  OF  PROPERTY 
ACT. 


We  have  elsewhere  printed  another 
portion  of  Mr.  Shadwell's  lectures  on  the 
Transfer  of  Property  Act.  As  this  act  is 
of  considerable  importance,  and  is  likely 
to  lead  to  considerable  results  in  practice, 
and  it  is  our  intention,  from  time  to  time, 
to  assist  its  operation  in  practice ;  and  it 
is  our  intention  to  give  a  faithful  comment 
tary  on  its  provisions,  and,  when  necessary, 
to  furnish  precedents.  So  far  as  we  can 
leani  at  the  present  time,  ho  immediate 
alteration  in  deeds  will  be  made  on  the 
ensuing  1st  of  January,  when  the  act 
comes  into  operation,  unless  it  be  in  the 
omission  of  the  usual  clause  protecting 
contingent  renuunders.  We  think  it  ne« 
cessary  to  say   this,  as  we  find^in  one 


New  Conumisioners  of  Bankrupts, — T%e  Law  (^Attorneys, 


139 


edition  of  the  act*  the  following  passage :  i 
*'  The  forms  of  convejances  at  present  in 
use  wOl  not  be  materially  varied.  The 
reference,  in  conveyances  of  freehold 
estates,  to  the  statute  for  dispensing  with 
a  lease  for  a  year, — the  ordinary  limitations 
or  settlements  by  deed  or  will  to  trustees 
for  preserving  contingent  remainders,  and 
powers  to  trustees  to  give  discharges, — 
Witt  not  be  required  qfUr  the  expiration  of 
Ae  present  year  ;  but  the  insertion  of  such 
clauses  after  that  time,  thmigh  useless^  will 
not  be  productive  of  any  ill  effect."  (p.  9.) 
We  apprehend  that  if  any  of  these  forms 
were  useless,  its  insertion  would  be  pro- 
ductive of  ill  effect.  But  we  are  not  as 
yet  prepared  to  say  they  are  useless.  We 
recommend  our  readers,  therefore,  to  pause 
before  they  act  on  Mr.  Sweet's  suggestion, 
until  it  be  seen  what  the  general  body  of 
the  profession  agree  to  do.  A  similar 
observation  applies  to  an  alteration  recom- 
mended by  the  same  gentleman,  and  by 
others,  in  consequence  of  the  1 1  th  section, 
which  enacts  that  indentures  shall  no 
longer  be  necessary.  Mr.  Sweet  furnishes 
certain  precedents,  commenciag — "  A  deed 
made  between,'*  &c.,  and  seems  to  recom- 
mend that  in  all  recitals  of  indentures  they 
should  not  be  recited  as  indentures,  but  as 
deeds,  (pp.  22-30.)  The  latter  recommen- 
dation appears  open  to  many  objections  ; 
and  even  tlie  former  is  so  doubtful,  that  we 
cannot  recommend  any  of  our  readers  at 
present  to  abandon  the  old  words  "  Tliis 
indenture ;"  and  we  rather  think  that  the 
general  practice  of  the  1st  of  January, 
1845,  in  this  respect,  will  be  the  same  as 
that  of  the  31st  of  December,  1844. 


This  is  a  very  judicious  and  proper  iqp« 
pointment. 

We  expect  soon  to  be  called  upon  to 
take  into  consideration  one  or  more  bills 
for  the  amendment  of  the  laws  of  Bank- 
ruptcy  and  Insolvency.  They  are  in  a 
very  unsatisfactory  state  in  reference  to 
the  interests  of  creditor*.  The  difficulty 
will  be  found  to  consist  in  the  multiplicity 
of  schemes  of  alteration  in  the  Law  oif 
Debtor  and  Creditor.  We  had  last  session 
three  distinct  measures. 


THE  NEW  COMMISSIONERS  OF 

BANKRUPTS— AMENDMENT 

OF  THE  LAW. 

Our  readers  will  remember  that  on  the 
death  of  Mr.  Merivale,  Mr.  Serjeant  Goul- 
burn,  then  acting  at  Exeter,  was  ap- 
pointed to  fill  his  place  in  London.  Mr. 
Commissioner  Bere  was  subsequently  re- 
moved to  Exeter  from  Leeds  :  his  place  at 
Leeds  has  been  filled  up  by  the  appoint- 
ment of  Mr.  Boteler,  the  Queen's  Counsel. 


»  ITie  Stat.  7  &  8  Vict.  c.  1Q,  &c.  By 
George  Swee^  Esq.,  of  the  Inner  Temple,  Bar- 
lister-at'law,  intended  as  a  supplement  to  the 
third  edition  of  Jarman  and  Bythewood's  Con- 
veyancing. 1844. 


THE  LAW  OF  ATTORNEYS. 


EAST   INDIAN   ATTORNEYS, 

By  the  charter  constituting  the  supreme 
court  at  Bombay,  and  stat.  4  Geo.  4,  c.  71,  the 
judges  of  the  supreme  court  were  authorised  to 
admit  and  enrol  as  advocates,  such  persons  as 
might  be  bond  fide  practising  as  such  in  the 
Court  of  the  Recorder,  and  also  as  advocates 
all  persons  admitted  as  banisters  in  England 
or  Ireland ;  and  as  attorneys,  all  attorneys  or 
solicitors  in  one  of  her  Majestv's  courts  at 
Westminster ;  and  it  was  also  declared,  that  no 
other  person  whosoever  should  be  admitted  to 
appear  and  plead,  or  act  on  behalf  of  the 
suitors. 

On  the  1 3th  of  November,  1834,  the  supreme 
Court  of  Judicature  promulgated  a  rule  as  to 
the  admission  of  attorneys,  which  was  incon- 
sistent with  the  charter,  and  an  attorney  was 
admitted  in  consequence.  The  question  was, 
how  far  this  act  of  the  court  was  justified.  Dr. 
Lushington,  who  delivered  the  judgment  of  the 
Judicial  Committee  of  the  Privy  Council,  said : 
'*  It  seems  difficult  to  understand  how  any 
doubt  could  be  raised  as  to  the  meaning  of  a 
clause  so  clearly  expressed,  but  it  appears  that 
the  court  at  Bombay  entert^dned  the  opinion 
that  the  authority  incident  to  a  court  of  justice 
to  regulate  the  appointment  of  its  own  prac* 
titioners,  was  not  restricted  by  this  charter. 
It  is  not  said  that  the  charter  could  not  restrict 
such  power,  whatever  it  may  be,  for  that  would 
be  a  proposition  utterly  untenable,  but  that  the 
charter,  auly  construed,  produces  no  such  effect. 
This  at  once  brings  back  the  question  to  the 
interpretation  of  the  charter.  Now,  one  of  the 
first  rules  of  construction  is,  that  effect  shall, 
if  possible,  be  given  to  every  part  of  the  instru- 
ment. But  if  the  proposition  contended  for  by 
the  supreme  court  at  Bombay  could  be  enter- 
tained, the  consequence  would  be  that  the 
negative  part  of  the  clause  would  be  wholly 
inoperative.  It  is  clearly  impracticable  to 
adopt  a  construction  so  wholly  repugnant  to  the 
first  principle  of  interpretation,  and  so  i^ug- 
nant  to  the  plain  meaning  of  the  words.  There 
is  no  room  for  argument  that  this  charter  ii 
merelv  directory  of  what  shall  be  done,  and 
thererore    open  to  the  possible  construction 
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tliatwhat  was  penoitted  before  was  still  allowed; 
for  it  is  not  merely  directory  of  what  shall  be 
done,  but  is  expressly  declaratory  of  \7hat  shall 
not  be  done.  *  •  *  It  appears  therefore  to 
their  Lordships,  that  the  respondent  not  being 
Qualified  to  be  admitted  according  to  the  charter, 
me  supreme  court  had  no  power  to  exercise 
any  iurther  discretion  in  the  matter,  and  that 
the  appeal  must  be  pronounced  for,  and  the 
rule  admitting  him  and  the  rule  refusing  to 
strike  him  off  the  roUs  rescinded."  Morgan  v. 
heeckf  3  Moo.  368.  The  effect  of  this  decision 
is,  that  the  right  of  practice  in  the  supreme 
court  of  India  is  given  exclusively  to  barristers 
and  attorneys  dmy  caUed  to  the  bar  and  ad- 
mitted in  the  English  courts. 


NOTICES  OF  NEW  BOOKS. 

New  Commentaries  on  the  Laws  ofEng^ 
landj  {partly  founded  on  Blackstone.) 
By  Hbnry  John  Stephen,  Serjeant  at 
Law.  Vol.  III.  London  :  Henry  But- 
terwortfay  1844.  pp.  744. 

HoLDiNo  it  to  be  our  business  and  duty 
to  give  an  account  to  our  readers  of  all 
works  of  importance  to  the  profession,  we 
proceed  to  notice  the  Srd  volume  of  Mr. 
Seijeant  Stephen's  New  Commentaries  on 
Uie  Laws  of  England.  The  1st  and  2nd 
volumes  have  been  already  reviewed  in  the 
Leffoi  Observer,  accompanied  by  such  re- 
marks as  appeared  requisite  on  the  plan  of 
the  work---dlffering  as  it  does  from  the 
long-accustomed  method  of  editing  the 
Commentaries  of  Sir  William  Blackstone. 

The  present  volume  differs  more  from 
Blackstone  in  the  selection  of  subjects  than 
any  other  of  the  "  New  Commentaries." 
The  third  part  especiallvi  which  the 
learned  author  calls  "  the  Social  Economy 
of  the  Realm,"  comprises  several  new  heads 
of  law  of  great  importance. 

The  former  volume  consisted  of  three 
books,— the  Ist  on  personal  rights  $  the 
2nd  on  the  rights  ^property;  and  the 
Srd  on  rights  in  private  relations.  This 
volume  is  divided  into  two  books,  the  4th 
being  on  public  rights^  and  the  5th  on  civil 
injuries**^ 

The  4th  book  is  divided  into  three  parts. 

Part  I.  treats  of  the  civil  govertimenty 
including  the  nobility  and  other  ranks ; — 
the  magistrates  and  other  public  officers. 

Part  IL  treats  of  the  church,  wherein  of 
the  ecclesiastical  authorities ; — the  doctrines 
and  worship  of  the  cliurch,  and  the  laws  as 


to  heresy  and  nonconformity; — the  en- 
dowments and  provisions  of  the  church  ;— 
the  extension  of  the  original  church  es- 
tablishment: chapels,  new  churches  and 
chapels,  and  new  ecclesiastical  districts 
and  parishes. 

Part  III.  treats  of  the  social  economy  of 
the  realm,  comprehending  the  laws  relating 
to  corporations ; — the  laws  relating  to  the 
poor; — the  laws  relating  to  charities  and 
benevolent  institutions ; — the  laws  relating 
to  lunatic  asylums  and  their  management ; 
—the  laws  relating  to  gaols  ;--the  laws  re* 
lating  to  highways  ;-^the  laws  relating  to 
trade  and  navigation ; — the  laws  relating  to 
pestilence  and  contagion  ; — the  laws  relat- 
ing to  public  carriages  and  conveyances  ;— 
the  laws  relating  to  the  press ;«— the  laws 
relating  to  houses  of  public  recreation  and 
entertainment  ;-*the  laws  relating  to  pro- 
fessions ; — the  laws  relating  to  banks  ; — 
the  laws  relating  to  the  registration  of 
births,  deaths,  and  marriages. 

The  5th  book  relating  to  civil  injur ie8> 
comprehends  :  1.  The  redress  of  civil  in- 
juries by  the  mere  act  of  the  parties ;  2- 
Redress  by  the  mere  operation  of  law ;  3. 
The  courts  in  general ;  4.  The  courts  of 
general  jurisdiction,  common  law  and 
equity ;  5.  The  courts  ecclesiastical,  mili- 
tary and  maritime ;  6.  Courts  of  special 
jurisdiction;  7  and  8.  Civil  injuries  cog- 
nizable in  the  common  law  courts,  and 
herein  of  the  remedy  by  action  generally ; 
0.  Limitation  of  actions  ;  10.  The  proceed- 
ings in  an  action  ;  11.  Proceedings  in  some 
particular  actions ;  12.  Other  remedies  in 
the  courts  of  common  law;  13.  Civil  in- 
juries cognizable  in  the  ecclesiastical,  mili- 
tary, and  maritime  courts,  with  their 
remedies. 

As  an  example  of  the  author's  method 
of  stating  the  recent  statutes,  we  shall  ex- 
tract his  summary  of  the  6  &  7  Vict.  c.  73, 
for  consolidating  and  amending  the  law  of 
attorneys  and  solicitors. 

"  The  statutes  relating  to  this  branch  of  the 
le^  profession  being  very  numerous  and  com- 
phcated,  were  amended  and  consoUdated  by 
6  &  7  Vict.  c.  73,  by  which  the  previous  en- 
actments as  to  the  qualification,  admission,  and 
regulation  of  attorneys  and  solicitors  are  re- 
pealed. 

By  this  statute  it  is  enacted,  that  no  per- 
son shall  act  as  an  attorney  or  solicitor,  or  as 
such  sue  out  any  writ  or  process,  or  commence, 
carry  on,  solicit  or  defend,  any  action  or  other 
iroceeding  in  the  name  of  any  other  person  or  in 
is  own  name,  in  any  court  of  civil  or  criminal 


*  The  remaining  volume,  or  6th  book,  will  jurisdiction,  or  in  any  court  of  law  or  equity  in 
»t  of  crimes,  and  the  mode  of  prosecution.       England  or  Wales,  unless  he  shall  have  been 
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admitted^  enrolled,  and  be  otherwise  duly  55  Geo.  3,  c.  184,**  authorizing  him  to  practise 
qualified,  to  act  as  attorney  or  solicitor,  either  for  the  ensuing  year;*  and,  in  order  to  obtain 
previously  to,  or  else  in  pursuance  of,  the  pre- !  such  registrar's  certificate,  a  declaration  in 
sent  statute.*  writing,  signed   by  the  attorney   desirous  of 

"  To  entitle  a  person,  for  the  future,  to  this  practising,  or  ])y  his  partner,  or,  in  some  case*, 
admission  and  enrolment,  it  is  required,  Ist,  by  his  London  agent,  containing  his  name  and 
that  he  shall  have  served  (having  been  dulv  |  address,  the  courts  of  which  he  is  an  admitted 
bound  by  contract  in  writing  so  to  do),  wiln  I  attorney  or  solicitor,  and  the  date  of  his  ad- 
some  practising  attorney  or  soficitor  in  England;  mission,  must  be  delivered  to  the  registrar.' 
or  Wales,  a  clerkship  of  five  years  f  or  if  he  And  if  any  attorney  or  solicitor  shall  practise 
shall  have  taken  a  degree  under  such  circum-  in  any  oT  the  courts  aforesaid,  without  having 
stances,  as  in  the  act  mentioned,  at  Cambridge,  obtained  a  stamped  certificate  for  the  current 
Oxford,  Dublin,  Durham,  or  London,  a  clerk-  |  year,  he  shall  be  incapable  of  maintaining  any 
ship  of  three  years.**  And  2ndly,  that  in  ad-  i  action  or  suit  to  recover  his  fees  or  dieburt^- 
dttion  and  subseauently  to  such  services  he  be  |  ments  for  business  done  under  such  circum- 
e<l:amined  by,  or  dv  direction  of,  one  or  more  stances.* 

of  the  judges  at  Westminster,  or  (in  the  case  j     "  The  statute  we  are  considering  also  con- 
of  a  solicitor)  by  the  Master  of  the  Rolls, ,  tains  the  f(dlowing  regulations ; — among  othem 
touching  his  articles,  service,  fitness  and  ca- I  of  less  general  interest : — 
pad^^  to  act.  |     "  That  no  attorney  or  solicitor  shall  have 

"  For  this  purpose  the  judges,  or  any  eight  |  more  than  two  clerks  bound  by  contract  ia 
' 'I—... 1. .J  -. ^tJj, 


of  them,  including  the  three  chiefs,  or  (in  the 
case  of  a  solicitor)  the  Master  of  the  Rolls, 
may  from  time  to  time  appoint  examiners,  and 
make  such  rules  as  to  the  examination  as  they 
may  think  proper  ;*  and  the  iudges,  or  any  one 
of  them,  upon  Deing  satisfied  by  such  examina- 
tion, or  by  the  certificates  of  such  examiners,  of 
the  competency  of  any  candidate  for  admission, 
shall  administer  to  him  such  oath  as  specified 
in  the  acty  viz.  ''  that  he  wiU  truly  and  honestly 
demean  himself  in  practice,"  ana  also  the  oath 
of  allegiance;  and  after  such  oaths  shall  cause 
him  to  be  admitted  as  an  attorney  of  the  said 
courts  of  law  at  Westminster,  or  as  solicitor  of 
the  High  Court  of  Chancery,  as  the  case  may 
be,  and  his  name  to  be  inroUed  as  an  attorney 
or  solicitor  of  such  courts;  which  admission 
diall  be  written  on  parchment,  signed  bv  such 
judge  or  judges,  or  Master  of  the  Rolls,  and 
impressed  with  the  proper  stamp.  ^ 

*'  It  is  moreover  enacted,  that  there  shall  be 
a  re^trar  of  attorneys  and  solicitors,  whose 
duty  it  shall  be  to  keep  an  alphabetical  list  or 
roll  of  all  attorneys  or  solicitors,  and  to  issue 


writing  as  aforesaid  at  one  and  the  same  time, 
nor  any  such  clerk  after  he  shall  have  left  off 
business,  nor  while  he  himself  acts  as  a  clerk ; 
and  that  if  he  become  bankrupt,  or  take  the 
benefit  of  the  Insolvent  Act,  or  be  imprisoned 
for  debt  for  twenty-one  days,  the  court  may 
order  his  clerk  to  be  discharged  or  assigned 
over  to  some  other  person."* 

"  That  a  person  so  bound  as  aforesaid  as 
clerk  for  five  years,  to  an  attorney  or  solicitor, 
may  serve  one  of  those  years  as  pupil  with  a 
practising  barrister,  or  certified  special  pleader, 
or  with  the  London  agent  of  the  attorney  or 
solicitor  to  whom  he  is  bound. ° 

"  That  clerks  whose  masters  have  died  or 
left  oflf  business  during  the  tei-m,  or  whose 
articles  have  been  cancelled  or  discharged,  may 
enter  into  new  articles  with  other  masters, 
which  shall  be  available  for  the  residue  of  the 
term.® 

"That  all  persons  admitted  as  attorneys  of  one 

of  the  superior  courts  of  law  at  Westminster 

may,  upon  production  of  a  certificate  thereof, 

be  admitted  in  any  other  court  of  law  in  Eng- 

certificates  as  to  persons  who  have  been  duly  j  land  or  Wales,  upon  signing  the  roll  of  the 

admitted  and  enrolled ;  and  the  duties  of  this  ;  same  ;  and  that  persons  admitt(>d  as  solicitors 


office  are  by  the  act  committed  to  the  **  Incor- 
porated Law  Society,"  until  some  person  shall 
be  appointed  in  their  room.^ 

"  Such  a  certificate  from  the  registrar  of  due 
admission  and  enrolment  must  be  produced  to 
the  commissioners  of  stamps  and  taxes  by  any 
person  desirous  of  practising  as  an  attorney  or 
solicitor,  before  he  can  obtain  from  them  the 
stamped  certificate  required  by  the  Stamp  Act, 


*  By  7  &  8  Vict.  c.  101,  s.  70,  however, 
derks  and  ofllicers  to  boards  of  guardians,  &c. 
tmder  the  poor  law,  may  commence  or  defend 
proceedings  before  magistrates  in  special  or 
petty  sessions,  or  out  of  sessions,  without  being 
Bo  qualified. 

«  Sects.  2,  3.  See  7  &  8  Vict.  c.  86,  repeal- 
ing  34  Geo.  3,  c.  14,  as  to  the  enrolment  of  the 
indenturea  of  clerks  to  attorneys. 

Sec.  7.  •  Sees.  16, 17,  18. 

Sees.  15,  16.  «  Sec.  21. 


in  the  High  Court  of  Chancer}'  may  in  like 
manner  obtain  their  admission  in  all  other 
courts  of  equity,  and  in  the  Court  of  Bank- 
ruptcy.P 

"  That  no  attorney  or  solicitor,  who  shall  be 
a  prisoner  in  any  gaol  or  prison,  may  com- 

**  See  schedule  1,  part  ii.  of  C  &  7  Vict.  c.  73. 

*  Sec.  22.  "  Sec.  23. 

>  Sec.  26.  "  Sees.  4,  5. 

"  Sec.  7-  If  he  is  bound  for  three  years, 
under  the  exception  mentioned  above,  he 
may  serve  one  year  with  the  London  agent 
of  the  attorney  or  solicitor  to  whom  he  is 
bound.  **  Sec.  13. 

p  Sec.  27.  An  attorney  has  by  the  common 
law  the  privilege  of  not  being  liable  to  be  sued 
(generally)  except  in  the  court  or  courts  to 
which  he  belongs.  See  Gage's  case.  Hob.  177; 
I  Gardner  v.  Jessop,  2  Wils.  42 ;  Ltewis  v.  Kerr, 
!  2  Mec.  &  W.  226. 
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mence  or  defend  any  aetion,  suit,  or  proceeding 
in  law,  equity,  or  Mtnkruptcy,  or  maintain  an 
action  for  feet  for  business  done  during  such 
kis  confinement  ;^  and  tbat'no  practising  attor- 
ney or  solicitor  shall  be  a  justice  of  the  peace 
in  England  or  Wales,  except  in  counties  or 
towns  corporate  having  justices  by  charter  or 
otherwise.!' 

''  And  that  no  attorney  or  solicitor  shall  com- 
mence an  action  or  suit  for  his  fees  or  charges 
in  respect  of  any  business  whatever,  until  aner 
the  expiration  of  one  calendar  month  after  a 
bill  of  such  costs  and  charges,  signed  by  such 
attorney  or  solicitor,  shall  have  l^n  denvered 
to  the  party  to  be  charged ;  and  such  party 
may,  on  a  proper  application,  obtain  an  order 
for  referring  such  bill  to  be  tased,  and  for 
staying  all  proceedings  to  recover  th;  amount 
thereof  in  the  meantime.  An  order  ma)r  also 
be  obtained  directing  an  attorney  or  solicitor 
to  deliver  his  bill,  (when  he  has  not  done  so,) 
and  also  an  order  for  his  delivering  up  all 
deedp,  papers,  and  documents  in  his  possession 
or  power  touching  the  business  in  such  bill 
comprised.* 

"It  is  provided,  however,  that  the  act  shall 
not  extend  to  the  examination,  admission, 
lights,  or  privileges  of  any  person  appointed  to 
be  solicitor  to  the  treasury,  customs,  excise, 
post-office,  stamp  duties,  or  any  other  branch 
of  the  revenue,  or  the  solicitor  of  the  city  of 
London,  or  the  assistant  of  the  council  for  the 
affairs  of  the  admiralty  or  navy,  or  the  solicitor 
to  the  board  of  ordinance."  t 


among  the  standard  elementary  works  on 
the  laws  of  England. 


LAWS  OF  MORTMAIN. 


Such  is  the  learned  serjeant  s  view  of  the 
effect  of  the  new  act,  and  we  think  he  has 
succeeded  in  stating  it  clearly  and  con- 
cisely. But  he  has  omitted  the  material 
clauses  authorising  the  taxation  of  bills  on 
tl)e  application  of  third  parties,  (s.  ^8) ; 
and  by  persons  interested  in  the  property 
out  of  which  trustees  or  executors  may 
pay  bills  of  costs,  (s.  39) ;  also  taxations 
after  payment  of  a  bill  within  twelve 
months,  (s.  41).  That  part  of  s.  37  which 
enables  a  bill  to  be  faxed  whether  the 
business  be  transacted  in  court  or  not, 
(isuch  as  conveyancing  charges,)  should 
also  be  stated,  being  an  important  advan- 
tage to  the  public,  in  return  for  some  just 
concessions  to  the  profession.  There  are 
some  other  of  the  recent  statutes,  the 
scope  of  which,  as  ably  compressed  in  this 
volume,  we  may  hereaher  state. 

We  need  scarcely  say,  that  the  sound 
learning  and  well-known  merit  of  the 
learned  seijeant,  as  a  legal  writer,  are 
amply  shown  in  the  present,  as  in  the  for- 
mer volumes  of  these  New  Commentaries, 
and  they  will  deservedly  take  their  place 


«•  Sec  31. 
•  Sees.  37. 


Sec. 


33,  39.  [q.  34.] 
*  Sec.  47. 


RBPORT    OF    THE    SSLXCT    COMMITTEK    OF 
THE   HOUSE   OF   COMMONS. 

The  following  report  has  just  been  printed 
of  the  select  committee  appointed  to  inquire 
into  the  operation  of  the  Laws  of  Moitmain, 
and  of  the  restrictions  iidiich  limit  the  power 
of  making  gifts  and  bequests  for  charitable  snd 
religious  uses.  The  committee  consisted  of 
Lord  John  Manners,  Mr.  Shaw,  Mr.  C.  BuDer, 
Viscount  Clive,  Mr.  Smythe,  Mr.  Broiherton, 
Sir  George  Grey,  Mr.  EUot  Yorke,  Mr.  James 
Wortley,  the  Earl  of  Arundel  and  Surrey,  Sir 
John  Y.  Buller,  Mr.  MUnes,  Mr.  Sothcron,  and 
Mr.  Dickinson. 

"  Your  committee  have  thought  it  right  to 
consider  carefully,  and  at  some  length,  the 
origin,  progress,  and  present  state  of  the  law  <d 
mortmam  in  England;  and  for  the  purpose  of 
throwing  light  on  matters  naturally  obscure, 
have  turned  their  attention  to  the  laws  on  the 
subject  which  obtain  not  only  in  other  parts  of 
the  empire,  but  also  in  foreign  countries. 

"  The  mortmain  laws  had  their  origin  in  a 
state  of  society  widely  different  from  me  pre- 
sent ;  and  nearly,  if  not  all,  the  reasons  which 
appears  to  have  induced  the  Plantagenet  and 
Tudor  kings  and  parliaments  to  enact  the 
various  laws  restraining  the  alienation  of  real 
property,  first  to  religious,  and  subsequently 
also  to  lay  corporations,  from  the  time  of  magna 
charta  down  to  the  Reformation,  exist  no  longer. 
The  learned  and  interesting  evidence  of  Sir 
Francis  Palgrave  shows  that  those  restrictions 
were  imposed  not  only  from  jealousy  of  the 
great  and  increasing  power  of  the  religious 
bodies,  but  also  with  a  view  of  preserving  to 
the  lord,  and  to  the  king,  as  the  chief  lord,  the 
advantagres  and  incidents  of  tenure,  and  of 
maintaining  the  military  defences  of  the  king- 
dom, which  were  weakened  whenever  land, 
which  then  sustained  all  the  civil  and  military 
burdens  of  the  state,  fell  into  mortmain^ 

**  With  the  destruction,  therefore,  of  the  re- 
ligious houses  of  the  Reformation,  the  gradual 
decay  of  military  tenures,  and  their  entire  abo- 
lition after  the  restoration,  the  chief  political 
reasons  for  stringent  mortmun  laws  ceased: 
and  your  committee  would  direct  attention  to 
the  significant  fact,  that  from  the  reign  of 
Queen  Elizabeth  to  the  accession  of  the  house 
of  Hanover,  the  general  tenor  of  the  public 
mind,  as  evidenced  by  the  legislature,  the  judi- 
cature, various  royal  proclamations,  and  the 
acts  of  numerous  private  persons,  was  strongly 
in  favour  of  alienation  of  property,  real  as  wdl 
as  personal,  to  pious  and  charitable  purposes. 
Your  committee,  aware  that  no  law  can  be 
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imperljf  understood  unless  the  reasons  on  this  point  your  committee  would  direct  especial 
which  It  was  founded,  and  the  evils  against '  attention  to  the  rduable  opinion  of  Mr.  Jar- 
wfaich  it  was  intended  to  guard  are  knoMH,  man,  quoted  by  Mr,  Hadfield. 
have  endeavoured  to  make  themselves  ac-  \  "  With  respect  to  the  operation  of  this  sta- 
({iiahited  with  the  causes  which  led  to  the  pass- ;  tute,  your  committee  find  tnat  while  many  good 
ing  of  the  ^h  of  Geo.  2,  c.  36,  which  is  in  j  and  charitable  purposes  have  been  thereby  de- 
iact  the  mortmain  law  at  this  moment.  Al-  •  feated,  litigation  and  the  unjust  disherison  of 
though  the  reasons  which  led  to  the  original  j  heirs  have  not  been  prevented.  That  it  should 
enactment  of  mortmain  laws,  and  those  which  have  failed  in  both  these  objects,  the  former  of 
anbseqnently  induced  their  mitigation  and  dis- ;  which  was  alleged  in  the  debates,  the  latter  in 
continuance,  appear  to  have  been  those  stated !  the  preamble  of  the  act,  is  not  surprising,  be- 
in  the  preceding  paragraph,  your  committee '  cause,  with  the  exception  of  such  purposes  as 
have  failed  to  arrive  at  any  certain  knowledge  j  are  forbidden  by  the  gene^^l  rules  of  common 
of  the  true  grounds  on  which  the  act  of  Geo.  law,  an  entire  freedom  is  allowed  to  a  testator^ 
2  was  passed.  Indeed,  the  insufficiency  of  the  who  may  dislike  his  heir,  of  leaving  his  pro« 
reasons  assiirned  in  the  reported  debates  is  perty  to  any  person,  or  any  object  that  does  not 
such  as  would  rather  lead  to  the  inference  that  come  under  the  designation  of  a  charitable  use, 
some  apprehensions,  which  it  was  not  thought '  and  because,  as  Mr.  Jarman points  out,  'where 
wise  to  make  public,  must  have  operated  in  addi-  { the  feelings  of  mankind  are  not  in  unison  with 
tkm  to  the  avowed  motives  of  the  legislature,  i  the  provisions  of  the  statute-book,  ingenuity  is 
"  The  provisions  of  this  law,  which  prevents  j  racked  for  evasive  expedients,  and  a  testator 
lands,  or  anything  savouring  of  the  realty,  will  sometimes  rather  confide  his  property  to 
from  being  conveyed  to  any  body  or  bodies,  the  honour  of  a  stranger,  than  abandon  a 
politic  or  corporate,  for  any  cnaritable  purpose,  |  scheme  to  which  he  is  impelled  by  a  conscious 


unless  by  deed  executed  twelve  months,  and 
enrolled  six  months  previous  to  the  donor's 
death,  have  been  construed  by  tlie  judicature 
in  the  strictest  sense  their  words  would  bear. 
Conyhold  property,  money  out  on  mortgage, 
landf  left  to  be  converted  into  money,  money 
left  to  be  converted  into  land,  and,  as  it  is  as- 
serted, railroad  and  canal  shares  even  when 
declared  by  act  of  parliament  to  be  personal 
property,  are  all  held  to  be  affected  by  that 
statute,  and  the  courts  refuse  to  marshal  assets 
in  favour  of  any  public  object,  however  charit- 
able  or  beneficial. 

**  Your  committee  would  here  point  out  the  in- 
eoDsistency  which  runs  throughout  this  favour- 
able construction  of  the  law.  The  recital  of 
the  act  states  its  objects  to  be,  to  prevent  the 
disposition  of  lands  whereby  the  same  shall 
become  inalienable.  But  lands  left  with  a 
£rect  injunction  that  they  should  be  sold,  meet 
with  no  more  favour  than  bequests  of  person- 
alty to  be  converted  into  land :  although  in  the 
aimikr  case  of  a  bequest  to  an  alien,  the  legatee, 
who  is  disoualified  from  holding  the  real  pro- 


rectitude  of  purpose.'  Of  the  truth  of  this 
opinion  your  committee  have  had  abundant 
endence  on  the  petitions  which  were  referred 
to  them ;  but  in  consequence  of  the  peculiar 
nature  of  that  evidence,  containing  reflection^ 
on  private  character,  and  in  many  instances  not 
bearing  at  all  on  the  general  object  of  their  in- 
vestigation, your  committee  have  exercised  a 
discretion  in  suppressing  certain  portions  of  it. 
It  appears,  however,  from  the  reported  evidence, 
that  the  law,  rendered  more  stringent  as  re- 
gards Roman  Catholics  bv  the  statute  against 
superstitious  uses,  is  evaaed  by  them  without 
much  difficulty,  and  the  mode  of  e^'asion,  not 
unfrequently,  it  would  seem,  among  them,  is 
not,  the  committee  would  observe,  practised  by 
them  alone.  From  all  this  it  would  appeac, 
that  while  the  astute  and  determined  man  may 
balk  the  expectations  of  his  heurs,  many  a 
laudable  ana  just  design  is  defeated  through 
the  intricacies  and  perplexities  of  this  law. 

"In  order  to  arrive  at  a  knowledge  of  the 
laws  respecting  mortmain  and  charitable  usee 
and  trusts  in  other  countries,  with  a  view  of 


perty,  is  allowed  to  take  it  as  money.    Again,  j  comparing  them  to  those  in  England,    your 


although  the  law  will  marshal  assets  so  as  to 
throw  upon  the  real  estate  '  debts  and  other 
charges  ordinarily  chargeable  upon  the  personal 
eatate  of  the  testator,  thus  exonerating  the  latter 
for  the  benefit  of  the  legatee,  it  refuses  to 


committee  have  taken  the  eyidence  of  a  learned 
German  jurisconsult,  M.  Bach,  which,  with 
the  information  afforded  by  Mr.  Burge,  the 
Jjord  Advocate  of  Scotland,  the  right  honour- 
able Anthony  Blake, Mr.  Field,  and  Mr.  Milnes, 


marabal  assets  in  favour  of  charitable  legacies,-  enable  them  to  state  that  in  Germany,  France, 
nor  will  it  permit  them  to  be  charged  upon,  or:  Italy,  Spain,  the  United  States  of  America,  the 
satisfied  out  oC  the  land,  or  other  real  estate !  British  Colonies,  Ireland,  and  Scotland,  the 
of  the  testator,  nor  indeed  out  of  any  of  hisi  laws  are  far  more  favourable  to  charity  than  in 
personal  estate,  partaking  in  any  manner  of  thej  England ;  nor  can  they  learn  that  any  jealousy 
natnn  of  realty.*  Supposing,  therefore,  thel  is  felt  of,  or  any  evil  occurs  from,  the  latitude 
alleged  object  of  the  statute  to  be  a  proper  one,  allowed,  even  in  Catholic  countries,  to  chari* 
it  appears  to  your  committee  that  land  left  to  tably-disposed  persons  to  dispose  of  the  whole 


dMuritiea,  with  a  direction  to  be  sold,  and  all 
▼iftnally  personal  property,  do  not  fairly  come 
under  tbe  intent  of  that  statute,  nor  do  they 
it  jnat  that  charitable  legacies  should 


or  a  large  portion  of  their  real  property  to  pious 
or  chantable  purposes.  In  the  countries  of 
continental  Europe,  that  provision  of  the  old 
civil  law  which  sets  aside  a  portio  iegitima  for 
be  excepted  from  the  advantage  of  hav-  j  the  ascendants  or  descendants  of  a  testator,  and 
ing  assets  marshalled  in  their  favour.    Upon  which  once  had  its  counterpart  in  the  law  of 
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Borland,  is,  up  to  this  day,  found  to  be  a  suf- 
floient  protection  to  the  heir,  while  the  power 
exercised  by  the  sovtreign,  of  ratifying  or  an- 
Bulling  bequests  to  particular  cbarilies,  aecures 
tlw  eoxnmunity  from  the  damage  or  scandal 
which  a  dangerous  or  improper  disposition 
might  give  rise  to.  At  present  it  is  a  matter  t>f 
just  astonishment  to  intelligent  foreigners,  that 
while  the  laws  of  Ireland,  Scotland,  and  our 
eolonies  assimilate  more  or  less  to  those  of 
continental  Europe  in  this  matter,  those  of 
England  stand  ^one  in  their  uncharitable 
strictness;  and  thi^  unfavourable  distinction 
appearb  to  them,  a^  it  does  to  your  committee, 
the  more  unintelligible,  because  '  in  this  cnun- 
Iry  all  the  great  benevolent  institutions  are 
supported,  not  by  the  state,  but  by  gifts  of 
private  individuals ;'  whereas  in  those  countries 
the  state  undertakes  to  perform  manj  of  thoBe 
necessary  and  charitable  duties,  which,  at  the 
same  time,  it  encourages  private  munificence  to 
•id  it  in  fulfilhng. 

*'  Having  thus  brought  before  your  notice, 
as  succinctly  as  is  possible,  the  present  state 
and  practical  operation  of  the  mortmain  laws  in 
England,  their  origin,  inconsistency,  and  com- 
plexity, the  means  which  exist  of  evading  them, 
the  opportunity  thus  afforded  to  fraud  and  de- 
Mit,  and  the  wiser  and  less  restrictive  laws 
which  obtaio  in  other  parts  of  our  own  empire, 
m  well  as  on  the  continent  of  Europe,  and  in 
the  United  States  of  America,  your  committee 
diink  it  right  to  add  that  they  have  carefully 
•onridered  the  objections  which  are  popularly 
Iriten  against  a  relaxation  of  the  existing  laws. 
These  objections,  hke  many  of  a  popular  na- 
ture, appear  to  have  their  foimdation  rather  in 
Infltorica]  tradition,  than  in  a  clear  perception 
•f  the  truth,  and  the  feelings  on  which  they 
net  may  be  classed  as  personal,  religious,  and 
political. 

"  The  personal  objection  arises  from  a  dread 
lest  the  just  expectation  of  the  heir  should  be 
defeated,  if  license  to  alienate  real  property  by 
will  to  charitable  purposes  were  allowed  a  tes- 
tator. If  howe^^er  the  expectations  of  the  heir 
m%  to  be  preferred  to  the  wishes  of  the  testator, 
the  performance  should  obviously  be  enforced 
not  against  charitable  uses  alone,  but  against 
all  dispositions  other  than  to  the  heir ;  yet  the 
law  allows  a  man  to  pass  over  his  wife  and 
childrsn,  and  to  leave  his  property  to  an  entire 
stranger.  And  there  seems  to  be  great  truth 
in  the  opinion  expressed  by  a  witness,  that  if 
it  was  thought  necessary  to  secure  the  heir  from 
Wing  disinherited  quoad  real  property,  there 
was  even  more  cause  for  guarding  him  against 
disinherison  quoad  personalty,  inasmuch  as  the 
pride  of  ancestry,  and  the  wish  to  hand  down 
to  posterity  landed  estates,  are  likely  to  operate 
in  the  former  case  as  a  safeguard  to  the  heir, 
which  he  is  deprived  of  in  the  latter ;  whereas 
the  law  leaves  that  personalty  at  the  free  dis- 
posal of  the  testator.  .^Your  committee  would 
fikewise  suggest  that  the  fact  of  a  person  being 
anxious  to  leave  a  portion  of  his  property  to 
pious  and  charitable  purposes,  is  in  itself  some 
evidence  of  his   being  actuated  by  high  and 


moral  feelings,  and  thefefore  unlikely  to  teyat 
the  sacred  claims  of  kindred  and  denendenta. 

"  The  only  imaginable  case  in  waioh  ttieM 

considerations  may  be  supposed  unavailaUe  it 

that  which  your  committee  have  recogmced  «• 

the  religious  objection,  namely,  the  fear  lett 

undue  influence  over  the  mind  of  a  dying  or 

languishing  person,  should  be  exercised  bf  n 

minister  of  religion  in  favour  of  charity  or  re* 

ligion,  to  the  prejudice  of  the  heir.    And  this 

is  certainly  the  objection  to  which  they  are  m* 

clined  to  attach  the  most  weight.    Lora  Hard- 

wicke  is  even  reported  to  have  said,  *  One  of 

my  chief  reasons  for  laving  a  restraint  on  tnoh. 

donations  is,  lest  the  clergy  of  the  Established 

Cliurch  should  be  tempted  and  instructed  to 

j  watch  the  last  moments  of  dying  persons,  as 

I  inRiduously  as  even  the  monks  and  friars  did 

I  in  the  darkest  times  of  superstition  and  popery ; 

and  if  ever  we  should  have  an  ambitious  clem* 

I  man  for  a  prime  minister,  it  would  be  the  only 

I  way  to  acquire  an  interest  at  court,  or  prefer*. 

ment  in  the  church.'    Your  committee  would 

refer  to  the  remark  of  the  Bishop  of  London 

I  on  this  dictum,  and  indeed  to  all  experience  of 

,  the  past,  as  depriving  this  objection  of  most  of 

its  force  as  far  as  it  relates  to  the  Church  of 

j  England  ;  and  they  cannot  but  think  that  the 

,  authoritative  statements  of  Dr.  Cox^  mih  ft* 

spect  to  the  doctrine  of  the  Church  of  Roma^ 

tne  sentiments  of  those  who  guide  its  practiee» 

and  the  influence  of  pubUc  opinion  on  the  great 

body  of  its  clergy,  are  sufficient  to  dispel  anpre- 

hension  of  the  influence  of  the  Roman  Cattujlic 

{ priesthood.    But  while  they  think  the  popular 

I  fears  on  this  subject  exaggerated,  your  coin* 

mittee  admit  the  propriety  of  guardinff  against 

I  possible  abuses  by  provisions  founded  on  such 

I  principles  as  that  of  the  Scotch  law  of  denth- 

I  oed,  by  which  the  heir  can  defeat  a  will  made 

I  to  his  prejudice  within  sixty  days  before  death, 

I  if  the  testator  were  then  ill  of  his  mortal  disease, 

or  that  of  the  Code  Napoleon,  which  renders 

I  the  confessor  incapable  of  inheriting  from  his 

I  penitent;  as  well  by  safeguards  similar  to  that 

.contained  in  the  measure  now  before  parlia- 

I  ment  for    regulating    charitable    bequests  in 

,  Ireland. 

I  ^*  With  respect  to  the  third  objection,  that 
j  wliich  is  taken  on  pohtical  grounds,  vour  com- 
I  mittee  believe  very  few  people  would  be  dis* 
i  posed  to  urge  it  at  this  day.  The  whole  argu* 
,  ment  derived  from  the  incapacity  of  land  in 
I  mortmain  to  sustain  the  feuaal  civil  and  mili« 
I  tary  incidents  obligatory  on  the  land,  haa  for 
two  hundred  years  ceased  to  have  force,  or 
even  meaning,  as  applied  to  existing  tenures. 
The  dread  entertained  by  political  economists 
lest  land  held  in  mortmttn,  should  not  be 
available  for  commercial  purposes,  must  be  now 
greatly  mitigated  by  those  alterations  in  our 
laws  whereby  every  clergyman  may  now  lease 
his  land  for  farming  purposes,  in  the  same 
manner  as  lay  landloros  do :  and  your  com* 
mittee  would  direct  attention  to  the  suggestions 
of  Sir  F.  Palgrave  and  Mr.  Hadfield,  with  re* 
spect  to  the  possibility  of  devising  means 
whereby  land  m  trust  for    public  purposes 
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mi^htywith  due  provision  for  tbe  re-inyestment 
of  its  proceeds,  be  allowed  to  come  into  the 
market  Ttkt  evidence  of  Mr.  Cripps  and  Mr. 
V^ere  shows  that  charitable  estates  may  be 
manugtd  in  every  respect  with  as  much  benefit 
to  the  general  interests  of  the  community  as 
those  of  private  individuals. 

"  But  among  some  even  of  those  who  are  in- 
dined  to  attach  no  great  weight  to  such  objec- 
tioDs  against  a  more  liberal  law  with  respect  to 
donations  for  charitable  and  public  purposes, 
an  ojnnion  seems  to  exist  that  the  various  ex- 
empnons  which  from  time  to  time  have  been 
grsnted  to  particular  charit'.es,  are  so  many  and 
so  ample,  as  practically  to  amount  to  all  the 
relaxation  of  the  law  that  is  necessary.  But 
«?en  if  this  were  a  correct  view  of  the  practical 
nsuhs  of  the  exiBting  law,  it  should  seem  to 
be  but  an  unsound  state  of  things,  when  ex- 
emptions from  a  law  are  of  such  magnitude  as 
to  deprive  that  law  of  vitality  and  power.  But 
vpon  mature  deliberation,  your  committee  can- 
not coincide  in  the  belief  that  the  exemptions 
are  such  as  to  render  further  relaxations  unde- 
sirable. The  whole  tenor  of  the  evidence  sub- 
mitted to  them  on  this  point  is^  that  although 
many  good  and  charitable  purposes  are  ex- 
empted from  the  stringent  operation  of  those 
bws,  many  difficulties  still  remain,  even  in  the 
most  favoured  cases,  and  many  good  and  ex- 
cellent objects  are  either  altogether  proscribed 
or  imTounded  with  peril,  owing  to  their  opera- 
tion. Our  experience,  indeed,  of  the  results  of 
these  partial  exemptions,  is  calculated  to  dispel 
many  of  the  objections  felt  to  an  uniform  modi- 
totion  of  the  present  system  of  restriction. 
Tour  comaiittee  would  direct  attention  to  the 
fKt,  that  even  to  Queen  Anne's  Bounty,  a 
charity  more  favoured  by  the  law  than  perhaps 
any  other,  the  amount  of  landed  property  be- 
qwathed  by  will  has  not  been  so  considerable 
tt  to  warrant  an  apprehension  that  were  the 
sune  favour  extended  to  other  charities,  any 
great  portion  of  the  land  of  the  country  would 
wl  into  mortmain. 

"  In  submitting  this  report  to  your  con- 
sidsration,  your  committee  would  remark,  tiiat 
from  the  intricacy  and  delicacy  of  the  question, 
^  nicety  of  its  details,  the  conflicting  judg- 
ments and  opinions  of  eminent  lawyers  on 
various  points,  they  find  it  impossible  to  pre- 
Mt  in  a  report,  with  entire  confidence  in  its 
accuracy,  a  full  and  explicit  abstract  of  the  law 
practicahy  in  operation  with  respect  to  mort- 
main ana  chantable  bequests;  they  therefore 
iMg  leave  to  refer  for  a  copious  and  learned 
Agest  of  the  historical  part  of  the  question,  to 
the  evidence  of  Sir  Francis  Palgrave,  corrobo- 
nted,  as  it  is,  in  a  remarkable  manner  by  that 
of  Mr.  Burge ;  to  the  evidence  of  the  Bishop 
of  London,  Mr.  Neville,  Mr.  Hadfleld,  Mr.  J. 
Hodgson,  and  Mr.  Mathews,  for  proofs  of  the 
injurious  and  unwise  stringency  of  the  opera- 
tion of  the  law  $  and  to  that  of  the  Rev.  Thomas 
Sierbome,  Mr.  Gibson,  and  Mr.  Jelf,  of  the 
power  which  exists  of  evading  its  restrictions, 
^iQpposing  testators  are  determined  to  do  so. 

**  In  conclusion,  although  your  committee 


do  not  feel  authorized  by  the  terms  of  refereoco, 
to  report  in  favour  of  any  specific  alterations  of 
the  law^  of  mortmain,  they  feel  bound  to  state, 
from  an  attentive  consideration  of  the  evidence 
submitted  to  them  by  witnesses  whose  meams 
of  information  and  authority  must  be  hel4  to 
be  great,  that  the  operation  ot  the  laws  is  most 
unsatisfactorv,  leads  to  doubt,  expense,  ttn<- 
certainty  and  litigation,  and  frequently  defeats 
good  and  pious  purposes,  which  the  preseat 
aspect  of  the  country  would  induce  all  men  to 
wish  fulfilled ;  while  from  the  existing  faoHittes 
for  evasion,  they  cannot  be  regarded  as  serving 
the  main  purpose  for  which  they  are  supposea 
to  be  maintained,  by  securing  the  heir  from  the 
unexpected  alienation  of  property  to  which  he 
might  reasonably  have  hoped  to  succeed." 


LECTURES  AT  THE   INCORPORATED 
LAW  SOCIETY. 

TRANSFER  OF   PROPERTY    ACT,   7  &  8  ViCT. 
C*  76i 

Mr.  Cayley  Shadwell  resumed  the  subject  of 
his  lectures  on  the  15th  November,  and  pro- 
ceeded to  remark  on  the  Transfer  of  Property 
Act,  by  the  13th  section  of  which  it  was  en- 
acteid.  That  the  act  shall  commence  and  take 
effect  from  the  31st  of  December,  1844,  and 
shall  not  extend  to  any  deed,  act,  or  thing  ex- 
ecuted  or  done,  or  (except  so  far  as  regards  the 
pro\'istons  hereinbefore  contained  as  to  existing 
contingent  remainders)  to  any  estate,  right,  or 
interest  created  before  the  Ist  of  January^ 
1845. 

He  had  not  the  least  doubt  that  the  meaning 
of  the  legislature  was,  that  as  the  act  contained 
many  provisions  as  to  conve3rance,  and  also 
some  provisions  altering  the  qualities  of  estates 
irrespective  of  conveyance,  reddendo  singula 
singulis,  the  words  '*  shall  not  extend  to  any 
deed  executed"  were  to  suspend  the  operation 
of  the  act  as  to  any  convevance  to  take  eflfect 
under  it,  and  that  the  words  *'  snail  not  extend 
to  any  estate  created"  were  to  suspend  the 
operation  of  the  act  only  as  to  provisions  which 
altered  the  qualities  of  estates  irrespective  of 
convevance,  and  that  those  words  were  not 
intended  to  apply  to  or  have  any  operation  at 
all  upon  an  estate  to  be  conveyed  by  a  deed 
operating  under  the  statute. 

That,  he  had  no  doubt,  was  the  meaning  of 
the  legislature ;  and  that,  he  had  no  doubt, 
would  be  the  decision  of  a  court,  if  the  question 
ever  came,  as  was  not  unlikely,  to  be  discussed 
in  one. 

The  language  was,  however,  obscure ;  and 
though  not  the  true  construction,  it  might  be 
contended  that  that  suspending  clause  not  only 
forbade  any  deed  to  take  effect  under  the  act 
previous  to  the  let  of  January,  but  also  forbade 
any  deed  to  convey  under  the  act  any  estate  in 
land  which  was  in  existence  previous  to  the  Ist 
of  January  next. 

He  would  take  the  case  of  an  estate  for  liv  '«< 
granted  by  a  lease  ten  years  old; — ho^-,  it 
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mi^ht  be  asked,  could  it  be  said  that  such 
an  estate  was  not  aa  estate  created  before 
the  first  of  January  next  ?  And  as  the  statute 
says  the  act  shall  not  extend  to  any  estate 
created  before  that  day.  how  could  it  be 
asserted  that  such  an  estate  can  be  conveyed 
by  a  deed  operating  under  the  act?  He 
thought  he  had  given  the  true  solution,  that  in 
the  susjsending  clause  the  words  "  or  to  any 
estate,  right,  or  interest  created  before  the  1st 
of  January,  1845,''  do  not  relate  to  matters  of 
conveyance  at  sdl;  but  still,  until  the  ques- 
tion was  settled  either  by  the  decision  of  a 
court  or  by  a  general  concurrence  of  profes- 
sional opinion,  he  thought  it  would  be  wiser  to 
adhere  to  the  present  practice  of  referring  to 
the  Stat.,  4  Vict.  c.  21. 

The  2nd  section  enacts,  "  That  every  person 
may  convey  by  any  deed,  without  Uvery  of 
seisin,  or  enrolment,  or  a  prior  lease,  all  such 
freehold  land  as  he  might  oefore  the  passing  of 
this  act  have  conveyed  by  lease  and  release." 

Livery  of  seisin  was  one  of  the  incidents 
which  hitherto  had  been  necessary  to  give 
effect  to  a  conveyance  by  feoffrnent.  The  par- 
ticular use  of  the  conveyance  by  feoffment 
arose  from  the  different  degree  of  efficacy 
which  the  law  attributed  to  a  feoffment,  which 
it  called  a  conveyance  operating  by  right  or  by 
wrong,  from  what  it  attributed  to  those  con- 
veyances which  it  called  innocent  conveyances, 
or  conveyances  that  operated  by  right  only,  and 
not  by  wrong,  the  most  used  oi  which  was  the 
lease  and  release.  To  give  an  instance  of  this 
difference :  If  a  tenant  for  life  conveyed  the 
estate  by  lease  and  release  (the  innocent  con- 
veyance) to  a  stranger  and  his  heirs,  the 
stranger,  notwithstanmng  the  limitation  to  him 
and  his  heirs,  took  the  estate  only  during  the 
life  of  the  tenant  for  life ;  the  remainder.man 
was  not  considered  to  be  disseised,  and  the 
conveyance  did  not  work  any  forfeiture  of  the 
estate  of  the  tenant  for  Ufe,  so  as  to  give  a 
remdnder-man  a  right  of  entry.  But  the  con- 
trary of  all  this  was  the  case  if  the  tenant  for 
life  conveyed  to  the  stranger  and  his  heirs  by 
feoffment  and  livery  of  seisin,  which  was  the 
conveyance  by  right  or  by  wrong,  sometimes 
called  tlie  tortious  conveyance,  llie  stranger, 
by  virtue  of  the  limitation  to  him  and  his  heirs, 
took  an  entirely  new  estate  to  himself  in  fee 
simple,  and  if  he  was  not  disturbed  in  his  pos- 
session for  a  sufficient  length  of  time,  (the 
twenty  years)  he  gained  a  title  against  the 
remainder-men  and  all  the  world.  The  feoff- 
ment operated  as  a  forfeiture  of  the  estate  for 
life,  which  gave  the  man  next  in  remainder,  if 
there  was  one  in  existence,  an  immediate  right 
of  entry,  and  it  disseised  the  remainder-men  in 
existence  and  turned  their  vested  estates  in  re- 
mainder into  mere  rights  of  entry. 

It  was  however  from  its  effect  upon  contin- 
gent remainders  that  the  feoffment  was  more 
usually  employed  in  conveyancing.  If  at  the 
instant  of  the  determination  of  an  estate  for 
life,  (commonly  called  the  particular  estate,) 
the  contingent  remainder  expectant  upon  it 
was  not  ready  to  come  into  possession,  from 


the  contingent  remainder-man  not  b«ing  in 
existence  or  from  other  reasons,  the  contin- 
gent estate  was  lost  and  gone,  and  incapable 
of  being  revived.  Thus,  to  take  an  in- 
stance:  if  an  estate  was  given  to  an  unmar- 
ried man  for  hfe,  remainder  to  his  first  and 
other  sons  successively  in  tail,  remainder  to 
himself  in  fee,  and  between  his  estate  for  life 
and  the  remainders  in  tail  to  his  unborn  sons, 
which  were  of  course  contingent  remsdnders, 
there  happened  not  to  be  (as  in  a  well  drawn 
instrument  there  always  is)  a  limitation  to 
trustees  upon  trust  to  preserve  contingent 
remainders  :  in  this  state  of  affairs  the  tenant 
for  life  would  have  it  in  his  power  to  defeat  the 
remainders  to  his  sons  in  tail,  and  gain  the 
absolute  mastery  over  the  estate;  and  this, 
under  the  law  as  it  stood  pre\ious  to  the  passing 
of  this  act,  he  would  have  effected  by  a  feoff- 
ment with  livery  of  seisin. 

He  would  have  conveyed  the  estate  by  feoff- 
ment to  a  stranger  and  his  heirs,  to  the  use  of 
himself,  his  heirs,  and  assigns,  and  that  con- 
veyance would  have  been  a  forfeiture  of  his 
life  estate,  and  the  entire  destruction .  of  the 
contingent  remainders  to  his  sons.  Now, 
however,  by  one  of  the  subsequent  clauses  of 
this  act,  (the  7th  section)  the  feoffment  is  de- 
prived of  its  peculiar  efficacy,  it  being  enacted* 
that  no  conveyance  shall  operate  by  ^vrong,  or 
have  a  greater  effect  than  a  release ;  and  by 
another  section^  (the  8th)  contingent  remain* 
ders  are  dealt  with  in  such  a  way  as  to  preserve 
those  interested  in  them  from  being  damnified. 
The  distinctive  character  of  feofiment»  then, 
being  destroyed,  as  a  common  form  of  coil* 
veyancing,  it  would  drop  into  disuse ;  and  its 
power  being  gone,  its  accompaniments  of  cir- 
cumstances the  livery  and  the  taking  of  seisin 
go  with  it. 

Feoffment  and  livery  of  seisin  were,  in  small 
transactions,  not  umrequentiy  used  in  the 
country  as  the  cheapest  mode  of  conveyance, 
as  saving  thereby  the  stamp  of  the  lease  for  a 
year.  This  practice  might,  of  course  go  on 
unaffected  by  the  act ;  but  the  act  could  not 
(if  a  saving  of  the  stamp  be  the  object)  b^  made 
use  of  to  dispense  with  livery  of  seisin,  for  the 
proviso  at  tiie  end  of  the  2nd  section  is,  "that 
every  such  deed  (that  is,  eveiy  deed  taking 
effect  under  the  act)  shall  be  cbargeable  with 
the  same  stamp  duty  as  would  nave  been 
chargeable  if  such  conveyacce  had  been  made 
by  lease  and  release."* 

I1iis  second  section  also  did  away  with  the 
necessity  of  enrolment,  but  this  part  of  it  could 
not  have  much  operation  on  ordinaiy  deeds ;  for 
the  two  iiistances  in  which,  ordinanly  spealong, 
enrolment  is  requisite,  are  not  within  the  act, 
1st.  There  h  the  Queen's  grant,  which  hy  a 
rule  of  common  law  can  only  be  by  matter  of 
R%^rd,  and  therefore  usually  made  by  chaiter 


*  In  a  future  lecture,  Mr.  Shadwell  refers  to 
a  doubt  as  to  the  validity  of  a  release  under  the 
act  as  a  conveyance  from  a  corporation,  in  lien 
of  their  present  mode  of  conveying  by  feoff- 
ment andf  livery. 


Ledures  at  the  Incorporated  Law  Soeiety, 


ur 


or  letters  patent  under  the  great  seal,  enrolled, 
Cniisc's  Diffest,  vol.  v.  p.  37,  title  34,  King's 
Grant ;  bat  by  another  rule  of  law  the  Queen 
is  not  bound  by  an  act  of  parliament  unless 
specially  named  in  it,  and  her  Miuesty  is  not 
named  in  this  act,  therefore  Queen's  grants  re- 
quire enrolment  as  they  did  before. 

And  secondly,  there  are  disentailing  deeds 
which,  under  the  3  &  4  W.  4,  c.  74,  the  Fraes 
and  Recoveries  Act,  s.  41,  are  required  to  be 
enrolled  in  the  High  CJourt  of  Chancery  within 
six  calendar  months  after  the  execution  thereof; 
but  these  disentailing  deeds  are  exjjressly  ex- 
cepted out  of  the  operation  of  our  act,  by  a  de- 
claration near  the  end  of  the  fifth  section— 
"That  no  deed  shall  bv  force  of  this  act  bar 
or  enlarge  any  estate  tail." 

The  lecturer  then  passed  to  the  consideration 
of  the  third  section,  which  is  as  follows : — 


8ta^Jlte,  which  only  required  the  same  to  be 
signed  by  the  party  making  such  assignment, 
it  follows  that  such  assignment,  if  made  in 
writing,  was,  previous  to  the  present  act,  valid 
without  deed.  Tlie  section  of  the  Statute  of 
Frauds  upon  which  that  depends  is  the  3rd ;  it 
enacts,  "  That  no  leases,  estates,  or  interests, 
either  of  freehold  or  terms  of  years,  or  any 
uncertain  interest,  not  being  copyhold  or  cus- 
tomary interest,  of,  in,  to,  or  out  of  any  mes- 
suages, manors,  lands,  tenements,  or  heredita- 
ments, shall  at  any  time  after  the  said  24th  d ^ 
of  June,  be  assigned,  granted,  or  surrendered, 
unless  it  be  by  deed  or  note  in  writing,  signed 
by  the  |>arty  so  assigning,  granting,  or  surren- 
dering the  same,  or  their  agents,  thereunto 
lawfully  authorised  by  wTiting  or  by  act  and 
operation  of  law." 
ITie  fourth  section  of  the  act  was  occupied 


That  no  partition  or  exchange,  or  assign- '  principally  with  settling,  or  at  least  attempting 
mentof  any  freehold  or  leasehold  land,  shall  be  to  settle,  a  great  practical  difficulty  in  that 
valid  at  law,  unless  the  same  shall  be  made  by  \  important  branch  of  law,  the  law  of  landlord 
deed  "  and  tenant. 

To  this  section  he  had  not  heard  any  objec-  j  Whoever  had  been  much  in  the  habit  of 
tion  made,  nor  had  any  such  occurred  to  him. '  seeing  the  writings  entered  into  between  land- 
Partition  or  exchange  or  assignment  other^vise  |  lord  and  tenant,  and  that  often  in  the  moat 
than  by  deed.waswhatwas  now  in  practice  never  I  informal  style  and  without  any  professional 
heard  of;  this  section,  therefore, had  the  laudable  assistance,  must  be  aware  of  the  great  difficulty 
object  of  accommodating  the  law  to  the  prac- '  there  often  is  in  collecting  from  such  papers 

♦:—  .^Ji  ^.^uiu:^ J r j „i-*  i_    i-_*.i i^   ^i.-   i_* ^z ^r -^^^    ^Umt' 


tice,  and  prohibiting  modes  of  procedure  which 
had  fallen  into  complete  disuse.  On  the 
ancient  modes  of  effecting  partition,  he  referred 


whether  it  was  the  intention  of  parties  that 
such  papers  should  operate  as  present  leases,  or 
as  agreements  for  future  leases,  and  that  diffi* 


to  a  vcn^  learned  note  to  Hargrave  and  Butler's !  culty  he  will  find  increased  if  he  has  looked 
Coke  Littleton,  18th  edition,  vol.  ii.  p.  169  a,  1  into  the  cases  on  the  subject,  and  seen  what 
note  2.    With  respect  to  the  modem  method '  slight  distinctions  are  taken  in  some  of  them. 


of  making  a  compulsory  partition  b;^  filing 
a  bin  in  equity,  praying  for  a  partition  on 
which  a  commission  is  issued  to  various  per- 
sons to  make  the  partition,  the  decree  wnen 
made  is  binding  indeed  on  the  parties,  but  can 
be  carried  into  effect  only  by  a  deed. 

As  to  the  old  methods  of  exchange,  he  re- 
ferred to  vol.  i.  of  the  same  book,  p.  50  a, 
Littleton's  Tenures,  sec.  62  to  65 ;  my  Lord 
Coke's  Commentaries,  and  Hargrave's  notes. 
The  29  Charles  2,  c.  3,  the  Statute  of  Frauds, 
made  a  writing  (not  a  deed)  but  a  writing  neces- 
sary for  an  exchange,  if  it  was  of  freeholds  or 
of  terms  for  years  being  more  than  three.  But 
to  make  this  sort  of  exchange  valid  many  par- 
ticolars  were  requisite ;  the  principal  of  which 
were,  that  the  estates  given  and  taken  were  of 
equal  quality :  Estates  in  fee  with  estates  in  fee, 
terms  of  years  with  terms  of  years,  and  so  on, 
and  that  the  words  exchange  or  to  exchange 
are  in  law  Latin  excambium  or  excambio  were 
made  use  of.  The  present  forms  are  con< 
reyancea  by  way  of  exchange,  which  are 
ezacdy  similar  in  operation  to  the  com- 
mon deeds  of  conveyance  from  a  vendor  to 
a  porchaser,  the  consideration  to  the  granting 
party  in  each  deed  being  the  conveyance,  whM 
m  toe  other  deed  has  been  made  to  himself. 

With  respect  to  assignments  of  leaseholds 

and  other  chattel  interests  in  lands,  previous  to       _  __  „ „  ,    . 

the  Statute  of  Frauds,  all  such  interests  were !  been,  to  construe  instruments  of  this  descnption 


and  how  conflicting,  not  to  say  contradictory, 
they  are. 

ITie  section  (the  4th)  which  endeavours  to 
remove  these  difficulties,  by  defining  accurately 
what  henceforth  shall  be  a  lease,  and  what  an 
agreement  merely,  is  as  follows  :— 

"  That  no  lease  in  writing  of  any  freehold, 
copyhold,  or  leasehold  land,  or  surrender  in 
writing  of  eny  freehold  or  leasehold  land,  shall 
be  valid  as  a  lease  or  surrender,  unless  the 
same  shall  be  made  by  deed ;  but  any  agree* 
ment  in  writing  to  let  or  to  surrender  any  such 
land  shall  be  valid  and  take  effect  as  an  agree- 
ment to  execute  a  lease  or  surrender.  And  the 
person  who  shall  be  in  the  possession  of  the 
land  in  pursuance  of  any  agreement  to  let,  may, 
from  payment  of  rent  or  other  circumstances, 
be  construed  to  be  a  tenant  from  'year  to 
year.* " 

In  commenting  on  this  clause,  Mr.  Shadwell 
referred  to  the  confused  state  of  the  law  on  this 
subject,  of  what  is  a  lease  and  what  is  only  an 
agreement  for  a  lease. 

The  only  general  rule  which  could  at  all  be 
safely  laid  down  was,  that  it  must  depend  upon 
the  intention  of  the  parties,  as  it  is  to  be  col- 
lected from  the  instrument.  Morgan  d.  Dow- 
ding  v.  Bissell,  3  Taunton  63 ,  S.  P.  Doe  d. 
Jackson  v.  Ashbumery  5  Term  Rep.  163. 

The  general  feeling  of  the  courts  has  latterly 


assignable  by  parol,  and  the  only  restriction 
upon  such  assignments  being  imposed  by  that 


as  leases,  if  uossible,  and  not  as  agreements  for 
demise  merely. 


IM 
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After  citing  varioiis  authorities  on  this  part 
•of  tile  lecture,  and  referring  to  Woodfall's  Law 
of  Landlord  and  Tenant,  by  Harrison,  2nd  ed. 
vol.  1,  p.  118,  Mr.  Shadwell  noticed  the  cases 
in  which  these  irregular  papers  had  been  held 
to  be  present  leases,  and  other  cases  in  which 
the  contrary  conclusion  was  come  to.*^ 

There  were  cases  on  both  sides,  he  said, 
which  he  must  confess  he  did  not  possess 
sufficient  ingenuity  to  reconcile  each  with 
another.  Here  then  was  a  real  prac- 
tical difficulty  which  it  was  worthy  of  the 
legislature  to  endeavour  to  grapple  with ;  and 
the  plain  simple  rule  laid  down  by  the  act,  that 
no  mstrument  shall  be  taken  to  be  a  lease, 
unless  it  be  by  deed,  must  be  owned  to  be  a ' 
great  improvement  upon  the  former  confusion,  i 
Perhaps  it  would  be  asked,  as  an  agreement ! 
for  a  lease  was  a  lease  in  equity,  what  was  the 
mighty  difference  between  an  agreement  and  a 
lease,  that  there  has  been  so  much  litigation 
about  it?  It  was  sometimes  the  landlord  and  I 
sometimes  the  tenant  that  wished  to  make  out 
the  imperfect  instrument  a  lease.  A  frequent 
landlord's  reason  for  wishing  to  make  it  out  a 
lease  was,  that  under  an  agreement  he  could 
not  in  some  cases  distrain  for  his  rent,  but 
would  be  driven  to  his  action  for  use  and 
occupancv.  A  tenant's  reasons  for  wishing  to 
make  sucb  a  paper  out  to  be  a  lease,  might  be 
his  fear  that  the  landlord,  were  it  only  an 
agreement,  might  exercise  his  legal  right  and 
io  drive  him  to  come  into  a  court  of  equity, 
where  he  perhaps  could  not  get  his  lease  ex- 
cept upon  less  advantageous  terms. 

But  to  return  to  the  statute.  The  4th  sec- 
tion said.  No  lease  in  writing  and  no  surrender 
in  writing  should  be  valid  as  a  lease  or  sur- 
render unless  made  by  deed.  The  lease  by 
parol  for  not  more  than  three  years,  where  the 
rent  reser\'ed  were  not  less  than  two-thirds  of 
the  improved  value,  which  by  the  2nd  section 
of  the  Statute  of  Frauds,  was  excepted  out  of 
the  operation  of  that  statute,  is  left  by  the  new 
act  as  it  was ;  it  was  to  be  observed  also,  that 
the  new  act  dealing  only  with  surrenders  in 
writing  did  not  interfere  with  the  surrender  of 
a  lease  by  the  acceptance  of  a  new  lease,  which 
was  the  course  almost  invariably  pursued  on  a 
renewal  of  leases  held  under  a  tenant's  right  of 
renewal,  or  with  the  surrender  of  a  lease  by 
circumstances  as  in  the  case  of  a  bankrupt 
tenant,  whose  assignees  decline  continuing  the 
lease.  In  such  a  case,  to  avoid  expense,  the 
bankrupt  usually  surrenders  to  the  landlord  by 
giving  nim  up  the  lease  and  the  key  of  the 
premises,  and  with  this  case  also  the  new  act 
did  not  interfere. 


so  as  to  follow  the  Irords  ahaU  tto^  set  tke 
matter  right?  The  comma  after  tiie  word 
cretOed  seems  to  warrant  this  construction." 


On  this  subject  of  the  Transfer  of  Property 
Act,  a  correspondent  (M.  W.)  writes  thus  : — 

"  Will    not  a  transposition  of  the  words 
before  the  Ut  of  January,  1845,  in  section  13, 


*  We  omit  the  report  of  this  and  other  parts 
of  the  lecture,  which  do  not  immediately  bear 
on  the  construction  of  the  act. 


OBJECTIONS   TO    COURTS   OF   RE- 
QUEST. 

To  the  Editor  of  the  Legal  Observer. 

Sir, — I  am  one  of  those  persons  who  con- 
scientiously consider  that  the  same  principlee  of 
justice  which  regulate  the  recovery  of  a  debt  of 
a  hundred  pounds,  ought  also  to  extend  to 
cases  where  the  debt  may  be  only  half  as  many 
shillings ;  and  consequently,  so  considering,  i 
cannot  admire  the  provisions  of  any  statute 
establishing  these  Courts  of  Request. 

It  is  my  lot  to  reside  in  the  vicinity  of  one 
of  these  courts,  and  I  have  for  several  years 
been  not  an  uninterested  spectator  of  its  pro- 
ceedings. From  the  great  number  of  causes 
which  nave  been  tried,  (I  beg  pardon,  I  mean 
heard,)  since  its  establishment,  one  might  be 
inchned  to  suppose  that  its  proceedings  were 
beneficial ;  but  the  true  reason  appears  to  lie 
in  the  decisions  of  the  court,  wnich,  being 
almost  invariably  for  thepUdntif,  act  naturally 
as  an  encouragement  to  parties  to  institute 
their  proceedings  there. 

One  section  of  the  act  constituting  this 
court  takes  away  the  privilege  of  attorneys ;  tlie 
consequence  of  which  is,  that  (as  few  attorneys 
will  practise  there  for  clients,  neither  will  they 
attend  on  their  own  account,)  the  debt  and 
costs  are  paid,  to  prevent  the  necessity  of  the 
disagreeable  alternative  of  appearing  in  this 
"  twitch  court "  (as  it  is  somewhat  expres* 
sively  designated)  as  a  defendant. 

Another  section  enacts  "  that  no  summonses^ 
orders,  judgments,  or  other  proceedings  of  the 
said  court,  shall  be  removed  or  removeable  to 
any  other  court  by  writ  of  certiorari  or  other- 
wise, except  as  thereinafter  directed  j*'  the  sub- 
stance of  this  direction  appearing,  by  the  next 
section,  to  be,  that  any  defendant  sued  for  a 
debt  exceeding  five  pounds,  may  have  such  debt 
determined  by  one  of  the  superior  courts,  on 
his  taking  out  a  summons  before  a  judge  of 
such  superior  court,  to  show  cause  why  the 
action  in  the  Court  of  Requests  mav  not  be 
discontinued ;  but  this  must  be  done  orfore  the 
hearing  :  and  should  twenty  adjournments  talce 
place  after  the  cause  has  been  once  before  the 
mferior  court,  and  notwithstanding  that  the 
most  complicated  questions  of  law  and  fact 
may  arisei^which  were  never  dreamt  of  by  either 
plaintiff  or  defendant  before  the  hearing,  no 
removal  of  the  cause  can  take  place.  Some  of 
your  readers,  however,  may  suppose  that  this 
e^il  can  be  remedied  by  appHcation  to  a  supe- 
rior court,  after  judgment  m  the  inferior  one ; 
but  the  lan^age  of  the  second  section  I  have 
quoted  forbids  the  supposition. 

On  the  back  of  a  summons  issued  out  c^this 
court  is  endorsed  a  notice  to  the  defendant, 
that  if  he  intends  to  dispute  the  plaintiff's  claim 
by  any  set-off,  the  Statute  of  Limitations,  Bank- 
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n^cy,  <Hr  a  ditekarge  under  the  Insolvent 
Imw*  Act,  he  must  give  notice  of  such  his 
intention  to  die  under  steward  of  the  court,  or 
hk  deputy,  fi^e  days  before  the  day  of  hearing, 
if  tbe  plaintiff's  claim  does  not  exceed  five 
pounds,  and  ten  davs  before,  if  the  claim  ex- 
ceeds that  sum.  now  many  poor,  ignorant 
people  may  be  served  with  process  of  this 
description,  to  whom  the  words  setoff.  Statute 
t\f  lAmtatums,  &c.  are  entirely  mysterious ! 

A  further  section  provides  that,  on  five  days' 
notice  to  the  under  steward,  a  jury  may  be 
rammoned,  in  any  cause  or  action  where  the 
debteought  to  be  recovered  exceeds  five  pounds, 
oomistiiiiir  of  not  kss  than  three,  nor  more  than 
jiwmen,  at  the  discretion  of  the  judge;  while 
the  second  section  after  this  is  so  very  appro- 
priate,  that  1  cannot  resist  the  temptation  of 
giving  it,  verbatim  et  literatim : — 

"  And  be  it  further  enacted.  That  it  shall  be 
lawful  for  the  steward  of  the  court,  or  his 
deputy,  to  arrest  any  judgment  given  in  any 
cause  in  the  said  court,  or  to  set  aside  the  ver- 
^tof  any  jury,  or  to  revoke  any  other  order 
or  decision  of  the  court,  or  to  stay  or  set  aside 
any  exe<:ution  or  other  process  issuing  out  of 
the  same  court,  as  it  may  seem  just  and  equit- 
able or  expedient  to  such  steward  or  his  deputy, 
7ho  shall  in  any  such  case  have  power  and 
aathority  in  his  discretion  to  make  any  order 
as  to  the  payment  of  costs  by,  or  to  impose  any 
other  terms  upon,  either  of  the  parties  in  the 
cause  or  action,  as  a  condition  for  arresting, 
setting  aside,  or  revoking  any  such  judgment, 
verdict,  order,  decision,  execution,  or  other 
process  as  aforesaid  " ! 

I  make  no  comment  upon  this  section,  as 
I  think  its  merits  must  be  evident  to  every 
person  who  reads  it. 

Our  legislators  seem  to  have  considered  that 
the  same  principle  of  right  and  wrong  which 
exists  in  a  case  where  a  larger  debt  is  claimed 
cannot  exist  in  any  case  where  the  debt  is  not 
to  the  amount  of  five  pounds,  or  they  would 
not  surely  have  withheld  the  privilege  of  .re- 
moving a  cause  or  impanelling  a  jury. 

I  trust  that,  before  long,  some  steps  will  be 
taken  to  relieve  the  country  from  these  courts. 
If  local  courts  are  wanted,  why  not  extend  the 
jnrisdictions  of  the  County  Courts ;  in  which, 
after  an  action  has  arrived  at  an  issue,  through 
the  several  staiges  of  pleading,  it  can  be  pre- 
sented to  a  jury  for  determination.  Some  may 
suppose  the  new  system  to  be  much  cheaper : 
I  do  not  think  it  is;  but  if  such  even  were  the 
case,  I  am  of  opinion  that  the  cheap  law  is  very 
likelv  to  produce  dear  injustice, 

Leeds,  4  Dec. 


THE  METROPOLITAN  BUILDING  ACT. 

7  &  8  Vict.  c.  84. 

To  the  Editor  qf  the  Legal  Observer. 
Sir.— As  the  above  very  important  statute 
iato  come  into  operation  on  the  1st  day  of 


January  next,  I  felt,  in  common,  no  dovibl^ 
with  my  professional  brethren  of  the  metrondia, 
no  small  anxietv  to  acquaint  myself  witn  ha 
provisions.  Judge,  however,  my  siuprise  on 
reading  the  act,  to  perceive  that  its  application 
as  far  as  regards  the  north  side  of  the  Thames, 
was  restricted  to  the  parishes  of  Fulham,  Ham- 
mersmith, Kensington,  Paddington,  Haiu»- 
stead,  Homsey,  Tottenham,  St.  Pancras,  Is- 
lington, Stoke  Newington,  Hackney,  Stratford- 
le-Bow,  Bromley,  Poplar,  and  Shadwell,  and 
in  addition  a  small  part  of  Chelsea.  In  this 
enumeration,  the  very  populous  parishes  of  St. 
Matthew  Bethnall  Green,  Shoreditch,  and  St. 
Luke's,  not  to  mention  our  great  city,  are 
omitted.  Now,  whatever  indulgence  the  small- 
building  speculators  of  Bethnall  Green  and 
Shoreditch  (and  they  are  not  a  few)  may  esteem 
this  omission  to  be,  I  cannot  but  regret  that 
such  a  very  large  tract  of  ground,  the  building 
on  which  so  especially  needs  statutory  regula- 
tion, should  be  left  still  to  the  enjo^ent  of  its 
narrow  alleys,  under^ound  dwellings,  undis- 
turbed filth,  and  continued  propagation  of  pes- 
tilential miasmata. 

Possibly  some  of  vour  readers  may  imagine 
I  am  indulging  a  joke  at  the  expense  of  legis- 
lation, but  I  assure  you  I  consider  it  a  very 
I  serious  matter,  and  whether  I  am  correct  in  my 
view  of  the-  statute  will  best  appear  by  a  refer-^ 
ence  to  the  part  to  which  I  am  alluding,  namely, 
I  the  3rd  section,  which  is  as  follows : — 
I     "And  be  it  enacted,  wiUi  regard  to  this  act 
generally,  so  far  as  relates  to  the  operation 
I  thereof  m  reference  to  localities,  that  the  ope» 
ration  of  this  act  shall  extend  to  all  places 
within  the  following  limits  :  that  is  to  say.  To 
all  such  places  lying  on  the  north  side  or  left 
bank  of  the  river  Thames,  as  are  within  the  ex** 
terior  boundaries  of  the  parishes  of  Fulham, 
Hammersmith,"  &c.  &c. 

It  is  quite  clear  that  the  limits  assigned  by 
the  act  are,  "  places  within  the  exterior  boun" 
daries  of  the  several  specified  parishes,"  and  it 
only  remains  to  ascertain  the  precise  meaning 
of  the  term  ''exterior  boundaries."  The  ad- 
dition  of  tbe  word  "  exterior,"  affords  no  eluci* 
datioH  as  to  any  particular  boundary  in  the 
relation  of  north  or  south,  and  only  leaves  the 
expression  to  indicate  in  its  ordinary  sense,  the 
outside  line  of  the  parish.  The  term  "  boun- 
dary" is  not  limited  to  any  portion  of  the 
outside  line,  and  must  therefore  be  taken  to 
include  the  whole  boundary;  and  the  only  con* 
elusion  at  which  I  conceive  it  is  reasonaole  in 
anything  like  a  common  sense  reading  of  the 
I  section  to  arrive,  is,  that  the  operation  of  the 
act  extends  only  to  such  places  as  are  strictly 
within  the  outside  lines  of  the  respective 
parishes  enumerated ;  and  that  it  is  not  possi- 
ble, by  any  torture  of  the  terms  employed,  to 
make  the  operation  of  the  act  extend  to  any 
parishes  but  those  named. 

It  may  perhaps  be  urged  that  I  have  taken 
the  words  of  the  section  in  an  unfairly  literal 
sense,  and  that  the  scope  and  intention  of  the 
statute  should  be  regarded  in  construing  its 
meaning.     It  must,  however,  be  borne  in  mind, 
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difficulty,  because  if  i 

it  will  as  well  include  ,  ,  ... 

as  parts  within ;  and  this  general  designation  is 
limited  by  the  words  "  such  places  as  arc  iCT^Ain 


that  in  very  many  respects  the  "  Metropolitan 
Buildinff  Act"  is  a  penal  statute,  and  will 
admit  ofnothing  but  a  perfectly  legsd  construc- 
tion. 

The  surest  test  which  can  be  applied  to  the 
argument  I  have  advanced,  is  to  consider  hy- 
pothetically  that  the  act  was  intended  to  apply 
solely  to  the  parishes  enumerated,  and  in  this 
view  I  would  ask,  what  terms  could  have  been 
used  which  would  have  more  effectually  con- 
fined the  operation  of  the  act  to  such  places  as 
are  within  the  boundaries  of  the  respective 
parishes  mentioned,  than  those  which  are  to  be 
found  in  the  section  referred  to?  How  any 
place  not  within  such  respective  boundaries  is 
to  be  included,  I  confess  I  am  at  a  loss  to  con- 
ceive. The  expression  "lying  on  the  north 
side  of  the  lliames,"  affords  no  solution  of  the 


difficulty,  because  if  it  is  available  for  anything, 
it  will  as  well  include  parts  beyond  the  panshes 


the  boundaries." 

If  I  am  correct,  the  inquiry  which  naturally 
arises  is,  where  is  the  remedy  ?  The  fourth  sec- 
tion gives  power  for  extension  of  the  limits 
by  an  order  in  council,  but  there  must  exist 
both  an  increase  in  population  and  building 
speculation  with  a  view  to  evade  the  act,  before 
such  power  is  to  be  exercised. 

If  1  am  in  error,  I  shall  be  most  ready  to 
give  candid  attention  to  any  observations  which 
this  hasty  communication  may  call  forth  from 
your  correspondents. 

Dec,  1844. 


CANDIDATES  WHO  PASSED  THE  EXAMINATION. 

Michaelmas  Term,  1844. 

[CJoncluded  from  p.   130,  ante.'] 


Names  of  Candidates,  To  whom  Articled,  Assigned,  Sfc, 

Hindc,  William  William  Pritt,  Liverpool 

Hodgkin,  Christopher John    Postlethwaite   Myers,    Brouf^hton-in- 

Furness,  Co.  Lancaster 

Hodgson,  Edward Thomas  Hodgson,  Castlegate 

Holden,  Wyld  Ashton John  Yend  Bedford,  William  Spencer,  and  W. 

Spencer,  Birmingham. 
Hunt,  Benjamin  .....  James  Piatt,  11,  New  Boswell  Court,  Lincoln's 

Inn 

George  Hall,  11,  New  Boswell  Court 

Irving,  James  Corbet David  Graham  Johnstone,  42,  Lothbiuy 

Jones,  William  Stephens         ....  Thomas  Chubb,  Malmsbury. 

Kirlew,  Daniel Henry  Maltby,  34,  Old  Broad  Street 

King,  Charles  Stafford Charles  Reeves,  Furnival's  Inn,  Holbom 

Cyrus  Jav,  15,  Sexjeant's  Inn,  Fleet  Street 
Lamplough,  Robert  Elliott      .        •        .        •   Henry  Smlthson,  New  Malton 

Charles  Smithson,  New  Malton 
Langlev,  Robert  Francis  ....  John  Henry  I^angley,  Cardiff 

Lee,  Cnarles  Marsh Matthias  Tnomas  Hodding,  Salisbury 

Lee,  Edward  Alphonso John  Cressey  Richardson,  Kingston-upon-HvIl 

Lewis,  Frederick  Augustus     ....   Hugh  Lewis,  22,  Artillery  Place  WestyBunhill 

Row 

Michael   Lewis,    16,    Wilmington  Square, 
Clerkenwell 

Loscombe,  John  Teed Joseph  Elliott  Square,  Plymouth 

Mackenzie,  John  Henry  ....  Jolm  Chappell  Tozer,  Teignmouth 

Manners,  William Robert  Henry  Johnson,  Grantham 

Matthews,  Benjamin Edwin  Tilsley,  Moreton-in-Marsh 

Milner,  Christian  Splidt  ....   William  Richard  Bishop,  Exeter 

Milnes,  Robert Charles  Harrison  Clarke  and  Henry  Wells, 

Nottingham 

Charles  Harrison  Clarke 
Mingaye,  William  Robert       ....  Robert  Crabtree,  Halesworth,  Co.  Suffolk 

John  Crabtree,  Halesworth 

John  Meadows  White,  35,  lincoln's  Inn  Fds- 

John  Wood,  Woodbridge 
Mules,  Horace  Vibart    ....  Philip  Mules,  Honiton 

Neatc,  Henry William  Tanner,  Devices,  Wilts 

Henry  Parker,  Gray's  Inn 

NichoU,  Charles  Iltid Creasy  Ewens,  6,  Basmghall  Street 

Nixon,  Charles George  Rawson,  Nottingham 


Candidatei  who  passed  the  EwaminatiOH. 


fkine,  William  Stephen 


Pdaer.Gaofse     .       .       .       , 
Peane,  T^ter  John  Thomas,  the  younger 

Pemberton,  Charles 

Pennington,  James  Masterson        • 

Philbrick,  George  Edward 
Phnnmer,  Stephen,  the  younger 

Pook,  Richard 
Randies,  Edward 


Ra?en,  Samuel,  the  younger  . 
Rawlins,  David  Archibald  Dixon 

Roberts,  William  Henry 

Rowland,  William  Henry 
Safanon,  George 
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.  William  Stevens,  (deceased)  Frederick's  Place, 
Old  Jewry 
Thomas  Frederick  Mi^iles,  Frederick's  Place 
.  John  Richardson,  Bnrton-upon-TVent 
.  James  Partridge,  Tiverton 
.   Peter  John  Thos.  Pearse,  the  elder,  Frederick's 

Place 
.  John  Camthwaite,  1 1,  Cable  Street,  liverpool 
,   Richard  Armistead,  Whitehaven 

Charles  Bevan,  Bristol 
,  Frederick  Bloomfield  Philbrick,  Colchester 
.   Stephen  Plummer,  the  elder,  C^terbury 

William  Henry  Cullen,  29,  Bloomsbury  Sqn 
,   Robert  Gamlen,  Grav's  Inn 
,  William  Robinson,  Dudley 

J.  W.  Freshfield,  the  younger,  5,  New  Bank 
Buildings 
,  Rowland  Wilks,  (deceased)  Fmsbury  Place 

David  Morrice  Johnson,  64,  Moorgate  St. 
,   Samuel  Munckley  South,  Market  Harborough 
Thomas  Ingram,  Leicester,  (deceased) 
Thomas  Ingram,    (the  son,)    Leicester  and 
Market  Harborough 
,  John  Freame  Ranney,  Great  Yarmouth 
James  Denew  Waters,  Great  Yarmouth 
William  Rowland,  Ramsbury 
William  Wise,  Ru|rby 
Frederick  Dowdmg,  Bath 

Serjeant.  William  Pye Charles  Cobley  Whiteford,  Plymouth 

Sbaw,  George  John Rowland  Yallop,  the  elder,  8,Fumival's  Inn 

Shekel],  John  Hilton Edm.  Wells  Oldaker,  Pershore,  Co.  Worcester 

Shngar,  John  Merritt             ....  Henry  Faithfull,  Briahton 
SOm,  John John  Hawkins,  2,  New  Boswell  Court,  Lin- 
coln's Inn 

Simpeon,  Reuben John  Goodeve,  1,  Raymond  Buildings,  Gray's 

Inn 

Simpson  Richard  William  Slater,  Manchester 

Simpson,  Thomas William  Trotter,  Bishop  Auckland 

Sisson,  Robert  James David  Williams,  formerly  of  Pwllheli,  now  of 

Postmadoc,  Co.  Carnarvon 
William  W^ybergh  How,  Shrewsbury 

Smith,  Robert  Edwin Thomas  Thorpe,  Alnwick 

Smith,  William,  the  younger  ....   Robert  Rogers,  Sheffield 

Thomas  William  Rogers,  Sheffield 

Smithson,  Alfred Charles  Smithson,  (deceased,)  23,  Southampton 

Buildings,  Chancerv  Lane 
Thomas  Mitton,  Soutnampton  Buildings 

Sosmes,  Charles Thomas  Butts  Tanqueray,  35,  New  Broad  St. 

Stevenson,  George Richard  Toller,  Leicester 

Sodlow,  John,  the  younger     .        •        •        .  James  Crossley,  Manchester 

Smtees,  Alfred  Wnght Michael  Clayton,  6,  New  Sqr.,  Lincoln's  Inn 

Thomas,  Edmund Archibald  Cameron,  Worcester 

Thompson,  Frederick     •        .        •        •        •  Frederick    Elijah   Thompson,  3,  Raymond 

Buildings 

Tindal,  Arthur  Watkinson  'Hndal,  Huddersfield 

Turner,  George William    Hughes,  35,  Northampton    Square 

Clerkenwell 
Vincent,  C^eorge  Godby  •        •        .        •  Thomas  Randall,  Castle  Street,  Holbom 

Walter,  Arthur  Antoine  ....  Arthur  Walter,  Woodford,  Co.  Northampton 

Wm  Lockwood  Howdl,  Ratcliff  Highway 

W^b,  Henry  Robert  Hinde,  Milton 

John  Hinde,  MUton 

Wc^  Robert  Arundel Abram  lindow  Rawlinson,  Chippinff  Norton 

^o«i,  John  Richard      •        .        •        .        .  John  Wood,  the  younger,  Woodbriage 
Wortham,  Hale  Thomas  Wortham,  Royston 
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METROPOLITAN  AND  PROVIXCIAL     try  members— three  auditors  and  a  secretarj-, 

LEGAL  ASSOCIATION.  '  all  of  whom  shall  perform  their  respective  dutifes 

^__^__  gratuitously,  except  the  secretary. 

^-    ,  .     -  i.   1         ,      I     That  the  council  shall  have  power  to  add  to 

Wb  have  received  a  statement  of  the  rules,   ^1,^^^  ^^^^^  not  exceeding  ten  members;  and 

regulations  and  proceedings,  passed  at    the  also  when  twelve  in  number  arc  present,  (at 

general  meeting  of  the  members  held  on  the   the  least,)  to  decline  to  receive,  or  return  the 

30th  of  October.    We  have  already  noticed  the  8"^«c"Ptio»  of  any  party. 

,  ,,  .,,  -J    *     •  That  the*  president,  or   one  of   the  vice- 

meeting ;  and  the  names  of  the  president,  vice-  -  r  ..    .-    ' 

presidents,    auditors,  and  council  of  inquiry 
and  direction  have  been  advertised. 

The  design  of  the  society  and  its  mode  of 
proceeding  are  somewhat  altered  from  its  ori- 
ginal annoimcement  by  the  interim  committee, 
and  we  extract  the  following  for  the  information 
of  our  readers  : — 

That  this  association  be  styled  the  ''  Metro- 
politan and  Provincial  Legal  Association,"  and 
shall  consist  of  duly  qualified  attorneys  and 
•olicitors,  and  writers  to  the  signet,  through- 
out the  United  Kingdom,  who  may  be  desirous 


presidents,  shall,  if  present,  preside  at  ever) 
special  or  general  meeting  c^  the  members  of  I 
the  association,  and  at  ev-ery  meeting  of  the 
council,  of  which  they  shall  be  members  ex  , 
oMcio,  and  five  in  number  of  the  said  council,   j 
snail  form  a  quorum  for  business  and  working 
purposes.  i 

That  aU  questions  and  matters  connected   j 
with  the  working  of  the  association,  and  the 
expenditure  of  its  funds,  shall  be  submitted 
and  left  wholly  to  the  discretion  and  control  of 
the  council. 

That  the  auditors  shall  examine  the  accountB 

of  the   association  every  three  months,  and 

.....  ^        .  .  make  their  report  on  the  same. 

of  joining  the  same.  ,    .^  ,     I     That  the  accounts,  books,  and  vouchers  of 

That  m  future  no  parson  shall  be  admitted  a  i^j^g  receipts  and  expenditure  of  the  funds  of 

member  but  on  the  written  recommendation  of !  ^1,^^  association,  shall  be  open  at  all  times  for 

two  members,  according  to  the  form  to  be  the  examination  and  inspection  of  any  member. 

""S&^!^/u''''^PP^'''*^/'^'  ^^  *^*.  "•^"^"y-   ,,   I  and  the  secretary  shall,  upon  a  written  request 
Tha^the  objects  of  the  association  be  as  fol-  j  ^^^^^^  ^^  ^„y  ^^  members  of  the  association, 

,  *  m  .J  _.  xi.  1  •       call  a  special  meeting  of  the  council,  for  any 

1.  To  promote  and  support  the  general  m-  ;  ^  '  connected  ^th  the  objects  of  the  as- 
tereste  of  the  profession.  i  gociation,  to  be  specified  in  such  request. 

2.  To  prosecute  (if  necessary)  aU  unqualified  ■  ^hat  every  matter,  question,  and  resolution 
persons  who  may  usurp  either  the  duties  or  submitted  at  any  special  or  general  meeting, 
privileges  of  the  profession.  ,,  or   at   any  meeting  of  the  council,  shall  be 

3.  To  originate  and  assist  m  obtaining  dl  ^^^j^^  r\  ^^^^  ^^j^^ty  of  votes. 

useful  and  practical  reforms  and  amendments ,     r^.^^^  ^^  membere  of  the  association  who 
of  the  law.  .  ,     „  are  unable  to  attend  personally,  shall  be  allowed 

4.  To  expose,  and  (if  possible),  punish  all  ^^  ^.^^^  ^y  proxy,  but  no  member  shall  hold 
persons  gmlty  of  any  acts  of  malpractice,  whe-  ^^^^  ^^J^^    /^^j^,^ 

tbcr  they  be  members  of  the  bar,  attorneys,  or  ,     ^.^^^  ^^  ^J^  ^^  ^„  equaUty  of  votes,  the 

solicitors.  1  chairman  shall  have  a  second  or  casting  vote. 

5.  lo  maintain  the  respectebih^  of  the  pro-  ^hat  a  general  annual  meeting  of  thl  mem- 
fession  by  an  honorable  and  liberal  mode  of  ^^^^  ^^  ^^»  association  shaU  bl  held  duriiv 
practice.  r        w  .  .  Michaelmas  Term,  and  at  which  meeting,  al: 

6.  To  adopt  measures  for  obtaining  a  co-  ^^^  ^^^^^  ^^^^^  i,;  ^^^^^^  ^^^  ^^^^^^n  for  iU 
operation  with  all  law  societies,  (provincial  or     ^^^  ensuine 

local,)  having  similar  objects  in  view.  j  >  .j.^^^  ^^^^'  ^^^^^^  ^^  ^^^  association  shall 

That  this  assocuition  be  supported  by  an-i^^^  ^^-^  ^^^^^^  influence  and  endeavours  to 
nual  subscriptions  of  one  gmnea  from  each  i  ^„^  ^^^  ^y^^  purposes  and  obiecti 
member  to  be  paid  m  advance,  and  which  |  ^^^  association,  and  that  aUcases  requtin* 
shall  entitle  eacJi  subscriber  so  qualified  as  ^^^  .  interference  of  the  association. 
aforesaid  to  be  entered  and  continued  on  the  ,  ^^^^  ^^  ^  ^ed  to  the  secretarj-,  in  writin?, 
roll  of  the  association,  as  a  member  thereof,  ^  ^^  .  ^^^^^  ^,^fo,^  ^he  councU. 
tor  the  current  year.  *  i  '  

That  the  year  of  the  association  shall  be  ^y  j^  ^^^  ^^^^  ^^  proceedings  of 
considered  as  commencing  on  the  first  day  of    , .  ,  .       r       T . .« 

Michaelmas  Term  in  every  year.  t^»»  society,  except  the  preparation  of  a  pctiuon 

That  no  further  liability  snail  be  incurred  by  for  the  better  accommodation  of  jiractitioners 
any  member  of  the  association  be3rond  the  attending  the  Court  of  Bankruptcy,  and  except 
said  annual  subscription  of  one  guinea,  ex- 1  ^  ^^g^^j  ^.^^io^g^j  I,  the  improper  conduct 
cept  by  his  consent.  i.,       "^  -nrj-ij*     *u.  -„K;*#.f 

Wx  the  association  shall  be  governed  and  of  the  oecretar)-.  We  adverted  to  the  object 
conducted  by  a  president,  thr«e  vice-presidents,  I  at  p.  67,  ante,  under  the  head  of  "  Canvassinj 
(who  shall  be  trustees  for  the  time  being),  a  i  for  Professional  Business."  A  new  secretary 
councU  of  inquiry  and  direction,  consisting  of ,  y^^  ^j^en  appointed,  and  the  place  of  busine* 

24  members,  of  whom  12  shall  be  selected  from  j  *        d  jr  -j  u *«  n,:^^  ^tr^M 

the  London  members,  and  12  from  the  conn- '  "™°^'*^^  ^^"^  »^^^^^^  ^^  **^  ^"^^  ^'''^ 

;  Blackfriars. 


Superior  Cowrts ;  Lord  Chancellor, 
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RECENT  DECISIONS   IN  THE    SUPE- 
RIOR COURTS. 

Irorlr  OancrUor. 

[Beportedlnf  Wm.  Finnblly,  Esq.,  Barrister 
at  Law.'] 

PBACTICS.— DEPOSITIONS. — COMMIRSIONSR, 
— IR&£GUI«ARITY. 

Depositions  taken  under  a  commission  sued 
mthy  the  plaintiff  aloue,  were  suppressed 
after  publication,  on  the  ff  round  that  one  of 
the  commissioners  was  the  nephew  and  agent 
(if  the  plaintiff,  although  the  application  to 
suppress  was  not  made  until  after  the  wit- 
ness was  dead,  the  defendant  not  having 
previottslg  known  the  connexion  between  the 
plaintiff  and  commissioner. 

This  was  a  motion  to  discharge  an  order  of 
the  Master  of  the  RoUs,  suppressing  deposi- 
tbns  after  publication,  on  the  ground  that  one 
of  the  commissioners  who  took  them  was  ne- 
dbew  and  agent  of  the  plaintiff  in  the  cause. 
The  commission  was  taken  out  by  the  plaintiff 
in  January  1841,  the  defendant  not  joining  in 
it,  and  was  executed,  in  France,  by  two  coxn- 
mssioners  of  the  plaintiff^s  nomination,  in 
March,  and  publication  having  passed,  the  de- 
positions were  delivered  out  in  December  the 
nme  year.  In  January  1842,  the  defendant 
took} objections  to  the  evidence  on  other 
groonds,  bat  beinff  unsuccessful,  the  matter 
proceeded  in  the  Master's  office.  It  was  not 
^tilike  15th  of  December,  1842,  when  the 
Master  was  about  to  settle  his  report,  that  the 
defendant  discovered  that  Cymric  Lloyd,  one  of 
the  commissioners,  was  the  nephew  and  agent 


his  objections  to  the  depositions  before  publi- 
cation. Lord  Eldon  refused  to  suppress  depo- 
sitions taken  under  similar  circumstances,  in 
Gordon  v.  Gordon,  1  Swanst.  166,  1  Wils.  155. 

Mr.  Kindersley  and  Mr.  Teed  supported  the 
order  of  the  Master  of  the  Rolls,  and  referred 
to  the  Practical  Register,  p.  121 ;  Hinde's 
Practice,  p.  304;  and  the  case  of  Cooke  v. 
Wilson,  4  Madd.  380. 

The  Lord  Chancellor  said  he  would  inquire 
into  the  practice  in  the  common  law  courts. 
The  case  accordingly  stood  over  for  consider- 
ation. 

Tlie  Lord  Chancellor,  now  giving  judgment, 
having  first  stated  some  of  the  facts,  said,  it 
had  been  proved  that  Cymric  Lloyd,  one  of 
the  commissioners  appointed  to  take  the  de- 
j>ositions,  was  the  nephew  of  the  plaintiff,  and 
It  appeared  that  he  also  acted  as  his  agent,  and 
had  oeen  so  engaged  in  various  transactions  of 
importance.  Tnese  facts  had  been  positively 
sworn  to  on  the  part  of  the  defenaant,  and 
were  not  contradicted  on  the  part  of  the  plain- 
tiff, or  any  information  given  of  the  nature  or 
extent  of  the  agency.  It  was  highly  irregular 
to  put  the  name  of^  Cymric  Lloyd  among  the 
commissioners  to  take  evidence,  and  have  al- 
lowed him  to  act  in  that  capacity.  If  the  plain- 
tiff sustained  any  loss  or  inconvenience  from 
the  act,  it  must  be  ascribed  solely  to  the  course 
he  thus  adopted.  It  was  most  important  that 
the  rules  of  the  court  with  respect  to  the 
taking  of  evidence  under  a  conunission  should 
be  stnctly  enforced,  not  merely  on  the  ^und 
of  impartiality  in  the  takinp  ot  such  evidence, 
but  to  secure  the  dcflpree  ofsecrecy  essential  to 
such  proceedings.  The  irregularity,  too,  was 
the  more  objectionable^  because  those  proceed- 
ings appear  to  have  been  purely  av  parte,  the 


of  the  plaintiff.   In  a  week  after  that  discovery, !  defendant  not  having  joined  in  the  commission. 


the  defendant  gave  notice  of  a  motion  before 
the  Master  of  the  Rolls  to  suppress  the  depo- 
sitionB,  and  the  Master  of  the  Rolls,  after  hear- 
ing that  motion,  in  1843,  made  the  order  now,         ^  

appealed  against.    (See  6  Beav.  135.)  |  ceeding  could  not  be  supported.    Now  it  ap 

Mr.  Bethell  and  Mr.  Craig  for  the  plaintiff,  peared  that  the  commission  was  executed  in 
'^  *        *  "  March,  and  the  depositions  returned  to  the  Mas 


It  was  clear,  therefore,  that  unless  the  defen- 
dant had  been  guilty  of  some  act  which  would 
prejudice  his  case,  or  of  some  culpable  delay  in 
taking  his  objection  to  the  evidence,  the  pro- 


-There  was  no  imputation  of  partiality  against 
the  commissioners,  yet  the  sole  ground  on 
vhich  the  Master  of  the  Rolls  suppressed  the 
evidence,  was  the  fear  of  partiahty  from  the 
connexion  between  the  plaintiff  and  one  of  the 
commissioners.  The  defendant  did  not  take 
^  objection  till  a  year  after  publication  of  the 
depositions.  He  could  not  out  have  known 
we  relation  in  which  the  commissioner  stood 
to  the  plaintiff.  It  was  not  until  after  other 
^jections  failed  that  this  was  brought  forward. 
Bordekin,  a  former  defendant,  whom  the  de. 
«ndant  Spencer  succeeded  as  officer  of  the 
Buik  of  Manchester,  had  been  furnished  with 
we  oamea  of  the  commissioners,  and  he  or  his 
solicitor  ought  then  to  have  objected.  The 
pUintiff's  case  depended  entirely  on  this  evi- 
<xDce,  and  he  would  be  without  remedy  if  the 
onler  to  suppress  should  be  maintained,  as  the 
witness  ww  now  dead.  It  was  the  duty  of  the 
defendant  or  his  solicitor  to  inquire  into  the 
character  of  the  commissioners,  and  to  make 


ter  towards  the  end  of  1841.  They  were  under 
discussion  before  the  Master  in  1 842,  and  in  Dec. 
of  that  year  this  objection  was  made.  The  defen- 
dant, in  his  affidavit,  said  that  he  had  occasion 
to  meet  Mr.  Cymric  Lloyd  on  the  15th  of  De- 
cember in  that  year,  with  respect  to  a  promis- 
sory note  of  the  Hon.  Mr.  Mostyn,  and  that, 
looking  afterwards  at  the  depositions  of  the 
witness  Pugh,  to  which  the  name  of  Cymric 
Lloyd  was  signed  as  commissioner,  he  felt 
some  suspicion  that  it  might  be  the  same  per- 
son ;  ana  having  written  to  his  solicitor  in  the 
country,  he  then  heard,  for  the  first  time,  that 
Cymric  LJoyd  the  commissioner  was  the 
nephew,  as  well  as  the  agent,  of  the  plaintiff. 
No  delay  took  place  in  making  the  objection 
to  the  evidence ;  for  on  the  24th  of  December 
the  defendant  stated  that  the  whole  proceeding 
had  been  irregular,  and  served  a  notice  of 
motion  on  the  plaintiff  to  set  it  aside.  No 
delay  therefore  took  place,  for  it  appeared  that 
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the  defendant  proceeded  as  promptly  as  poe- 
sible  to  take  steps  for  getting  rid  ot  the  deposi- 
tions. 

Some  reliance  had  been  placed,  in  the  course 
of  the  argument,  on  the  fact  that  these  depo- 
sitions had  been  used  in  the  progress  of  the 
•cause,  but  it  appeared  that  ^though  used,  no 
effect  had  been  given  to  them,  as  the  matter 
still  remained  in  the  Master's  office,  waiting 
ihe  result  of  the  motion.  No  report  had  been 
made,  and  therefore  there  was  no  force  in  the 
•objection. 

His  Lordship  concurred  with  the  Master  of 
the  Rolls  in  the  expression  of  regret  that  the 
plaintiff  had  been  deprived  of  the  evidence  of 
Pugh,  b]r  his  death  smce  the  execution  of  the 
commission,  but  it  was  of  the  utmost  impor- 
tance to  the  due  administration  of  justice  that 
the  plaintiff  should  not  be  permitted  to  avail 
himself  of  the  irregularity  produced  solely  by 
his  own  default,  and  the  appeal  must  therefore 
be  dismissed,  with  costs. 

Lord  Mostyn  v.  Spencer,  Nov.  7,  1844. 


Vttti^fictnrcUor  of  Cnglaiilr. 

{Reported  by  Samuel  Miller,  Esq.,  Bar- 
rister at  Law.'] 

MORTGAGOR    AND     MORTGAGEE.  —  EXCEP- 
TION8   TO   REPORT. 

In  a  suit  to  redeem  a  mortgage,  the  decree 
directed  a  reference  to  the  Master,  to  take 
an  account  of  what  was  due  to  the  defen- 
dant on  the  mortgage  in  the  pleadings  m«i- 1 
tioned,  and  also  an  account  of  the  rents  and 
profits  of  the  mortgaged  premises  received 
hy  the  defendant,  or  by  any  person  by  his 
order,  or  for  his  use  :  and  ordered  that  what 
should  be  coming  on  the  account  qfthe  said 
rents  and  profits  should  be  applied,  in  the 
first  place,  in  payment  of  the  interest,  and 
then  in  sinking  the  principal  of  the  mort- 
gage. The  mortgage  was  oiven  to  the  de- 
fendant's father,  who  had  been  in  possession 
many  years  before  his  death;  and  it 
appeared  upon  the  face  of  the  report,  that 
if  an  occupation  rent  were  fixed,  the  mort- 
gage would  hare  been  satisfied  before  his 
death.  The  Master,  however,  had  calcu- 
lated the  amount  due  for  principal  and 
interest  from  the  date  of  the  mortgage, 
without  making  any  deduction,  except  for  a 
smaUsum  received  by  the  d^endantfor  rent, 
and  had  found  the  balance,  after  making 
such  deductiOft,  still  due.  Held,  that  the 
decree  not  directing  any  accounts  of  rents 
and  profits  during  the  father's  life,  the 
Master's  finding  was  correct. 

This  cause  came  on  upon  exceptions  to  the 
Master's  report,  made  in  pursuance  of  the 
above-mentioned  decree,  by  which  he  had 
found  that  there  was  due  to  toe  defendant,  for 
principal  on  the  mortgage  in  the  pleadings 
mentioned,  99/.  I2s,  8c/.,  and  for  interest,  326/. 
9s.  4d,,  makiiu:  together  426/.  2s.,  but  that  the 
father  of  the  defendant  having  purchased  one 


moiety  of  the  mortgaged  premises,  there  wm 
due  to  the  defendant  213/.  1^.,  bong  one  mmety 
of  the  426/.  2s.,  and  to  which  being  added 
159/.  4«.  1  111.,  the  taxed  coets  of  the  defendant 
directed  to  be  paid  by  the  deoee,  they  made 
together  the  sum  of  372/.  Ss.  lid*,  the  total 
amount  due  for  principal,  interest,  and  costs  on 
the  said  mortgage  securities.  The  Master  also 
stated  that  he  bad  not  taken  any  account  of  the 
rents  and  profits  received  by  the  defendant's 
father,  not  being  directed  to  do  so  Inr  the 
decree;  but  he  found  that  the  defeooant's 
father  entered  into  possession  in  March  1781, 
and  continued  in  receipt  of  the  rente  of  the 
mortgaged  premises  till  his  death,  whieh  hap- 
pened on  the  25th  of  February,  1817,  when  the 
defendant  permitted  his  mother  to  receive  the 
rents  till  her  death  in  May  1822,  since  which 
the  defendant  had  been  in  possession  and 
receipt  of  the  rents  of  the  same  premises.  To 
this  report  several  exceptions  were  taken,  the 
effect  of  which  was,  that  the  Master  ought  not 
to  have  found  any  sum  to  be  due  in  respect  of 
the  mortgage. 

Stuart  and  Miller  for  the  plaintiffs,  urged 
that,  as  the  Master  had  found  by  his  report 
that  the  defendant  and  his  father  and  mother 
had  been  in  possession  of  the  mortgaged  pre- 
mises ever  since  the  year  1781,  being  63  years, 
and  that  the  mortgaged  premises  were  worth, 
to  be  let  for  12/.  a  year,  the  amount  that  ought 
to  be  allowed  against  the  defendant  for  rents 
and  profits,  was  756/.,  and  consistently  with 
tlus  finding,  the  Master  ought  to  have  reported 
I  the  mortgage  debt  and  interest  to  have  been 
long  since  satisfied,  instead  of  which  he  had 
allowed  only  the  sum  of  62/.  lOs.  for  rents 
actually  received  by  the  defendant,  and  from 
this  had  deducted  12/.  4s.  id.  for  repairs  done 
during  the  lifetime  of  the  defendant's  father, 
although  he  submitted  that  the  defendant  ought 
to  be  cnarged  with  136/.  as  an  occupation  rent, 
in  respect  of  part  of  the  premises  in  his  occu- 
pation. The  defendant's  title  was  only  deriva- 
tive, and  if  there  was  nothing  due  on  the 
mor^rage  at  the  father's  death,  were  could  be 
nothing  due  to  the  defendant.  They  cited 
Quarrell  v.  Bedford,  1  Mad.  269. 

Wak^eld  and  Randall  contri,  insisted  that 
the  Master's  finding  was  perfectly  in  accord- 
ance with  the  decree,  and  ought  not  to  be  dis- 
turbed. 

The  Vice-Chancellor  said,  it  was  plain  the 
defendant  admitted  that  no  account  of  rents 
and  profits  had  been  rendered  during  his 
fathers  lifetime ;  but  then  the  decree  directed 
only  an  account  of  rents  and  profits  received 
by  the  defendant.  As  no  account  of  rents  and 
profits  received  bv  the  defendant's  father  was 
directed  by  the  aecree,  the  Master  could  not 
properly  go  into  it,  neither  could  the  court 
assume  that  in  directing  an  account  to  be  taken 
of  rents  and  profits  received  by  the  defendant, 
it  was  intended  that  an  account  should  be 
taken  of  rents  and  profits  received  by  other 
parties,  llie  exceptions  must  therefore  be 
overruled. 
Tktioek  V.  Roby.    Nov.  20, 1644. 


Swperior  Comis :  Queek's  Bench. — Queen^s  Bench  Practice  Court, 


15& 


Chirm's  Hmfl. 

(Before  the  Four  Judges.) 

[Rtperteihjf  John  Hammbrton,  Esq.,  Bar- 
risier  ai  Low.] 

MANDAMVB  TO  COMMIB8I0NBR1I  OF  TAXBS^ 
UNDBR  36  Gbo.  3,  C.  52,  8.  37. 

lie  estecnimre  of  a  wUl  pmd  10/.  per  cent 
legacff duhf cm perwonni property.  Themill 
aid  probate  were  afterwards  set  aeide  in 
the  JSceieeiaitieal  Comrt,  on  the  ground  that 
the  teetator  was  incapable  of  making  a  will. 
Letters  of  admudstratum  were  afterwards 
granted,  and  the  ammmt  qf  duty  under  the 
aimimstraium  would  6e  5/.  per  cent.  The 
court  granted  a  numdamus  to  the  Comnds^ 
sianers  cf  Taxes,  under  the  statute  36  Geo. 
3,  c.  52,  s.  37*  to  rasM  the  ammmt  of  duty 
which  had  been  paia,  beyond  the  sum  that 
was  properly  payable  under  the  letters  qf 

A  KULB  nisi  vas  obtained  for  a  mandamus 
to  the  Commissioners  of  Taxes,  to  show  cause 
why  they  should  not  refund  the  sum  of  1,274/. 
I7s.  9d.    The  application  was  made  under  the 

37th  section  of  tne  statute  36  Geo.  3,  c.  52,  i  .^  ,  .  4U  »     -     v  •  ij- 

which  Greets,  that  in  caM  letters  of  i^minis^  i  ^^*«*  "PP**^  ^  ?*^^^  ^5°  ^,^°«  y^""**^ 
tnition  be  made  void,  and  any  duty  shall  have  ""'^^n^^^  *^f  ^.^^^  *^i  of  pwhament. 
been  improperiy  paid,  it  shafl  be  W«id ;  but !      WiUuims,  Colervige,  and  Wvghtman,  Js., 
if  H  ought  to  hare  been  paid,  it  shall  be  al- .  cttrrea.  u  ,     v    ,  * 

lowed  in  account  with  the  rightful  executor.  ^    ^  vi    n       •    Kule  absolute. 

A  person  died  possessed  c?  real  and  personal  I J^  ««^^^'  theCommusumers  of  Taxes, 
property.    He  madeVwill,  and  gave  bis  per-  j  Mwhaelmas  Term,  1844. 

wnal  property  to  two  persons,  and  his  real;  

property  to  a  tturd.  The  wiU  was  duly  proved,  j  ^aetn'i  Venrt  »r«rt(rt  Cottrt. 

and  the  legatees,  who  were  strangers  in  blood 

to  the  testator,  paid  legacy  duty  at  the  rate  oi\[B^porUd  b^  B.  H.  Wooletch,  Bsq.,  Barrister  at 


received  that  amount  of  duty  which  under  all 
the  circumstances  of  the  case  they  were  entitled 
to  receive.  Thev  cannot  take  notice  of  the 
agreement  made  oetween  these  parties. 

Mr.  Kelly,  in  support  of  the  rule. 

This  case  must  be  viewed  as  if  the  will  had 
never  existed,  and  that  letters  of  administration 
had  been  tiJcen  out  in  the  first  instance. 
Under  the  will,  therefore,  the  lesatees  paid  lOA 
per  cent,  duty  on  the  personal  property,  be* 
cause  thej  being  strangers  in  blood  to  the 
testator,  tnat  was  the  amount  of  duty  that  was 
legally  due.*  The  will  and  probate  axe  subse« 
quenUy  set  aside;  then  administration  is  taken 
out,  and  an  arrangement  is  made  as  to  the  dis- 
tribution of  the  property.  The  amount  of 
duty  payable  under  the  letters  of  administration 
would  only  be  5/.  per  cent.,  therefore,  on  a 
large  portion  of  the  estate,  5/.  per  cent,  more 
duty  was  paid  than  could  have  been  legallv 
demanded.  This  sum  ought  to  be  refondeo, 
under  the  37th  section  of  the  statute,  and  the 
£Eict  that  an  arrangement  takes  place  among 
the  parties  as  to  the  final  distribution  of  tiie 
property  cannot  affect  the  question. 

Lord  Denman,  C.  J. — In  the  absence  of  fraud 
or  collusion,  which  is  not  imputed  in  this  case. 
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lOL  per  cent  on  the  uersonal'  property.  The 
heir  at  law  afterwards  brought  an  action  of 
gedment  against  the  devisee  under  the  will,  to 
recover  the  reid  estate.  The  plaintiff  in  that 
action  obtained  a  verdict  on  tne  ground  that 
the  testator  al  the  time  of  his  death  was  in- 
cspable  of  making  a  will.  The  persons  entitled 
to  the  personal  estate  then  applied  to  the  Eccle- 
siastical Court,  and  ultimatelv  the  will  was  set 
aside,  and  the  probate  cancelled*  The  legatees, 
together  with  those  who  were  entiUed  to  the 
personal  estate,  took  out  letters  of  administra- 
tion, and  finally  an  arrangement  was  made  with 
all  the  parties  that  an  equitable  division  of  the 
properW  should  be  made  amongst  them.  The 
role  caUed  upon  the  Commissioners  of  Taxes 
to  pay  over  to  the  administrators  the  difference 
between  the  sum  paid  them  by  the  legatees 
under  the  will  and  the  sum  that  ought  to  be 
paid  under  the  letters  of  administration. 

The  SoUeitor-^Qeneral  (Sir  F.  Thesiger)  and 
Mr.  Crompton  showed  caused. 

The  Coirunissioners  of  Taxes  have  received 
the  money  and  have  paid  it  over  to  the  trea- 
sury: but  that  is  not  urged  as  an  argument 
sffamst  repayintf  this  money,  if  this  court 
should  be  of  opmion  that  the  present  appli- 
cants are  entitled  to  it.  But  these  applicanta 
do  not  bring  themselves  within  the  provisions 
of  this  statute;  the  commissioners  nave  only 


Law.} 

PRACTICE.  —  PAYMBNT  OF  AMOUNT  OF 
AWARD. — RULE  UNDER  1  &  2  ViCT.  C. 
110,  8.  18.— SERVICE  OF  AWARD.  —  8BB- 
VICE   OF  RULE   NISI. 

Semble,  that  before  a  rule  can  be  granted 
calling  upon  a  party  to  pay  the  amount  of 
an  award  ana  allocatur  with  the  view  qf 
issuing  execution  under  the  I  ^  2  Vict,  c. 
110,  s,  18,  there  must  have  been  a  personal 
service  of  the  award  and  allocatur,  and  a 
personal  demand  of  the  amount  j  but  that 
under  special  circumstances  such  service 
may  be  dispensed  with, 

A  rule  nisi  must  be  served  so  long  before  tho' 
time  for  showing  cause  that  the  party  may 
have  a  reasonable  time  in  which  to  do  so  ^ 
and  when  a  rule  was  drawn  up  to  show 
cause  on  the  20th  November,  and  was  not 
served  untUthat  day.  a  motion  to  make  the 
rule  absolute  on  the  25th  was  held  prema^ 
tare* 

Best  moved  for  a  rule  calling  upon  the  de- 
fendant to  show  cause  why  he  should  not  pay 
to  the  plaintiff  the  amount  of  an  award  and 
allocatur,  and  stated  that  the  ofiicers  of  the 
court  had  expressed  a  doubt  whether  personal 
service  of    tne   award  and  allocatur,  and  a 
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persoaal  demand  of  the  amount^  as  in  the  caae 
of  an  attachment^  were  not  necesaaty  to  ground 
the  lypplication.  He  referred  to  Pearson  v» 
ArchMd,*^  which  merely  showed  that  before 
the  motion  could  be  granted  there  must  have 
been  some  service  of  the  award. 

Pattesoa,  J.,  having  taken  time  to  inquire, 
said,  that  the  Masters  of  the  Common  Pleas 
and  Exchequer  had  established  a  rule  that 
personal  service  was  in  general  necessary  before 
such  an  application  could  be  made,  but  that 
nnder  special  circumstances  such  personal 
service  might  be  dispensed  with ;  and  that  as 
such  special  circumstances  appeared  in  the 
present  case,  the  plaintiff  mignt  have  a  rule 
nisi. 

Rule  nisi. 

Best,  on  the  25th  November,  on  moving  to 
make  the  rule  absolute,  said,  that  there  was 
some  doubt  whether  the  motion  was  not  made 
too  early,  the  rule  having  been  drawn  up  to 
show  cause  on  Wednesday,  the  20th  November, 
and  not  having  been  served  until  that  day  on 
the  defendant,  who  was  an  attorney  residinpr  at 
Birmingham. 

Patteson,  J. — ^After  referring  to  the  case  of 
Farrell  v.  DcUe,^  said  that  the  service  was  in- 
sufficient, and  the  motion  premature,  and  that 
the  rule  must  be  enlarged. 

Rule  enlarged  accordingly. 

Hawkins  V.  Benton.  Q.B.P.  C.  M.  T., 
1844.  

CAPIAS. — NON    PROS. 

A  dtfendant  in  custody  under  a  capias  issued 
by  order  of  a  judge,  is  not  entitled  to  be 
discharged  by  reason  of  the  plaintiff  not 
having  declared  against  him  tcithin  twelve 
months,  but  the  proper  course  is  to  proceed 
by  non  pros. 

Hance  moved  for  a  rule  to  show  cause  why 
the  defendant  should  not  be  discharged  out  of 
the  custody  of  the  sheriff  of  Yorkshire,  the 
plaintiff  not  having  declared  against  him  within 
a  year.  It  appeared  from  the  affidavits  that 
the  defendant  was  arrested  and  conmiitted  to 
gaol  on  the  27th  April,  1S43,  by  virtue  of  a 
writ  of  capias,  issued  by  order  of  a  judge ;  i 
that  he  was  at  the  same  time  served  with  a 
writ  of  summons ;  and  that  the  plaintiff  had 
not  taken  any  further  proceedings  in  the  action. 
He  cited  the  R.  H.  2  Wra,  4,  reg.  35,  which  \ 
provides  that  a  plaintiff  shall  be  deemed  out  of 
court  unless  he  declares  within  a  year  after  the 
process  is  returnable.  I 

Parke,  B. — Why  did  not  the  defendant  non  I 
pros  the  plaintiff  r 

Hance, — He  was  not  in  a  situation  to  do  so, 
as  he  had  not  appeared  to  the  action. 

Oumey,  B.-— 1  hen  he  has  no  right  to  come 
to  the  coiut  now.     Having  been  arrested  in  - 
pursuance  of  a  judge's  order,  he  cannot  be  con-  | 
sidered  in  custody  on  mesne  process  in  the  or- 
dinary sense. 

Parke,  B. — The  proceeding  by  arrest  is  now 
wholly  collateral  to  the  action.    The  defendant 
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can  only  procure  hii  dischaise  by  obtaining 
judgment  of  non  pros  against  the  plaintiff. 

Rule  refused. 
Turnery.  Parker^  Michaelmas  Term*  15th 
November,  1844. 


CHANGE  OF  SOLICITOR  IN  A  CHAN- 
CERY SUIT. 

By  the  18th  order  of  26th  Oct.  1842,  a  so- 
licitor cannot  be  changed  without  an  order  of 
court  on  motion  or  petition,  and  which  is  made 
as  a  matter  of  course. 

A  question  has  arisen,  whether  on  the  intro* 
duction  into  a  firm  of  a  new  partner,  it  is 
reonisite  to  obtain  this  order. 

We  understand  the  Master  of  the  RoUs  has 
decided  that,  in  the  case  of  the  addition  merely 
of  a  new  partner,  no  order  is  necessary;  but 
where  the  partnership  is  dissolved  an  order 
must  be  obtained. 

On  the  other  hand,  the  Viee-ChaneMfr  of 
England,  as  we  are  informed,  holds  that  any 
change  whatever,  even  the  introduction  of  the 
son  of  the  present  sohdtor  as  a  partner  with 
his  father,  renders  an  order  necessary. 

Presuming  the  object  of  the  order  to  be,  (as 
it  is  at  common  law,)  to  secure  the  solicitor 
from  being  dismissed  without  notice,  we  con* 
ceive  that  the  rule  laid  down  by  the  Master  of 
the  RoUs  is  the  correct  one.  Where  a  new 
partner  joins  the  solicitors,  there  can  be  no 
occasion  for  notice. 


THE  EDITOR'S  LETTER  BOX. 

"  A  Constant  Reader"  refers  to  what  Mr. 
Baron  Qumey  said  of  the  conduct  of  the  medi- 
cal coroner  in  a  recent  case  of  manslaughter, 
reported  in  the  Times  of  the  11th  inst.  The 
important  office  of  coroner  certainly  ought  not 
to  be  filled  by  medical  men  who  are  unac* 
quainted  with  the  rules  of  evidence  and  the 
proper  mode  of  conducting  an  inquest. 

We  have  not  yet  heard  further  of  the  bill 
mentioned  by  J.  S.,  relating  to  the  abolition  of 
imprisonment  for  debt ;  but  understand  that  it 
is  in  contemplation  immediately  on  the  meeting 
of  parliament  to  bring  in  a  bill  to  remedy  the 
defects  of  the  late  act,  and  among  other  things 
it  ^vill  provide,  that  all  salary  be  made  liable, 
as  well  for  future  as  for  past  debts. 

'•  A  Subscriber  "  is  informed,  that  a  gentle- 
man who  was  admitted  an  attorney  and  solici- 
tor in  Michaelmas  Term,  need  not  take  out  his 
practising  certificate  the  same  year  he  k'os  o//- 
mitted,  in  order  to  avoid  the  necessitj'  of  being 
readmitted  when  he  wishes  to  practise  for  him- 
self. ITie  length  of  time  for  which  he  may 
defer  taking  out  his  certificate  has  not  been 
fixed  by  the  judges,  but  no  readmission  is 
necessary.  The  increase  of  duty  which  is 
payable  after  three  years  will  be  reckoned  from 
the  date  of  admission^  not  from  tiie  time  of 
taking  out  the  certificate. 

The  valuable  suggestions  of  A  4iaU  be  at- 
tended to. 

A.  B.'s  question  of  professional  usage  shall 
be  inserted. 


^t  Eefial  <!>b0etlief, 
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LORD    BROUGHAM^S    LIFE    AND 
CHARACTER  OF  LORD  ABINGER. 


Tbsrb  U  a  very  old  adage,  which  we 
dare  oot  now  repeat  in  company  with  the 
illustration  which  we  are  about  to  give  to 
it ;  but  it  may  here  be  presented  in  the 
form  of  **  set  a  lawyer  to  catch  a  lawyer/' 
So  we  should  say,  **  Set  an  orator  to  look 
after  an  orator.**  If  Pitt  had  given  a 
sommarv  of  the  characteristics  of  Fox ;  if 
Demoathenea  had  reviewed  the  life  and 
orations  of  il^schines ;  if  Cicero  had  given 
us  an  article  on  Cssar,  we  should  reaa  it, 
bad  or  good.  We  have  something  of  the 
same  feeling  in  reading  an  article,  in  the 
Law  Review,  on  Lord  Abinger,  which  is 
very  generally  ascribed  to  Lord  Brougham. 
If  it  had  been  exceedingly  dull— if  the 
authorship  be  true — ^it  would  have  been 
worth  reading ;  but  it  is  anything  but  dull  ; 
and  although  perhaps  not  equal  to  his  lord- 
ship's happiest  efforts,  we  have  read  it  with 
great  interest :  and  as  almost  all  our  con- 
temporaries have  noticed  it,  we  think  we 
should  not  be  quite  silent  as  to  it. 

And  here  we  are  disposed  to  congratu- 
late our  readers  on  the  change  that  has  of 
late  taken  place  in  periodical  literature, 
and  more  especially  in  legal  periodical 
literature.  It  is  no  longer  considered  be- 
neath the  dignity  of  the  eminent  and 
learned  part  of  the  profession  to  amuse  and 
instruct  themselves  and  others  by  contri- 
buting to  a  periodical ;  and  we  congratulate 
our  readers  on  this  alteration  in  feeling,  to 
which  we  trust  we  have  some*vhat  con- 
tributed during  the  last  fifteen  years,  by 
showing  that  even  a  weekly  work  may  be 


efFectivety  and  respectably  conducted  with 
a  duejreipml  to  the  feelings  of  others. 

But  first,  is  this  article  Lord  Brougham's? 
We  are  certainly  inclined  to  say,  Irom 
internal  evidence,  out  Brouffkmn  ottf 
dioMui.  It  has  an  the  defects  and  the 
merits  of  his  style  and  manner.  It  is 
eloquent,  vigorous,  and  pointed;  it  is  also 
careless,  rhetorical,  and  occasionally  stilted* 
But  although  we  might  mistake  the  styles 
we  cannot  be  wrong  as  to  the  personal 
allusions,  for  much  of  it  is  in  fact  written 
not  so  much  to  defend  Lord  Abinger  as 
himself;  and  as  we  have  always  endei^ 
voured  to  preserve  impartiality  as  to  Lord 
Brougham ;  as  we  have  fully  blamed  his 
errors,  but  allowed  his  great  qualities,  wt 
shall  gladly  quote  what  he  says  on  thta 
head.  The  obligations  of  Lord  Abinger  to 
the  Whig  party  are  thus  summed  up  and 
estimated.  After  stating  the  long  delay 
that  took  place  in  ffiving  him  the  rank  of 
Queen's  Counsel,  the  writer  of  the  articlf 
goes  on  thus : — 

*'  He  happened  to  be  a  steady  and  consci* 
entiooB  Whig ;  his  opinions  were  early  formed, 
and  firmly  maintained.  He  refused  all  the 
professional  advantages  which  the  intimate 
personal  friendship  of  Mr.  Perceval  might  have 
given  him.  Nor  can  there  be  a  doubt  that  hot 
for  his  part^  connexions  he  must  have  risen  to 
the  o£Bce  ot  Attorney-General  twelve  or  fifteen 

5 ears  earlier  than  he  held  it,  and  been  Chief 
ustice  of  England  when  Lord  Ellenborough 
resigned  in  1818.  Instead  of  obtaining  such 
promotion,  he  was  prevented  from  even  having 
the  fair  prospect  of  elevation  to  rank — almost  a 
matter  of  course  and  all  but  a  thing  of  strict 
right — because  his  political  adversaries  were 
determined  to  keep  down  a  very  capable  Whig 
I  and  protect  less  capable  Tories.    This  was  to  a 
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certain  degree  the  case  with  Sir  Samuel  Ro- 1  friend  and  indeed  coadjutor  of  the  Prince  of 


milly;  it 'has  since  been  still  more  the  case 
with  others ;  and  such  refusals  of  rank,  though 
they  more  directly  oppress  the  individual  kept 
down,  yet  operate  to  oppress  all  who  are  his 
seniors  at  the  bar  and  are  not  qualified  to  act 
as  leaders.    Mr.  Brougham's  being  refused  his 
m^  when  the  Queen  died  in  1831,  threw  ten 
or  twelve  of  his  seniors  out  of  business,  because 
he  could  lead,  and  did  lead,  in  a  stuff  gown, 
while  the^  could  hold  no  briefs  with  him.    He 
onlf  received  a  |)atent  of  precedency  in  1827» 
durmff  the  junction  ministry  of  Mr.  Canning, 
and  then,  as  is  understood,  he  was  with  dim- 
eulty  induced  to  take  the  rank,  having  long 
since  made  his  footing  secure  without  it.    Mr. 
Scarlett  ought  to  have  been  made  certainly  in 
1810,  when  Seneant  Cockell  died — possiblv 
earlier.    He  only  was  made  when  Mr.  Park 
went  upon  the  bench  in  1816,  and  when  Lord 
Eldon  nad  no  longer  the  power  of  ^thholding 
his  silk  ffown.    He  had  for  some  years  been  se- 
cond leader  all  rotmd  the  circuit  in  a  stuff  gown. 
'*  The  first  remark  which  occurs  upon  this 
load  under  which  Mr.  Scarlett,  as  well  as  those 
other  lawyers,  laboured — and  he  more  than 
they,  because  its  pressure  was  more  injurious — 
is,  Uiat  the  injustice  of  which  the^  were  the 
object,  and  inight  have  been  the  victims,  was 
peculiar  to  his  case,  and  that  the  blame  of  it 
oelonffed  in  an  especial  manner  to  Lord  Eldon.' 
That  Lord  Louhoorough  was  culpable  in  re* 
spcct  to  Sir  Samuel  Romilly  is  certain,  thoujg^h 
in  a  lesser  degree.    No  such  injury  was  in- 
flicted upon  his  seniors  as  those  of  Mr.  Scarlett, 
Mr.  Brougham,  and  Mr.  Denman  suffered, 
and  suffered  for  no  fault  of  theirs,  but  for  the 
political  sins  of  their  juniors  at  the  bar.    Ser- 
jeant Clayton  and  Mr.  Walton,  and  many  pro- 
vincial barristers,  were  no  Whi^s,  that  they 
should  be  punished  by  their  own  Tory  leaders. 
Mr.  Littledale  was  no  Whi^,  that  Lord  Eldon 
should  deprive  him  of  business.    But  if  they 
had  been  all  out  of  the  question,  the  three 
leaders  themselves  were  most  wrongfully  treated 
in  being  deprived  of  thdr  professional  rights 
merely  because  their  political  opinions  differed 
from  those  of  the  ministry.    Nay,  Mr.  Scarlett 
had  the  more  right  to  complain,  because  his 
opinions    could   only  be  known   in   private 
sodety;   he  never  was  in  parliament  all  the 
whife  the  ministry  were  oppressing  him  in  his 
pi^fession  for  differing  with  them  in  his  poU- 
tics.    This  too  was  an  impediment  to  his  pro- 
gress at  the  bar,  which  Mr.  Erskine  never  had 
to  Btruggle  against.    Mr.  Pitt  and  Lord  lliur- 
low  disdained  to  keep  him  down  by  refusing 
him  the  rank  which  was  his  right.    He  was 
member  for  Portsmouth ;  he  vot^  against  Mr. 
Pitt  and  Lord  Thurlow ;   he  was  an  intimate 

*  Though  desirous  of  upholding  the  claims 
of  the  bar  to  a  fair  distribution  of  siUc  gowns, 
we  cannot  concur  in  this  unmitigated  censure 
of  Lord  Eldon.  The  practice  ol  his  predeces- 
•ors  and  the  policy  or  the  times  in  which  he 
lived,  were  very  different  from  the  present  state 
ofthuigs.— Ed. 


Wales  (being  his  Attorney-General  in  ir83,> 
whom  George  IIL  is  known  to  have  cordially 
hated,  as  he  did  all  his  son's  connexions  (ex* 
cept  his  wife).  Yet  no  personal  objection  was 
made  by  that  monarch  to  Mr.  Erakine's  pro- 
motion, any  more  than  by  the  Prime  Minister 
and  the  Lord  Chancellor  to  whom  he  was 
opposed.  He  obtained  his  silk  gown  in  1783^ 
when  of  &ve  years'  standing ;  Mr.  Scarlett  had 
to  wait  for  it  four-and-twenty !  But  when  that 
Prince  of  Wales  was  King,  Lord  Eidon  and 
Lord  Liverpool  hearkened  to  his  personal  objec* 
tions  against  Messrs.  Brougham  and  Demnan, 
which  those  ministers  well  knew  resolved  them* 
selves  into  their  doing  faithfully  and  firmly  by 
their  client,  his  wife,  whom  he  was  persecuting 
to  death,— that  duty  which  it  is  to  be  hoptd 
every  barrister  (at  least  in  England)  would 
perform  as  faithfully  and  as  firmly.  Had  they 
basely  betraved  their  illustrious  dient,  and 
enabled  the  King  to  gratify  his  malicious  ven«- 
geance  upon  her  head.  Lord  Eldon  and  Lord 
Liverpool  well  knew  Uiere  was  no  favour  which 
their  roval  master  would  not  have  gladly 
showered  down  upon  them,  possibly  including; 
at  no  distant  period,  an  offer  of  the  very  place» 
they  themselves  then  held.  Ilieir  blame  was 
therefore  great  in  this  instance.  In  the  case  of 
Mr.  Scarlett,  they  had  not  even  the  excuse  — a 
poor  one  doubtless  — of  the  King's  caprice. 
His  exclusion  from  his  just  rank  at  the  bar 
was  the  mere  work  of  common  party  rancour, 
or  less  worthy  party  contrivance,  a  work  which 
Lord  Thurlow  had  deemed  too  dirty  for  his  not 
very  dean  hands. 

"  The  next  remark  to  which  Mr.  Scarlett's 
long  and  uniust  exclusion  gives  rise,  is,  that 
his  political  conduct,  his  party  honour,  his 
honest  and  consdentious  avowal  of  his  prind* 
pies,  little  less  popular  in  those  days  than  they 
were  prejudicial  to  the  mdividuals  who  held 
them,  renects  on  his  memory  the  very  highest 
credit.  It  is  usual  for  men  who  know  little 
and  think  less  to  make  severe  comments  upon 
this  eminent  person,  and  to  describe  him  aa  an 
apostate  from  the  Whig  party.  It  is  equally 
usual  for  Whip  partisans  to  join  in  this  ciy, 
who  never  in  their  lives  made  any  sacrifice  to 
their  principles. 

"  We  could  name  men,  who  never  were 
known  for  Whigs  at  all  until  the  party  was  in 
possession  of  power,  and  who  nobly  sacrificed 
to  their  principles  by  receiving  high  and  lucra* 
tive  offices  for  adhering  to  the  'V^g  opinions, 
and  further  sacrificed  by  being  promoted  ta 
still  more  lucrative  office  a  short  time  after 
thdr  first  adoption ;  and  yet  some  of  these 
men  have  the  efl%x>ntery  to  cry  out  against 
Uffd  Abincer  for  having  left  their  party! 
When  did  they  and  those  they  act  with  ever 
remain  one  hour  out  of  their  just  ri^ts  and 
rank  because  of  the  Whigs  ?  But  Lord  Abin- 
ger  was  kept  by  his  Whig  prindjdes  from 
being  Chief  Justice  in  1818,  and  from  bavins 
the  rank  of  King's  Counsel  and  the  ample 
revenue  of  leader  on  the  Northern  Circuit  in 
1802,  fourteen  years  earlier  than  Lord  Eldon 
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])j  mere  compulsion  removed  the  black  mark 
of  Whig  that  istood  against  Mr.  Scarlett's 
name. 

But  this  is  not  all,  nor  anything  like  ^1  that 
is  suggested  by  the  history  of  lx)rd  Abinger. 
We  have  notea  the  injurious  effects  of  his 
principles  upon  his  professional  fortunes.  Then 
of  course  the  party,  who  are  now  so  loud  in  their 
complaints  of  his  desertion,  did  all  that  in 
them  lay  to  indemnify  this  their  zealous  adhe- 
rent for  the  sacrifices  he  was  making  to  his 
connexion  with  them.  Kept  from  his  just 
place  in  the  profession,  because  he  was  pri- 
vately an  advocate  of  Whig  opinions,  of  course 
thc^  seized  the  earliest  occasion  of  placing  him 
in  Parliament,  where  he  might  openly  support 
them  by  the  advocacy  of  the  same  principles. 
The  policy  of  such  a  course,  too,  was  as  mani- 
fest as  its  justice ;  for  no  greater  gfun  in  force 
and  in  weight  can  accrue  to  any  party,  but  es- 
pecially to  a  party  in  opposition,  than  the 
aHiance  with  able  and  successfcd  lawyers. 
Therefore,  of  course,  he  was  brought  into  Par- 


Duke  of  York's  salary  as  guardian  of  the 
King's  person,  he  made  one  of  the  ablest  and 
most  powerftil  speeches  ever  heard  in  Parlia* 
ment  upon  a  merely  legal  subject.  His  subae* 
quent  efforts  were  not  such  as  sustained  the 
great  reputation  which  he  thus  had  acquired. 
And  this  was  owing  to  the  great  imperfection 
of  hia  character,  the  vanity  which,  it  must  be 
admitted,  form^  not  only  a  feature  of  his  mind» 
but  acted  on  it  as  a  moving  power  with  a  more 
than  ordinary  force.  To  tnif  are  to  be  traced 
the  only  errors  he  ever  committed  as  an  advo« 
cate,  errors  very  few  in  number  considering 
the  vast  practice  in  which  he  was  engaged  for 
so  many  years,  and  the  constant  recurrence  of 
occasions  on  which  this  his  besetting  sin  might 
be  supposed  to  spread  snares  in  his  path.'* 

The  same  subject  is  continued  a  little 
further  on,  in  allusion  to  Mr.  Scarlett'a 
official  career. 

"  In  1827  Mr.  Scarlett  became  Attorney 
General  under  the  junction  ministry  of  Mr* 


liament  early   in  life  for  some  of  the  Whig   Canning ;  he  went  out  early  the  following  year 


seats—close  seats  afterwards  the  victims  of 
schedule  A? — No  such  thing;  nothing  of  the 
kind !  Mr.  Scarlett,  while  seriously  injured  by 
his  principles,  saw  others  daily  brought  into 
the  House  of  Commons  who  had  never  lost  a 
brief  by  their  adherence  to  the  Whigs ;  saw 
Mr.  Homer  in  1806  seated  in  Parliament 
before  he  was  called  to  the  bar ;  saw  Mr. 
Brougham  seated  in  1810  after  he  had  gone  a 
single  circuit;  saw  Mr.  Denman  in  1817 
seated  before  he  could  hevc  lost  a  brief  by  his 
principles.  All  this  Mr.  Scarlett  saw,  and  he 
continued  a  Whig,  and  continued  to  suffer  the 
professional  pains  and  penalties  of  a  Whig  law- 
yer  under  the  Eldons  and  the  Liverpools.  We 
do  not  believe  he  ever  condescended  to  utter 
any  complaint  on  this  neglect ;  hut  we  are  sure 
that  neitner  Lord  Denman  nor  Lord  Brougham, 
nor  Mr.  Horner,  had  he  been  fortunately  still 
living,  could  have  mustered  up  courage  to 
cond&nn  very  seriously  their  trulv  honourable 
and  learned  friend  for  afterwaras  quitting  a 
party  to  which  he  owed  obligations  uke  these. 
That,  however,  is  not  our  defence  for  Lord 
Abinger ;  and  it  is  a  defence  which  he  never 
dreamt  of  making  for  his  conduct  in  ]831. 


on  LordGoderich's  government  being  removed; 
and  wlien  the  Catholic  question  was  carried  > 
early  in  1829,  the  main  ground  of  conflict  be- 
tween the  moderate  Whigs  and  the  liberal 
Tories  having  been  removed,  he  with  Lord 
llosslyn  and  one  or  two  other  Whigs  took 
office  with  the  Duke  of  Wellington,  liiis  they 
did  with  the  full  approbation  of  Lord  Grey  and 
the  other  opposition  chiefs.  Lord  Fitzwilliam 
had,  indeea,  considerably  earlier  opened  a  com- 
munication, unknown  to  Sir  James  Scarlett» 
with  the  Duke*s  government,  and  recom- 
mended his  being  employed  as  Attorney  Ge- 
neral. 

"  No  admittance  of  the  party  to  any  share  of 
power  being  possible  while  George  IV.  reigned 
and  cherishea  his  marked  hatred  of  his  former 
associates  and  party,  little  opposition  was  given 
to  his  government  for  the  rest  of  1829  and  the 
early  part  of  1830.  As  soon  as  his  death  was 
certain  to  happen  in  the  couree  of  a  few  weeks, 
the  Whigs  prepared  again  for  battle ;  and  the 
first  session  of  William  IV.'s  reign  passed  in 
fierce  party  contests.  The  result  of  the  general 
election,  at  which  the  illustrious  duke  at  the 
head  of  the  government  exerted  no  influence 


We  only  state  it  for  the  purpose  of  reminding !  whatever  to  control  the  returns,  displaced  hie 
the  Whig  party  how  little  ground  they  have  of  \  government,  and  Sir  James  Scarlett  went  out 
personal  complaint  against  him>  They  have '  with  the  rest.  Lord  Rosslyn,  havinf^  refused 
been  as  loud  in  their  clamour,  as  if,  instead  of ,  office  with  the  new  ministera,  also  retired ;  but 
being  slighted  by  them  while  all  but  ruining  it  is  worthy  of  observation  that  Sir  James  held 
himself  for  their  sake,  he  had  been  treated  by  i  his  high  station  of  Attorney  General,  with  the 
them  with  extraordinary  kindness  and  prefer- 1  stipulation  that  he  was  at  hberty  to  vote  for 
ence  during  all  his  professional  and  political ;  parliamentary  reform  when  it  should  be  ^ro- 
career.  j  pounded.      Mr.  Brougham's  reform  motion, 

**  It  was  not  until  the  year  1818  that  the  which  stood  for  the  day  after  Sir  H.  PameU'a 
death  of  Mr.  W.  Elliott  putting  a  seat  at  the  was  carried  against  the  government,  would  in 
disposal  of  Lord  Rtzwilliam,  that  venerable '  all  likelihood  have  turned  out  the  ministers, 
person  had  the  honour  of  introducing  Mr. ':  and  then  Sir  James  Scarlett  could  not  well 
Scarlett  into  the  House  of  Commons  as  mem-  I  have  been  overlooked  in  the  new  arrangementa 
ber  for  Peterborough.  No  one  lawyer  in  prac-  I  of  office.  But  the  ministers  resigning  in  the 
tice  and  of  professional  reputation  already  { morning,  the  motion  was  not  brought  forward. 
established  ever  was  so  successful  as  he  proved  t  Nevertheless,  the  new  Attorney  and  SdUcitor 
in  his  firat  efforts.    On  the  question  of  the   General  took  their  offices  with  a  notice,  that  if 
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a  vacancy  or  vacancies  in  any  of  the  chief 
jildgeffhips  took  place  within  a  few  months/ 
fliey  were  not  to  be  offended  if  Lord  Lyndhnmt 
ana  Sir  James  Scarlett  were  promoted  over 
their  heads.  This  is  certainly  the  only  favonr 
erer  bestowed  by  the  Whig  party  npon  their 
old  and  faithful  and  important  ally ;  and  it  is 
one  to  which  his  sacrifices  and  his  merits 
amply  entitled  him.  However,  he  was  much 
disj>lea8ed  with  the  Lord  Chancellor  for  ap- 
pmnting  Lord  Lyndhnrst  to  the  Exchequer. 
He  was  still  more  annoyed  at  the  extent,  re- 
garded by  him  as  full  of  danger,  to  which  the 
leform  pkn  of  the  new  government  proceeded ; 
and,  from  the  1st  of  March,  when  it  was 
brought  forward,  he  was  found,  with  some 
other  Whigs,  ranged  in  opposition  to  the  Whig 
ministry.  Enough  has  already  been  said  to 
«how  how  slender  the  claims  of  the  party  upon 
bis  adhesion  were.  But  no  claim  could  of 
course  have  been  allowed  to  supersede  his 
clear  and  conscientious  opinions  upon  impor- 
tant points,  far  removea  above  the  reach  of 
compromise,  and  never  to  be  settled  by  mutual 
concessions  for  peace  and  unity's  sake.  He 
dbffered  with  his  former  associates  on  a  funda- 
mental question ;  and  if  any  test  be  wanted  to 
determine  whether  that  difference  was  honest 
or  sordid,  let  it  be  sought  in  his  whole  political 
life  through  times  past ;  which  exhibits  more 
iaerifiees  to  his  principles  than  that  of  any 
other  professional  man  of  his  eminence,  or  in- 
deed of  any  considerable  station  in  the  law. 

Nothing  is  more  frequent  in  the  heats  of 
feotion  than  such  charges  of  apostacy.  Some 
of  us  are  old  enough  to  remember  when  Mr. 
Burke  himself  received  no  other  name  than  the 
tamcoat — the  renegade — ^the  apostate.  He  had 
differed  with  his  party;  they  had  taken  a 
course  which  he  deemea  contrary  to  their  prin- 
c^les;  he  conceived  that,  abiding  by  those 
mnciples,  he  had  b^n  abando^  by  the 
Whigs,  not  they  by  him.  The  world,  for  a 
while  deafened,  bewildered,  by  the  clamour 
which  however  did  not  mislead  it,  suffered  this 
great  and  good  man  to  be  so  run  down.  It 
BOW  does  his  memory  justice.  It  now  has 
learnt  the  lesson,  that  of  all  tyranny,  the 
tyranny  of  party  is  the  most  intolerable.  It 
now  knows  that  men  are  expected  to  give  up 
every  vestige  of  freedom  in  word  and  in  thought 
who  join  a  faction,  and  that  if  they  once  belong 
to  it,  they  are  to  be  stamped  as  apostates  from 
their  own  principles,  if  they  only  retain  the 
power  of  tmnking  for  themselves,  and  are  de- 
termined to  maintain  those  principles  which  tiie 
ftction  for  some  sordid  reason  thinks  proper 
to  abandon  or  to  betray." 

It  roust  be  here  obviously  seen  that  Lord 
Brougham  is  in  a  great  measure  writing 
his  own  defence,  which  we  think  should 
in  fairness  be  put  on  record.  It  is  true 
that  he  8ay8>  '<  No  claim  can  ^f  course  be 
aUowed  to  supersede  his  clear  conscienti- 
ous opinions  upon  importarit  points,  fiir 
temoved  above  the  reach  of  compromise, 


and  never  to  be  settled  by  mutual  conces- 
sions for  peace  and  unity's  sake."  But  we 
think  too  much  stress  is  laid  in  this  argument 
on  Mr.  Scarlett's  supposed  sacrifices  for  the 
Whig  party.  After  all,  making  from  six 
to  ten  thousand  a  year  cannot  be  said  to 
be  so  bad  a  position,  and  this  we  conceive 
he  did  for  many,  many  years  before  he 
received  office.  We  also  think  an  impression 
is  left  on  the  mind,  that  if  more  pains  had 
been  taken  to  please  Lord  Abinger  be 
would  have  remained  a  Whig ;  which  is 
not  very  complimentary,  and  carries  a 
wrong  moral.  Mr.  Scarlett's  character- 
istics as  an  advocate  are  more  to  our 
taste,  and  as  coming  from  a  constant  pro- 
fessional rival  are  highly  valuaUe. 

*'  Mr.  Scarlett  was  a  more  consummate  leader 
in  the  conduct  of  a  cause  than  in  theeloouence 
wherewith  he  addressed  the  jury.  Not  tnat  he 
was  deficient  in  some  of  the  greater  qualities  of 
the  orator.  He  had  a  most  easy  and  fluent 
style ;  a  delivery  free  from  all  delects ;  an  ex- 
tremely sweet  and  pleasing  voice — ^insomach 
that  a  lady  of  good  sense  and  of  wit  once  said 
that  as  some  people  are  asked  to  sing,  Mr. 
Scarlett  should  be  asked  to  speak,  so  agreeable 
and  harmonious  were  his  tones,  though  of 
littie  compass  or  variety.  But  he  had  far 
higher  qualities  than  these,  the  mere  external 
or  ornamental  parts  of  oratory.  He  had  the 
most  skilful  arrangement  of  his  topics,  the 
Quickest  perception  of  their  effect  either  upon 
the  jury,  the  enem^r,  or  the  judge.  Indeed  he 
used  to  choose  his  seat  while  he  ruled  the 
Great  Circuit  (the  Northern)  second  to  that  of 
which  he  had  a  rightful  possession  by  his  rank  ^ 
he  preferred  the  seat  on  the  judse  s  left,  be* 
cause  standing  there  he  had  tne  judge  always 
in  his  eye  as  he  spoke,  and  could  shape  ms 
course  with  the  jury  by  the  effect  he  found  he 
produced  on  My  Ix)rd.  Then  his  reasoning 
powers  were  of  a  hiffh  order ;  they  would  have 
Dsen  of  a  higher,  if  he  had  not  been  too  subtle 
and  too  fond  of  refining ;  so  that  his  shot  oc- 
casionally went  over  the  head  both  of  court  and 
jury,  to  the  no  little  comfort  of  his  adversaries. 
But  when  he  had  a  great  case  in  hand,  or  an 
uphill  battle  to  fight,  his  argumentation  was 
exceedingly  powerml.  Nor  did  he  ever  lessen 
its  force  either  by  difllusiveness  or  by  repeti- 
tion, or  by  the  introduction  of  vulgar  or 
puenle  matter ;  his  classical  habits  and  correct 
taste  preserved  him  from  the  one,  his  love  of 
the  verdict  from  the  other.  His  language  was 
choice ;  it  was  elegant,  it  was  simple,  it  was 
not  ambitious.  lUustration  he  was  a  master  of, 
unless  when  the  love  of  refining  was  his  own 
master,  and  then  his  illustration  rather  clouded 
than  enliffhtened.  He  had  considerable  powers 
of  wit  ana  humour,  trithout  too  much  indulg- 
ing in  then*  display;  and  no  man  had  a  more 
^mck  sense  and  more  keen  relish  of  both, 
lence  he  ever  avoided  the  risks  of  any  ridicule,, 
and  when  treated  with    it    himself  showed 
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Ked^Ua'SSBLSJ^^^                                                                                   he  rose  and 
mioiy  lie  narcuy  ever  tned.     He  bad  no  deep  I  he  was  ma^tr^  f,x  «!»>.."»   -«-«'';«  -^  Ji 


no  don>  he  was  engaged  to  dinner,  and  in  so  clear  a 


dedaniation,  no  inqMssioned  effusion.  lie 
indidged  in  no  stirring  appeals  either  to  pily  or 
tenor;  he  used  no  tropes  or  figures ;  he  sever 
toaied  80  high  as  to  lose  sight  of  the  ground, 
sad  so  never  feared  to  falL  But  he  was  an 
admirable  speaker,  and  for  all  cases  exeept 
such  as  occur  onee  in  the  course  of  several 

rre,  he  was  ^oite  as  great  a  speaker  as  could 
desired.  No  auui  who  understood  whst 
was  ({oing  on  in  a  trial  ever  saw  the  least  de- 
tect in  his  oratory ;  and  none  could  qualify  the 
praise  all  gave  his  skill  and  1^  knowledge  by  a 
reflection  on  his  rhetoric. 

"That  skill  and  that  knowledge  were  truly 
admiiable.  It  really  was  imposnble  to  ^ure 
any&ing  more  consamnunate  than  this  great 
advocate's  address  in  the  conduct  of  a  cause. 
All  the  qualities  which  we  set  out  with  de8crU>. 
iag  as  going  to  form  the  Nisi  Prius  leader  he 
iMMsessed  in  unmeasured  profuswn.  His 
sagacity,  his  sure  tact,  his  dreumapection,  his 
provident  care^  his  sudden  sense  ot  danger  to 
bis  own  case,  his  instantaneous  perception  of 
a  weak  point  in  his  adversary's,  a&  made  him 
the  most  difficult  person  to  contend  against 
that  perhaps  ever  appeared  in  Westminster 
Hall,  when  the  object  was  to  get  or  to  pre- 
vent a  verdict ;  and  tliat  is  the  only  object 
of  the  advocate  who  faithfully  represents  his 
dient,  and  sinks  himself  in  that  representa- 
tire  character.  It  is  needless  to  add  that  no 
man  ever  was  nKN-e  renowned  as  a  verdict- 
gttter — to  use  the  phrase  of  the  Nisi  Prius 
courts. 

"A  country  attorney  perhaps  paid  him  the 
highest  compliment  once  when  he  was  under- 
valuing his  Qualifications,  and  said : — **  Really 
there  is  notning  in  a  man  getting  so  many 
verdicts  who  always  has  the  luck  to  be  on  the 
right  side  of  the  cause.'  This  reminds  one  of 
Partridge  in  '  Tom  Jones,'  who  thought  (jar- 
rick  was  a  poor  actor,  for  any  one  could  do  all 
he  did—'  he  was  nothing  of  an  actor  at  all.** 
His  weight  with  the  court  and  jury  were  not 
nnhappily  expressed  by  another  person  when 
asked  at  what  he  rated  Mr.  Scarlett's  value,— 
'A  thirteenth  juryman' — ^was  the  answer.  A 
remarkable  instance  is  remembered  in  West- 
niinster  Hall  of  his  acting  in  the  face  of  the 
jury,  at  the  critical  moment  of  their  beginning 
to  consider  their  verdict.  He  had  defended  a 
gentleman  of  rank  and  fortune  agunst  adiarge 
of  an  atrocious  description.  He  had  per- 
formed his  part  with  even  more  than  his  ac- 
CQstomed  zeid  and  skilL  As  so<Ma  as  the  judge 
had  summed  up,  he  tied  up  his  papers  deU- 
beratdy,  and  with  a  face,  smiling  and  eaty,'l!>ut 

•  "  He  the  best  player !"  said  Partridge  with 
a  contemptuous  sneer.  "  Why  I  could  act  as 
wen  as  he  myself.  I  am  sure  if  I  had  seen 
s  ghost  I  should  have  looked  in  the  very  same 
manner,  and  done  just  as  he  did." — Tom  Jonesg 
book  xvi.  c.  5. 


caee  there  was  no  occasion  fbr  him  to  wait 
wh^  must  be  the  certain  event.  He  then  re- 
tared  ddiberately,  bowing  to  the  court.  The 
prosecuting  counsel  were  astonished  at  the 
excess  of  confidence  or  of  effrontery,— nor  was 
It  lost  upon  the  jury,  who  began  their  deli- 
beration. But  one  of  the  juniors  having  occa- 
sion to  leave  the  court,  found  that  aU  this 
confidence  and  fearlessness  had  never  crossed 
Us  threshold—for  behind  the  door  stood  Sir 
James  Scarlett  trembling  with  anxiety,  his  face 
the  colour  of  his  brief,  and  awaiting  the  result 
of  *  the  clearest  case  m  the  world  '  m  breath- 
less suspense." 

We  must  not  omit  another  trait  in  his 
character. 

"  One  instance  is  recorded  on  the  Northern 
Circuit  of  his  overweening  confidence  betrav- 
ing  him,  when  matohed  against  a  party  who 
was  conducting  his  own  cause.  It  was  a  case 
of  libel,  and  no  justification  had  been  pleaded. 
He  was  for  the  plaintiff,  and  the  defendant  was 
throwing  out  assertions  of  the  truth  of  the 
matter,  which  the  judge  interfered  to  check  as 
whol^  inadmissible  in  the  state  of  the  record. 
Mr.  Scariett,  with  his  wonted  smile  of  perfect, 
entire,  and  complacent  confidence,  saa^  '  Oh, 
my  brd,  he  is  quite  welcome  to  ^w — what  I 
know  he  cannot — ^tiuit  his  slander  was  well* 
founded.'  The  man  went  on,  and  called  a 
witness  or  two^nay,  he  was  mi^ng  much 
way  in  his  proof,  when  Mr.  Scwrlett  appealed 
to  the  judge  for  protection.  'No  (or  rather 
Na),"  said  Mr.  Baron  Wood;  '  I  won't— it's 
your  own  fault— why  did  you  let  him  in?' 
The  man  proved  his  case  and  got  a  verdkt,  to 
the  extreme  annoyance  of  Mr.  Scarlett.  But 
this  was  a  triflmg  matter  compared  with  other 
consequences  of  the  same  foible.  He  made 
himseU  extremely  unpopular,  both  in  the  pro- 
fession and  in  society,  by  the  same  course ;  for 
his  was  not,  like  Lord  Erskine^s  weakness — a 
kindly,  forbearing,  recommending  kind  of 
vanity,  which,  if  it  sometimes  made  us  smile, 
never  gave  nain,  not  even  offence,  because  it 
never  sought  to  rise  by  the  depression  of 
others.  On  the  contrary,  Locd  Erskine,  with 
hardly  any  exception,**  was  the   patron  and 

^  Sir  A.  Pi^ott  was  one  of  them.  He  had 
been  Mr.  Erslane's  senior,  and  on  taking  rank, 
allowed  him  to  go  over  his  head  on  the  Home 
Circuit,  which  both  frequented.  It  is  difiBcv^ 
to  concave  how,  after  so  great— almost  irre» 
ffular — an  homage  paid  to  his  superior  powers, 
he  should  have  retained  so  much  bttterneas 
against  this  most  able,  wortl^,  and  learned 
peraoo.  But  so  it  was.  Perhapa  he  hardly 
ever  showed  this  kind  of  evil  disposition  in  any 
other  case.  In  Sir  A.  Pigott's  instance  bus 
showed  it  unremittingly  and  offensivd}r.  It  is 
the  only  unamiable  trait  in  liis  attractive  cha- 
racter. 
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€Mter>&ther  of  other  men's  merits,  lauded 
their  exertkmey  and  enjoyed  their  success.  Not 
BO  was  Mr.  Scarlett's  sdf-esteem;  he  would 
by  d^ressing  others;  he  would  allow 


nothing  to  Be  well  done  that  any  but  one  indi< 
Tidualdid;  he  would  always  intimate  how  it 
might  have  been  better  done,  and  would  leave 
little  doubt  as  to  the  artist  whose  superior  ex- 
cellence he  had  in  his  eye." 

We  shall  conclude  with  Lord  Brougham's 
account  of  the  distinction  between  a  com- 
mon law  and  equity  leader,  which  is  in  his 
happiest  manner. 

"  Hiere  is  the  matest  difference  between 
the  two  sides  of  Westminster  Hall  in  the  qua- 
lities which  form  the  leading  advocate.  In 
truth,  courts  of  equity  hardly  know  what  the 
lead  of  a  cause  is;  for  each  of  three,  or  it  may 
be  four  or  five  counsel,  go  in  much  the  same 
way  over  nearly  the  same  ground ;  and  it  does 
not  even  follow  that  the  junior  takes  the  same 
view  of  the  case  with  those  who  have  gone  be- 
fore him.  All  the  materials  on  which  they  have 
to  work  are  fully  known  before  they  enter  the 
court ;  their  adversary's  case  is  as  much  before 
them  as  their  own ;  nothing  can  possibly  arise 
for  which  they  were  not  thoroughly  prepared ; 
and  even  were  it  possible  to  make  any  slip,  as 
in  meeting  or  proving  unable  to  meet  some  new 
view  of  the  case  unexpectedly  taken  by  the  op- 
posite advocate,  or  tlurown  out  by  the  court,  (a 
thing  of  very  rare  occurrence,)  abundant  op- 
portunities remain  for  supplying  all  defects  and 
setting  all  oversights  right,  llie  words  quick, 
ready,  decisive,  sudden,  have  therefore  no  ap- 
plication to  eauity  practice,  and  are  hardly  in- 
telligible in  tne  courts  where  bills,  answers, 
affidavits,  and  interrogatories  reign. 

"  It  is  far  otherwise  at  nisi  prius.  What 
was  all  argument,  all  talk  in  equity^  is  here  all 
work,  all  action.  What  was  all  preparation  and 
previous  plan  there,  here  is  all  the  perception 
of  the  moment,  the  decision  at  a  glance,  the 
j^n  of  the  instant,  the  execution  on  the  spot. 
The  office  of  the  leader  here  well  deserves  its 
name;  he  is  everything;  his  coadjutors  are 
usefdl,  but  they  are  helps  only :  they  are  im- 
portant, but  as  tools  rather  than  fellow  work- 
men; they  are  ofWn  indispensable,  but  they 
are  altogether  subordinate.  He  is  often  wholly 
-—in  some  degree  he  is  always— uncertain  be- 
forehand what  his  own  case  is  to  be;  he  is  still 
more  uncertain  of  his  adversary's.  He  comes 
into  court  with  an  account  in  his  hand  of  what 
his  witnesses  are  expected  to  swear,  because  his 
client  has  seen  and  examined  than,  which  he 
himself  has  not;  but  he  is  necessarily  uncer- 
tain that  they  will  so  sweuar,^both  because  his 
dient  may  have  ill  examined  them,  and  because 
tiiey  may  give  a  different  account  upon  oath  be- 
fore the  court  and  jury.  Then  he  is  still  more 
uncertain  how  far  they  may  stand  firm,  how  fisr 
ihr|rmay  be  shaken  upon  cross-examination, 
and  upon  the  examination  by  the  judge.  He 
is  even  uncertain  of  the  effect  his  case  and  his 
witnesses  may  produce  upon  the  judge  and 


upontliejMqr*  So  fiur  is  the  adfocate  «t  am 
prius  in  tm  dark  as  to  his  own  case  and  wit- 
nesees.    Bot  of"  his  advemry's  he  knows  litOe 


B>0y«  Soft] 
m  dark  ast 
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or  nodiiaff ;  be  mi^  have  to  meet  a  slory  of 
whidi  hehad  no  kind  of  wamii^  whatever; 
and  he  may  have  to  protect  his  witnesses  ^gain  fit 
evidence  caDed  to  discrBdit  diem  by  proving 
that  they  have  told  a  diffisrent  story  to  othera 
from  that  which  they  have  told  in  eomt.  Docu- 
ments, letters,  receipts,  aoquttanoee,  rdeaees, 
title  deeds,  judgments,  fines,  recoveries, — al^ 
may  meet  him,  as  wdlf  as  unexpected  wit- 
nesses ;  and  on  the  spot  he  may  have  to  devise 
and  execute  his  measures  of  protection  or  of 
defence.  It  is  needless  to  obeerve  that  this 
gives  the  greatest  advantage  to  an  advocate  of 
quickness,  sagaci^,  and  decision ;  and  that  it 
is  a  just  remark  wnich  likens  the  tact,  and  ge- 
nerally the  practical  skill  and  firmness,  of  the 
leader  in  jury  trials,  to  the  ctmp^'c^  of  the 
leader  in  war. 

"  Nor  is  this  all.  Far  different  from  the 
effects  of  slip  or  blunder  or  oversight  in  eqnitv 
are  the  consequences  of  the  like  mistakes  or 
neglects  at  law ;  they  are  almost  always  irre- 
medial,  not  seldom  nital.  No  relief  is  given 
against  a  verdict  obtained  bjr  the  miscarriage 
of  counsel.  Against  a  surprise  in  the  adver- 
sary's case,  or  in  the  testimony  of  the  witnesses 
of  either  side,  there  may  be  ivlief ;  but  if  the 
mishap  was  owing  to  the  error  of  counsel, 
never.  Thoughtiess  men  have  found  fault 
with  this  rule ;  but  were  a  contrary  course  pur- 
sued, tiie  most  careless^  transaction  of  all  busi- 
ness would  be  one  consequence,  and  another 
would  be  the  giving  business  by  favour  or 
connexion  to  the  most  incapable  men.  It  is 
quite  necessary  that  the  client  should,  to  some 
such  extent,  and  under  some  such  qualification 
as  has  been  mentioned,  be  bound  by  the  con- 
duct of  his  professional  representative. 

**  From  what  has  been  said  it  will  at  once 
appear,  first,  how  difficult  and  how  anxious  is 
the  position  of  a  nisi  prius  leader;  next,  how 
small  a  portion  of  his  needful  qualification  con- 
sists of  mere  eloquence.  That  which  to  the 
vulgar,  the  spectators  at  large,  may  seem  the 
most  important  ]^art  of  the  whole,  is  in  truth 
the  leader's  least  important  qoalification.  The 
object  is  to  gain  the  cause ;  mere  talk,  if  he 
spoke  '  with  the  tongues  of  men  and  of  angels,' 
would  never  get  the  verdict.  By  a  great  speech 
he  may  atone  for  minor  errors  m  the  manage- 
ment of  the  cause ;  for  great  slips,  or  great  im- 
perfections in  the  conduct  of  it,  the  eloquence 
of  Demosthenes  and  Cicero  combined  couM 
afford  no  compensation,  nor  any  substitute. 
The  importance  of  eloquence  is  admitted ;  vnth 
equal,  or  nearly  equal  conduct,  the  great  speaker 
wm  have  the  advantage;  but  conduct  without 
eloquence  is  safer  by  much  to  trust  for  the 
victory  than  eloquence  without  conduct.  Mr* 
Wallace  was  a  successful  nisi  prius  advocate, 
with  hardly  any  powers  of  speedi :  Mr.  Wed- 
derbum,  afterwards  Lord  Loughborough,  had 
but  little  success,  though  a  very  fine  sp^dcer; 
but  Wallace  was  an  excellent  lawyer  «ad  a 
good  leader  of  a  cause ;   Wedderbum  had  so 
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liUle  law,  that  J.  Lee  said  what  he  took  in  on 
the  circnit  at  York  had  ran  through  him  be. 
fore  be  got  to  Newcastle ;  and  he  was,  more- 
over, an  indifferent  conductor  of  a  cause." 


ling,  a  certificate  of  the  proprietorship  of 
his  share,  (s.  51,)  which  certificate  snail 
be  legal  evidence  of  his  proprietorship^ 
"  )    This  certificate  may  be  reneweoi 


(s.  52. 
(s.  53, 


THE  ALTERATIONS    MADE  IN 

THE  LAW  OF  JOINT  STOCK 

COMPANIES. 

No.  IV. 

We  now  resume  (see  ante,  p.  98}  our 
statement  of  the  alterations  made  by  the 
recent  act  in  the  law  of  joint  stock  com- 
panies. 

We  have  shown  in  our  last  article  some 
of  the  advantages,  and  also  some  of  the 
responsibilities  which  follow  from  what  is 
called  in  the  act  complete  registration. 
We  now  continue  the  subject* 

There  is  to  be  a  regulation,  by  s.  44,  of 
the  contracts  entered  into  by  the  company. 
A  contracts  for  the  purchase  of  any  article, 
the  consideration  of  which  does  not  exceed 
50/.,  or  for  any  service  the  period  of  which 
does  not  exceed  six  months,  and  the  con* 
sideration  for  which  does  not  exceed  50iL, 
and  bills  of  exchange  and  promissory  notes 
are  excepted;  but  as  to  all  other  contracts  it 
is  enacted  that  they  shall  be  in  writing,  and 
signed  by  two  at  least  of  the  directors,  and 
sealed  with  the  common  seal,  or  signed  by 
some  officer  of  the  company  on  its  behalf 
expressly  authorised  so  to  do,  and  in  the 
absence  of  such  requisites  every  contract 
shall  be  void,  (except  against  the  company 
on  whose  behalf  it  shall  be  made,)  but 
every  contract  below  the  amount  of  50/. 
maybe  entered  in  to  by  any  officer  authorised 
by  a  general  bye-law.  Every  contract 
whether,  under  seal  or  not,  shall  be  re- 
ported to  the  secretary  or  other  appointed 
officer. 

By  ss.  45  and  46,*  the  regulation  as  to 
the  signatures  of  bills  and  notes  of  deeds 
is  provided  for.  Tliey  must  respectively 
be  signed  by  two  directors. 

Bye-laws  of  the  company  must  be  re- 
duced into  writing,  the  common  seal  of  the 
company  affixed  thereto,  and  registered  at 
the  office  for  registering  joint  stock  com- 
panies, (s.  47,)  and  a  printed  copy  of  a 
bye-law  so  registered  shall  be  evidence, 
(s.  48.) 

A  register  of  shareholders  is  to  be  kept 
by  every  company,  (s.  49,)  which  is  to  be 
open  to  inspection,  (s.  50.) 

The  holder  of  any  share  in  the  company 
may  demand,  on  the  payment  of  one  shil- 


A  register  of  transfer  of  shares  is  also  to 
be  kept,  but  no  share  is  to  be  transferred 
unless  all  calls  shall  have  been  paid  up» 
unless  the  contrary  is  provided  in  the  deed 
of  settlement,  (s.  54.) 

It  will  be  obvious  to  the  reader,  who  is 
accustomed  to  the  usual  clauses  of  deeds 
of  settlement,  that  many  of  those  provi- 
sions to  which  we  have  been  last  advert- 
in;:,  are  usually  provided  for  by  clauses  in 
such  deeds.  An  important  provision  next 
follows,  however,  which  relates  to  the  re- 
covery of  instalments.  It  enacts,  (s.  54,) 
that  if  any  shareholder  fail  to  pay  any  in* 
stalment,  the  company  may  'sue  the 
shareholder  in  an  action  of  debt  in  any 
court  of  competent  jurisdiction  ;  and  that 
in  the  declaration  in  any  such  action  it 
shall  be  sufficient  to  state  only  that  at  the 
time  of  the  commencement  of  the  suit, 
the  defendant,  as  the  holder  of  certain 
shares,  was  indebted  in  a  certain  sum,  and 
that  he  had  not  paid  the  same  ;  and  if,  on 
the  trial,  it  shall  be  proved  that  the  de* 
fendrnt  was  the  holder  of  any  share  when 
an  instalment  became  due,  then  such  conn 
pany  shall  recover  such  instalment,  with 
5/.  per  cent,  interest  on  the  same. 

If  any  share  is  held  jointly  by  several 
persons,  then  any  notice  required  to  be 
given  shall  be  given  to  such  of  the  said  per- 
sons whose  name  shall  stand  first  on  the 
register,  (s.  50.)  This  is  also  a  clause 
usually  inserted  in  deeds  of  settlement. 

The  next  clause  is  not  so  common.  It 
enacts  (s.  57,)  that  it  shall  be  the  duty  of 
the  directors  and  officers  of  the  company, 
and  they  are  required  to  have  written  or 
printed  copies  of  an  index  or  abstract 
of  the  deed  of  settlement  approved  by 
the  registrar  of  joint  stock  companies, 
and  a  list  of  the  sliareholders  of  the  com- 
pany, and  the  number  of  shares  held  by 
each,  and  also  a  list  of  the  directors  and 
officers  thereof,  and  a  copy  of  the  bye- laws 
sealed  with  the  seal  of  the  company  as  re- 
turned  to  the  registry  office  ;  and  that  if 
at  any  reasonable  time  any  shareholder,  or 
any  person  authorised  in  writing  by  him, 
apply  at  any  such  place  of  business  of  the 
company  to  inspect  the  same,  then,  on 
demand  thereof,  it  shall  be  the  duty  of  the 
directors  to  permit  such  inspection,  or 
otherwise  to  pay  a  sum  not  exceeding 
forty  shillings. 
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It  may  be  well  to  provide  for  this  bj 
statutory  enactraent,  but  we  apprehend 
that  no  company  could,  by  die  present 
law,  refuse  such  request. 

In  our  next  article  we  shall  inquire  in 
what  manner  ejcisting  companies  may 
avail  themselves  o£  the  power  and  privi- 
leges conferred  by  the  act,  and  how  far  it 
is  advisable  for  them  so  to  do. 


LECTURES  AT  THE  INCORPORATED 
LAW  SOCIETY. 

BY  MR.  CALET  RHADWBLL. 


ACT,  7  &  8  Vict. 


TRANSFER  OP  PROPERTY 
C.  764 

The  following  is  the  substance  of  the  third 
lecture : — 

The  5th  section  is  one  of  the  most  important, 
perhaps  Me  most  important  section  Uiat  the 
act  contains.  The  inconvenience  which  this 
clause  has  been  introduced  to  remedy  has  been 
felt  by  lawyers  to  be  a  considerable  one,  and 
there  can  be  no  doubt  of  the  merit  of  the  inten- 
tion to  be  attributed  to  the  legislature  in  en- 
deayouring  to  rectify  it. 

The  marginal  summary  of  the  section  is, 
**  Contingent  interests  may  be  conveyed  by 
deed." 

Under  the  old  law,  previous  to  the  passing 
of  the  Fines  and  Recoveries  Act,  the  3  &  4 
Wm.  4,  c.  74,  and  while  fines  and  recoveries 
were  still  in  operation,  persons  entitled  to  con- 
tingent remainders,  or  executorvinterests  in  real 
estate,  could  convey  thetn  belore  the  happen- 
ing of  the  contingency,  or  the  coming  into  pos- 
session of  the  executory  estate,  whether  to  a 
purchaser  or  otherwise,  by  means  of  a  fine, 
which  was  the  ordinary  method  of  conveying 
such  interests,  or  perhaps  by  means  of  a  reco- 
very, which,  though  not  commonly  used  for  this 
Buroose,  was  supposed  to  have  the  same  effect. 
Such  fine  or  recovery  was  said  to  pass  the  con- 
tingent or  executory  interest  not  only  by  estop- 
pel, but  also  by  conveyance.  Vick  v.  Edwards, 
3  Peere  Wms.  372 ;  IVeale  v.  Lower,  PoUexfen, 
'54  ;  Feame's  Contingent  Remainders,  7th  ed. 
by  Butler,  pp.  365  &  366.  Preston  on  Convey- 
ancing, vol.  1,  p.  301. 

Feoffment,  it  was  considered,  might  bar  and 
destroy,  but  could  not  convey  a  contingent 
remainder. 

Lease  and  release,  if  made  for  a  valuable 
consideration,  might  indeed  pass  the  equitable 


able  interest  in  a  contingent  remainder  or  eze« 
cutory  devise.    It  was  sufiicient  at  present  to 
state  that  these  ^tinctions  were  perfectly  well 
known,  and  that  when  a  contingent  or  execu- 
tory interest  was  to  be  conreyed  to  a  purchaflff'* 
or  m  any^ther  manner,  it  was,  under  ^e  old 
law,  the  practice  to  do  it  by  fine;  and  that  it  was 
necessary  to  resort  to  this  method  of  conveyance, 
whether  the  interest  to  be  convjeyed  was  a  con- 
tingent or  executory  estate  for  life,  a  contingent 
or  executory  estate  tall,  or  a  contingent  or  exe-. 
cutory  estate  in  fee  simple.    This  was  the  state 
of  afifairs  previous  to  the  passing  of  the  Fines 
and  Reooveries  Act.    That  act,  the  3  &  4  Wm. 
4,  c.  74,  abolished  fines  and  recoveries.     Tbai 
was  one  of  its  objects,  and  the  first  part  of  its 
title ;  its  other  object,  as  stated  in  the  remaior 
der  of  its  title,  was  the  substitution  of  more 
simple  modes  of  assurance.     It  was  obvious 
that  this  second  object  might  have  been  carried 
into  effect  in  two  different  ways :  it  might  hare 
been  enacted  that  a  deed  to  be' executed  ac- 
cording to  the   statute  should  have  all   the 
effect  which  a  fine  or   recovery  would  pre- 
viously have  had;  and  in  favour  of  this  nuide 
there  were  many  plausible  reasons.     It  was 
not,  however,  the  method  adopted ;  thfi  matter 
underwent  very  serk)us  discussion' by  the  Real 
Property  Commissioners,  and  the  conclusion 
that  they  arrived  at  was,  that,  upon  the  whole, 
the  mode  least  liable  to  objection  was  that  af 
making  new  and  sepaxv^.  enactments  for  eadi 
particular  ca^e-tp  be* provided  for;  and  tlua 
accordingly  was  the  plan  pursued  in  the  caraful 
and  elaborately-penned,  provisions  of  that  mott 
excellent  statute.     One  of  the  caseslto  be  pro- 
vided for  was  of  course  that  of  the  conveyance 
of  contingent  and  executory  interests,  the  old 
machinery   for    conveying   ^ich    was    then 
abolished.    The  case  of  contingent  or  execifr- 
tory  estates  tail  was  provided  for  by  the  15tfa 
section  of  the  act,  wtuch  enacts  "That  after  the 
3 1  St  of  December,  2833,  every  tenant  in  tail, 
whether  in  possessipn,  remainikr,  eontinffeney, 
or  otherwise,**  should  have  power  to  dispose  of 
the  estate  against  all  persons  claiming  under 
the  entail.     But  the  case  of  the  estate  tail  waa 
the  only  one  provided  for  by  the  act ;  eootiB- 
gent  or  executory  estates  for  life  or  in  isa 
simple  were  not   mentioned  in  it.      It  waa 
plainly  a  casus  omissus.    This  omission  w«i 
not  from  inadvertence  or  hurry,  but  was  deli- 
berately and  designedly  made.    TTie  act  as  it 
was,  was  a  long  and  very  complicated  one,  and 
it  was  thought  better  to  leave  so  grave  and  in* 
tricate  a  subject  as  that  of  contingent  and  ^ 


interest  in  a  contingent  remainder  or  executory  I  rJSSrS^^hicl^^  ie^^tZt  S 

devise,  but  could  not  affect  the  leiral  estate    fi,'^^-  i7?    «       thought  bj 

«t}w.r^««  ♦>,««  >.«  ^L^^  ^    ^^^^'  the  commissioners  would  be  allowed  to  IbUov 


otherwise  than  by  estoppel. 

It  would  be  deviating  too  far  from  the  present 
purpose  to  explun  the  reasons  of  this  difference 
of  effect  among  the  different  kinds  of  convey- 
ance, and  to  show  by  what  technical  arguments 
the  conclusion  was  arrived  at,  that  by  fine  or 
recovery  you  could,  while  by  feoffment  or  lease 


IbUov 

very  speedily, — the  intention  of  the  government 
to  put  an  end  to  the  commission  before  ita 
work  was  accomplished,  not  having  then  been 
promulgated. 

This  was  the  lustory  and  explanation  of  what 
at  first  sight  no  doubt  appears  pretty  extraor- 
dinary, the  abolition,  namely,  of  the  old  methods 


and  release,  or  anyothcr  kind  of  conveyance  voi   T^'    •  aoouuon,  nameiv,  ot  tae  old  methods 
could  not  dispose  of  the  whole  le^7^^S      ^<>°^^y^°«<^<>^^^^*^d<^^^"toiy  interests. 
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without  sabetitiitiiig  anything  in  their  place. 
Be  this,  however,  as  it  may,  the  fact  was  so,  that 
for  eleven  years,  that  is,  mm^e  passing  of  the 
Fmm  and  Becoveries  Act  in  1833,  to  the  pass- 
ing of  the  present  act  in  1844,  there  had  not 
heen  any  means*  of  effectually  conveying  any 
eoBtingent  or  executory  estates  of  freehold, 
eicept  estates  tail.  In  stating  the  anomaly 
aad  the  evil,  he  was  anxious  not  to  overstate 
them.  During  this  intervening  period  you 
eoold  not  convey  the  lepal  estate  in  a  contin* 
gCDt  remainder  or  an  executory  devise,  but  by 
eootract  or  by  deed  vou  could  have  passed  the 
eqmtaUe  estate,  whicn  would  have  made  the  re- 
^uainder-man  or  executory  devisee  a  trustee  for 
die  person  taking  the  e^ty ;  and  as  on  the  sale 
of  an  int^est  so  peculiarly  situate  as  a  contin- 
cent  remainder  or  executory  estate,  it  would 
me  been  the  height  of  imprudence  not  to  sell 
by  special  agreement,  the  insertion  of  a  pronso 


It  is  difficult  to  think  that  if  it  had  been  the 
intention  of  the  legislature  to  give  the  power  of 
conveying  to  any  of  these  disabled  persons, 
they  womd  have  expressed  such  intention  in 
general  terms  only;  one  should  rather  have 
expected  to  have  found  the  power  given  in  terms 
the  most  accurate  and  precise. 

To  help  us  in  this  difficulty,  we  naturally 
look  to  toe  interpretation  section;  but  firom 
this  section  we  derive  but  little  assistance,  if 
indeed  by  its  silence  on  some  points  that  re- 
quire qualification,  while  it  gives  the  required 
Qualification  upon  others,  it  does  not  itself  ra» 
ther  add  to  the  confusion.  The  interpretation 
clause  itself  needs  an  interpretation.  With 
respect  to  the  meaning  to  be  given  to  the  word 
"person,"  the  1st  section  says:  "ITieword 
/person'  shall  extend  to  a  corporation  as  well 
as  an  individual,  and  every  word  importing  the 
singular  number   only  shall  extend  ana  be. 


mat  the  purdiaBer  should  be  satisfied  with  an '  applied  to  several  persons  or  things,  as  well 
equitable  title  till  the  interest  should  come  into  I  to  one  person  or  thing ;  and  every  word  ' 


l^osaesaion,  woald  probably  in  most  cases  pre- 
vent any  very  great  extent  of  inconvenience 
bei^g  iAt  from  the  anomalous  state  of  the  law 
m  this  subject. 

The  Sth  section  is  as  follows  :  "  That  any 
penon  may  convey,  assign,  or  charge  by  any 
deed,  any  such  contingent  or  executory  interest, 
right  of  entry  for  condition  broken,  or  other 
fittofe  estate  or  interest  as  he  shall  be  entitled 
ta,  or  presumptively  ^titled  to,  in  any  free- 
kdd,or  copyhold,  or  leaeehtddland,  or  per- 
MMl  pvopcnty,  or  any  part  of  such  interest, 
Bght,  or  estate  respectively;  and  every  person 
te  whom  any  such  interest,  ri^t,  or  estate 
duril  be  conveyed  or  assigned,  his  heirs,  exe- 
colors,  administrators,  or  assigns,  according  to 
As  natttie  of  the  interest,  ric^t,  or  estate,  snail 
be  entitled  to  stand  in  the  pkce  of  the  person 
by  whom  the  same  shall  be  conveyed  or  as- 
■gped,  his  heirs,  executors,  administrators,  or 
asBgns,  and  to  have  the  same  interest,  right,  or 
ettate,  or  such  part  thereof.as  shall  be  conveyed 
vr  assigned  to  nim,  and  the  same  actions,  suits, 
and  femedies  for  the  same  as  the  person  origin 
■ally  entitled  thereto,  his  heirs,  executors,  or 


porting  the  masculine  shall  extend  and  be 
apidied  to  a  female  as  well  as  a  male." 

Gomnleteness  would  have  required  that  it 
shoidd  have  been  explained  what  these  words 
should  not  extend  to,  as  well  as  to  what  they 
should*  And  in  |Nurticular,  as  the  question  ia 
of  importance  mainly  with  regard  to  married 
women,  it  should  have  said  distinctly,  ay  or 
no,  whether  it  was  or  was  not  meant  to  indnde 
married  women.  The  plain,  natural  meanmg 
of  the  words  "any  person  may  convey,"  iiw 
chides  disqualified  as  well  as  qualified  persons^ 
and  whether  it  was  or  was  not  the  intention  of 
the  legidature  to  give  the  power  of  conveying 
to  persons  under  disabilities,  one  cannot  ndp 
lamenting  that  they  should  have  left  their  in- 
tention to  be  collected  from  inference  and  con* 
struction,  when  the  addition  of  a  line  or  two 
would  have  made  everything  plain,  and  pre* 
vented  all  possibility  of  a  mistake. 

Some  of  our  late  acts  do  contain  an  express 
clause  decUring  Uiat  the  powers  ff iven  bv  them 
shall  not  extend  to  persons  under  disaoilities* 
Thus  the  new  statute  of  Wills,  after  givmg  the 
power  of  devising,  by  the  7th  and  8u  sections 


sdninistrators,  would  have  been  entiUed  to,  if  enacts, "  Thatnowill  made  by  any  person  under 
■o  conveyance,  assignment,  or  otiier  disposi- 1  the  age  of  twenty-one  years  shall  be  vahd  ;"and 
lion  thereof  had  been  made ;  provided  that  no  i "  That  no  will  made  by  any  married  woman 
person  shaU  be  empowered,  by  this  act  to  dis-  I  shall  be  valid,  except  such  a  will  as  might  have 
•ose  of  any  expectancy  which  he  may  have  as  \  been  valid  before  the  passing  of  that  act."-— 1 
hcff,  or  neir  of  the  body  inheritable,  or  j  Vict.  chap.  xxvi.  secU.  7  &  8.  If  the  legishu 
as  next  of  km,  under  the  statutes  for  |  ture  intended  in  one  case  to  exclude  disquali- 
the  distrHmtkm  of  the  estates  of  intestates  i  fied  persons,  it  is  a  pity,  that  in  this  Transfor 

"*  <       •      2^^  ^^^  £j^  ^^  particular 


of  a  living  person,  nor  any  estate,  right,  or  in- 


to which  he  may  become  entitied  under 
any  deed  thereafter  to  be  executed,  or  under 
the  will  of  any  living  person,  and  no  deed  shall 
by  £oree  of  this  act,  bar  or  enlarge  any  estate 
tttL  Provided  also,  that  no  chose  m  action 
shall  by  this  act  be  made  assignable  at  law. 

There  is  a  great  deal  to  be  observed  on  the 
imojirttwor&i  ^That  any  person  may  con- 
vey," and  so  fortii.  What  is  meant  by  **  any 
fottnm*^  ?  Does  it  include  persons  under  dis- 
abihties  ?  married  women  ?  infants  ?  lunatics  ? 


of  Property  Act,  thqr  < 

follow  the  precedent  of  the  new  statute  of 

Wills. 

The  language  of  the  act  being  thus  wanting 
in  exphcitness,  we  must  proceed,  as  best  we 
can,  to  endeavour  to  ascertain  whether  it  does 
or  does  not  enable  persons  under  disabilities  to 
convey,  and  for  that  purpose  ws  must  use  suck 
helps  as  we  can  find. 

The  legiskture,  of  course,  could  not  hare 
intended  to  give  to  lunatics  the  power  of  con^ 
veying;    and^  the  case  both  ot    lunatics  and 
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directing  the  land  to  be  sold,  and  the  proceeds 
to  be  inve&ted  in  securities,  and  then  treatinf^ 
the  proceeds  of  the  sale  and  not  the  land  itself 
•  -    •  '     "  this 


166 

of  infant8,mi^ht  be  at  once  dispose  of  by  the 
observation,  that  the  general  object  of  the  sec- 
tion being  to  place  the  conveyance  of  contin- 
gent interests  on  the  same  footing  as  the  con-  j  as  the  subject  of  the  trusts ;  and  all 
veyance  of  vested  interests,  it  would  be  an ,  principally,  thoupfh  there  were  other 
absurdity  to  say,  it  was  the  intention  to  give  concurring,  to  bring  the  settlement  within  the 
the  power  of  conveying  contingent  interests  to  distinction  which  had  been  mentioned, 
persons  such  as  infants  or  lunatics,  who  had  '  If  this  change  really  had  been  effected  in  the 
not  the  power  of  conveying  vested  interests.  '  law  by  this  statute  it  will  no  doubt  be  roeedily 
But  whether  or  not  the  legislature  intended  acted  upon.  When  a  man  gets  into  difficol* 
to  give  to  married  women  a  power  of  conveying ,  ties,  he  soon  thinks  of  his  interest  under  his 
under  this  section,  is  a  very  different  question :  marriage  settlement,  and  of  course  on  the 
it  stands  upon  grounds  entirely  distinct,  is  of .  mortgage  or  sale  of  that  interest  he  can  pio- 
considerable  importance,  and  is  surrounded  |  cure  oetter  terms  for  himself,  if  by  procuring 
by  great  difficulties.  The  5th  section  autho-  his  wife  to  join,  he  can  effectually  bind  her 
rises  the  conveyance,  not  only  of  contingent '  interest  by  survivorship,  for  that  is  to  offer  to 
or  executory  interests  in  land,  but  abo  of '  the  mortgagee  or  purchaser  two  life  interests 
any  future  mterest,  (and  ^at  as  the  words  ,  instead  of  one.  To  the  solicitor  therefore  who 
seem  to  apply,)  whether  contingent  or  vested,  j  may  have  to  conduct  a  negotiation  relating  to 
in  personal  property,  the  words  being,  "  ITiat]  a  security  of  this  kind,  whether  for  the  bor- 
any  person  may  convey,  assign,  or  charge  by  rower  or  lender,  or  to  the  trustee  of  a  money 
any  deed,  any  such  contingent  or  executory !  settlement,  who  between  the  conflicting  claims 
interest,  right  of  entry  for  condition  broken, !  of  a  surviinng  wife  and  a  mortgagee  or  por- 
or  other  future  estate  or  interest  as  he  shall  be  {  chaser,  may  till  the  question  be  settled  find 
entitled  to  or  presumptively  entitled  to,  in  any  :  himself  anywhere  but  on  a  "  bed  of  rosea,'* — 
freehold,  or  copyhold,  or  leasehold  land  or  per-  |,  as  well  as  to  the  counsel  who  will  have  to 


sonal  property,  or  any  part  of  such  interest, 
right,  or  estate  respectively;"  and  if  by  these 
words  a  married  woman  is  authorised  to  sell 
or  mortgage  her  future  interest  in  personal 
property,  the  section  works  a  complete  and 
most  material  alteration  of  the  law,  and  might 
affect  half  the  marriage  settlements  of  the  king- 
dom. This  was  interesting  to  all  those  who  for 
their  sins  had  been  appointed  trustees  of  mar- 
riaoe  settlements. 

ft  had  been  long  settled  that  a  husband 
alone  could  not,  and  a  husband  and  wife  to- 
gether could  not  sell  or  mortgage  a  futu^ 
equitable  interest  in  personal  property  belong- 
ing to  the  wife,  whether  by  deed,  or  by  the 
wife's  appearing  in  a  court  of  equity  to  con- 
sent, which  was  for  some  purposes  considered 
to  be  analogous  to  the  effect  of  a  fine  upon  her 
interests  in  real  property,  or  by  any  other 
means  whatever. 

This  hitherto  had  been  looked  upon  as  a 
broad  and  marked  distinction  between  settle- 
ments of  land  and  settlements  of  money ;  and 
by  some  it  had  been  considered  as  giving  a 
great  superiority  to  a  money  settlement  over  a 
settlement  of  land,  that  by  a  money  settlement 
you  could  make  a  provision  for  the  wife  in  the 
event  of  her  being  the  survivor,  which  during 
the  lifetims  of  the  husband  was  absolutely  and 
totally  inalienable,  while  whatever  future  in- 
terest might  be  given  to  her  by  a  settlement  of 
land,  she  by  means  of  a  fine  was,  with  the  con* 
sent  of  her  husband,  enabled  to  dispose  of. 

This  peculiarity  of  a  money  settlement  gave 
it  so  friaX  a  superiority,  in  tne  eyes  of  some 
practitionon  and  amongst  others,  the  late  Mr. 
Sanders,  the  author  of  the  well-known  work 

i  Uses  and  Trusts,  that  whenever  he  could. 


advise,  as  to  the  judge  who  %vill  decide,  it  must 
appear  a  question  of  some  interest  to  ascertain 
whether  a  married  woman  is  or  is  not  within 
the  operation  of  the  5th  section  of  the  TraDifiBr 
of  Pri>perty  Act. 

The  5th  section  relates  to  personal  as  well  as 
real  estate;  but  as  far  as  it  relates  to  reel 
estate,  the  object  of  the  legislature  may  be 
supposed  to  have  been,  to  give  the  power  of  con* 
veying  such  contingent  or  executory  interests  as 
were  not  provided  for  by  the  Fines  and  ReooTe-> 
ries  Act,  to  all  those  persons  who  prerious  to 
that  act  could  have  conveyed  such  contingent  or 
executory  interests  by  means  of  a  fine;  3  such 
be  a  true  description  of  the  general  object  of  the 
section,  it  is  clear  that  married  women  are  witiiin 
that  general  object ;  for  under  the  old  law,  a 
married  woman  by  a  fine  might,  with  the  c<m- 
currence  of  her  husband,  pass  a  contingent  or 
executory  as  well  as  vested  interest  in  land* 
That  she  could  not  do  so  during  the  interval  be* 
t^veen  the  passing  of  the  Fines  and  Recoveries 
Act  and  the  present  act  was  part  of  the  gris* 
vance ;  she  was  within  the  mischief  to  be  reme* 
died,  and  if  she  is  omitted  from  the  remedy,  the 
remedy  is  incomplete. 

So  much  as  to  the  general  object  of  the 
clause. 

Then  upon  the  wording  of  it. 

The  clause,  amongst  other  things,  gives  a 
power  of  disposing  of  any  contingent  or  other 
future  interest  in  personal  property ;  but  these 
words,  unless  they  apply  to  a  married  woman* 
have  no  meaning  at  all.  [A  suggestion  as  to  wh«t 
was  the  peculiar  object  of  these  words  is  cen« 
sidered  m  a  future  lecture.]  A  roan  or  a  feme 
sole. did  not  require  the  aid  of  the  statate  to  as* 
sign  a  future  interest  contingent  or  othenriae^ 


and  circumstanees  would  aUow  it,  he  was  in  in  personal  property,  for  there  can  be  no  qam* 

the  habit  of  so  framing  a  settiement  of  land  as  tion  but  that  they  might  have  always  done  so. 

to  impress  it  with  the  character  of  money  by '      A  married  woman  indeed  could  not  assign  he 
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fntuie  interest  in  personal  property,  but  she 
and  she  only  was  thus  disabled;  it  seems, 
therefore,  to  follow  that  these  words,  which 
would  otherwise  have  no  operation  at  all,  must 
have  been  inserted  expressly  to  meet  the  case 
of  the  married  woman,  and,  consequently,  that 
the  whole  danse  applies  to  her. 

It  is  one  of  the  rules  by  which  statutes  are 
to  be  construed  to  look  at  the  language  of' 
other  statutes  relating  to  the  same  matter,  and ! 
as  this  section  of  the  Transfer  of  Proper^  Act 
seems  to  have  been  intended  to  supplv  a  de- 
ficiency in  the  Fines  and  Recoveries  Act,  the 
language  of  the  Fines  and  Recoveries  Act  be- 1 
comes  a  safe  interpreter  of  the  meaning  of  the 
languafi^  used  in  the  Transfer  of  Property  Act. ; 

Ine  Fines  and  Recoveries  Act,  3  «  4  W.  4,  ' 
c.  74,  in  its  1st  section,  the  interpretation  sec- ; 
tion  almost  in  the  same  words  as  the  similar , 
section  of  our  act,  declares,  **  That  every  word ; 
importing  the  masculine  gender  only,  shall  ex- : 
tend  and  be  applied  to  a  female  as  well  as  a' 
male." 

In  the  1 5th  section,  which  is  the  one  giving  the 
power  of  barring  entail,  the  words  are,  that 
"  every  actual  tenant  in  tail"  may  do  so  and  so ; 
but  nobody  ever  doubted  that  a  married  woman 
was  in  this  section  included  in  those  words, 
''  every  actual  tenant  in  tail,"  which  in  their 
generality  are  much  on  a  par  with  the  words  of 
our  act,  "  ahv  person  may  convey."  Indeed, 
the  Fines  ana  Recoveries  Act  itself  interprets 
the  general  words,  ^*  any  actual  tenant  in  tul," 
to  include  married  women,  for  in  the  77th  sec. 
3  &  4  W.  c,  74,  which  is  the  section  giving 
married  women  the  power  of  conveying  vested 
estates,  the  act  says,  "  That  it  shall  be  lawful 
iar  everv  married  woman  in  every  case  (except 
that  of  being  tenant  in  tail, /or  which  provi- 
Mm  is  already  made  by  this  act)  to  do  so 
and  so. 

Tlien  if  the  general  words  are  to  include 
married  women  in  the  Fines  and  Recoveries 
Act,  why  are  they  not  also  to  include  them  in 
the  Transfer  of  I^perty  Act  ? 

This  question  leads  to  one  very  material 
difference  between  the  two  acts.  The  77th 
and  the  79th  sections  of  the  Fines  and 
Recoveries  Act  provide  effectually,  that  to  the 
conveyance  bv  a  married  woman,  the  con- 
currence of  tbe  hnsband  and  the  acknowledg- 
ment of  the  deed  before  certain  officers,  which 
might  be  considered  an  equivalent  for  the^  old 
•olemnities  of  a  fine,  should  be  indispensible. 
Bat  in  the  Transfer  of  Property  Act,  there  were 
no  such  provisions,  either  for  the  concurrence 
of  the  hnsband  or  for  the  acknowledgment  of 
the  deed ;  and  the  question  in  substance  came 
to  dus ;  shall  the  omission  of  these  provisos 
so  alter  the  construction  of  the  Transfer  of 
Tnfeny  Act,  that  von  shall  say,  that  the  5th 
section,  which,  if  tnese  provisos  had  been  iru. 
flotedinthe  act,  would  unquestionably  have 
^en  a  married  woman  the  power  of  convey- 
ing, shall,  because  these  provisos  are  omitted, 
receive  a  totally  difiRerent  interpretation,  and  be 
bdd  not  to  apply  to  the  case  of  a  married 


woman  at  all :  It  was  a  grave  question,  and 
one  that  he  could  not  undertake  to  decide.  It 
had  been  always  hitherto  the  policy  of  the  law 
of  England  to  require  the  consent  of  a  husband 
to  any  disposition  by  the  wife,  of  her  property, 
whetner  i^  or  personal,  and  also  to  protect 
her  against  anything  like  coercion  on  his  part 
by  surrounding  her  conveyance  with  certain 
solemnities  not  required  in  other  cases.  If  the 
legislature  has  thought  fit  to  abandon  this,  its 
ancient  policv,  it  miffht  be  supposed  that  it 
would  have  aone  so  by  very  precise  and  cir- 
cumstantial enactment,  and  not  dispouBe  of  ao 
weighty  a  point  as  it  were  by  a  side  wind,  and 
under  the  cover  of  general  words ;  but  it  was* 
of  course  open  to  the  legislature  so  to  do  if  it 
thought  fit ;  and  the  plain  literal  meaning  of 
the  words  being  on  all  the  rules  of  construc- 
tion sufficient  to  include  them.  The  lecturer 
could  not  help  stating,  though  with  the  utmost 
diffidence  and  great  occasional  wavering  of 
opinion,  that  he  thought  the  5th  section  would 
be  held  to  apply  to  the  case  of  a  married  woman. 
They  were  always  told,  on  the  construction  of 
acts  of  parliament,  that  it  was  entirely' beside 
the  question  to  consider  what  was  said  or  done 
on  the  bill  in  its  progress  throu|[h  parliament; 
but  yet,  during  the  discussion  in  court  of  Uie 
meaning  of  an  act,  if  anything  be  known  of  its- 
previous  history,  they  were  almost  sure  to  hear 
it  either  at  the  bar  or  from  the  bench.  It  might 
therefore  be  of  use  to  state  what  was  done  in 
the  progress  of  the  bill  through  parliament. 
In  the  bill,  as  it  was  originally  introduced 
into  the  House  of  Lord^  by  the  Lord  Chan- 
cellor, there  were,  in  addition  to  the  5th  section 
as  it  now  stands,  the  following  clauses  relating 
precisely  to  married  women. 

The  8th  dause  was,  "That  any  married 
woman  may  assign  by  deed,  any  such  rever- 
sionary or  other  ftture  interest  as  she  may  be 
entitied  to  in  anjr  personal  property,  in  like 
manner  as  she  might  dispose  of  the  like  in* 
terestin  any  money  to  anse  from  the  sale  of 
land." 

The  21st  ckuse  was,  '*  That  any  married 
woman  may  disclaim  any  land." 

The  22nd  clause  was,  '*  That  no  convevance, 
assignment,  or  disclaimer  bv  deed  made  hy  amf 
married  woman  by  virtue  of  thi»  act  shidl  be 
valid,  unless  the  deed  by  which  the  same  shall 
be  made  be  acknowledged  bv  her  in  the  same 
manner  as  a  deed  by  whicn  she  might  dis- 
pose of  land  is  required  to  be  acknow- 
knowledged." 

These  clauses  ap])ear  to  have  been  very  much 
considered  in  the  House  of  Lords,  for  in  the 
parliamentary  paper,  which  was  headed  "a 
Dill,  as  proposed  to  be  amended  in  the  com- 
mittee," tiiose  clauses  relating  to  married 
women  were  improved  as  follows : 

6th  clause,  "That  any  married  woman 
may,  jointly  with  her  husband,  assign,  dispose 
of,  release,  or  extinguish,  b^  deed,  any  sucn  re» 
versionary  or  other  future  interest  as  she  may 
be  entitied  to  in  any  personal  property,  m  like- 
manner  as  she  might  dispose  of  the  like  in* 
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terest  in  any  money  subject  to  he  re-inveeted 
in  the  purchase  of  land.'^ 

15th  ckuse,  ''That  any  married  woman 
mof,  with  the  concurrence  cf  her  husband,  dis- 
claim any  land." 

16th  clause,  "  That  no  assignmeut,  disposi- 
tion, release,  extinguishment,  or  disclaimer  by 
deed,  made  by  any  married  woman  by  virtue  of 
this  act,  shall  be  valid  or  effectual,  unless  the 
husband  concur  in  the  deed  by  which  the  same 
shall  be  effected,  nor  unless  the  deed  be  ac- 
knowledged by  the  married  woman  in  the 
manner  directea  by  the  statute  for '  The  Aboli- 
tion of  Fines  and  Recoveries,  and  the  substi- 
tution of  more  simple  modes  of  Assurance,' 
and  all  the  restrictions  and  provisions  of  the 
said  statute  relative  to  the  extent  of  the  power 
intended  to  be  siven'  to  married  women,  and  to 
the  acknowle(^^ent  of  deeds  by  married  | 
women,  and  to  the  signing  a  memorandum  of' 
such  acknowledgment,  and  to  the  signing  and 
transmitting  of  a  certificate  thereof,  and  filing 
such  certificate  with  an  officer  of  the  Court  of 
Common  Pleas  at  Westminster,  and  to  the 
effect  of  such  filing,  and  other  the  provisions 
therein  contained  relative  to  deeds  by  married 
WOBHSD,  shall  (mutatis  mutandis)  apply  and  be 
in  force  with  reference  to  deeds  to  be  executed 
by  married  women,  pursuant  to  the  power 
conferred  by  this  act,  m  the  same  manner  as 
^all  such  restrictions  and  provisions  were  here 
enacted  at  full  length." 

This  last  clause,  which  appeared  to  have 
been  carefullv  and  elaborately  drawn,  and 
which  would  nave  left  nothing  to  be  desired, 
and  made  everything  perfectly  clear,  was  re- 
tained by  the  House  of  Lords,  and  the  bill 
inally  passed  that  house  with  that  clause  forming 
part  of  it.  Their  lordships,  however,  struck  out 
the  clause  relating  to  a  disclaimer  by  a  married 
woman,  and  also  the  special  clause,  as  to  the 
assignment  by  a  married  woman  of  her  future 
interest  in  personalty,  thinking,  probably,  that 
that  was  included  in  the  5th  section,  as  it  at 
present  stands.  The  House  of  Lords,  there- 
fore, the  liord  Chancellor  the  introducer  of 
the  bill,  and  the  counsel  who  were  con- 
sulted upon  it  during  its  progress  through 
the  Lords,  were  not  answerable  for  what  sub- 
sequently happened.  It  was  in  the  House  of 
Commons,  as  appears  from  comparing  the  bill 
as  brought  down  to  them  with  the  act  as  it 
stands,  that  that  clause  which  would  have  pre- 
vented all  this  confusion  by  requiring  the  con- 
sent of  the  husband,  and  the  acknowledgment 
of  the  deed,  was  for  whatever  reason  struck 
out. 
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The  Benchers  of  Gray's  Inn  have  disbarred 
a  member,  for  practising  both  as  coimsel  and 
■attorney,  and  he  has  appealed  to  the  Judges. 


RECENT  DECISIONS  IN  THE   SUPB- 
RIOR  COURTS. 

IrOrli  CtanecUor. 

IReportedby  Wm.  Finnelly,  Esq.,  Barritier 
at  LawJ] 

BILL  OP  COSTS. — PAYMKNT. — APPLICATION 
TO  TAX. — STAT.  6  &  7  ViCT.  C  73.— LBGAL 
CHARGES. — PREB8UBE. 

Payment  of  a  hill  of  costs,  for  which  aprO" 
missory  note  was  given  mid  duly  paid,  takes 
its  date  from  the  day  the  note  was  paid, 
and  not  from  the  day  it  was  given  —  tnthe 
absence  of  special  circumstances. 

An  application  by  petition  for  taxation  of  a 

biU  of  costs,  is  to  be  considered  as  made,  at 

'Y    ^A^  latest,  on  the  day  on  which  the  petitiom 

is  answered,  and  not  when  it  is  served  am 

the  party  or  heard  by  the  court. 

Held,  accordingly,  that  a  petition  answered  om 
the  Uth  November,  1843,  but  not  them 
heard,  for  referring  for  taxation  a  bill  of 
costs,  for  which  a  promissory  note  wma 
given  on  the  3rd  November,  1642,  and  paid 
on  the  17  th,  was  within  the  twelve  calmdar 
months  limited  for  applications  for  such 
rrference  by  the  stat.  6  4*  7  Vict.  c.  73. 

The  court  will  not  refer  a  paid  bill  of  eo9ta 

V     for  tawation,unless  the  petitiom  points  outmoi 

*Y  sMTe/y  exorbitaint  charges,  but  charges  thai 

bear  the  charactH'  of  fraud  and  imposiiiom 

on  the  client, 

Ttco  guineas  a  day  is  a  regular  charge  for 
attending  on  the  examitMtion  of  witnesaeM 
in  the  country, — whether  by  the  solicitor  or 
his  clerk  is  immaterial. 

The  mere  continuance  qfthe  relation  of  solici- 
tor and  client  at  the  time  the  client  paid  the 
bill,  does  not  imply  such  a  pressure  on  hsm^ 
as  would  justify  the  court  in  referring  the 
paid  bill  for  taxation. 

This  was  an  appeal  from  a  decision  of  the 
Master  of  the  Rolls  upon  a  petition  for  a  refers 
.  ence  for  taxation  of  a  bill  ot  costs,  after  pay- 
I  ment.  Mr.  fVagstaffe,  a  defendant  in  a  cause, 
retained  Mr.  Sanders  as  his  solicitor ;  and  he, 
,  in  October  1842.  delivered  his  bill  of  costa, 
amounting  to  135L  2s.,  and  demanded  pay* 
ment.  Wagstaffe  passed  his  note  for  tne 
amount,  dated  the  3rd  of  November,  1842, 
payable  in  14  days,  and  it  was  paid  on  the  I7tli 
of  the  same  month,  while  the  relation  of  solici- 
tor and  ctient  was  still  subsisting  between  die 
parties.  On  the  15th  of  November,  1843, 
Wagstaffe  presented  a  petition  at  the  ICoUs  for 
a  reference  of  the  bill  of  costs  for  taxation. 
That  petition  was  answered  on  the  16th  in  ^e 
usual  manner,  reomring  all  paities  concerned 
to  attend  on  the  then  next  petition  day,  r24th 
November,)  and  that  notice  be  given  tnem. 
The  netition  was  served  on  Sanders  on  the 
21st  November,  but  it  was  not  heard  for  some 
time  after  the  24  th. 

One    principal   question,  involving  others. 


i- 
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waB,  whether  the  petition  was  in  dne  time;!  note  was  merely  to  suspend  for  a  time  th« 
▼i*.,  within  twehre  c^endar  months  after  pav-  \  remedy   that   the    creditor    had  against  the 


ment,  as  provided  hy  the  41st  section  of  ^ 
act  6  &  7  Vict.  c.  73.  Another  question  was, 
whether  nndne  inflaence  and  pressure  on  the 
client  ought  to  be  inferred,  without  evidence  of 
actoal  pressure,  from  the  continuance  of  the 
rdation  of  solicitor  and  client  at  and  after  the 
time  the  costs  were  paid.  And  a  third  Question 
was,  whether  2  guineas  a  day,  chargea  in  the 
bill  for  Mr.  Sanders'  clerk  examining  wit- 
nesses in  the  country,  was  an  overcharge.  The 
two  latter  questions  were  raised  in  the  argu- 
ment in  this  court ;  the  first— with  the  question 
involved  in  it— was  decided  by  the  Master  of 
die  Bolls  in  the  aliirmative.  (5  Beavan,  415,  ef 

The  questions  were  argued  last  June  by  Mr. 
Wakefieuty  Mr.  Cooper,  and  Mr.  Moore,  for 
Sanders,  and  by  Mr.  J.  Russell  and  Mr.  Stinton, 
for  Wagstaffe. 

The  points  of  the  arguments  and  the  princi' 


debtor.  The  creditor  did  not  abandon  his 
right  to  sue  for  his  debt :  the  daim  remained, 
and  the  debt  was  not  discharged  till  the  money 
was  actually  paid.  I  am  therefore  of  opinioii 
that  payment  in  this  case  was  not  made  until 
the  17th  of  November,  when  the  amount  flf 
the  note  was  paid  in  cash.  There  is  a  report 
of  a  case  in  the  Jurist,  in  May  1844,  in  which 
the  Court  of  Exchequer,  following  the  dedsioft 
of  the  Master  of  the  Rolls  in  this  very  cas^ 
has  taken  the  same  view  of  this  question,  via., 
that  the  promissory  note  is  not  payment*  I 
am,  therefore,  of  opinion  that  there  is  no  foun- 
dation for  the  objection,  that  the  petition  to 
refer  the  bill  for  taxation  was  not  presented  in 
due  time,  in  consequence  of  the  promissory 
note  having  been  given  on  the  Srd ;  the  actual 
oayment  not  having  been  made  till  the  l7th  of 
November. 
The  next  point  made  in  the  argument  was. 


pal  cases  referred  to  are  fuDy  noticed  m  the  |  that  the  petition  for  taxing  the  bill  must  be 


ipHowixig  judgment. 

The  Lord  Chancellor, — ^This  was  a  petition 
for  a  reference  to  tax  a  bill  of  costs,  after  the 
bill  had  been  settled  and  paid.  It  was  brought 
here  on  appeal  from  the  Master  of  the  Rolls. 

llie  facts  are  these  :  Mr.  Sanders  had  been 
retained  by  Mr.  Wagstaffe,  the  petitioner,  as 
his  solicitor  in  the  cause.  The  retainer  was 
fliveninthe  year  1841,  and  in  the  month  of 
October  in  the  following  year,  1842,  he  deli- 
vered a  bin  of  costs  for  135/.  He  pressed  for 
payment,  and  Mr.  Wagstaffe  gave  nim  a  pro- 
miasory  note,  payable  in  14  days.  That  note 
was  dated  on  the  3rd  of  November,  and  became 
due  therefore  on  the  20th,  but  in  point  of  fact 
it  was  psdd  on  the  I7th.  The  petition  to  have 
the  bill  of  costs  referred  to  the  Master  for  tax- 
ation was  presented  at  the  Rolls  on  the  15th  of 
November,  1843,  and  it  was  answered  on  the 
I6th,  the  following  day,  but  did  not  come  on 
to  be  heard  for  some  time  afterwards.  The 
first  objection  taken  at  the  hearing  was,  that 
the  petition  for  taxation  of  the  bill  was  not 
presented  till  after  the  expiration  of  the  twelve 
months,  the  period  within  which,  according  to 
the  provisions  of  the  late  act  6  &  7  Victoria, 
a  petition  for  taxation  of  costs  after  payment 
ccrald  be  entertained.  The  words  of  the  41st 
section  of  the  act  are :  "  Provided  that  the 
i^lication  for  such  reference  be  made  witliin 


taken  as  bearing  date  on  the  day  of  the  hearing 
of  the  petition,  and  that  as  it  was  not  heard  till 
after  the  17th  of  November,  it  came  too  late. 
I  am  of  opinion  that  there  is  no  foundation  for 
that  objection.  The  petition  was  presented  to 
the  Master  of  the  RoUs  on  the  15th;  it  was 
answered  on  the  16th ;  and  the  time  for  hear- 
ing being  in  the  discretion  of  the  court,  could 
not  therefore  be  brought  into  the  calculation  of 
time  imder  the  act  of  parliament.  When^a 
party  has  presented  his  petition  to  the  judge's 
secreury,  he  has  done  what  lay  in  his  own 
power ;  at  all  events,  when  the  petition  is  an- 
swered by  the  signature  of  the  Master  of  the 
RoUs  being  put  to  it  by  his  secretary,  with  the 
usual  direction,  that  is  to  be  taken,  for  this 
purpose,  to  be  the  time  of  the  application  for 
the  reference  to  tax  the  bill.  This  petition 
being  presented  on  the  15th,  was  answered  on 
the  16th  (of  November,  1843) ;  the  money  was 
not  paid  till  the  l7th  of  November,  1842;  so 
that  the  twelve  calendar  months  had  not  ex- 
pired. 

The  next  point  raised  during  the  argument 
related  to  the  merits  :  it  was  said  there  were 
objectional  items  in  the  bill  of  costs.  The  rule 
of  the  court  with  respect  to  the  opening  of  a 
bill  for  taxation  requhres  that  the  petition 
should  bring  forward  some  objectionable 
charges  in  the  bill,  not  merely  charges  that  the 


12  calendar  months  after  payment.''  The  |  Master  might  probably  not  allow  on  taxation, 
first  question  to  be  determinea  was,  whether ,  but  charges  that  bear  the  impress  of  fraud  or 
the  time  so  prescribed  by  the  act  had  expired '  imposition  on  the  cHent.  At  the  time  this 
when  the  application  for  the  reference  in  tins !  matter  was  heard  before  me,  the  items  of  the 
case  was  made.  '  account  were  very  narrowly  examined,  and  the 

It  had  been  contended,  in  support  of  the !  conclusion  I  came  to  was,  that  none  of  the 
argument  of  the  time  being  out,  that  a  promis- '  items  bore  the  character  of  fraud  or  imposition. 
sory  note  was  a  payment,  and  if  that  was  so, ,  There  was  only  one  objectionable  item  particn- 
then  the  time  had  expired  before  the  petition  to  larly  relied  on,  and  that  was  a  charge  of  two 
tax  was  presented,  and  the  objection  was  one  guineas  a  day  for  attendance  of  the  solicitor's 
that  muA  be  sustained.    In  the  course  of  the ,  clerk  upon  tne  examination  of  witnesses  in  the 

aiKWDent,  I  expressed  an  opinion  that  the  fact  i 

of  a  debtor  giving  a  promissory  note  to  his 

creditor,  without  more,  did  not  make  an  abso-       ^  Inre  Harries,  8  Jur.  4  53  ;  13  Law  J.,  N.  S. 

kite  payment :  die  effect  of  giving  a  promissory  S.  C,  Exch.  259* 
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country.  It  was  argued,  that  as  the  solicitor 
did  not  attend  himself,  the  charge  ought  to 
have  been  confined  to  one  guinea  a  day.  I 
thought  that  was  a  proper  point  for  inquiry, 
and  I  referred  that  question  to  the  Taxmg 
Masters,  and  I  have  received  a  certificate,  signed 
by  the  whole  of  thero,  statins  that  the  practice 
allowed  two  guineas  a  day,  whether  the  solicitor 
acted  by  himself  or  by  his  clerk,  in  the  exami- 
nation of  witnesses,  and  that  the  practice  was 
uniform.  Looking,  therefore^  at  the  items,  I 
nee  no  sufficient  reasons  to  sustain  a  reference 
of  the  bill  for  taxation. 

There  remains  one  other  point.  It  was 
argued  that  the  relation  of  solicitor  and  client 
still  subsisted  between  those  parties  at  the  time 
the  promissory  note  was  given,  and  therefore 
that  the  payment  was  made  under  pressure;  or 
taking  it  in  another  view,  that  the  mere  exist- 
ence of  such  a  continued  relation  was  equiva- 
lent to  pressure.  This  objection  was  taken  by 
Mr.  Russell,  and  two  cases  were  cited  bv  him 
in  support  of  it :  Howell  v.  Edmunds f  oefore 
Sir  James  Leach;  and  Crossley  v.  Parker,^ 
before  Sir  Thomas  Plimier.  In  the  first  case 
there  had  been  evidence  of  actual  pressure,  and 
therefore  Sir  J.  Leach  was  not  called  upon  to 
decide  the  question  on  the  ground  of  pressure 
from  the  continued  relation  of  solicitor  and 
client ;  and  in  the  other  case  the  circumstances 
M>pear  to  be  so  peculiar  as  to  preclude  the 
decision  from  bemg  urged  in  support  of  a 
general  principle.  Undoubtedly  the  relative 
situation  of  solicitor  and  client  ought  to  be 
considered  Tidth  attention,  when  a  question  of 
pressure  is  insisted  on,  but  I  do  not  think  there 
IS  sufficient  in  the  present  case  to  sustain  such 
an  objection.  In  the  case  of  Cooke  v.  Settree,^ 
Lord  Eldon,  after  saying  he  wmdd  lay  down 
the  rule,  in  regard  to  pressure  on  the  part  of 
the  solicitor  on  the  client,  as  strong  as  any 
judge,  and  would  go  much  farther  than  Lord 
Camden  and  Lora  Hardwicke  went  in  the 
cases  there  referred  to,  in  respect  to  the  dis- 
covery of  gross  errors  or  charges,  amountins  to 
fraud  and  imposition  on  the  client,  even  aner 
payment — says  then,  in  reference  to  the  case 
before  him,  "  Is  there  any  evidence  of  undue 
pressure  on  the  situation  and  feelings  of  the 
client?  I  cannot  go  the  length  of  holding 
that  a  bond,  given  in  1810,  is  to  be  complained 
of  in  1812,  upon  the  mere  ground  that  there 
was  not  at  the  time  an  end  of  all  business  de- 
pending between  the  client  and  the  attorney, 
or  of  any  particular  suit  in  which  they  were 
engaged."  He  seems,  therefore,  to  be  of  opinion 
that  after  uajment  of  the  costs  the  mere  con- 
tinuance of  the  relation  of  solicitor  and  client 
would  not,  without  actual  pressure,  justify  the 
court  in  referring  the  bill  for  taxation.  And  in 
the  subsequent  case  of  Plenderleath  v.  Fraser,^ 
in  which  the  former  case  was  cited ;  he  sa}^, 
"  It  seems  to  be  settled,  that  where  payment 
having  been  made  of  a  solicitor's  bill,  it  has 


long  been  acquiesced  in,  the  court  will  not 
direct  taxation  unless  very  gross  chargjes  arc 
distinctly  pointed  out."  And  not  thinkingthe 
charges  in  that  case  so  gross  as  to  amount  to 
fraud,  he  refused  the  reference  to  tax  the  bill, 
with  costs. 

'    I  ought  also  to  observe  that  the  whole  of  this 
question  came  to  be  discussed  before  my  late 
learned  predecessor,  in  the  case  of  Horlock  v. 
SnUthJ    He  there  examined  all  the  causes  on 
the  subject,  and  comin||^  to  Howell  v.  Ed^ 
munds,^  he  says,  "  taxation  was  ordered  upon 
the  ground,  not  only  that  the  suit  was  pending 
when  the  bill  was  paid,  from  which  circum- 
stance alone  Sir  John  Leach  said,  that  influence 
and  pressure  would  be  presumed  ;"  it  was  not 
necessary  for  him  to  decide  whether  Sir  John 
Leach  was  right  or  wrong ;  but  with  his  usual 
caution  he  expressed  himself  thus  : — "  It  cer- 
tainly appears  to  lay  doiim  a  proposition  to 
whicn  it  is  not  necessary  to  advert  here;  namely, 
that  a  biU  paid  during  the  pending  of  a  suit 
wiU  be  opened,  inasmuch  as  from  the  pend« 
ing  of  the  suit  pressure  will  be  inferred,  which 
perhaps  may  admit  qualification ;  but  Sir  John 
Leach  did  not  decide  that  particular  case  upon 
that  ground,  because  he  found  evidence  that 
there  had  been  actual  pressure."    The  same 
question  afterwards  coming  before  the  same 
learned  judge,  in  Waters  v.  Taylor,^  he  ex- 
pressing himself  in  exact  correspondence  with 
what  I^rd  Eldon  said  in  the  cases  in  Vesey 
and  Beames.    "  This  case,"  he  says,  "  diflfers 
from  that  of  Horlock  v.  Smith  in  this,  that  the 
security  was  tidcen  while  the  suit  was  depend- 
ing, and  whilst  the  relation  of  solicitor  and 
client  continued ;  but  as  it  was  in  Cooke  v.  Set' 
tree  ;  and  in  Plenderleath  v.  Eraser,  and  Gretten 
V.  Leyhum,^  the  relation  of  solicitor  and  client 
continued  at  the  time  of  the  settlement.    No 
doubt  the  settlement  or  payment  of  a  solicitor's 
bill  pending  a  suit,  and  wlulst  the  relation  con-^ 
tinues,  aflfords  grounds  upon  which  the  ac- 
counts will  be  much  more  easily  opened  and 
the  biUs  referred  for  taacation  tnan  in  other 
cases ;  but  if  these  circumstances  alone  were  in 
nil  cases  to  be  held  sufficient  ground  for  taxa- 
tion, no  solicitor,  who  continues  to  act  for  a      ^ 
client,  would  be  secure  of  any  settlement  du- 
ring the  life  of  the  client."    These  observa- 
tions show  distinctly  that  that  learned  judge 
did  not  think  that  tne  continuance  of  the  re- 
lation of  solicitor  and  client  was  alone  sufficient 
to  justify  the  court  in  ordering  taxation  of  paid 
bills.  I  concur  in  that  opinion;  I  am  sure,  refer- 
ring to  the  act  6  &  7  Vict.,  it  was  not  intended  to 
alter  the  law :  I  do  not  think  it  necessary  to 
refer  to  Massey  v.  Drake  at  the  Rolls.     I  am  of 
opinion  that  the  subsisting  relation  of  solicitCNr 
and  client  between  the  parties  at  the  time  of 
payment  of  the  bill,  is  not  sufiicient  to  justify 
a  reference  of  the  bill  for  taxation  after  pay- 
ment. 

Several  of  the  counsel  who  had  argued  tha 


^  4  Russ.  67. 
^    1  Ves.  &  B.  126. 


«  1  Jac.  &W.  460. 
•  3  Ves.  8c  B.  174. 


^  2  Myl.  &  C.  495. 
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pcnnte  now  with  regard  to  the  costs,  both  in 
thif  and  in  the  court  below,  the  costs  there 
■beinff  reserved,  made  a  question  whether  his 
Lorufaip  had  affirmed  wholly,  or  in  part  re- 
versed, the  decision  of  the  Master  of  the  Rolls. 

The  Lord  ChanoeUor  said,  the  onl^  points 
be  had  a  doubt  about  as  to  the  heanng  was, 
as  to  the  charge  of  two  guineas  a  dav  for  the 
solicitor's  clerk,  and  that  he  referrea  for  in- 
qnuy  to  the  taxing  masters.  He  was  of 
opinion,  on  all  the  authorities,  that  the  sub- 
sisting relation  of  solicitor  and  client  at  the 
time  ue  bill  of  costs  was  paid  was  no  sufficient 
ground  for  referring  it  for  taxation.  Neither 
bad  he  anv  doubt  in  the  other  points  decided 
at  the  Rolls.  He  would  not  deal  with  the 
costs  there.  He  would  give  the  costs  of  the 
appeal  to  the  respondent. 

Sayer  v.  Wagstaffe,  June  1,  3,  and  5  and 
Dec.  3, 1844. 

Virr^CtaticcIIsr  of  StiglanD. 

[Reported  by  E.  Vansittart  Neale,  E$q. 
Barrister  at  Law.'] 

PRACTICE.  —  MASTER.  —  60TH    ORDER    OF 
182S. 

Under  the  60M  order  of  1828,  the  Master 
has  power  to  direct  what  parts  of  any 
hooks,  papers,  or  writings  left  in  his  office  a 
party  may  inspect,  without  any  special 
direction  by  the  court,    Semble. 

This  was  a  motion,  having  for  its  object  to 
procure  the  introduction  of  certain  words  into 
the  minutes  of  a  decree,  which  directed  the 
production  of  books,  and  other  documents 
before  the  Master,  and  also  an  issue,  where 
these  books  and  documents  would  have  to  be 

S'ven  in  evidence,  the  effects  of  the  words 
nng  to  limit  the  right  of  the  plaintiffs  to  in- 
specttbese  books  and  documents  to  such  parts 

of  them  as  related  to  the  matters  in  question  in 

the  cause.  The  argument,  so  far  as  it  was  of.  short  notice  by  leave.  The  opposite  party  was 
general  interest,  turned  upon  the  construction  entitled  to  two  days'  notice,  unless  that  ap- 
to  be  put  upon  the  60th  order.  peared  in  the  notice  of  motion.    ITiis  had  been 

Mr.  Bethell   and    M^   Schomberg  for   the  |  recently  directed  in  Harris  v.  Lewis,  8  Jur. 
motion.  I  io63,  and  Woodham  v.  FUher,  (not  reported,) 

Mr.  WMer,  contri.  I  by  Vice-chancellor  Knight  Bruce. 

The  Vice-chancellor  said,  he  thought  the 


ner  in  which  books  or  documents  were  to  be  ear 
amined,  when  they  were  not  in  his  office,  and 
yet  not  possess  it  when  they  were  in  his  office^ 
and  therefore  under  his  more  immediate  care* 
Therefore  he  thought  that  the  Master  had  the 
power.  But  in  this  case,  it  struck  him  that^ 
inasmuch  as  the  60th  order,  however  construed, 
would  not  reffulate  the  production  of  the  do- 
cuments at  the  issue,  wnile  yet  it  was  ne- 
cessary for  the  justice  of  the  case,  that  the  same 
limitation  should  be  imposed  on  their  produc- 
tion there  as  before  the  Master ;  and  tberefoie 
as  the  words, "  so  far  as  relates  to  the  matters  in 
question  in  Uiis  cause,"  must  be  introduced  in 
relation  to  the  trial,  they  misht  as  well  be  ex- 
tended to  the  order  for  production  before  the 
Master. 

The  order  was  accordingly  drawn  up  in  that 
form. 

Darby  r^  Duncan.    Dec.  13,  1844. 


Vtec^CtAnrcllsr  U^tgram. 

[RtporUd  hy  J.  H.  CooKB,  Esfi,,  Barrister  at  Xav.] 
PRACTICE. — MOTION,  SHORT  NOTICE  OF. 

Where  leave  is  given  to  move  upon  short  no- 
tice, the  notice  of  motion  must  express  upon 
the  face  of  it  that  the  motion  is  to  be  on 
short  notice. 

Mr.  Taylor  had  moved  that  the  registrar 
be  directed  to  draw  up  the  order  for  the  dis- 
charge of  a  prisoner,  the  order  having  been 
pronounced  by  the  court,  but  some  delay  hav- 
mg  arisen  from  the  absence  of  papers  m  the 
hands  of  counsel. 

The  court  said,  that  the  registrar  would  draw 
up  the  order  without  such  papers,  if  he  could, 
upon  notice  being  given  of  leave  to  move  on 
short  notice.  Notice  was  served  of  leave  to 
move,    llie  mQtion  being  now  made. 

His  Honour  refused  to  make  the  order,  upon 
the  ground  that  it  did  not  appear  upon  the 
notice  of  motion,  that  it  was  to  be  made  upon 


best  way  would  be  to  frame  the  decree  so  as  to 
meet  the  justice  of  the  case.  When  the  6oth 
order  was  mentioned,  it  struck  him  that  there 
might  be  a  question  whether,  when  the  books 
were  produced  before  the  Master,  he  had  not 
under  Aat  order  the  power  of  himself  directing 
what  parts  should  be  examined  and  what  not. 
His  honour  then  read  the  order,  dwelling  upon 
the  concluding  portion  of  it,  which  gives  the 
Master  the  power,  in  case  he  shall  not  deem  it 
necessary  that  any  books,  papers,  or  writings 
shoidd  ble  deposited  in  his  omce,  to  give  ''direc- 
tion for  the  inspection  thereof  by  the  parties  re- 
qairiuff  the  same,  at  snch  time,  and  in  such  man- 
ner as  he  shall  deem  expedient."  He  remarked 
tiiatitseemedtohim  inconsistent  to  say,  the  Mas- 
ter should  have  the  power  of  directing  the  man- 


Read  v.  Pyke.  Dec.  20, 1844.  Lincoln's  Inn. 

<!9u(eir0  Btnct. 

(Before  the  Four  Judges.) 

[Reportedby  John  Hammerton,  Esq.,  Birr- 
rister  at  Law.] 

PRACTICE. — discontinuance. 

To  a  declaration  in  trespass,  containing  two 
counts,  one  for  trespass,  and  the  other  de 
bonis  asportatis,  the  dtfendants  pleaded, 
first,  not  guilty  J  and,  secondly,  that  the 
goods  in  the  declaration  mentioned^  were 
not  the  goods  qf  the  plaintiffs  At  the  trial 
a  verdict  was  found  for  the  plaintiff,  with 
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leave  reserved  for  the  defendants  to  enter  a 
verdict  on  the  second  plea.  The  defendants 
obtained  the  jmdgment  of  the  cowt  to  enter 
a  verdict  on  the  second  plea,  in  thefol^ 
Uming  tenn  a  rule  was  obtained  for  leave 
for  the  plaintiff  to  discontinue  the  aetkm  on 
payment  of  aU  costs  incurred  in  the  former 
proeeedinffs,  in  order  that  a  second  action 
might  be  brought  to  try  the  right  to  the 
goods  in  question.  The  court  refused  the 
application  under  the  circumstances;  the 
general  rule  being,  that  a  discontinuance  wiU 
not  be  allowed  after  a  general  verdict, 
though  it  may  sometimes  be  allowed  after  a 
special  verdict. 

This  was  an  action  of  trespass*.  The  de- 
claration contained  two  counts,  one  for  disturb- 
ing the  plaintiff's  fishing  nets,  and  the  other 


Mr.  3f.  Smith  in  support  of  the  role. 

The  state  of  the  record  is,  thai  a  verdict 
stands  for  the  plaintiff  with  nominal  danuwea 
for  the  trespass  done  to  his  fisbinff  nets.  Tbia 
will  prevent  the  plaintiff  from  bringiiig  any 
future  action  for  the  recovery  of  the  money  d^ 
posited.     The  jury  was  of  opinion  that  tbe 

Elaintiff  was  entitled  to  the  value  of  the  ia^ 
ut  becaose  the  plaintiff  had  not,  in  point  of 
law,  got  possession  of  the  fish  bv  means  of  his 
nets,  he  is  to  be  tot!^  deprived  of  all  be&efft 
from  the  verdict.  llie  plaintiff  seeks  to  be 
placed  in  such  a  sitoaition  that  he  may  be 
allowed  to  contest  the  right  to  the  money  tiiat 
has  been  deposited,  and  he  asks  that  indiiigeB<!t 
on  the  terms  of  his  V^cmg  all  the  costs  of  tbe 
former  proceedings*  The  court  may  direct  a 
discontinuance  to  be  entered  at  this  staffe  of  tiie 
proceedings.    This  verdict  is  in  £BCt  the  i 


de  bonis  asportatis.    The  defendants  pleaded ,  ^g  a  special  verdict.    The  defendants  had  leave 
not  guilty  j  and  secondly,  that  the  fish  in  both  j  ^  ^^4^^  ^  verdict,  but  that  is  comparatively  a 


counts  of  the  declaration  were  not  the  fish  of 
the  plaintiff.  The  case  was  tried  on  the 
Western  Circuit  before  Mr.  Serjeant  Atcherley, 
and  a  verdict  found  for  the  plaintiff,  with 
leave  for  the  defendants  to  move  to  enter  a 
verdict  on  the  second  plea.  The  plaintiff  and 
defendants  were  engaged  in  a  certain  fishery, 
which  was  regulated  by  the  provisions  of  a 


new  practice.  [Coleridgey  J.  The  reason  of 
the  rule  seems  to  be,  that  a  general  verdict  is 
final,  but  a  special  verdict  is  subject  to  further 
discussion-  You  come  here  too  late  after  we 
have  given  our  decision  on  the  case.]  This 
rule  was  obtained  in  Trinity  Term,  and  there 
was  not  time  for  the  argument  daring  tliat 
term.    Justice  certainly  has  not  been  done. 


local  act  of  parliament,  fhe  plaintiff  had  gone  xhe  value  of  the  fish  is  very  considerable,  and 
with  his  vessel  in  pursuit  of  some  fish,  and  had  i  unless  a  discontinuance  be  allowed,  the  plaintiff 
almost  surrounded  a  shoal  of  fish  with  his  nets,  •  ^jn  ^e  stopped  from  bringing  another  action  to 
when  the  defendants  came  up,  and  breaking' 
in  upon  the  nets  of  the  plaintiff,  disputed  | 
with  nim  the  ri^ht  to  the  fisn.  The  value  of 
the  fish  was  estimated  at  about  £700,  and  the 
money  was  deposited  to  await  the  result  of  the 
trial.  The  case  afterwards  came  on  to  be 
heard  in  Easter  Term,  and  the  court  was  of 
opinion  that  the  plaintiff  under  the  circum- 
stances had  not  sufficienUy  reduced  the  fish 
into  his  possession  so  as  to  enable  him  to  sup- 
port the  finding  of  the  jury,  on  the  second 
plea.  A  verdict  was  therefore  entered  for  the 
defendants  on  the  second  plea.  In  Trinity 
Term  a  rale  was  obtained,  calling  on  tbe  defen- 
dants to  show  cause  why  a  nonsuit  should  not 
be  entered,  or  a  new  trial  had  on  payment  of 
all  costs. 

Mr.  Crowder  showed  cause. 

The  general  rule  of  practice  is,  that  a  discon- 
tinuance may  be  entered  by  leave  of  tbe  court 
after  a  special  verdict,  but  not  after  a  general 
verdict.  Price  v.  Parker ;»  Roe  v.  Gray}*  It 
was  decided  by  the  Ck)urt  of  Exchequer  in 
Qoodenough  v.  Butler,*  that  after  a  general 
verdict  for  the  defendants  the  plaintiff  cannot 
discontinue.  To  grant  this  application  would 
be  in  effect  to  allow  the  prties  to  try  the  case 
several  times.  The  case  nas  been  submitted  to 
a  jury,  and  this  court  has  directed  how  that 
rerdict  ought  to  be  entered.  The  plaintiff 
asks  a  great  indulgence  of  the  court,  and  there 
are  not  sufiScient  reasons  shown  to  induce  the 
court  to  grant  such  an  indulgence. 


recover  their  value. 

Lord  Denman,  C.  J.  The  circumstances  of 
this  case  are  rather  peculiar.  The  rule  of  prac- 
tice is,  that  a  discoctinuance  is  not  allowed 
after  a  general  verdict,  yet  it  may  be  allowed 
after  a  special  verdict,  but  here  the  court  sajs 
that  the  verdict  is  general  on  both  counts  of 
the  declaration.  The  court  may  be  induced 
to  relax  the  rule  under  some  circumstances,  but 
not  under  circumstances  like  the  present.  Tbe 
plaintiff  should  be  aware  of  his  own  case  befon 
he  goes  to  trial.  The  de%  in  this  case  does 
not  appear  to  be  satisfactimly  accounted  for. 
Perliaps  the  more  proper  mode  of  proceeding 
would  have  been  for  the  plaintiff  to  have  ob- 
tained a  cross  rule  before  the  former  arguments 
were  disposed  of.  If  we  granted  the  applica- 
tion we  might  be  called  upon  to  entertain 
similar  applications  at  any  distance  of  time. 
We  cannot  go  out  of  our  way  to  protect  parties 
against  the  consequence  of  their  own  acts. 
Rule  discharged. 

Queen  v.  Hichin  and  others,      Michaelmas 
.Term,  1844. 


1  Salk.  178. 

«  aCr. 


M 


••  2BI. 
&  R.  240. 


R.  815. 


£xtt(4«cr. 

[Reported  by  A.  P.  Uurusstons,  Eso^  Bar^ 
rister  at  Low.] 

COSTS    OF    DEMURRER   AND   DISCONTINU- 
ANCE. 

A  defendant  pleaded  several  pleas  opoii  vhich 
issue  was  Joined,  and  also  a  plea  to  wMch 
the  plaintiff  demurred  and  had  judgment. 
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Afterwards  the  pknutiff  obtained  the  ordi 
mary  rule  to  mtetmiinue  on  paymmU  of 
costs.  Theooatsofthe  demmrer  eateteded 
ikoeeoftke  dieeotOimmmee,  and  the  Master 
an  taxation  deducted  the  latter  from  the 
former.  Held,  that  the  plaintiff  was  en. 
titled  to  have  the  costs  of  the  demurrer 
taxed  «n  his  favour,  and  that  the  defendant 
stiffht  (if  so  advised)  enter  a  judgment  of 
^seotttimmnce  or  bring  a  writ  of  error. 

An  actioo  had  beea  bnmght  for  distarbance 
of  a  maiket,  and  the  defendant  pleaded  several 
pimi  npcm  which  issues  in  fact  were  joined, 
and  dso  a  (rfea  to  the  whole  cause  of  action  to 
which  the  plaintiff  demurred,  and  had  judg- 
ment before  trial,  the  plaintLffs  obtidned  the 
ordinary  rule  to  discontinue  on  payment  of 
costs.  When  the  costs  were  taxed,  it  appeared 
that  the  amount  to  which  the  plaintiffs  were 
entitled  in  respect  to  the  demurrer,  exceeded 
the  amount  which  they  had  to  pay  by  reason  of 


judgment  can  be  entered,  because  the  proceed- 
mgs  are  terminated  by  the  discontmuance. 
That  rule  requires  a  plaintiff  to  pay  costs,  but 
according  to  this  taxation  the  plaintiff  would 
receiye  them. 

Pollock,  C.  B.  The  rule  must  be  discharged. 
It  is  argued  in  support  of  it,  that  the  plaintiff 
has  no  means  of  enforcing  payment  of  this 
balance;  but  this  is  no  reason  why  justice 
should  not  be  done  to  the  extent  to  which  the 
court  hare  the  power.  It  is  further  said,  that 
the  costs  of  the  demurrer  are  lost  by  the  dis- 
continuance. That  also  is  no  valid  ground. 
If  an  interlocutory  motion  had  been  made  by 
the  defendant  ana  discharged  witii  costs,  the 
Master,  when  he  taxed  the  costs  of  the  disoon* 
tinuance,  would  deduct  tiie  costs  of  the  inter- 
locirtory  motion.  It  is  further  said,  that  the 
plaintiffs  by  discontinuing  have  deprived  the 
defendant  of  the  means  of  carrying  the  record 
to  a  court  of  error.   That  ground  ^o  fails.   A 

^_^  .^ judgment  of  discontinuance  may  be  entered  on 

the  diBcontinuance.  The  Master  therefore  de- !  the  record  of  either  party,  and  as  such  judc- 
daeted  the  cost  of  the  discontinuance  from  the  i  ment  is  similar  to  a  ludgment  of  nonsuit,  I  do 
costs  of  the  demurrer.  A  rule  nisi  had  been  j  not  see  why  a  writ  of  error  mav  not  be  brought 
obtMBcd  to  review  the  taxation,  or  to  set  aside  upon  the  one  as  well  as  the  otner. 


the  rule  to  discontinucc 

V.  WilUams  showed  cause. 

If  die  cause  had  gone  down  to  trial,  and  the 
plaintiffs  had  been  nonsuited,  the  defendant 
would  have  had  the  general  costs  of  the  cause, 
and  the  plaintiflb  costs  on  the  demurrer  would 
have  been  deducted  from  the  defendant's  costs. 
The&ctof  Ibe  pkintifTs  costs  exceeding  those 
of  the  defendant,  can  make  no  difference  in 
the  principle  of  taxation.  A  judgment  of  dis- 
contimomce  is  the  same  in  cnect  as  that  of  a 
Bonsnit  At  common  law  a  plaintiff  might 
hare  been  nonsuited  after  verdict.  The  2  Hen. 
4,  c  7,  altered  the  law  in  that  respect.  It  is 
evident  from  the  lan^^uage  used  in  tiie  statute, 
8  Eiiz.  c.  2,  that  a  discontinuance  and  a 


not  are  nimilar.  A  |daintiff  may  terminate  a 
nit  either  by  noUe  prosequi  or  by  discontinu- 
uce.  Formerly  a  nolle  prosequi  was  held  to  be 
in  the  nature  of  a  retraxit  and  a  bar  to  any 
feture  action  for  the  same  cause.  Bowden  v. 
Home,  7  Bing.  216.  The  entry  of  a  judg- 
ment of  discontinuance  of  nOn  pros,  and  of  non- 
>uit,  are  in  terms  the  same.  Brant  v.  Peacovh  1 
B.&C.649. 

Henderson  in  si4)port  of  the  rule.  The  pUun- 
tira  by  discontinumg  have  put  an  end  to  the 
auit,  and  have  no  means  of  enfercinff  payment 
of  the  balance.  A  nonsuit  is  essentially  differ- 
«t  from  a  discontinuance.  In  the  former  case 
Judgment  may  be  entered  up  and  a  writ  of 
ttPpr  brought,  but  not  so  in  the  latter.  The 
pUntifis  by  discontinuing  have  deprived  the 
defendant  of  the  means  of  carrying  tne  record 
to  a  court  of  error,  and  of  obtainm^  tiie  costs 
« the  demurrer,  which  he  would  do  if  the  judg- 
ment were  reversed  by  the  court  above.  GiW- 
»t  V.  Gladstone,  12  East,  668;  Peacock  v. 
«>mff,  ft  Adol.  fr  £.  449.  The  rule  of  Hilary 
^"in,S  W.  4,  c.  106,  enables  a  defendant  to 
^^^  ^is  costs  on  a  discontinuance  by  signing 
Pdgment  of  non.  pros.  Unless  that  be  done  no 


Parke,  B.  The  rule  of  court  only  obliges  a 
plaintiff  on  discontinuance  to  pay  such  costs  as 
the  Master  shall  tax,  and  as  the  cosU  to  which 
the  plaintiffs  are  entitied  on  the  demurrer  ex- 
ceed those  of  the  discontinuance,  there  is  no-^ 
thing  in  the  rule  to  prevent  them  from  insist- 
ing upon  payment  of^he  balance.  It  is  argued 
that  tne  mscontinuance  is  an  abandonment  of 
the  suit,  but  that  is  not  so :  the  defendant  may 
cause  the  judgment  of  discontinuance  to  be 
entered  on  the  record  in  the  form  given  in 
lldd's  Appendix,  and  may,  if  so  advised,  bring 
a  writ  of  error  thereon.  If  the  defendant  in- 
tends to  bring  a  writ  of  error,  the  costs  should 
be  taxed  separately,  because  if  the  Judgment 
on  the  demurrer  should  be  reversed,  the  de- 
fendant would  be  entitled  to  the  costs  of  it.  If 
the  defendant  does  not  bring  a  writ  of  error 
that  will  be  unnecessary. 

Rolfe,  B.  The  rule  nisi  was  granted  by  me 
while  sitting  in  the  other  court,  and  at  the  time 
I  was  struck  by  tiie  argument  now  used,  that 
the  plaintiflh  by  discontinuinff  have  deprived 
the  defendant  of  the  means  of  brin^^  a  writ 
of  error.  That  would  be  a  gross  injustice,  but 
I  am  satisfied  that  it  is  not  so.  The  judgment 
of  discontinuance  may  be  entered  on  the  roll, 
and  if  it  appears  by  the  record  that  an  errone- 
ous judgment  has  been  dven,  it  mav  be  re* 
versed  on  error.  The  rule  of  court  wnkh  has 
been  cited  has  reaUy  nothing  to  do  witii  the 
question,  it  merely  says  that  if  tiie  plaintiff  shall 
nil  to  comply  with  the  terms  imposed,  the  de- 
fendant may  sign  judgment  of  nan  pros. 

Rule  discharged. 
TheMajforand  Corpcratum  of  Macclesfield  y. 
Oee.    Exchequer,  Michaeknas  Tenn.  Nov.  23,. 
ia44. 
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MASTERS  EXTRAORDINARY  IN  CHAN- 
CERY. 

Frem  Nov.  90tk  to  Dec.  26/A,  1844,  both  inclusive, 
with  dates  when  gaietted. 

Grey,  George,  Torquay,  Devon.    Dec  JO. 
Gfrynne,  John,  Tenby,  Pembroke.    Dec.  20. 
Dairies,  Thomas  William,  Leominster.    Dec.  10. 
Raines,  George  James,  Farringdon.    Dec.  20. 
Heath,    Allan    Bormao,    AodoFer,    Southampton. 

Dec.  10.  '^ 

Hinde,  WjlHtm,  Liverpool.    Dec.  20. 
Palmer,  George.  Rogeley,  Stafford.    Dec.  20. 
Pemberton,  Charles,  Manchester.    Dec.  6. 
Scurfield,  George,  Suoderlood.    Dec.  20. 
Stevenson,  George,  Leicester.    Dec  20. 
Topham,  Thomas,  Middlehom,  York.    Dec.  13. 


DISSOLUTION  OF  PROFESSIONAL  PART- 
NKRSHIPS. 

Frem  Nov.  f6th  to  Dee.  tOth,  1844,  both  inehisive, 
with  dates  when  gazetted. 

Champion,  Charles,  and  Henry  Barham,  32,   Elv 

Place,  Attorneys  and  Solicitors.     Dec.  \7.     ' 
Coe,  James,  and  Robert  Paterson,  Size  Lane,  Attor- 

neys  and  Solicitors.     Dec.  20. 
Mottw^m,  James,  and  Charles  Giddy,  Binnineham. 
-tr  ,1  ^^^"^^J* and  Solicitors.    Dec.  20. 
Vollans,  John    William    Tliompson.  and  Richard 

Cauiley  Cross,  East  Retford.  Attorneys  and 

aohcitors.    Dec.  6. 


BANKRUPTCIES  SUPERSEDED. 

Frem  Nov,  S6th  to  Dec.  iOth,  i;W4,  both  inclusive, 
with  dates  when  gazetted, 

Attwood  Richard,  and  John  W.  Hewett,  of  Fare- 
ham,  Attorneys  and  Solicitors.    Dec.  10 

Buttms,  William  Cowland.Sewardstone,  Waltham 
Holy  Cross,  Essex,  Silk  Throwster,  Farmer. 
Dec.  17.  ' 

Higpnhottom,  Samuel.  Dukinfield,  Side  of  Staly- 
bridge,  Chester,  Shopkeeper.     Dec.  20. 

Spencer,  Joseph,  jun.,  68.  Christian  Street,  Liver- 
pool.  Builder.    Dec.  S. 


BANKRUPTS. 

From  Nov.  26<fc  to  Dec.  20t/i,  1844,  both  inclusive, 
with  dates  when  gazetted,     . 

Attwater.  William.  24.  Devonshire  Street,  Queen 
Square,  Dyer  and  Scourer.  Belcher,  Off. 
Aae. ;  Whittaher,  7,  Fumival's  Inn,  Holborn. 
Dec.  IS. 

Ayling.  James,  Commercial  Street.  Leeds,  Cabinet 
Maker  and  Upholsterer.  Ticrf  uanrf,  Off.  Ass. : 
Torkington,  New  Bridge  Street.    Dec  10. 

Balne,  Humphrey  Charles,  Poole.  Grocer.  FolieH, 
Off.  Ass.;  Shaw,  Furnivars  Inn.  Dec  20 
and  17. 

Barton,  WiUiam  Henry,  9,  Bedford  Place,  Commer- 
cial Road  East,  and  of  2.  Church  Lane,  Whtte- 
cbapel,  and  of  5,  Town  Pier,  Graresend,  Beot 


and  Shoemaker.     FolUtt,  Off.  Ass.;   Heath, 
Gracechurch  Street.    Dec.  3. 

Beale,  John  Cadoxton*  Glamorgan,  Grocer  and 
Shopkeeper.  Button,  19,  St.  Augustine's 
Place,  Bristol ;  Beer,  Swansea,  or  Skori.  Bristol. 
Dec.  20. 

Bentley,  Henry.  Liverpool,  Commission  and  For- 
warding Agent.  Turner,  Off.  Ass.;  OUcer, 
Old  Jewry ;  Evans^  Liverpool.    Dec  IS. 

Beresford,  Thomas,  Lincoln,  Boat  Owner  and 
Carrier  by  Water.  Feartie,  Off.  Ass.;  Gal- 
worthy  k  Co.,  Cooke's  Court;  Andrmo,  Un- 
coln;  PaifM  &  Co.,  Leeds.     Dec.  13. 

Berley,  John  Peart,  26,  Brompton  Row,  Brompton, 
Plumber  and  Glaaier.  Whttmore,  Off.  Ass.; 
Buchanan  &i  Co.,  Basinghall  Street,    Dec  20. 

Blockley.  Richard,  Crewe,  Chester,  Linen  Draper.    ^ 
Pott,  Off.  Ass. ;  Machinson  &  Co..S,  Elm  Court, 
Middle  'Jemple ;    Atkinson  &  Co.,  3,  Norfolk 
Street,  Manchester.    Dec  17. 

Brett,  John,  AVhiting  Street.  Bury  St.  Edmnndi, 
Suffolk,  Currier  and  Leather  Seller.  Green, 
Off.  Ass.  ;  AVrfcs/itp,  15,  CUfford's  Inn;  Dur- 
rant,  Bitry  St.  Edmunds.    Dec.  10. 

Brown.  John.  Newcastle-under  Lyme,  Painter  and 
Gilder.  Oittleston,  Off.  Ass. ;  Harrison  & 
Co.,  Edmund  Street,  Birmingham  ;  Jackson,  2, 
Field  Court,  Gray's  Inn.    Nov.  26. 

Bucknall,  Stephen,  Hendon,  I^Iiddlesex.  Carman. 
Graham,  Off,  Ass.  ;  Abrahams,  Lincoln's  Inn 
fields.     Dec  6  and  10. 

Burchett,  William,  94,  Whitechapel  Road,  Chemist 
and  Druggist.  Johnson,  Off.  Ass.  ;  Turner, 
Mount  Place,  Whitechapel  Romd.    Dec  S. 

Burgess,  John,Cratfield,  Suffolk,  Farmer  and  Catda 
Dealer.  Belcher,  Off.  Ass.;  Wildo  6c  Co., 
College  Hill.    Nov.  26. 

Carter.  Charles,  Saddington,  Leicester,  Miller  and 
Baker.  IVhitmore,  Off.  Ass. ;  Braham,  Chan- 
cery Lane ;  Rawlinson,  New  Street,  Birming- 
ham.   Dec.  6. 

Clarke.  William,  Sheffield,  Builder.  Young,  Off. 
Ass. ;  Mots,  Cloak  Lane  ;  Blackburn,  Leeds. 
Nor.  26. 

Cox,  William,  Crown  Street,  Sobo,  General  Dealer. 
Belcher,  Off.  Ass.;  Pain  &  Co.,  o.  Great  Mail- 
borough  Street,  and  83,  Basinghall  Street. 
Nov.  26. 

Creigh,  Benjamin,  and  Thomas  Russell  Creigh, 
Newcnsfle-upon-Tyne,  Cartwriehts  and  Build- 
ers. Baker,  Off.  Ass. ;  Gt^ii,  Aloseley  Street, 
Newcaitle-upon-'lyne :  Maples,  &  Co.,  6,  Fre- 
derick's Place,  Old  Jewry.     Dec.  13. 

Cross,  William,  Chester,  Lead  Merchant  and  Dis- 
tiller. Cazenove,  Off.  Ass. ;  Sharfte  &  Co., 
Bedford  Row  ;  Cartfr,  Lirerpool.    Not.  29. 

Dotesio,  Charles.  Royal  Hotel,  Slough,  Bocks,  Hotel 
Keeper  and  Victualler.  FolleU,  Off.  Ass.; 
FroigttH,  Clifford's  Inn.    Dec.  3. 

Drury,  William  Storr,  Chester,  Ironmonger.  Bird, 
Off.  Ass.;  Cnestei&  Co.,  Staple  Inn:  Hosiaee^ 
Chester.     Dec.  10. 

Figge,  John  Frederick,  3,  Dunster  Court,  Mincing 
Lane,  Merchant.  Turquand,  Off. Ass.;  Ni- 
cholson  k  Co..  Throgmorton  Street.     Nor.  26. 

Finlayson,  John,  lateof  ll.Ranelagh  Street,  Pim- 
lico.  Grocer  and  Tea  Dealer.  Betdier^  Off. 
Ass. ;  7>flr»  &  Co.,  13,  Beanfbrt  Bnildinfrs. 
Strand.     Dec  3.  ^ 

Footbead.  Henry  Hugh,  14,  Fore  Street,  Cripple- 
gate,  Wholesale  Milliner.  Graham,  Off.  Asa. ; 
Wilkins,  Furoival's  Inn.    Dec.  20. 

Forster,  John,  Armley,  Leeds,  Cloth  Manufactoier. 
Fearne,  Off.  Ass.j  6mir*.  Leeds,  Wigletitmth 
&  Co.,  5,  Gray's  Inn  Square.    Dec  IS. 


Bankrupts. 


ir& 


Fetheigill,  FnncU,  and  James  RMones,  Beiral 
CloM,iiMrSootawood,  Nortbomberland,  Lamp 
Black,  Coal.  Tar,  and  Ammonia  MannfiguB- 
torers.  WahUf,  Off.  Ass. ;  Chhholwu  &  Co., 
64,  lineoln's  Inn  Fields  -,  HarU,  Newcastle- 
npon-iyoe;  ir«ii^Neireastlaaforssaid.  Dec. 
17. 

Francis,  Absoloa,  Halkin,  Flint,  Ironfonnder. 
Mtrgan^  Off.  Ass. ;  Milnt  k.  Co.,  Temple ;  jRo- 
beru  &  Co.,  Flintshire.    Dee.  13, 

GibbonSy  Jobn  Thomas,  Eaton,  Buekinghamy  Gro- 
cer and  Tea  Dealer.  Grtin,  Off.  Ass. ;  BeU 
&  Co.y  Bow  Charcbjard.    Dec.  10. 

Hall,  John,  WiUittgton.  West  Farm,  Wall's  End, 
Nortbmnberland,  Cowkeeper.  Wakley,  Off. 
Answ ;  Wit$m,  Sunderland ;  BeU  &  Co.,  Bow 
Cluif«h]rard.    Nor.  26. 

HamUotoo,  Chsrles  Henrj,  late  of  Northampton 
Aima  Pnblie-bonse,  Northampton  Street,  Beth- 
nal  GiMtt,  Licensed  Victualler.  Edwards,  Off. 
Asa. ;  Jiaiton  fie  Co.,  60.  Carey  Street.  Nor. 
f6. 

Harris,  John  Qaincej,  Winchester  Place,  Soatb- 
wark.  Hat  Manufacturer.  Bell^  Off.  Ass.; 
Farhtr,  6.  Lincoln's  Inn  Fields.    Nor.  S6. 

Harrold,  Oeoive,  late  of  Trerallyn,  near  Lannces* 
ton.  Van  Dieman*s  Land,  now  of  Birmingham, 
Menbaat.  Vahy,  Off.  Ass.;  Uyland  6c  Co., 
Cberrr  Street,  Birmingham.    Dec.  13. 

Harwar,  Joseph,  Charlotte  Street,  Bloomsbnry, 
Pianoforte  Manufacturer.  Zdwardt,  Off.  Ass. ; 
WiUiM  &  Co., 6,  Tokenhouse  Yard.    Nor.  29. 

Haaleden,  James,  Bolton*le-Moors,  Lancaster, 
Cotton  Spinner  and  Manufacturer.  Frtutr, 
Off.  Ass.;  Jl/i/nt  fie  Co.,  Temple ;  WimUr  &  Co., 
Bolton.  Nor.  26. 

Henderson.  William,  Sunderland,  Durham,  Mercer 
and  Draper.  Baker,  Off.  Ass.;  Brown,  Sun- 
derhind  ;  JIfou,  4,  Cloak  Lane.    Nor.  S9. 

Hodgson ,  Thomas,  Manchester,  Cfdico-printer.  Hob- 
jM,  Off.  Ass.;  Abbott,  10.  Charlotte  Street, 
Bedford  Square;  Bennett  fie  Co.,  Princes  Street, 
Manchester.    Dec.  20. 

Homble,  John,  Assett,  near  Wakefield,  York,  Ma- 
Bofocinring  Chemist  Fiaritf .  Off.  Ass. ;  Gre^ 
gory  &  Co.,  Bedford  Row  ;  Wavell,  Halifax  ; 
OemrUnay,  Leeds.    Nor.  26. 

Ibbotson,  Mathew,  and  John  Ibbotson,  Rirelin 
Paper-mill,  Eeclesfield.  York,  Paper  Manufac- 
turers. Freeman  Off.  Ass.;  TotterehaU,  9, 
Great  James  Street;  Manhall,  Sheffield ;  Black" 
hum,  Leeds.    Nor.  29. 

Johnaon,  James,  6,  North  Plsce^  Gray's  Inn  Lane. 
Apothecary.  Jehnion,  Off.  Ass.;  Lindaay  fie 
Co.,  Cateaton  Street.    Nor.  26. 

Keerfl,  William,  4,  Cornwall  Place,  Holloway, 
Grocer.  Turqnand,  Off.  Ass . ;  SeargHl^  Hatton 
Court,  Thresdneedle  Street.    Dec.  3. 

Ketcfaam,  Isaac,  formerly  of  St.  John's,  New  Bruns- 
wick, (late  of  London,  but  now  Lirerpool,) 
Merchant.  Caunove^  Off.  Aas. ;  Sharped  Co., 
Bedford  Row;  Ariller  &.  Co.,  Lirerpool. 
Dec.  3. 

King,  Ssmoel,  Newgate  Street,  Warehouseman. 
Graham,  Off.  Ass. ;  Ltiik(at#r»  fie  Co.,  Leaden- 
ball  Street.  Dec.  20. 
Ladaw,  Jamee,  Ramsgate,  Cairer  and  Gilder. 
Oraen,  Off.  Ass.;  YaU$,  Bury  Street,  St  Mary 
Azo.  Dec.  3. 
Irfbbis,  SoBiial,  Stratton  Saint  Mary,  Norfolk,  Inn- 
koeper.  Sdwardt,  Off.  Ass. ;  Abbott,  2,  Rolls 
Yard,  Chancery  Lane ;  Day,  Norwich.  Dec. 
13. 

V»\mj,  James,  Lirerpool,   Merchant     Turner, 


Off.  Ass. ;  Sharpe  fie  Co ,  Bedford  Row ;  ItMer 
fie  Co.,  Harrington  Street,  Lirerpool.  <<Dec.  6. 
Maidstone,  Caroline.  King's  Parade,  Cambridge,. 
MilUner    and  Dress  Maker.    Bell,  OffJUs.: 
Bofnnean,  Half-Moon  Street,  Piccadilly.    Dec. 
10. 
Marahall,  Robert,  6,  Pleasant  Row,  High  Street, 
Deptford,  and  of  Upper  Rood,  Deptford,  Stone> 
Mason.     Groom^  Off.  Ass.;  Tyler,  fie  Co.,  7, 
South  Square,  Gray's  Inn.    Nor.  29. 
Martin,  Josiah,  229,  Hieh    Street,  St  Leonard, 
Shoreditch,  Tallow  Chandler.     Johnson,  Off, 
Aaa. ;  WalUrt,  Basinghall  Street.     Dec  10. 
Mengens,  Peter  Joseph,  43,  Dunster  Court,  Minc- 
ing Lane,  Broker.    Edwards,  OC  Ass.;  Ni^ 
eholaoiif  fie  Co.,  23,  Throgmorton  Street    Ner. 
26. 
Montrie,  Jamea.  Bristol,  Music  Selbr,  and  Dealer 
in   Musical  Instruments.     Green,  Off.  Ass.; 
Theobald,  Furnirars  Inn.    Dec.  20. 
Needham,  Elias    the  younger.  Little    Haugbton, 
Clogger  and  Currier.     Ho&mii,  Off.  Ass. ;  John- 
ton,  6c  O^.  Temple ;  Needham,  48,  Pall  Mall,. 
King  Street,  Manchester.     Dec.  10. 
North,  John,  late  of  67|,  Wbitechapel  Road,  and 
now  of  Mapa  Row,  Stepney  Green,  Licensed 
Victualler.     Fennel,  Off.  Aas. ;   Yonge  fie  Co., 
Tokenhouse  Yard.    Nor.  29. 
Notman.  William,  29,  John    Street,    Tottenham 
Court  Road,  Piano-forte  Maker.    Turquand, 
Off.  Ass. ;  Ward,  Essex  Street.   Dec.  3. 
Oldham,    James,    Wood    Street.    AVarehonseman. 
FolUtt,  Off.  Ass.;  Reed  A   Co.,  59,   Fridsy 
Street,  Cheapside.    Dec.  20, 
OHrer,    William,    Darlington,    Durham,  Printer, 
Publisher,  and  Stotioiier.     Wakley,  Off.  Ass. ;, 
Allison,  Darlingtou ;  Tilton  fie  Co.,  29,  Coleman 
Street    Nor.  29. 
Parsons,  Samuel,  Manchester,  Paper  Hanger.    Fra- 
ser,  Off.  Ass. ;  Edge  fie  Co.,  Manchester ;  Mawe, 
New  Bridge  Street,  Blackfriara.    Dec.  13. 
Peach,  Samuel,  Nottingham,  Grocer.    Christie,  Off. 
Aas.;    Maples,  Nottingham;    Motteram,  Bir- 
mingham.   Dec.  17. 
Pearce,  James,  Prsed  Street,  Paddington,  Carman 
and  Excavator,  and  Proprietor  of  Carts  to  let 
on  Hire.    Groom,  Off.  Ass.;  Graeff,  19,  Furni- 
ral'a  Inn.    Dec.  3. 
Perkins,  William,  2,  Common-hnrd,  Portses,  South- 
amptoo.  Upholsterer.    Bell,  Off.  Ass. ;  Bull 
A  Co.,  Ely  Place.    Dec.  3. 
Rees,  William  and  George  F.dwards,  Wells,  Somer^ 
set,  Gardener's  Nurserr  and  Seedsmen.    Mil- 
ler.  Off.  Ass.;  Whitlaher,  12,  Lincoln's  Inn 
Fields  ;  Fry  A  Co.,  Axbridge ;  Robins  ft  Co«, 
Wells,  Somerset    Nor.  29. 
Rendle,  William    Skinner,    Peosance,    Corn  waif. 
Hemaman,  Off.  Ass. ;  Hill  A  Co.,  St  Maiy 
Axe ;  Terrell,  Exeter.    Dec.  10. 
Roberts,  William  Kent,  Abingdon,  Berks,  Grocer. 
Green,  Off.  Ass. ;  Wire  A  Co.,  St  Swithin's 
Lane.    Dec.  3. 
Robinaon,  Eleanor,  and  William  Rohinson,  Swin- 
ford,  Leicester,    Bakers.      Valpy,  Off.   Ass.; 
Mash,  Lutterworth;   Smith,    Bedford   Row;. 
Motteram,  Birmingham.    Nor.  26. 
Robinson,  HeniTy  Deronport,    Brewer.    Hertul, 
Off.  Ass.;  &mUh,  Deronport;  Keddla  A  Co., 
Lime  Street ;  Stogdon,  Exeter.    Deo.  3. 
Robaon,  John  Wordsworth,  and  John  Barrow,  St 
Ann's  Place,  Limehouse,  Patent  Pump  anc^ 
Watercloaet    Manufocturers.      Graham,    Off. 
Aaa. ;  Randell,  Birehin  Lane.    Dec.  6. 
Rose,   Thomas,    Nursling,    Southampton ,  Brick 


w 


Prices  of  8toeks.--The  Bditor's  LUUr  Bor. 


Buper  ond  Bttild«r.    £<icW,  Off.  Am.  ;  Joht^ 

ton,  \V«Icot  Squara.    Dec.  tO. 
Sawyer,  John*  Eghaoif  Sairoy*  Bulcher. 

Off.  Am.;  8mth,  BariMrd't   Ina,   Holbon 

Dec.  6. 
Bbertton*  Gaorge,  Hart]«pool,  DnrluB,  Corn  lf«r* 

chuL    B9ker,  Off.  Am.  ;   B0ldm,  Kingiton* 

apon^HuU;  WitaimiL  Co.»  HartlepooL    Dec. 

to. 

iSneeBttiDt  Cli«rles»  51,  Wjajttt  6tfMt,  OImImbp 
weU,  end  of  Beckford's  Heed  Pablio  House, 


28,  Old  Street,  St.  Luke's,  Liceneed  Victoaller. 

Pinntli^  OCAm.  ;  Bu€hamn  &  Co.,  8,  Ba^ 

lingDsll  Sueet.    Dee.  13. 
StepbeD,  Geone,  4,  SkUeer's  Piece,  Sise  Lane, 

and  of  7,  William  Street,  Knigbtsbridge,  Seri- 

rener  and^iU  Broker.     PmnO,  Off.  Aaa.; 

Cot,  Sise  iSne.    Nor.  96. 
Stocklej,  Richard,  Ramsgate,  Upboleterer,  Cabinet 

Maker,  and  Faper  Hsnger.    Bell,  Off.  Am.; 

Llewellen,  Cook's  Court*  LincoIn^s  Inn  Fields. 

Dec.  13. 
Stoxej,  James,   and  John  Gibb,  Liverpool,  Ship 

Chandlera.    JUoigen,  Off:  Am.  ;  WiUh  &  Co., 

Tokenbouse  Yard;  Afa$ou,  Casde  Street,  Li- 
verpool.   Nor.  99. 
Thorlev,  Jsmes,  Abingdon  Street,  Northampton , 

GiMS  and  China    Man.     Oroomt  Off.  Am.; 

SmUK  fc  Co.,  3,  HMinaball  Street.    Dec.  17. 
Tomlin,  James,  St  Michael's  Alley,  Cornbill,  Ship 

Broker.     IT/iitmiirf,  Oft.  Ass. ;  Detboroy^h  ic 

Co.,  Sise  Lsne.    Kov.  26. 
Tucker,  Richard,  Dean  St.  Westminster,  Farrier. 

FoUettf   Off.    Am.;    Blaekmore,  St.  Martin's 

Place,  Tra&lgar  Squnre.   Kor.  29. 
Vaoderplsnk,    Bartholomew,  Love  Laoe,  Woollen 

Warehouseman.    Whitman,  Off.  Am.;  Jamei, 

5,  Bssiogball  Street.    Nor.  96. 
Walker,  Cecil  Sober  Taylor,  150.  Oxford  Street, 

Artiecial    FlorsaL    Belcher,  Off.  Aas.;  Ward 

39,  Essex  Street,  Strand.    Not.  99. 
Walker,  John  and  Charles  White,  8,  Jewry  Street, 

Aldgate,  Builders.      Groom^  Off.  Am.;    Slee, 

Parish  Street,  St.  John's,  Southwark.    Dec.  3. 
WalUngton,  Jacob,  Bristol,  Painter  and  Ship  Chand- 
ler,    ^craaian,    Off.    Ass.;    CiUard   &.  Co., 

Bristol.    Dec.  3. 
Walter,  Michael,  21,  Fleet  Lane,  Farriogdon  Street, 

WholcMle  Hardwareman.    Pennell,  Off.  Ass. ; 

King,  St.  Mary  Axe.    Dec.  3. 
Watkins,  Hugh   Daniel,  and  James  Juum,  Man* 

cheater.  Lead  Merchants.  Stanway,  Off.  Ass. ; 

SaU  &  Co.,    Fountain    Street,    Mancheater; 

Reeil  6c  Co.,  Friday  Street,   Cheapside.  Dec. 

90. 
Watson,  Leonard,  Rickmansworth,  HerU,  Smith 

and  Ironmonger.    Belcher,  OS.  Am.  ;  Walters, 

36,  Basinghall  Street.     Dec.  17. 
Watt,  Robert,  43,  Lime  Street,  Merchant  and  Com- 

miMion  Agent.    Graham,  Off.  Am.  ;  Sharpe, 

Verulam  Buildings.    Nov.  96. 
White,  George  Edward,  Minster  Street,  Reading, 

Tailor.    Graham,  Off.  Ass. ;  A'Beckett  &  Co., 

G  olden  Square .     D ec  3. 
White,  John  Cooper,  Canterbury ,  Draper.    Groom, 

Off.  Ass.;  SoU    &   Co.,  68,   Aldermanbury. 

Nov.  96. 
Wilier,  Joseph,  Windsor,  Berks,  Liceneed  Victu- 
aller.   Ball,  Off  Am.;  Porkat  ft  Co,  Bedford 

Row.    Dec  3. 
Williams,  Lucy,  Oxford,  Woollen  Draper.     Groom, 

Off.  Am.  ;  Dickson  &  Co.,  Frederick's  Place,  Old 

Jewry.    Nov.  99. 


Williama,  Thnwas,  Sen.,  Caidii^  Glinrgai,  Iron 
Fmnder.  Kymstom  DC  Am.  ;  DaHamj  Car- 
diff; Pariin,  BfistoU    DeaS. 

Worth,  EdwMdBmor,  UoaB^fin-Aidoa,  Waivick, 
Victadler.  Ckristia ,  OC  Am.  ;  NoMe^  Uaidey- 
in-Arden  ;  Harrison  &  Co.,  Birmingliam. 
Nor.Sa 

Worth,  Wb.  Alfrod,  Cock  and  Crown  Pnblic 
HouM,  HaBpaload,VictnUer.  Tttryaaii^Off. 
Am.  ;  Pybe^  Linooln'a  Inn  Fields.    Dee.  17. 


PRICES  OF  STOCKS. 

Tuesdttjff  Dae.  t4tk^  1844. 

Bank  Stock  div.  7  per  Cent. f09 

3  per  Cent.  Rednced  Annnities    .    .    .  ' 

New  34  per  Cent.  AnmritiM    •    .    .    103)  1 
Long  Anmrities,  ezpiio  3th  Jan.  1860     . 
Ann.  for  30  years,  expire  10th  Oct.  1859  . 

India  Bonds,  under  lOOOi. SOs.  j»u 

Bank  Stock  for  aoeoont,  14th  Jan 910 

3  per  Cent.  Cons,  for  opening,  17th  Jan.    .  100}  •  } 

ex  diT. 
Escheqner  Bills,  10002.  IJd    .    .    .  63c.  a  6s.  pm. 

Do.  6002.    „    .     .    .    6S3.  a  di^pm. 

Do.  small    »    .    .     .    63s.  a  6s.  pm« 


THE  EDITOR'S  LETTER  BOX. 

We  are  at  all  times  ready  to  condeoui  «py 
instance  of  mali»actice,  but  as  the  exposure  in 
these  pages  of  the  names  of  parties  may  be  of 
serious  consequences,  we  require  the  complaint 
to  be  established  beyond  all  reasonable  doubt 
We  can  promptly  denounce  the  offence,  but  we 
must  have  clear  proof  before  we  specify  the  of- 
fender. 

The  remarks  of  '*  A  Subscriber  '*  on  the 
Doctrine  of  Merger  shall  be  noticed. 

A  correspondent  requests  us  to  ask  whether 
any  of  our  readers  can  inform  him  what  has 
become  of  the  collection  of  leyal  nuautteripis 
made  by  Sir  W.  Glynne,  Bart.,  of  Ambroeden, 
Oxfordshire,  and  which  were  sold  in  1739 
(when  the  estate  was  disposed  of )  to  a  book- 
seller at  Oxford. 

We  have  some  recollection  of  publishing  the 
letter  of  C.  suggesting  a  penny  stamp  on 
bankers'  cheques  and  receipts,  and  will  search 
out  and  make  known  his  claim. 

The  letter  on  the  evils  of  abdishing  axrest 
and  some  other  communications  are  unavoid- 
ably deferred. 

The  Legal  Almanac,  Remembrancer,  and 
Diary  for  1845  will  answer  the  purpoee  of  our 
correspondents. 

^The  letter  on  the  Metropolitan  Buiiding  Act 
shall  appear  next  week. 


W^  Segal  Ai^neciictpy  \ 

JOURNAL   OF   JURISPRUDENCE. 


SATUIUDAY,  JANUAKT  4,   184S.] 


Hviucr. 


REVISION  OF  THS  LAW, 


Wbdnbsday,  the  1st  ^  JniMry,  1845, 
iritt*  if  we  migtake  aot»  be  henceforth  an 
inqportant  day  in  the  hlttory  not  only  ef 
Gonvevancing  but  «f  the  law.    It  if  not 
that  tne  alterations  which  are  made  by  the 
.act  called,  somewhat  onhappilyv  '<  An  Act 
to  nmpiifif  the  Transfer  er  Preperty/'  are 
so  remarkable*  even  if  they  all.  according 
to  the  language  of  the  thirteenth  section, 
'<' comnaenced  and  took  effect  from  the 
31st  dajr  of  December,  1844,'*  but  it  must 
be  admitted  that  they  have  excited  great 
attention,  and  that  considerable  stir  has 
been  made  by  the  act  in  the  whole  profes- 
sion, and  in  this  way  on  the  public  at  large. 
There  c:an  be  no  better  proof  of  this  than 
that  the  TYmet,  that  great  organ  of  intelli- 
gence,   has  thrown  o^sen  its  columns  to 
letters  on  the  intricacies  and  difficulties  of 
the  act,  and  has  not  disdained,  indeed,  to 
admit  a  leading  article  on  its  text  and  ob- 
jects. There  have  been  almost  daily  sugges 
tions  as  to  it  from  different  members  Si  the 
profession,  some  devoted  to  this  particular 
measuie,  others  calling  for  some  general 
revision  of  the  statutes.     We  notice  one  of 
these,  which  appeared  on  Wednesday  last, 
because  we  are  glad  to  see  some  of  our 
own  views  transferred  into  the  influential 
columns  of  our  contemporary.    We  can- 
not do  better  than  make  one  or  two  ex- 
tracts from  this  letter.     Indeed,  it  is  one 
of  the  "  signs  of  the  Times,"'  that  this  sort 
of  production  is  admitted  at  all  into  a  daily 
journal. 

**  Yon  wiU  coaCsr  a  lasting  obligation,"  says 
the  writer  signing  himse If  S.  B.  C,  of  Nicholas 


Lans^  "  ^t§tm  munffhmm,  tiias  nl^Mgi  mad 
hmfw^himm  Mm  Boll,  a  yea  will  faOsw  ^ 
the  «hscn«tMas  of  few  oone^nfaaia  *^ 

ouiuisr  ja  which  bilk  of  the  atmosti 
in  thsir  effect  upon  eemmsMisl 
intensts  aie  htuned  duroai^  PaififlBMat. 
statote-books  are  ikas  aboondinf  with  IBM- 
telligible  clauses  and  verbal  inaccuracies*  It 
is  a  remarkable  and  deeply  to  be  remtted  fiust, 
that  whilst  dhe  laws  of  au  other  enrilized  na- 


a«r 


aie  fcmd  in  a  compnhflniAve  and  con- 
denssd  ood^  as  eripmHv  enacted,  the  hMN  ef 
Englaad  an  to  be  read«  not  in  ear  staMe 
boolu,  but  in  ths  volnminons  i^pofts  ef  jadi- 
cial  decisions^  eictending  over  a  period  of  mete 
than  two  centuries ;  and  yet  the  principles  of 
our  legislative  enactments  are  perhaps  the  most 
perfect  of  any  system  of  jurisprudence  in  die 
world.  Acts  of  parliament  are  hidden  mys- 
teries. That  which  every  anb^sct  is  aot  saly 
supposed  but  beund  to  know  is  so  involved  in 
douot  and  obscurity,  that  men  who  have  de- 
voted the  greater  p<ntion  of  their  lives  to  ia» 
vestigate  and  expound  its  meaning  often  fail  So 
elucidate  or  explsdn  what  that  meaning  is.  So 
various  and  conflicting  are  the  decisions  upon 
many  of  the  most  important  acts  of  pailiaiaenl, 
that  days  may  be  occupied  in  searching  cntt 
the  coBstmetion  to  be  given  to  a  sentence  of  a 
few  lines." 

The  writer  goes  on  to  point  out  parti- 
cular evils,  and  to  enlarge  on  the  general 
subjects  of  the  necessity  for  a  consolida- 
tion of  our  law  and  a  revision  of  onr  sta- 
tutes past,  present,  and  future — topics 
with  which  our  readers  are  familiars-ob- 
serving, by  way  of  reason  for  these  reforns, 
that  *'  in  truth  a  lawyer  of  the  present  day 
ought  to  have  the  strength  of  Hercules, 
the  eyes  of  Argus,  and  the  wisdom  of  Mr- 
nerva,"  and  then  he  would  sink  under  the 
doubts  and  perplexities  arising  from  mo-> 
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dern  acts.  But  the  writer,  whoever 
be  may  be>  does  not  indulge  in  mere 
declflimation.  He  has  a  specific  remedy 
for  the  difficulties  arising  under  the  new 
conTeyancing  act. 

"  The  men  to  frame  statutes  for  remodelling 
ma  system  of  conreyancinff  law  are  not  men 
who  stand  prominent  for  roreneic  talent  and 
judicial  wisdom.  I  am  not  mistaken  when  I 
say  that  there  are  few  articled  clerks  who  in  the 
thnrd  or  fourth  year  of  their  studies  would  not 
be  more  capable  of  drawing  a  deed  than  the 
Lord  Chancellor  or  the  Ix>rd  Chief  Justice. 
Judges  are  expounders  of  principles^  not  arti- 
ficers able  to  form  a  machme ;  tney  know  the 
result  of  its  action  when  formed,  but  they  can- 
not construct  it.  The  men  who  understand 
how,  and  who  ought  to  be  employed  to  remodel 
the  laws  relating  to  the  transfer  of  property, 
are  couTeyancers,  who,  in  their  dlent  cnambers, 
have  plodded  through  the  mysteries  and  intri- 
cacies of  the  existing  labjnrinth,  and  know 
practically  where  the  Mth  may  be  cleared  and 
the  way  shortened,  tne  right  end  still  being 
attained.  Let  Government  appoint  six  of  the 
leadinff  conveyancers  of  the  day  to  frame  a 
generu  act  for  simplifying  the  transfer  of  pro- 
perty, and  there  will  he  no  need  to  have  the 
often-inserted  saving  dause,  'lliat  this  act 
may  be  altered  or  amended  in  the  present  ses- 
sion.'" 

Tliis  has  long  appeared  to  us  the  proper 
course  to  be  taken.  Considerable  doubts 
exist  as  to  the  present  act,  and  we  do  not 
know  indeed  how  they  can  be  removed 
without  the  interposition  of  the  legislature. 
We  have  done  our  best,  not  to  raise,  but 
resolve  them ;  but  it  is  only  necessary  to 
read  our  pages,  and  almost  those  of  any 
newspaper,  to  see  that  doubts  exist.  We 
certamly,  then,  should  be  glad  to  see  some 
body  of  competent  persons,  having  the 
confidence  of  the  profession,  appomted, 
who  should  give  us  indeed  '^  An  act  to 
Simplify  the  Transfer  of  Property."  When 
the  state  of  doubt  and  confusion  is  once 
considered  in  which  the  transfer  of  pro- 
perty is  now  and  will  be  involved,  and  the 
immense  expense  which  will  follow,  it  is 
idle  to  mention  the  cost  of  a  commission 
as  an  obstacle  to  its  appointment.  Let  it 
be  remembered,  that  by  one  only  of  the 
acts  of  the  Real  Property  Commission,  the 
Fines  and  Recoveries  Act,  the  expense  of 
the  transfer  of  property  was  lessened  by 
100,000^  a  year.  We  will  venture  to  say 
that  already  the  opinions  taken  from  coun- 
sel as  to  the  construction  of  this  act,  have 
cost  a  very  considerable  sum :  and  we 
.  cannot  see  the  end  of  it.  We  hope,  there* 
fore,  sincerely  that  some  such  course  as 
that  suggested  may  be  taken;   and  we 


think  that  it  would  tend  to  prevent  mudr 
confusion,  and  allay  much  anxiety,  if  it 
were  adopted  speedily. 

There  is  also  another  point  to  be  con- 
sidered.  The  passing  of  this  act  has  been 
made  the  occasion  for  a  recommendatioo, 
coming  from  several  respectable  quarters,* 
for  considerable  abbreviation  of  some  of' 
the  common  forms  of  conveyances  now  in 
I  use.  The  profession,  at  any  rate  a  con- 
,  siderable  part  of  it,  is  in  doubt  as  to  boir 
far  they  can  safely  adopt  these  recommen- 
dations :  we  do  not  think  they  are  dis* 
inclined  to  do  so,  but  they  would  feel 
much  more  satisfied  if  they  bad  some 
decisive  authority  to  guide  them  in  this 
respect.  We  shall  sp^ily  return  to  the 
latter  point,  of  how  far  the  forms  maw 
safely  be  shortened  in  practice.  We  muck 
question  the  expediency  of  doing  sa 


NOTES  ON  EQUITY. 

LIABILITY   OF   PABTNBRS. 

A  PowBR  of  attorney  was  executed  by 
three  trustees  to  a  banking  firm  consisting 
of  three  partners,  A.,  B.,  and  C,  which  em- 
powered  them  joindy  and  severally  ''to- 
receive  the  dividends  and  to  sell  out  the 
stock  itself.*'  The  power  was  sent  by  ^e 
bankers  to  their  broicers,  who  deposited  it 
with  the  Bank  of  England.  One  of  the 
partners  (A.)  clandestinely  sold  out  the 
stock,  but  the  firm  had  credit  for  the  pro* 
ceeds.  The  sale  was  concealed  by  A.^ 
and  the  value  of  the  dividends  for  some 
time  accounted  for.  (B.)  was  held  liable 
for  the  stock  sold,  .idthough  the  other 
partner  (C.^  and  one  of  the  persons  wha 
had  made  the  deposit  had  died.  The  facta 
of  the  case  were  admitted  to  be  similar  to 
those  €€  Marsh  v.  Keating,  8  Bli.  651,  and 
2  CI.  9t  F.  250,  in  which  the  forgeries  of 
Fauntleroy  were  involved ;  but  in  Uiat  case 
the  power  of  attorney  under  which  the 
stock  was  sold  was  forged.  **  In  the  pre* 
sent  case,"  said  Lord  Langdale,  M.  R.» 
"  the  distinguishing  and  important  (acta 
are,  that  the  power  of  attorney  was  genu- 
ine, and  was  entrusted  to  the  joint  care  of 
three  partners.  It  enabled  each  to  act 
severally  after  it  was  removed  from  their 
joint  custody  and  placed  in  the  hands  of 
their  joint  agent,  without  special  direction^ 


*  See,  among  others,  "Concise  Precedents 
in  Conveyancing,  adapted  to  the  Act  for  Sim- 
plifying the  Transfer  of  Phipeity,  &c.  By 
Charles  Davidscm,  of  the  Inner  Temple,  Bar- 
rister.    1844." 


(yCouneU  y.  the  Q^eett,^Leetures  at  the  Jnearporttted  liOte  Society. 
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or  after  it  was  deposited  in  the  proper 
^ce,  without  which  the  dividends—- the 
receipt  of  which  was  the  object  of  the 
trustees — could  not  have  been  received; 
i>ttt  it  was  optional  with  tlie  bankers  col- 
lectively whether  they  would  accept  the 
power  and  assume  the  responsibility. 
They  did  assume  it,  as  it  appears  to  me,  in 
the  ordinary  course  of  business ;  having 
done  so,  and  having  sent  it  to  their  bro- 
ker* to  be  acted  upon  in  tlie  way  most 
suitable  to  their  own  convenience,  I  am  of 
opinion  that  they  all  became  answerable 
&  the  several  acts  of  each  other  under 
the  power,  and  I  think  that  all  the  partners 
woatd  have  been  answerable  for  the  sale 
under  the  direction  of  A.,  even  if  the 
money  had  not  been  paid  to  the  account 
of  the  firm  with  the  London  bankers. 
Under  these  circumstances,  it  is  less  im- 
portant to  consider  whether  the  surviving 
partner  ought  to  be  deemed  to  have 
known  the  facts  which  are  now  established;  j  Mantzgu,  1  ^oU.  94. 
but  I  am  of  opinion,  upon  the  evidence 
produced,  if  he  had  used  ordinary  diligence 
and  attention  in  the  management  of  the 
business,  he  might  and  must  have  dis- 
covered all  the  facts  which  are  material 
to  this  case:  the  means  of  knowledge 
appear  to  me  to  have  been  in  his  power. 
In  such  a  case  as  this,  and  under  such  cir- 
cumstances, a  court  of  justice^  for  the  pro- 
tection of  those  who  deal  with  partner- 
ships, must  impute  the  knowledge  which 
the  partners,  acting  for  their  interests  and 
in  discharge  of  their  plain  duty,  might  and 
ought  to  have  obuined."  Sadler  v.  F. 
Lee,  6  Bca.  324. 


ducting  the  business,  but  that  he  is  really 
insane :  if  not,  the  partnership  cannot  be 
dissolved  on  this  ground,  and  his  responsi- 
bility continues."  Per  Lord  Langdale. 
6  Bea.  831.  And  see  Kirby  v.  Caen,  S 
Y0.&C0I.  184. 


wife's  equity. 
It  has  been  recently  held  by  iSir  K.  / 
Bruce,  V.  C,  that  a  married  women  can 
waive  her  equitable  right  to  a  settlement 
out  of  a  fund  in  court,  to  which  she  has 
been  declared  entitled,  althoush  the  dear 
amount  payable  in  respect  of  such  fund 
has  not  been  ascertained.  Packer  v. 
Packer,  4  Coll.  92. 

ANSWER   BY    FOREIONBB. 

It    lias  also  been   held  by  the  same 

learned  judge  that  it  is  not  necessary  that 

the  answer  of  a  foreigner  should  be  in  his 

I  own  language.     St.  Katherims  Dock  v. 


IMBECILE   PARTNER. 

In  the  same  case,  it  was  attempted  to 
discharge  a  partner  from  liability,  on  the 
ground  that  he  was,  although  he  attended 
at  the  bank,  incapable  of  Investigating  or 
voderstanding  the  state  of  ito  affairs. 
**  The  evidence  upon  this  subject  is  by  no 
means  satisfactory.  If  it  were  much 
stronger  than  it  is,  I  own  that  I  could  not 
conclude  from  it  that  a  man  ostensibly 
taking  an  active  part  in  the  conduct  of 
•uch  a  business  could  be  held  free  from 
responsibility  in  respect  of  the  acts  of  tlie 
firm  in  which  he  was  a  paitner.  Con- 
firmed  and  incurable  insanity  is  a  ground 
for  dissolving  a  partnership ;  but  I  appre- 
hend that  before  a  decree  can  be  made 
diat  a  partnership  shall  be  dissolved  on 
this  ground,  it  must  be  shown,  not  merely 
that  the  party  alleged  to  be  insane  is  not 
for  the  time  so  capable  as  he  may  pre- 
viously have  been  of  attending  to  or  con- 


O'CONNELL  V.  THE  QUEEN. 

The  Quarterly  Review,  just  published, 
says,  *<  We  confess,  with  all  our  confidence 
in  the  Lord  Chancellor,  our  admiration  of 
the  great  sagacity  of  Lord  Brougham,  and 
our  respect  for  Lord  Wharncltffe,  and  with 
a  full  appreciation  of  the  high  and  gene- 
rous motives  which  prompted  their  sdvice 
in  the  House  of  Lords  on  this  occasion, 
we  have  considerable  doubts  as  to  its 
soundness  in  point  of  constitutional  law; 
and  we  suspect  that  if  they  had  had  more 
time  for  deliberation,  (it  was  the  last  day 
of  the  session,)  and  that  the  case  had  not 
been  one  from  which  they  were  so  sensi- 
tively anxious  to  exclude  all  possible  sus- 
picion of  partiality,  they  would  have  come 
to  a  different  conclusion.** 

Our  readers  will  remember  that  we  ex- 
pressed the  same  opinion  as  the  Reviewer. 
We  shall  hereafter  notice  the  reasons  for 
the  opinion  given  in  the  Quarterly  Re- 
view on  this  alUimporUnt  constitutional 
question. 


LECTURES  AT  THE  INCORPORATED 
LAW  SOCIETY. 

BY  MR.  CAYLBY  RHAnWBLL. 


TRAN8FRR  OF  PBOPBETY  ACT. 

Mr.  Ska  OWE  ll,  on  oommencing  his  4th 
Lecture,  again  adverted  to  the  5th  section  of  the 
7  &  8  Vict.  c.  76,  and  observed,  that  in  enu- 
menting  the  arguments  which  he  thoo^ht 
tended  to  prove  that  a  married  woman  was  m- 

L  8 
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teiMie4  to  lie  iofihidtd,  ha  bad  laid  a  good  deal 
of  stress  iipou  those  words  oC  the  claoiBe  which 
enable  any  person  to  conrey  any  contingent  or 
executory  interest  in  nerscnal  property ;  be- 
CKitse,uiuess  those  words  applied  to  the  case  of 
a  married  woman  &ey  had  no  meaning  what- 
ever, and  were  mere  surplusage,  inasmuch  as 
by  the  law  as  it  previously  stood,  any  person 
8ui  juris  might  convoy  any  contingent  or  exe- 
cutory interest  in  personalty;  "niat  was  his 
argument,  and  upon  the  words  of  the  act  it 
struck  him  as  a  very  strong  one.  It  had  how- 
ever been  suggested  to  him,  Uiat  the  words 
giving  t&e  power  of  conveying  a  contingent  or 
eMcntory  interest  in  personid  property,  were 
not  intended  to  apply  to  the  case  of  a  married 
nwman,  but  to  the  case  of  a  voluntary  assign- 
ment without  valuable  consideration  of  an 
equitable  interest  in  personalty  where  the  ^ift 
was  imperfect*  He  would  explain  his  meaning 
on  this  point  by  the  statement  of  a  case,  and 
ftir  tikat  purpose  would  take  one  of  the  late 
eases  on  ibe  subiect,  and  one  that  was  decided 

Sr  Lord  Chancefior  Cottenham.  The  case  was 
dwarcb  y.Jones^  I  Mylne  &  Craig,  227,  and 
the  facts  were  these : — 

John  Williams  being  indebted  to  Mary  Cus- 
tance  300/.,  ^ave  her  a  bond  for  securing 
that  sum  with  interest.  The  bond  remaining 
unpaid,  Mary  distance,  a  few  days  before  her 
death,  signed  an  indorsement  on  the  bond  to 
the  Mxt  that  she  did  thereby  assign  the  with- 
m  WBtton  bond  and  all  her  mterest  therein,  to 
ber  niece  Esther  Edwards,  with  full  power  to 
sue  for  the  same,  and  when  she  had  signed 
this  indorsememt  8h«  dcliyCT^d  the  bond  to 
Esther  Edwards. 

dlid  th9  question  in  the  cause  was,  whether 
the  proceeds  of  the  bond  belonged  to  Esther 
Edv^rds  or  to  the  executor  of  Mary  Custance, 
and  it  was  decided  that  it  belonged  to  the  exe- 
cutor*    One  of  the  points  attempted  to  be 


of  the  Lord  Chancelleir,  aad  the  judgment  \ 
in  £Eivour  of  the  executor. 

Mr.  Shadwell  then  referred  to  the  following 
cases  relating  to  a  voluntary  assignment  St 
equitable  interests  in  personalty.  Cofeimmv-. 
SarreOy  1  Yes.  jun.  50 ;  BUison  v.  BUimm,  6 
Yes.  656;  Expwrtelhfy  18  Yes.  140;^ 
&»»  V.  Stmtk^  12  Yes*  39;  BmOtm  v.  J 
12  Sim.  281 ;  Ti^mett  v.  Camstabk,  8  Siou69p 
Colyeary,  Countess  t^  MuIffraiDe,  2  Keen,  81 ; 
CoUinson  v.  Patrick,  2  Keen,  123. 

It  was  sufficient  for  his  present  purpose  to 
advert  to  the  hct  that  there  are  some  cases  of 
voluntary  assignments  ef  equitable  intereeta  ia^ 
personal  propertytewhicfa,  previous  to  the  paw 
mgef  the  Transfer  of  Property  Act,  a  centt  eC 
equity  would  not  giva  effect;  and  it  had  bea»  • 
suggested  that  it  is  to  these  voluntary  aseigii^ 
meats  that  the  words  in  the  5th  section,  givui^ 
any  person  a  power  to  convey  executorv  interests 
in  personal  estate,  were  to  l>e  intended  to  apph^ 
ana  not  to  the  case  of  married  women.  It 
might  be  so,  but  if  it  was  so,  it  was  attribuliiy 
to  the  legislatore  qvile  as  singular  aa  inlwiiti— 
as  that  ol  enabling  manned  women  to  dispoee 
of  their  future  interests  'm  personally;  and 
there  was  as  much  interference  with  llie 
established  doctrine  of  courts  of  equity 
in  one  case  as  in  the  other.  It  was  quite 
as  clearly  established  that  courts  of  equity 
would  not  enforce  voluntary  assigmunle 
of  personaltjr,  where  the  relation  of  tma* 
tee  and  cestui  que  trust  had  not  been.  eetod>> 
lished,  as  it  was  that  they  would  not  enforce 
assignments  by  married  women  of  their  futuse 
interests  in  peJsonalty. 

Whether,  therefflr»i  these  voluntary  assign- 
ments were  or  were  not  what  the  legislature 
had  in  view  when  they  gave  die  power  of  com" 
veying  any  ^contin^t  or  executory  or  other 
future  estate  or  mterest  in  perwnal  pro- 
perty,   he  could  hardly  venture  to  form  an 


made  for  Mary  Edwards  was,  that  the  indorse- I  opinion :  he  gave  the' suggestion  as  he  re--. 

ment,  though  voluntary  and  without  considera-  ,  ceived  it,  as  adding  one  more  to  the  list,  al- 

tion,  was  yet  a  good  assignment  as  a  transac*  \  ready  too  long,  of  the  doubts  to  which  this. 

tion  inter  vivos  ;  but  the  court  was  clear  that  j  section  was  liable ; — dismissing  it  with  the  ob- 

this  was  not  so.    The  Lord  Chancellor  said,  |  servation,  that  if  these  assignments  were  in- 

that  the  rule  that  a  court  of  equity  will  not  aid  l  tended,  the  argument  in  favour  of  extending^ 

a  volunteer  to  carry  into  efl^ct  an  imperfect  j  the  clause  to  the  case  of  a  married  woman 

gift  had  been  establiehed  by  many  decirions,  i  to  that  extent  weakened. 

and  he  fimher  said,  "That  the  other  rule,!     Still  keeping  to  the  5di  section  of  the 

'  That  if  there  be  a  trust   created,  and  the  he  would  give  ms  view  of  what  pttieUemL  siUr^ 

relation  of  trustee  and  cestui  que  trust  once  ation  of  the  law  was  intended  to  be  made  by 

constituted,  the  court  would  execute  the  inten-  i  giving  the  power  of  conveying  a  ri^  of  entry 

tion,'  would  not  applv  to  a  case  like  this ;  for  lor  condition  broken. 

it  could  not  be  said  tnat  Mary  Custance  had  I     By  a  lease!  thc^  right  of  entry  for  conditfoY^ 

constituted  herself  a  trustee  tor  Esther  Ed- 1  broken  was  usually  reserved  to  the  lessor,  hie 


fi^ards.  She  had  not  deelaared  herself  a  trustee, 
nor  was  that  mode  of  doing  what  she  proposed 
in  her  contemplation ;  she  says  she  means  gift— 
ehe  says  she  assigns  theproperty ;  but  it  was 
a  gift  not  complete,  llie  property  was  not 
transferred  by  the  act.  Could  she  herself  have 
hisn  compeMed  to  give  effect  to  the  gift  by 
iBBldBg  an  assignment  ?  Them  ie  no  case  in 
wkieh  a  parly  has  been  conq>eUed  to  po^ct  a 
gift^  which  in  the  mode  ef  making  it  he  ' 


heirs,  or  assigns. '  As  lonv  as  the  condition,— 
the  payment  of  reeC,  tilie  doing  of  the  lepaii*, 
the  msuring^  or  whatever  else  it  might  be^-nre- 
mains  unbroken,  the  riffht  of  entry  waa  ioei* 
dent  to,  and|went  with,  Uie  reversion  expectant 
on  the  determination  of  the  lease ;  and  if  the 
lessor  conveyed  his  reversion  (o  a  stranger,  and 
after  that  conveyance  had  been  executed  life 
condition  was  broken,  tlie  stranger  se  aas' 
of  the  lesKir,  might  enter  liM^  1^  bnaeh. 


feftinfeperfeetT  There  is  toeatjweilsiiliii  as  long  f  "wyposMig  the  bwach  el  condition  «e  be 
as  it  ie  incomplete."    Thiswas  the  reasoning '  first,  and  then  aftar  the  breadi  had  been 


Lecturer  at  the  heorporated  Law  Society, 


tst 


the  Iwwttr  to  convey  the  reversion  to  a  stranger,, 
in  that  case,  as  the  law  stood,  the  stranger,  as 
assifliee,  could  not  enter  for  the  breach  which 
had  Deen  made  previous  to  his  purchase ;  and 
it  was  tliis  particular  point  of  tne  law  which, 
as  be  understood  it,  it  was  the  object  of  this 
pt  of  Ihe  statute  to  alter. 

Fnrftitore  of  a  lease,  particoiarly  if  improve- 
ments had  been  made  upon  the  property  by 
the  tenant,  must  almost  always  be  felt  to  be  a 
harsh  proceeding,  and  it  might  have  been 
Myd  that  it  was  some  mitigation  of  this  se- 
verity that  upon  a  change  of  landlord  all  former 
causes  of  forfeiture  were  waived,  and  that  a 
new  landlbrd  could  not  put  an  end  to  a  lease 
te  SB  <dd  breach.  The  law,  however,  was  now 
aitared>aDdas  soon  as  this  statute  should  come 
into  opSMtion,  a  conveyance  of  land  out  upon 
lease  would  carry  to  the  purchaser,  along  with 
the  estate,  the  right  of  entering  upon  the 
estate  for  anv  breach  of  the  conditions  of  the 
lease  which  happened  during  the  ownership 
a£  the  wider. 

The  nth  section  also  enabled  persons  to  con- 
vey V«  deed  contingent  or  executory  interests, 
or  other  future  estates  or  interests,  in  copy- 
holds, and  this  was  a  part  of  the  act  on  wmch 
many  grave  questions  might  arise.  Hitherto 
the  established  and  ordinary  method  of  con- 
veying the  legal  estate  in  copyholds  had  been 
by  snrrcDderand  admittance.  The  equitable  es- 
tate indeed  in  copyholds  had  been  assignable 
by  deedy  but  as  to  the  legal  estate^  the  only  in- 
stance, previous  to  this  statute,  of  a  deed  being 
permitted  to  operate  on  copyholds  was  that  of 
a  release  by  one  of  two  copynolders  holding  in 
joint  tenancy  to  the  other.  Such  a  release 
might  be  by  deed,  but  this  he  believed  was  the 
only  exception  to  the  general  position  that  the 
legal  estate  of  ihe  copyhold  passed  only  by 
surrender  and  admittance.  Tne  statute  gave 
to  a  contingent  remainder-man,  or  executory 


upon  the  lord's  fine  ?  The  fine  on  alienatiaft 
wnich,  on  a  transaction  of  this  kind  by  die  ofei 
law,  the  lord  would  have  been  dearly  ealitMl 
to,  previous  to  the  admisnon  of  the  purchaser, 
he  would,  by  the  operation  of  the  statute,  ho 
entirely  deprived  of;  for  the  purchaser  did  nOH 
want  the  admisnon  to  make  hini>  completo 
tenant  of  the  copvhold,  that  complete  tenancy^ 
of  the  cop3rhold  had  been*  given,  him  by  tiie 
deed  operating  under  tfie  stotnte.  When  the 
remainder  came  into  possession,  the  lord  on 
the  admittance  of  the  purchaser,  who  by  the 
act  is  placed  in  the  situation  of  tlie  remainder- 
man would  receive  from  the  purchaser,  die  fine, 
if-there  was  one,  which  would  have  been  due 
from  the  remainder-man  if  admitted,  but  he 
wonld  not  recdve  what  under  the  old  law  he 
would  also  have  been  entitled  to,  the  fine  od 
alienation. 

Looking  at  the  wording  of  the  section,  it 
seemed  as  if  the  legislature  were  determined 
that  their  new  method  of  conve}ing  copy- 
hold interests  by  deed  should  have  this 
extensive  and  somewhat  singular  eflfbct ; 
for  after  the  words  "that  any  person 
may  convey,  asngn,  or  charge,  by  any  deed, 
any  such  contingent  or  executory  interest,  er' 
other  uture  estate  or  interest  m  copyhold 
land,"  the  section  went  on,  ''And  every  person 
to  whom  any  such  estete,  right,  or  interest 
shall  be  convejred  or  assigned,  his  heirs,  ex- 
ecutors, administrators,  or  assigns,  acc<M^ng 
to  the  nature  of  the  estate,,  rignt,  or  interest, 
shall  be  entitled  to  stand  in.  the  place  of  the 
person  by  whom  the  same  shall  be  conveyed 
and  assigned,  his  heirs,  executors,  administra- 
tors and  assigns,  and  to  have  the  same  estate, 
right,  or  mterest,  as  shall  be  conveyed  or  as* 
signed  to  him,  and  the  same  actions,  suits  and 
remedies  for  the  same  as  the  person  originally 
entitled  thereto,  his  heirs,  executors,  or  admi* 
nistrators,  would  have  been  entitled  to  if  noi 


devisee,  the  power  of  sellinf^,  mortgaging,  or !  conveyance,  assigomeat,  or  other  disposition 
otherwise  disposing  of  his  mterest  by  deed.  I  had  been  made/' 

Tbia  most  necessuily  be  applicable  to  a  legal  i  Considering  the  great  value  in  some  numcHSw 
contingent  remainder,  or  legal  executory  Se- 1  of  the  amount  of  fines  on  alienation,  amounting 
vise ;  for  as  to  equitable  estates  of  that  nature,  sometimes  to  as  much  as  two  years'  improvea 
he  had  tl»  power  of  disposing  06  tbeuL  by  deed !  value  of  the  lands,  it  seemed  extraordinary  that 
before.  The  lords  of  manors,  and  their  stewards  the  legislature  should  not  have  provided  for 
most  bs  prRMred  for  the  ouestions  that  would  I  the  case  of  the  lord's  fine.  It  appeared,  how* 
arise  ttpen  this  change  in  tne  mode  of  dtspo»-|  ever,  to  the  lecturer  to  be  the*  meaning  of  the 
in^  of  diese  inteosste,  and  for  the  consequent  act,  that  on  tibe  sale  of  a  continyjent  interest 


dumnotioB  of  tiieir  fines.  To  iUuatratt  tms  by 
a  caee  that  must  not  unfrequendy  occur.  SujpK 
poee  a  devise  of  eopyludds  to  a  hJdher  for  lite, 
widi  resnainder  to  such  of  his  children  as 
tbouAd  be  limg  at  his  dsath,  and  tiieir  heiis. 
As  it  was  posnble  that  the  father  should  sur- 
vive idl  his  children,  these  remaindens  to*  the 
chilflfaren  were,  during  thur  father'e  life,  con^ 
tiogent  remsuukrs ;  but  as,  though  tins  was 
nmbk,  it  was  not  probable,  particu]ail;r  if 
ttiera  should  be  a  ]ai;ge  family,  (seven  or  eight 
children,}'  the  children,  when  they  came  of  age, 
would  iioid;  little  or  no  d^culty  in  selling  tl»eir 
remainder  in  fee,  and  this  sale  they  would  now 
make  to  the  purchaser  by  a  deed  under  this  5th 
tneHamai  the  statute. 
But  what  effect  would  this  transaction  have 


the  lord  would  be  deprived  of  his  alienatio* 
fine.  They  must  be  prepared,  however,  for 
attempte  on  the  parte  of  copyhold  tenante  to 
puskthe  operation  of  the  stetute  against  the 
lord  much  further  than  this.  It  would  be  said 
that  the  5th  section  was  not  eonfined  to  con- 
tingent mt  executory  interests^  but  sxtendsd 
also  to  vested  remainders  or  reversions,  fpr 
that  after  contingent  or  executory  interests,  tha 
statute  went  on  to  say,  "  or  other  foture  estate 
or  interest,"  and  that  those  latter  words  weie 
large  enough  to  contain,  and  did  contain,  re^ 
versions  and  vested  remainders.  If  this  con- 
struction were  to  prevail,  ^e  loss  to  Ae  lord 
would  be  very  considtrable  when  it  was  re- 
membered what  a  ho^  propoilion  o£  laada* 
property  was  held  under  wills  and  settiemente,  in 
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which  the  mterest  was  dmded  into  estates  for 
Me  and  estates  in  remainder  or  reversion,  and 
how  easy  it  would  be,  where  it  was  intended  to 
•eH  the  whole  interest,  to  make  it  appear  as  if 
there  had  been  a  sale,  first  of  the  remainder 
and  then  of  the  estate  for  life,  so  as  by  the 
iteration  of  the  statute  to  elude  the  alienation 
fine.  This  construction,  therefore,  that  the 
words  "  other  future  estate  or  interest "  in- 
eluded  vested  remainders,  would  no  doubt  be 
strongly  contended  for,  should  the  statute  be 
]permittedto  remain  without  legislative  altera, 
tion ;  it  would  be  contended  for,  but  whether  it 
would  prevail  was  a  different  question,  for  when 
a  courtsawtowhat  inconveniences  holding  those 
words, '' other  future  estate  or  interest,''  to  in- 
dude  a  vested  remainder  would  lead,  it  would 
stronglv  incline  to  construe  those  words  to  mean 
such  otner  estate  or  interest  as  those  previously 
mentioned,  (that  is  to  say,)  of  a  contingent  or 
executory  nature.  And  for  this  confined  con- 
struction one  argumoit  would  be,  that  for  the 
conveyance  of  veeted  remainders  or  reversions, 
the  aid  of  the  statute  was  not  required ;  as  these, 
in  contradistinction  to  contingent  interests, 
miffht  bjT  the  old  law  be  conveyed  by  surrender 
ana  admittance. 


NOTICES  OF  NEW  BOOKS. 

A  Treatise  on  Presumptions  rf  Law  and 
Fad,  with  the  Theory  and  Rules  of  Pre- 
sumpUve  or  Circumsiantial  Proof  in 
Cruninal  Cases.  By  W.  M.  Bbst, 
A.  M.,  LL.B.,  oFGray's  Inn,  Barrister- 
at-Law.    London :  S.  Sweet,  1844.  Pp. 

This  is  a  very  interesting  and  learned 
work.  It  is  divided  into  three  parts : 
treating  Ist,  of  Presumptive  Evidence  and 
Presumptions  in  general;  2ndly,  of  par- 
ticular Presumptions  of  Law  and  Fact; 
and  drdly,  of  Presumptive  Proof  in  Crimi- 
nal Cases. 

The  subjects  of  the  First  Part  are — 1. 
Of  proof,  evidence  and  presumptions  of 
law,  fact,  and  mixed  law  and  fact ;  2.  Pre- 
sumptions of  law  and  fictions ;  3.  Presump- 
tions of  fact  and  mixed  presumptions ;  4. 
Conflicting  presumptions. 

Those  of  tlie  Second  Part  are — 1.  Pre- 
sumptions against  ignorance  of  the  law, 
4rc. ;  2.  That  all  things  are  presumed  to 
have  been  done  rightly ;  3.  Presumptions 
from  possession  and  user;  4.  Presump- 
tions derived  from  the  course  of  na- 
ture; 5.  Presumptions  drawn  from  habits 
of  society,  usages,  &c. ;  6.  Presumption  of 
the  contmuance  of  things  in  the  state  they 
•nee  existed ;  7.  Presumption  in  disfevour 
of  the  spoliator  ;  8.  Presumptions  derived 
from  the  general  character,  disposition,  and 


conduct  of  the  parties  to  judicial  proceed- 
ings ;  9.  Proof  of  handwriting;  10.  Pre- 
sumptions in  international  and  maritime 
law;  II.  Miscellaneous  presumptions. 

The  Third  Part  comprises— 1.  Theory 
and  rules  of  presumptive  proof;  2.  Ex- 
amination of  some  of  the  principal  species 
of  presumptive  proof  in  criminal  cases. 

Some  recent  cases  turning  on  evidence 
of  handwriting,  induce  us  to  select  part 
of  Mr.  Best*8  chapter  on  that  subject,  which 
will  afford  a  good  specimen  of  his  work.  He 
first  states  the  different  forms  of  proof  by 
resemblance,  viz. — 1.  By  having  on  fomier 
occasions  observed  the  letters  traced  by  the 
person  whose  handwriting  is  disputed  ;  2. 
By  having  carried  on  a  written  corres- 
pondence with  him,  or  having  had  other 
opportunities  of  observing  writing  which 
there  is  reasonable  ground  for  presuming 
to  be  his ;  3.  By  comparison  of  the  docu- 
ment in  question  with  other  documents 
known  or  admitted  to  be  the  handwriting 
of  the  party.  The  general  rule  is,  that 
hand  writing  based  on  comparison  or  col- 
lation is  not  receivable,  bat  there  are  ex- 
ceptions to  the  rule  which  are  thus  pointed 
out  by  Mr.  Best : — 

"  There  are  several  exceptions  to  the  rule 
excluding  proof  of  handwriting^  by  comparieon : 
the  first  of  which  is,  that  it  is  competent  for 
the  court  and  iury  to  compare  the  handwriting 
of  a  disputed  document  with  any  others  which 
are  in  evidence  in  the  cause,  and  admitted  or 
proved  to  be  in  the  handwriting  of  the  supposed 
writer.*  The  reason  of  this  exception  is  said  to 
be  that  the  documents  being  already  before  the. 
jury  prevent  their  mentally  instituting  such 
comparison  would  he  impossible." 

Another  exception  has  been  established 
in  regard  to  ancient  documents : — 

"  When  a  document  is  of  such  a  date  that  it 
cannot  be  leasonabl]^  expected  to  find  living 
persons  acquainted  with  tne  handwriting  of  the 
supposed  writer,  either  by  seeing  him  write,  or 
holding  correspondence  with  him,  the  law, 
actinff  on  its  maxim,  *  Nemo  cogitur  ad  im- 
possibilia,'  allows  other  ancient  documents, 
proved  to  have  been  regularly  preserved  and 
treated  as  authentic,  to  be  compared  with  the 
disputed  one.^    It  is  not  easy  to  detennine  the 


»  Grifith  V.  WiUiams,  1  C.  &  J.  47  ;  Doe  d. 
Perry  v.  Newton,  5  A.  &  E.  314 ;  1  N.  &  P. 
115 ;  Solita  v.  Yarrow,  1  R.  &  Rob.  133;  A. 
V.  Morgan,  Id.  134,  n. ;  AUport  v.  Meek,  4  C. 
&  P.  267 ;  Bromage  v.  Rice,  7  C.  &  P.  548 ; 
WaddUigton  v.  Cousins,  Id.  596. 

*  Phill.  Ev.  701,  8th  ed.;  Hoed.  J^nmev. 
Rowlings,  7  East,  282 ;  Doe  d.  Tibnan  v.  TVw- 
ver,  R.  &  M.  143 ;  Doe  d.  Mudd  v.  Suckermort, 
5  A.  &  £.  703 ;  Eaton  v.  Jerris,  8  C.  &  P.  273. 
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precise  desree  of  antiqaitr  sufficient  to  let  in 
evidence  oftbis  nature.  In  ilotf  d.  Brunev.  Bow- 
Ungs^*  the  supposed  writer  had  been  dead  about 
sixty  years ;  and  in  Doe  d.  TOman  v.  Taroer,* 
the  writing  was  ninety-three  years  old.  But 
whether,  in  such  a  case,  the  proper  course  is 
first  to  show  the  specimens  to  the  witness,  in 
order  that  by  8tnd3ring  them  he  may  acquire 
a  knowledge  of  the  handwriting,  and  then,  lay- 
ing the  disputed  document  before  him,  ask  him 
if  he  thinks  the  handwriting  in  it  the  same ;  or 
whether  he  is  to  be  told  to  make  a  direct  com- 
parison between  them  in  the  first  instance,  is 
a  point  not  clearly  settled.  In  the  case  of 
Spmrom  \\  Ferrant,*'  Holroyd,  J.,  is  reported 
to  hare  laid  down,  that,  in  order  to  make 
ancient  signatures  arailable  for  this  purpose,  a 
witness  should  be  produced  wbo  is  able  to 
swear,  from  his  having  examined  serend  of 
such  signatures,  that  he  has  acquired  a  know< 
ledge  of  the  handwriting,  so  as  to  be  able,  with- 
out an  actual  comparison,  to  state  his  belief  on 
the  subject.  Subsequent  to  this,  however,  came 
the  case  of  Doe  d.  TUmau  v.  Tarver,^  which 
was  an  action  of  ejectment,  tried  in  1824,  where, 
in  order  to  prove  that  a  place  called  Yard  Farm 
was  part  of  a  certain  manor,  a  paper  was  put  in 
evidence,  intitled  '  An  account  of  H.  £.,  (who 
upeared  by  the  books  to  have  been  steward  of 
the  manor  at  the  time),  receiver  of  the  ground. 
rents  for  Lady  F.,  for  two  years  ending  at 
Michaelmas,  1727/  which  contained  an  entry 
relative  to  Yard  Farm.  In  order  to  prove  the 
handwriting  of  £•  H.,  Lord  Tenderden,  savs 
the  report,  directed  the  person  producing  the 
paper  to  compare  it  with  the  handwriting  of 
£.  H.  in  other  papers  belonging  to  the  manor, 
and  to  say  whether  he  believea  them  to  be  by 
the  same  person :  and  his  Lordship  added  that 
this  course  had  once  been  adopted  by  Law- 
rence, J.  The  observation  of  Lord  Denman  on 
this  case,  in  Doe  d.  Mudd  v.  Suckermore,*  that 
it  does  not  distinctly  appear  firom  the  report, 
whether  the  comparison  was  made  with  a 
standard  formed  in  the  mind  of  the  witness  by 
an  inspection  of  the  papers  produced,  or  whether 
a  direct  comparison  was  made  in  the  first  in- 
stance, seems  well  founded.  Indeed,  no  objec- 
tion as  to  the  mode  of  putting  the  question 
seems  to  have  been  raised  by  the  counsel  on 
either  side." 

Our  author  then  enters  upon  the  con- 
sideration of  the  evidence  of  persons  skilled 
in  iiandwriting,  to  prove  that  the  writing 
in  question  \%  feigned.     He  says, — 

"  In  order  to  disprove  handwriting,  evidence 
has  frequently  been  adduced  of  persons  who 
have  made  it  their  studv,  and,  though  unac- 
quainted with  that  of  tne  supposed  writer, 
undertake,  from  their  general  knowledge  of  the 
suljecty  to  say  whether  a  given  piece  of  hand- 


writing is  in  a  feigned  hand  or  not.  Muck 
difference  of  opinion  has  prevailed  relative  to 
the  admissibility  of  this  sort  of  evidence.  It 
was  received  by  Lord  Kenyon  and  the  Court 
of  Queen's  Bench,  on  a  trial  at  bar,  in  the  case 
of  Goodtitle  d.  Revett  v.  Braham  ;•»  but  rejected 
by  the  same  learned  judge  in  the  case  of  Cory 
V.  Pitt,*  saying,  that,  although  he  had  in  the 
former  case  received  the  evidence,  he  had  laid 
no  stress  upon  it  in  his  address  to  the  jui^. 
Similar  evidence  was,  however,  afterwards  re- 
ceived by  Hotham,  B.,  in  Hex  v.  Caier^^  and 
in  the  ecclesiastical  courts.*  The  leading  case 
on  the  subject,  however,  is  that  of  Gumey  ▼. 
Langlands,^  which  was  an  issue  directed  to  try 
the  genuineness  of  the  handwriting  to  a  warrant 
of  attorney,  where  an  inspector  of  franks  was 
called  and  asked,  '  From  your  knowledge  of 
handwriting,  do  you  beheve  the  handwriting;  in 
question  to  be  a  genuine  signature,  or  an  imi- 
tation ?'  This  was  rejected  by  Wood,  B. ;  and, 
on  a  motion  for  a  new  trial.  Lord  Tenderden 
said, '  I  have  been  long  of  opinion  that  evidence 
of  this  description,  whether  in  strictness  of  law 
receivable  or  not,  oughts  if  received,  to  have  no 
great  weight  given  to  it.  The  other  evidence 
in  this  case  was  of  so  convincing  a  description, 
as  to  produce  a  verdict  satisfactory  to  the  judgs; 
and  I  can  pronounce  my  jndgment  much  more 
to  my  own  satisfaction  on  a  verdict  so  found 
than  if  the  evidence  had  been  admitted,  and 
produced  a  contrarv  verdict;  for  I  think  it^it 
much  too  loose  to  oe  the  foundation  of  a  ju- 
dicial decision  either  by  judges  or  juries.'  And 
Hokoyd,  J.,  said, '  I  have  great  doubts  whether 
this  is  legal  evidence ;  but  I  am  perfectly  clear 
it  is,  if  received,  entitied  to  no  weight.'  Bayley 
and  Best,  J.  J.,  concurring,  the  rule  was  re- 
fused. A  somewhat  similar  opinion  seems  io 
be  entertained  at  Doctors'  Commons,  where 
Sir  J.  Nicholl  is  reported  to  have  declined  the 
offer  of  a  glass  of  high  power,  used  by  profes- 
sional witnesses  of  this  kind,  to  examine  the 
handwriting,  and  see  if  the  letters  were  what-is 
commonly  termed  painted  :  adding,  that,  in  his 
opinion,  the  fact  of  their  being  painted  was  not 
any  ground  for  inferring  fraud.**  This  is  cer- 
tainly carrying  matters  a  great  way,  and  further 
than  is  usual  in  courts  ot  common  law,  which 
never  reject  the  artificial  aid  of  glasses  or  lamps, 
where  they  can  be  of  assistance  in.  the  investi- 
gation of  truth,  llie  scientific  evidence  of  the - 
nature  in  question  may,  in  the  language  of 
Lord  Tenderden,  <  be  much  too  loose  to  be  the 
foundation  of  a  judicial  decision,'  mav  be  per- 
fectly true,  but  to  declare  it  inadmissible,  as  an 
admmiculum  of  testimony,  is  rather  a  strong 
portion." 

Mr.  Best  next  proceeds  to  consider  the 
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jNToof  of  handwriting  by  a  knowledge  ac- 
i]uired  by  the  witness  from  specimens  ad* 
mined  to  he  genuine ;  and  after  noticing 
some  other  cases,  he  adverts  to  that  of 
Doe,  d.  Mudd  v.  Suckermorey  4  Car.  &  P. 
] ,  which  he  considers  the  leading  case  on 
the  subject. — 

"  In  that  case,  the  question  turned  on  the 
due  execution  of  a  will,  and  the  three  attesting 
witnesses  were  called.  It  was  supposed  that 
S.,  one  of  them,  was  deceived  in  swearing  to 
his  own  attestation,  and  that,  although  he  nad 
attested  a  wiU  for  the  testator,  tibe  document 
prod  need  was  a  forgery.  On  his  cross-exami- 
nation, two  siffnaturesy  pturporttng  to  be  his, 
and  to  have  been  subscribed  to  depositions 
made  by  him  in  certain  other  proceedings,  and 
also  sixteen  or  eighteen  signatures,  a|>parently 
his,  were  admitted  by  him  to  be  in  ms  hund- 
writing.  The  cause  lasted  more  than  one  day, 
and  on  a  day  subsequent  to  that  of  the  exami- 
nation of  S.,  another  witness  was  called,  who 
had  no  oUier  knowledge  of  him  or  of  the  cha- 
racter of  his  handwriting  than  from  an  exami- 
nation during  the  trial  of  the  admitted  signa- 
tures. Tliis  second  witness,  it  is  to  be  ob- 
served, was  an  inspector  of  powers  of  attorney 
at  the  Bank,  whose  whole  duty  was  to  compare 
the  signatures  to  powers  of  attorney  with  for- 
mer siffnalnres  made  by  the  parties,  and  ndio 
stated  tost  from  the  inspection  he  had  made  of 
the  signatures  of  S.  in  the  actual  case,  he  was 
able  to  form  a  judgment  as  to  bis  handwriting 
on  the  supposed  irall.  This  evidence  was  ol^ 
jected  to  as  being  proof  of  handwriting  by  com- 
parison, and  as  sndi  raacted  by  Vaughan,  J. ; 
and  the  judges  of  the  CJourt  of  Queen's  Bench, 
after  hearing  the  question  fully  argued,  on  a 
rule  for  a  new  trial,  difoing  in  4>pinion,  pro- 
ceeded to  give  judgment  separately. 

«<  Lord  Denman,  C.  J.,  and  Williams,  J., 
thought  the  evidence  receivable,  and  argued  as 
follows : — '  Admitting  the  existenoe  of  Uie  rule 
excluding  proof  of  handwriting  hj  conmarison 
— concermng  the  abstract  propnety  of  which 
much  doubt  might  exist — the  inresent  case  did 
not  fall  strictly  within  it ;  and  a  rule  so  objec- 
tionable in  principle  ought  not  to  be  extended 
by  construction  or  inference.  No  difference  in 
principle  existed  between  the  present  case  and 
those  of  Stamsbuni  v.  Smith,'*  Earl  Ferrers 
V.  Shirieff,^  and  others,  where  witnesses  were 
allowed  to  form  their  opinion  of  handwriting 
from  correspondence,  or  baving  casually  seen 
the  handwriting  of  the  party,  lie  witness  here 
appeared,  not  in  the  light  of  an  ordinary  per- 
son, (as  in  R,  v.  Cator,)'^  called  on  to  place  die 
doubtful  papers  in  juxtapositiox\,  and  so  com- 
pare them,  but  of  a  scientific  individual,  called 
on  to  give  to  the  jury  the  benefit  of  his  skUl ; 
in  which  case  Burr  v.  Harpurj'  and  the  numer- 
ous cases  relative  to  the  proof  of  ancient  docu- 
ments, showed  that  the  recency  of  the  period 
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when  his  knowledge  of  the  handwriting  was 
acquired  coiild  makt  no  difference.    But  eves 
supposing  this  evidence  were  to  be  oonndered 
eqmvalent  to  a  comparison  of  handwriting,  still 
the  reasons  for  objecting  to  it  as  such  would 
not  apply  in  the  present  case,  for  the  docu- 
ments having  been  admitted  by  the  first  witness 
to  be  in  his  hand  writing,  no  collateral  issue 
could    be   raised    upon   them ;    wluch  dis- 
tinguished  the  case  from  that  of  Btntger  v. 
SearU,*  and  brought  it  within  that  c^AJUahrwk 
v.  Roach}    Patteson  and  Coleridge,  J.  J.,  on 
the  other  hand,  thought  the  evicknce  rightly 
rejected.      It  (Mered  from  a  knowledge  of 
handwriting  obtained  by  corresnondence,  &c., 
in  this  essential  point,  namely,  tne  uadtstgrnBi- 
ness  of  the  manner  in  which,  in  the  latter  case, 
the  knowledge  is  obtained.    In  such  cases  the 
letters  from  which  the  opinion  of  the  witness  is 
formed  are  letters  written  in  the  oonrse  of 
business,  without  reference  to  their  serving  as 
evidence  for  a  collateral  pur^e  in  fixture  pro- 
ceedings.    It  was  admitted  m  argument  at  the 
bar  to  nave  been  the  uniform  practice  for  many 
years  to  reject  such  evidence  as  this,  and  rightly 
so,  for  it  was  in  substance  a  proof  of  hand- 
writinff  bv  comparison ;  and  with  respect  to  the 
fact  of  tbe  first  witness  having  admitted  the 
ffenuineness  of  the  specimens,  it  would  be 
highly  dmigerous  to  allow  parties  to  the  suit  to 
be  bound  by  admission  of  that  nature.    As  to 
Allesbrook  v.  Boaeh}  it  must  be  considered  as 
overruled  by  Doe  d.  Perry  v.  Newton;^  and  with 
respect   to  Burr  v.  Harper,^  the  legality  of 
that  decision  was  at  least  questionalde ;  but  it 
was  never  brought  under  review,  the  verdict 
having  been  against  the  partjr  in  whose  hvnat 
it  was   made.      They  considered  Stamper  v. 
Searle*  and  Clermont  v.  TuJUdge*  as  authorities 
in  point. 

"  The  court  being  thus  ecjuaAy  divided  in 
opinion,  the  rule  for  a  new  trial  was  of  course 
discharged ;  and  it  may  be  fairly  observed, 
that,  as  it  has  been  hitherto  the  admitted  prac- 
tice to  reject  this  kind  of  proof,  the  onus  of 
proving  Its  admissibility,  consistently  with  the 
recdved  principles  of  evidence,  seems  to  lie  on 
those  who  seek  to  introduce  it.'* 

Since  this  case,  two  others  have  oc- 
curred  to  which  Mr.  Best  refers,  namely, 
Griffits  V.  Ivery,  1 1  Ad.  &  El.  822,  and 
Hughes  v.  Rogers,  8  Mee.  &  Wei.  1^. 
Towards  the  conclusion  of  the  cl)apler,the 
autI)or  thus  notices  the  tis^mur^tve  cbcmn- 
stances  effiecting  all  pretumpttve  |VOof  by 
resembkmce : — 

"  ^Vhatever  may  be  the  relative  value  of  the 
above  modes  of  proof  of  handwriting  when 
compared  with  each  other,  it  is  certain  that  all 
such  presumptive  proof  is  even  in  its  beat  form 


I 


1  Esp.  14.  '  lb.  351. 

5  A,  &  £.  314 ;  1  Nev.  &  Fw.  U 
Holt,  N.P.C.  420.       '  1  Esp.  J  4. 
»  4  C.  &  P.  1. 


Metropolis  PviUS^  Act. 


185 


precahoujB,  and  often  extremely  dangerous. 
'Manjr  penons/  it  has  often  been  remarked, 
^  vrke  uike ;  having  the  same  teacher,  writing 
IB  the  same  office,  Min^  of  the  same  fiunily, — 
aB  tfaeae  prodnce  smulitude  of  handwriting, 
whidi  in  common  cases  and  by  common  pb- 
senrers  is  not  liable  to  be  distinguished.  The 
handwriting  of  the  same  person  varies  at  differ- 
oDl ^periods Df  life:  it  is  affected  bjr  age;  by  in- 
iSnnity,  by  habit.'  And  the  two  following  in- 
stances show  the  deceptive  aatere  Af  this  land 
of  evidence.  The  first  is  related  by  Lord 
IQdon,  in  the  case  of  Eagleton  v.  Kingston,  8 
▼ea.  476.  A  deed  was  produced  at  a  tiial, 
purporting  to  be  attested  by  two  witnesses,  one 
of  whom  was  Lord  Eldon.  The  genuineness 
ef  the  document  was  strongly  attacked;  but 
Ae  aniiritor  liar  the  party  setting  it  up,  who  was 
f  4Mit  rsigwctable  man,  had  every  confidence 
in  ^  attesting  witnesses,  and  had  in  particular 
conofaied  the  signature  of  Lord  Eldon  to  the 
^MiiineDt  iriA  tlmt  of  several  pleadings  signed 
^hnn.  Lord  Eldon  had  neverattested adeed 
l»  his  life !  The  other  case  oocumd  in  Scot- 
land, whec^  on  a  trial  for  the  forffenr  of  some 
hank  notes,  one  of  the  banker's  derks,  whose 
name  was  on  a  forged  note,  swore  distinctly 
imX  it  was  hb  signatiire,  wtik  to  another, 
^iducb  was  really  hia,  he  apoke  iriA  heeitatioa. 
8tMiding  ak>ne,  any  of  the  modes  .of  proof  of 
wiiich  we  have  treated  in  this  chapter  are 
«iorl}i  little, — ^in  a  criminal  case  nothing;  thmr 
ttA  value  being  as  adminicttla  of  testimony." 


METROPOLIS  BUiLOmOS  ACT. 


7b  <fts  Mikmr  qf  the  Ligmt  Obmrver. 

tSin, — ^Your  correspondent  (at  p.  149)  raises 
a  question  as  to  this  set,  which  may  Mipear,  to 
tboae  who  do  not  look  at  the  act  itaett,  to  be  of 
avj^ma  moment.  He  oonsiderB  that  the  words 
^  Jlie  act  in  sec.  3  do  not  include  a  very  large 
Mftion  of  the  metropolis — that  Bethnal  Green, 
Aoreditch,  and  dso  the  C^  of  London  itself. 


It  is  tmethat  numerous  parishes,  or  districts, 
am  not  apeoified  by  name ;  but  they  are  not  in 
«pnaequence  omitted.  I  miight  point  out  many 
parishes  forming  districts  unm*  the  old,  as 
aay  «il  eontinue  to  do  under  te  new  act, 
|aic.  70,)  which  are  not  apeeijlled  byname ;  but 
the  act  pursues  the  plan  of  forming  a  cixcidar 
Kne,  (though  not  sucn  a  line  as  woidd  be  made 
hj  compasses,)  one  half  on  the  north  bank,  the 
fiiher  httf  on  the  south  bank,  of  the  Thames, 
mA  dsctoasB,  that  the  operation  of  the  act  ex- 
tends to  otfpilacef  within  these  boundary  lines, 
^e  line  on  the  north  side  commences  at  the 
Thames  at  Folham,  at  the  exterior  boundary  line 
of  that  parish,  extending  along  the  earterior 
b— nfliiy  hnss  of  various  parishes  named  in 
-fllOAct  oaim  to  the  exterior  boundary  line  of 
the  parish  of  Shadwell,  which  joins  the  Thames 
4md  completes  the  circle,  or  circuit,  on  the 


north  bank.  Bethnal  Green,  Shoreditch,  and 
tiie  City  of  London,  referred  to  Inr  yowr  ear- 
respondent,  are  some  of  the  pfoees  indoded  ia 
this  line.  On  the  south  bank  the  line  oom* 
mences  at  the  exterior  boundary  line  of  Am  pa- 
rish of  Woolwidi,  and  ends  at  the  Thamee  again 
at  the  exterior  boundary  line  of  the  pariah  of 
Wandsworth,  induding,  in  like  manner,  M 
places  within  this  line. 

In  answering  the  objection  of  your  corres- 
pondent, I  take  advantage  of  the  opportunity 
of  adding  a  few  words  respecting  this  act; 
and  I  will  call  his  attention,  and  the  atteatiim 
of  your  correspondents,  to  a  difficulty  reject- 
ing another  part  of  the  act  which  I  have  heard 
advanced.  The  act  declares  that  on  the  latof 
January,  1846,  aU  the  acts  mentioned  in  the 
schedule  A.  to  the  act,  except  as  fer  as  in  the 
schedule  is  provided,  shall  be,  and  are,  thereby 
repealed.  The  principal  act  named  m  schedule 
A.  is  the  Buildmg  Act  14  Geo.  3,  cap.  78,  and 
the  extent  of  rep^  is  stated  to  be  ''  wholly, 
except  as  fer  as  any  such  act  may  repeal  any 
act  either  wholly  or  partiy ;  and  except  as  to 
offimces  committed,  penalties  incurred,  and 
fees  payable,  and  any  proceedings  taken  or 
commenced,  or  which  might  be  taken  or  com- 
menced, under  the  said  act,  on  or  before  the  1st 
of  January,  1845,"  (and  except  sevand  other 
parts  of  the  act,)  "  and  any  other  pwt  of  the 
said  act  as  far  as  it  is  necessary  for  gi^dng  full 
dfeot  to  the  reipective  purposes  of  su^aevecal 
unrepealed  sections." 

Hl^yw  I  have  heard  it  contended  that  the  14th 
Geo.  3  will  be  repealed  to  such  an  extent  ttwt 
aU  buildingB  commenced  before  the  1st  Januc 
ary,  1846,  and  which,  by  the  new  act,  are  de- 
clared not  to  come  withm  its  operation  if  com* 
pleled  before  the  1st  January,  1846,  can  be 
built  without  any  control  eitMr  under  the  old 
opthe  new  act,  unless  an  oience  AacT  ftesn  conw 
mitted,  a  mnaHty  incurred,  or  a  pcoeeeding 
had  been  Udnm  or  commenced  in  reelect  of  it 
under  ihe  old  act,  on  or  bef<»e  the  Ist  of  Jar 
nuary,  1846 ;  and  after  that  date  tiie  diatriet 
surveyor  cannot  interfere  either  to  stop  an  ir* 
regularity,  or  to  obtain  the  payment  of  a  fee< 
l&s  of  course  could  never  have  been  intended* 
and  I  think  both  the  rsal  meanii^  and  the 
gxammatical  construction  of  the  words, ''  whidi 
might  be  taken  or  commenced,"  is,  tiiat  with 
respect  to  buddings  commenced  befoie  the  lat 
January,  1845,  and  completed  before  the  lat 
Januarv,  1846,  all  such  acts  may  he  done  rekt^* 
ing  to  them  as  might  have  been  doneon  or  be- 
fore the  1st  January,  1846,  when  the  aet  be^ 
came  otiienrise  repoaled. 

The  Metropolis  Buildings  Act  is  one  whieh 
has  oecupiecT  much  time  and  the  attention  of 
many  men,  legislators,  lawyers,  architects,  anr- 
veyors,  budders,  and  others,  in  its  construction* 
Itisthetoitof  four  or  five  bills.  The  first 
bills  were  brought  forwwrd  by  Lord  Norssanby, 
when  Secvetary  of  State  for  the  Home  Depart- 
ment. He  introdueed  two  or  three.  Lord 
lincoln  brought  in  two,  and  hia  lordship  haa 
the  credH  of  having  matured  the  meanaB^ 
The  act  itself  is  a  fiifl  code  upon  the  aubieoi  af 
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building  for  the  metropolis  and  the  extensive 
suburban  towns  and  images  included  in  the 
circle  before  specified ;  and  there  is  scarcely 
any  act  in  the  statute  book^  if  there  be  any, 
constructed  with  so  much  pains  as  to  its  ar- 
rangement. It  has  120  sections,  and  12  sche- 
dules and  tables  occupying  as  much  space  as 
the  sections. 

Many  of  the  clauses  will  tend  greatl]r  to  im- 
prove the  health  of  the  metropolis  and  its  large 
suburbs,  by  obliging  persons  to  build  good 
drains  to  all  houses— forbidding  the  use  of 
cellars  as  dwellings — providing  for  light  and 
air—  arranging  the  widtn  of  streets  and  alleys — 
providing  cesspools,  and  various  other  matters 
m  the  economy  of  dwelling  houses,  necessary 
for  the  comfort  and  health  of  their  inmates. 

It  is  quite  impossible  in  a  communication 
like  the  present  to  give  even  an  outline  of  this 
important  act ;  but  it  well  deserves  the  careful 
perusal  of  the  profession,  as  without  doubt 
their  interference  will  be  frequently  required 
with  respect  to  questions  arising  out  of  its  in- 
troduction. 


Another  correspondent  on  the  same  subject, 
writes  as  follows ; — 

Sib, — ^Your  correspondent's  construction  of 
this  act,  (p.  149,  anti,)  is  startling,  but  as  I 
submit,  incorrect ;  the  object  of  the  legislature 
evidenUy  was  to  include  within  the  operation 
of  the  act  all  the  piarishes  and  places  between 
the  parishes  mentioned  and  the  Thames,  and 
tiiis  1  contend  is  effected  by  the  words  used. 
A  parish  can  have  no  boundaries  that  are  not 
*'  exterior,"  when  considered  with  reference  to 
the  parish  itself,  and  that  word  when  used 
must  mean  the  exterior  boundary  considered 
with  reference  to  some  other  locality,  as  in  this 
instance,  to  the  River  Thames.  Had  it  been 
intended  that  the  act  should  apply  to  the 
parishes  mentioned  only,  it  would  have  been 
unnecessary  to  use  the  words  "  exterior  boun- 
daries," as  the  names  of  the  parishes  alone 
would  have  given  effect  to  that  intention.  By 
reading  over  the  several  parishes  with  a  map  of 
the  environs  of  London  m  his  hand,  your  cor- 
respondent will  see  that  the  names  are  taken  in 
the  order  in  which  they  occur  from  the  starting 
point  at  the  Thames  on  the  west,  round  the 
north  of  the  metropolis,  and  thence  to  the 
Thames  again  on  the  east,  crossing  the  river, 
proceeding  towards  the  south  to  the  river  again 
at  the  west,  opposite  the  point  from  which  the 


of  buildings  exempted,  (Schedule  B.),  8e\'end 
of  which  would  not  be  affected,  if  your  corres* 
poudent  is  correct,  and  in  the  reference  to  the 
Cities  of  London  and  Westminster,  and  Ser- 
geant's Inn,  Chancery  Lane,  sects.  2, 7, 35,  41, 

andsr. 

H.  S.  F. 
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circle  was  commenced,  so  that  the  cities  of 
London  and  Westminster,  and  other  central 
districts,  must  be  within  the  exterior  boundaries 
of  the  specified  parishes,  whatever  construction 
be  ffiven  to  those  words. 

If  further  confirmation  were  required,  it  will 
be  found  in  the  title  of  the  act ;  in  the  preamble 
and  the  schedule  of  acts  repealed,  .which  did 
ineliide  the  districts  vour  correspondoit  con* 
tends  are  not  within  the  new  acts.    In  the  list 


UNDEB  5  &  6  Vict.  cap.  116,  and  7  &  S 
Vict.  cap.  96. 
It  is  ordbrsd, 
1.  That  every  petition  for  protection  from 
process,  presented  to  the  Court  of  Bankruptcy, 
or  to  any  district  Court  of  Bankruptcy,  under 
the  provisions  of  the  statutes  5th  and  6th  Vic, 
c.  116,  and  7th  and  8th  Vic.,  c.  96,  shall  be 
taken  to  the  chief  registrar  of  the  Court  of 
Bankruptcy,  in  Ba8inghal][-street,  or  to  a  regis- 
trar of  the  district  Court  of  Bankruptcy  in  the 
country  (as  the  case  may  be  in  London  or  in 
the  country),  between  the  hours  of  eleven 
o'clock  in  the  forenoon  and  two  o'clock  in  the 
afternoon,  who  shall  file  and  number  such 
petition ;  and  such  chief  registrar  or  registrar 
shall  thereupon  allot  such  petition  by  ballot,  or 
in  rotation,  to  one  of  the  commissioners  in 
London,  or  of  the  district  court  in  the  counti]^; 
where  there  are  two  commissioners,  and  shall 
forthwith  certify  to  such  commissioner  the 
filing  of  such  petition  and  such  allotment  to 
him,  which  certificate  shall  be  filed  with  the 
proceedings,  and  such  petition  shall  be  pio— 
secuted  before  such  commissioner,  or  before' 
the  district  commissioner,  where  there  is  only 
one  commissioner.  Provided  always,  that  any . 
one  conmiissioner,  in  London  or  in  the  country, 
may,  in  the  absence  of  any  other  conunissioner, 
act  for  him.  Provided  also,  that  where  a 
petition  shall  have  been  previously  filed  by  the 
same  petitioner,  whether  such  petition  shaE 
have  been  dismissed  or  not,  ike  new  petUkm 
shall  he  allotted  to  the  eommisthner  to  whom  the 

[first  petition  was  allotted. 

I  3.  That  the  schedule  to  such  petition  shaQ 
be  annexed  at  the  time  of  filing  such  petition, . 
and  shall  be,  mutatis  mmtandis,  in  the  form  lA 
use  under  the  5th  and  6th  Vic,  c  1 16. 

3.  That  in  all  cases  in  which  a  petitio^ier   > 
shall  be  in  custody,  there  shall  be  filed  with   ' 
his  petition  a  certificate  from  the  gaoler  of  the 
cause  or  causes  of  the  detentbn  of  the  peti.  , 

tioner. 


New  (Men  m  Bankruptcy. — CcmplmiUe  agmnet  Barrieiers, 


IBf 


4.  Every  peftitkmer  shall  ddiver  with  his 
pethioD  an  account  in  writing/  in  the  form  set 
forth  in  the  tchedole  (marked  B  No.  I)  an- 
nexed to  the  orders,  signed  hy  the  petitioner, 
of  an  his  books  of  accounts  ana  vouchersy  and 
of  all  his  personal  estate  and  effects  then  in  his 
possession  m- control,  or  in  the  possession  or 
control  of  an^  other  person  by  his  authority,  or 
in  tnut  for  him,  and  the  place  or  places  wbere 
the  same  then  are  or  are  believed  to  be,  and 
whether  the  same  are  liable  for  rent  or  any 
other  charge,  and  to  whom,  by  name,  and  the 
peiticulars  of  demand,  in  order  that  such  pro- 
perty may  be  duly  ascertained  and  given  up  to 
the  official  assignee  or  the  messenger,  and  the 
said  account  shall  be  signed  and  delivered  in 
duplicate. 

5.  That  one  copy  of  the  estate  paper,  men- 
tioned in  the  preceding  order,  shall  oe  forth- 
with transmitted  to  the  broker  appointed  by 
the  comt,  and  such  broker  shall  fortiiwith  pro- 
ceed to  appraise  the  personal  estate  and  effects 
of  such  petitioner,  and  shall  make  such  return 
as  is  set  forth  in  the  schedule  (marked  B. 
No.  2)  annexed  to  these  orders. 

6.  That  the  warrant  of  seizure  or  possession 
to  be  granted  to  the  messenger,  under  any  pe- 
tition, shall  be  in  the  same  form,  mutatis  mti- 
iauRt,  as  that  now  in  use  in  matters  of  bank- 
niptCT,and  shall  be  issued  in  the  same  manner ; 
but  the  same  shall  not  be  executed  without  the 
special  direction  of  the  commissioner,  or  of  the 
assignee  or  assignees  for  the  time  being. 

7.  That  every  petitioner  shall,  immediately 
after  an  officiid  assignee  shall  have  been  ap- 
pointed to  his  estate,-  deliver  over  to  the  ofliaal 
assignee  so  appointed  all  moneys,  bills,  notes, 
and  securities  in  his  possession  or  power, 
together  with  all  books  of  account,  papers,  and 
writings  relative  to  his  estate  and  effects. 

8.  That  the  protection  from  process  to  be 
siren  to  every  petititioner,  upon  or  afier  filing 
his  petition,  shall  be  called  the  "  interim  order 
for  protection,"  and  shall  be  prepared  in  du- 
plicate in  the  form  set  forth  m  the  schedule 
(marked  C  No.  2)  uinexed  to  these  orders,  one 
copy  to  be  filed  with  the  proceedings. 

9.  That  where  a  petitioner  for  protection 
from  process,  shall  be  a  prisoner  in  execution 
upon  any  judgment  obtained  in  an^  action  for 
the  recovery  of  any  debt,  such  petitioner  shall, 
before  the  granting  of  the  interim  order  for 
protection,  give  such  notice  to  the  detaining 
creditor  under  such  execution  as  the.  court  in 
which  the  petition  is  presented  shall  direct,  so 
that  such  creditor  maybe  heard  against  the 
granting  of  Uie  interim  order,  and  the  discharge 
of  suchpetitioner  oot  of  cnatodv.- 

10.  Tnat  the  order  for  discnarging  out  of 
cntto^  (under  sec.  6  of  7th  and  8th  Vic, 
G^  9d)  any  petititioner  b^ng  a  prisoner  in 
execution,  npoii  any  Judgment  obtained  in 
aav  action  for  the  recovery  of  debt  mentioned 
is  nis  schedale,  shaU  be  m  the  foprni  set  forth 
in  the  schedule  (marked  C  No.  3)  annexed  to 
these  ofdera*  and  shall  be  prepared  in  dupli- 
cate, one  copy  to  be  filed  with  the  proceedings. 

11.  Tliat  tne  time  for  makmg  a  final  order. 


unless  cause  be  shown  to  the  contrary,  in  the 
matter  of  each  petition,  shall  be  appomted  by 
this  commissioner  acting  in  the  same ;  of  which 
time  the  commissioner  shall  cause  notice  to  be- 
given  ten  days  at  least  before  the  time  so  ap- 
pointed, which  notice  shall  be  by  advertise- 
ment in  the  form  set  forth  in  the  schedule 
(marked  E.  No.  1)  annexed  to  theie  orders. 

12.  That  the  final  order  shall  be  made  in 
duplicate,  one  copy  to  be  filed  irith  the  pro- 
ceedings, and  one  copy  to  be  delivered  to  the 
petitioner. 

13.  That  previous  to  making  any  application 
to  the  court  for  any  order  or  orders  under  sec- 
tions 28th  and  29th  of  the  7th  and  8th  Vict., 
c.  96,  the  petitioner  shall  give  such  notice  of 
the  application  by  advertisement  and  to  tiie 
creditors  of  the  petitioner  as  the  court,  under 
the  circumstances  of  the  case,  shall  think  fit  to 
direct. 

14.  That  all  bills  of  fees  and  disbursements 
of  any  attorney  or  messenger  for  business  done 
under  the  aforesaid  acts  shall  he  taxed  by  the 
court  in  which  the  petition  shall  have  oeen 
filed,  or  by  the  taxing  master  of  the  Court  of 
Bankruptcy,  provided  always  that  no  charge 
shall  be  made  by  the  messenger  for  executing 
the  warrant  of  seisnre  or  possession,  unless  the 
execution  thereof  shall  be  specially  directed  by 
the  court. 

15.  That  the  fees  authorised  in  the  annexed 
table,  and  no  other,  shall  be  taken  in  the  re- 
spective courts. 

16.  That  the  several  forms  set  forth  in  the 
schedule  annexed  to  4hese  orders  shall,  mifta- 
tU  mutandis,  be  used  in  the  respective  courts, 

ChAB.  FrKD.  WlbLIAMB,  ' 

Joshua  Evans, 

R.  G.  C.  Fakb, 

Edward  Holroyd,  I  Commissioners. 

Edward  Goulburn, 

Henry  J.  Stbpiikn, 

Edmund  R.  Danibll, 

Montagus  B.  B'brb, 

(Approved.)  Lyndhurst,  C, 


COMPLAINTS  AGAINST  BARRISTERS. 


Wb  last  week  briefly  noticed  that  the  com- 
plaint against  a  barrister  of  Gray's  Inn  had 
been  established,  according  to  the  judgment  of 
the  Benchers  of  that  Society,  and  they  had  not 
shrunk  from  performing  the  painful  duty  o^ 
expulsion, — from  which  decision  the  party  had 
appealed  to  the  judges. 

A  charge  having  been  made  against  a  mem- 
ber of  Uncoln's  Inn,  for  circulating  a  table  of 
fees  and  offering  a  commission  for  bttsinesiy 
the  Benchers  instituted  an  in<)airy  into  Ike* 
circumstanees^  but  the  complaint,  as  we  are  in- 
formed,  has  not  been  established. 


PARLIAMENTARY  RETURNS. 


ilTDICIAL  OPPICBB«,  AND  OPPICBB6  OP  COURTS   OP   LAW  AN»   BaiTtTY. 

A  &BTURN  to  the  House  of  Conunons  has  just  been  printed  of  the  Salaries,  PensiMU^  Fees, 
lm»f  bstveen  5th  January,  1842,  and  5th  January*  1843,  emueeding^i/XXtf.,  and  diaHi^py'whing 
Ae  sowroes  from  whence  they  are  derived. 

Tba  following  is  extracted  from  the  second  head  of  the  account,  comprising  ^Jndiidal 
Oiiceis,  and  Ottcers  of  the  Courts  of  Law  and  Equity:"— - 


NAME. 


OFFICE,  PENSION,  &c. 


AMOUNT 
parAonmi. 


Ahingar,'  Lord .  . 
AUerson^  Sir  £dw.  Hall      . 
Bmce,  Right  Hon.  Sir  James 

Lewis  Knight<> 
BoMnqnet,  Right  Hon.  Sir 

John  Bernard . 


8ALABIBS. 

Lord  Chief  Baron  of  the  Court  of  E^Kcheque 
One  ofthe  Barons  of               ditto 
Vice-chancellor 

One  of  the  Paisne  Judges  of  the  Court  of 

Common  Pleas,  salary  (part  of  the  year)  . 

Retired  allowanoe  ditto 


Bcougfaam,  Witiiam    . 
JUj6kne]l,«  Henry  Edgworth 


Balguy,  John 
?«re,  M.  B.        . 

/Francis  Robert 


Bpnce,  James 

Bennett,  O. 
Bowen,ff  T.  B.    . 
Burton,  Charles . 
Ball,  Right  Hon.  N.  . 
Brady,  Right  Hon.  Maziere 
Blake,  Rt  Hon.  Antfaonj  R. 
Bushe,  Arthur    . 
Boyle,  Right  Hon.  Darid 

Coleridge,  Sir  John  Taylor 

Coltman,  Sir  Thomns  . 

GM0v«U,k  Sir  Creswell 
Colville,*  Edvrard  Dod 


One  of  the  Masters  of  the  Court  of  Chaooery 
Compensation  under  3  &  4  Will.  4,  c.  94 

One  of  the  Registrars  uf  the  Court  of  Chan- 
cery, salary 

Compensation 

Commissioner  of  Bankrupttr 
Ditto        ...'... 

One  of  the  Regietrars  of  the  Court  of  Chan- 
cery, salary     ^        •        .        .        . 
Compensation 

One  of  the  Masters,  Civil  side.  Court  of 

Queen's  Bench 

One  ofthe  Masters  of  the  Court  of  Exchequer 
Commissioner  of  the  Insolvent  Debtors' Court 
Second  Justioe  Court  of  Queen's  B.,  Ireland 
Third  Justice  Court  of  Common  Pleas,  ditto 
Chief  Baron  of  the  Court  of  Exchequer  ditto 
Chief  Remembrancer  of  ditto         ditto 

Prothonotary,  Court  of  Queen's  Bench,  ditto 
Lord  Justice  General  and  President  of  the 

Court  of  Session,  Scotland 
One  of  the  Puisne  Judges  of  the  Court  of 

Queen's  Bench 

One  of  the  Puisne  Judges  of  the  Court  of 
Common  Pleas         .        •        •        • 
Ditto                                        ditto    . 
One  of  the  Registrars  of  the  Court  of  Chan- 
cery, salary      

Compensation  under  3  Ac  4  Will.  4,  c.  94 


Cplrille^Edirard  Dod,  Jun. 

CoUier.i'  [CoUu]  Joseph 

Croft,  *  Sir  Archer  Denm&n 
CsnceUor,"  J.  H. 
Crampton,  Philip  C.    . 


One  of  the  Registrars  of  the  Court  of  Chan- 
cery, salary 

Compensatiott 

One  of  the  Begistran  of  the  Court  of  Chan- 
cery, salary 

Compenstttlon  under  3  &  4  WiU.  4,  c.  94 

One  of  the  Masters,  Civil  side,  Court  of 
Queen's  Bench 

One  of  the  Masters  of  the  Copi'l  of  Common 
Pleas 

Third  Justioe,  Court  of  Queen's  B.,  Itelaad 


1,444    8  11 
S,488  17    8 


9,500    0    0« 
795    0    0* 


£ 
7,000 
5,000 
5,000 


3,983 
3,U5 


s.  If. 

0  0 

0  0 

0  O 


6    7 


1,500    0    0 
350    0    0 


1,850 
1,800 
1,800 


0    0 


0  O 
0  0 
0    0 


1,500    0    0 
350    0    O 


1.850    #    O 


1,800 
1,900 
1»940 
3,785 
3,688 
4«619 
9,7fi9 
1^11 

4,800 

5,000 

S/W 
3,555 


0  O 

0  0 

7  « 

19  4 

19  4 

18  8 

4  8 

14  9 

O  O 

0  a 

0  0 

11  0 


9,000    0    0 
1,100    0    0 


3,100    O    O 


1,950    0    0 
100    0    0 


1,358    a    » 


V800    0    0 
1400    0   0 


9.900 
1,900 
1.908 


0  0 

0  o 

O  0 

If  4 


^  Finm  the  Snatots'  Pund. 
«  Ditto  Ditto.  c  Since 

'From  the  Suitors'  Fee  Fund.  Ditto. 


^  Ditto. 

id. 

^  Ditto. 


^  Fron*e8«itOf#fWFted. 

*«  Forpsft 

oflksyMroidT. 

1  Ditto. 

>"  Ditto. 

Mttmm$»    QjM^ 


itf 


NAME. 


Cura,  WiUnm  H. 

Coekhan,  Hevr 
Qmoinghim,  Jobn 
Uwii— n.  Lord 
Do«r4efir«U,J.  £. 


Dnckwortb,*!  Samael  . 
Dirii,'  Fnneia  Henry 


Dwtihs,  Sir  Fortanatas 


DaDifllJl,  EdmaDd  R.  • 
Dm,"  Tbonut    . 
Dohertj,  Right  Hon.  Jobn 

£UiiOD,  NaUnniel 
Erildoe,   Right    Hon.  Sir 

Tbomai 
Eftni,  Jotbaa     . 
F»w,J.  w.      . 


OFFICi;  PENSION,  &c. 


I  AMOUNT 
perAnnum, 


Commissioner  of  Bankruptcy 

One  of  the  Masters  of  the  Court  of  Exchequer 

Chief  Justice  of  the  Court  of  Common  Pleas, 

Ireland 

Commissioner  of  Bankruptcy 

One  of  the  Puisne  Judges  of  the  Court  of 

Common  Pleas 

Commissioner  of  Bankruptcr 

One  of  the  Masters  of  the  Court  of  Channeiy 

Compenfetion  under  Act  3  6c  4  WilL  4,  c  94 


flM.RoWtG.C.  . 
Fimn.  Joseph  . 
FmU,  Richard  . 
FoDbhtnqne,  J.  S.  M.  • 
Forbes,  John  Hay 
FuUerton,  Jobn  . 
Ooalbam,  Edward 
Garney,  Sir  Jobn 
Giiffitb/  Edward 

Goodrich,  7  R.     . 

Geold,  IImibm   • 
GillifB,*  Adsan    . 


tiolroyd,  Edward 
Home  *  Sir  William 
Hosasy.k  Henry  . 


Harris,  J.  G. 
H«n,t  WiUiam . 


Hudson,  William 

Hope,  John 

Ivory,  Jamos       •       « 
Jaaea,'  W.8,     . 
JemiMtt,  William  Thomas 


SALABXBS. 

Master  in  Cbaneery,  Ireland 
Commis.  of  the  InsolTont  Debtors'  Ct.  ditto 
l\urinc^  Master  in  Com.  Iaw  Business  ditto 
One  of  the  Lords  of  Session,  Scotland  . 
Ditto  ditto    . 

Lord  Chief  Justice  of  the  Court  of  Queen*s  B. 
One  of  the  Masters  of  the  Court  of  Chancery 
Compensation  under  3  &  4  WiU.  4,  c.94 

One  of  the  Masters  of  the  Court  of  Chancery 
One  of  the  Registrars  of  the  Court  of  Chan- 
cery, salary       .        .        :        ,        . 

Ezdiequer  Compensation 

One  of  the  Masters,  Civil  side.  Court  of 

Queen's  Bench  .... 

Recorder  of  Newcastle-under- Line 


£     i.     d. 

• .     •  •     •  • 


2,500    0    0« 
725     0    OP 


1,800    0    0 
100    0    0 


1,«00    0    0» 
50    0    Ot 


£  t. 
2,769  4 
1,846  3 
1,107  14 
9,000  0 
3,000  0 
8,000    0 


Commissioner  of  Bankruptcy        •        • 
Clerk  of  the  Pleas,  Court  of  Ezcheo.,  Ireland 
Commis.  of  the  lasolrsnt  Debtors*  Ct.,  ditto 
Commissioner  of  Bankruptcy 
One  of  the  Lords  of  Session,  Scotland  » 

Ditto  ditto      . 

Commissioner  of  Bankruptcy 
One  of  the  Barons  of  the  Court  of  Exchequer 
One  of  the  Masters  of  the  Court  of  Common 

Pleas        

One  of  the  Masters,  Ciril  side,  Court  of 

Queen's  Bench         .... 
Master  of  Chancery*  Ireland 
One  of  the  Lords  of  Session.  Scotland  . 

Allowanoe  to  make  up  salary  formerly  en- 
joyed by  him  as  a  Judge  of  the  Session,  Jus- 
ticiary and  Exchequer  Courts 

Commissioner  of  Bankruptcy        .        • 
One  of  the  Masters  in  the  Cfourt  of  Cbsncery 
One  of  the  Registrars  of  the  Court  of  Chan- 
cery, salary 

Compensation 

Commissioner  of  the  Insolvent  Debtors*  Court 
Master  in  Chancery,  Ireland,  salarjr. 
Compensation 
Salary  Ute  Civil  List 

Taxing  OiBcer  in  Common  Law  Business, 
Ireland    •         ...... 

Lord  Chief  Clerk  and  President  of  the  Second 
Division  of  the  Court  of  Session,  Scotland 

One  ot  the  Lords  of  Session,  ditto 

Master  on  t|^  Crown  side,Co«rt  of  Queen's  B. 

Csmwiiesianer  in  BaakrupCey 


2,500    0    0 
725    0    0" 


••     •• 


3,000     0     0 


200     0     0 


1,500    0     0 
350    0    0 


2,769  4  8 
184  12  4 
355  11     0 


3,225  0 
2,000  0 
1^^184  12 
1,846  3 
2,000 
3,000 
3,000 
1,800 
5,000 


4,500 
3,000 
1,602 
1,800 


3,225    0    0 
2,dOO    0    0 


1,900    0    0 


1,250    0    0 
..  1,800    0    0 
1,400    0    0 


4,612  18  8 

1,800  0  0 

5,000  0  0 

2.000  0  0 


0 
0 
3 

4 
0 
0 
0 
0 
0 


1,200    0    0 

1,200    0     0 
2,769    4    8 


3,200  0  0 
2,000  0  0 
2,500    0    0 


1,850    0     0 
1,500    0    0 


3,309    8    0 
U^ffT  14    0 


•  Of  thaa  amount,  45t5il.  IS*.  M.  was  paid  to  Mr.  Litlon,  who  •noceeded  Mr.  Cwnr«y  on  Slat  Oot.  1842. 
«Faaaa  the  Saitora' Fund.        p  From  the  Suitoia*  Fee  Fond.       4  Fsom  the  Suitors' Fund.        >*  Dltt«» 

•  Jmm  the  Snttora'  Fee  Faad.        ^  Paid  by  the  Treaaasar  of  the  borough.        «  From  the  Fee  Faad. 

•  Ftem  tfaaSaftiara'  Fund.    ^  FromtboSaitors'Fee  Fund.    ""  Paid  from  fees,    r  Paid  from  the  Fee  FaadL 
«  Sanea  deceased.    *  Fnas  the  Soitora'  Fund.    *>  From  ihe  Suitors*  Fee  Fund.    «  The  compettsatiott  and 

aalaiy  (lala  Civil  List)  to  be  discontinued,  on  Mr.  Heron's  ceasing  to  held  office.        ^  Paid  out  ci  Fees. 
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ParttamaUary  Retumt.'—Qgieial  Saknrim. 


N^5I£. 


Jackson^f  Joseph  D.    . 

Jefferv,  Fnncu  , 
Lyndbunt,^  Lord 
Laogdale,  Lord    .  , 

LnshiactODfRight  Hon.  Sir  S, 
Lynoti,*  Andrew  Henry 
Law,  W.J. 


Lefroy,  Right  Hon.  Ttiomst 

Ly1a,^Acliason    . 
Ludlow,  E. 
Maule,  Sir  W.  R. 

Matbold,!  H. 

Monro,™  Cecil    . 


MacoDoehia,  Alexander 
Maekaoiie,  Joshua  Henry 


OFFICE,  PENSION,  &c. 


Salakies. 
Foarth  Justice  of  Court  of  Common  Fleas, 

Ireland  .        . 

One  of  the  Lorda  of  Seaston,  Scotland 
Lord  High  Chancellor 
Master  of  the  Rolls       .... 
Judge  of  the  High  Court  of  Admiralty 
One  of  the  Mastera  of  the  Court  of  Chancery 
Commissioner  of    the    Insolrent    Debtors 

Court 

Fourth  Baron  of  the   Court  of  Exchequer, 

Ireland     • 

Second  Remembrancer,  ditto 
Commissioner  of  Bunkruptcy 
One  of  the  Puisne  Judges  of  the  Court  of 

Com.  Pleas 

One  of  the   Masters  of  the  Court  of  Com. 

Pleas 

One  of  the    Registrars    of    the   Court  of 

Chancery,  Salary     .... 
Compensation  . 


One  of  the  l^rds  of  Session,  Scotland 
Ditto  Salary 


d. 


,930 
100 


\ 


3,000.  O     0 


MeriTale,  J.  H. 
MoncrieflT.Sir  Jas.  Wellwood 
Murray,  Sir  John  A. '. 
Micholl.  Right  Hon.  John 
O'Loughlin."  Sir  Michael 
Pattoaon.Sir  JohA 


Allowance  to  make  up  Salary  formeriy  en-i 
joyed  by  him  as  a  Judge  of  the  Session.j 
Justiciary  and  Jury  Courts  .        .'   fOO    0    0 

Commissioner  of  Bankruptcy        

One  of  the  Lords  of  Session,  Scotland  .! 

Ditto        .        ditto  •        .        . 

Judge-Advocate  General     .        •         .        •'...;.. 
Master  of  the  Rolls,  Ireland         .        .        .'  ••     ••     •• 

One  of  the  Puisne  Judges  of  the  Court  of 

Queen's  Bench         .        Salary  ..5,000    O    0 

Receiyeaio  addition,  as  second  Judge  of  thaj 

Court,  a  termly  allowance  of  «£10  or  ^40^ 

per  annum,  under  the  proyisions  of  6  Oeo. 

4,c.84,s.7.  ;      40    0    0* 


Parry.PH.J. 
Phillips.  CharlQp 
Park,<iA.  A. 

Pennefather,  Right  Hon.  R. 
PeiriD,  Right  Hon.  L. 
Pennefather,  Richard 
Plunket.  Hon.  David 
Rolfe,  Sir  R.  M. 
Ruaaell,  William 


Parke,  Right  Hon.  Sir  James  One  of  the  Barons  of  the  Court  of  Exche- 
quer'       ....... 

Principal  Secretary  to  the  Lord  Chancellor 
Commissioner  of  Bankruptcy        .        .  ^    . 
One  of  the  Masters  of  the  Court  of  Common 

Pleas       

Chief  .lustice  of  the  Court  of  Q.  B.,  Ireland 
Fourth  Justice,  Court  of  Q.  B.,  ditto     . 
jSecond  Banm,  Court  of  Exchequer,  ditto 
'iRrothonotary,  Court  of  Common  Pleaa,  ditto 
*lOne  of  the  Barons  of  the  Court  of  Exchequer 
*  Accountant-GeoeMl,  C>ourt  of  Chancery 
.  One  of  the  Masters        .        ditto 
From  Brokerage,  after  deducting  ^150  paid 
into  Suitor's  Fund,  under  5  Vict.  c.  5,  s. 
60 


Ray/  H.  B. 


.  One  of  the  Masters  of  the  Court  of  Common 
Pleas,  and  late  one  of  the  Prothonotariea 
RoM^"  Right  Hon.  Sir  Geo.  One  of  the  Masters  of  the  Court  of  Chancery 
Richards*  Richard       •        .Ditto        .  .        ; 

Reynolds,*  H.  R.  .'Chief  Commissioner  of  the  Insolvent  Debtors' 

I    Court 

_  [The  remainder  of  thia  Liat  will  be  given  in  our  next  Nomhw.] 
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f,S14  18     2 


AMOUNT 
per  Annum. 


of.     '.    d. 

3.688  19  I 

5,000    0  0 

10.000    0  0 

7,000    0  0 

4.000     0  0 

f,500     0  Q 

1.500    0  0 

3,688  If  4 

C,0U0     0  0 

S,000     0  0 

5,000     0  O 

i,«oo   0  :o 


i,3.y)   0 

3,000     0 


3.900 
9,000 
3,000 
3,000 
9.000 
3,964 


0  O 

0  0 

O  0 

0  a 

0  o 

4  8 


5.040     O    0 


5,000 

O 

0 

9,060 

6 

0- 

1,800 

O 

0- 

1,900 

0 

0 

5,074 

9 

4 

3,688 

1« 

4 

3,688 

1« 

4 

1,384 

It 

4 

5,000 

O 

O 

3,814  18  S 

3.160     O  O 

9,500     O  O 

9,500     O  0 

9,000     O  O 


>  Appointed  16  Sept.  1849  ;  and  only  received  1 ,159L  16«.  in  the  year.  ^  Frona  thn 

Snitora*  Fund.— (Thia  does  not  include  his  Lordahip*a  Salary  as  Speaker  of  the  House  of  Lorda.) 
>  FromtheSttitora*  Fund.  ^  Derived  from  Fees.  >  Paid  from  Fees.  ■  From  the 

Soitora*  Fee  Fund.  ■  Of  this  amount,  684I.  7t.  was  paid  to  the  Hon.  F.  Blaokeney,  wbo 

meeemi  Sir  M.  O'Longlilin.  97  October,  1849.  •  Paidont  of  Fines.  &c.  »  FhNm  F«c» 

reeoverable  onder  Lord  Hardwick'a  order,  98  Nov.  1743,  and  which  are  stated  at  length  in  the  R^poct 
of  the  Commisaiottera  in  t8l6.  4  Paid  from  Feea.  '  FromSniion*  Fund.  *  Froaa 

Saitors*  Fund.        «  Paid  from  Feet.        •  From  the  Saitors*  Fond.  «  Frosa  the  Soilort'Fnsd. 
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KECENT  DECISIONS   IN  THE    SUPE- 
RIOR COURTS. 


IrorH  Ctanrcllor. 

[Bi^oriedby  Wm.  Finnblly,  Esa.,  Barrister 
at  Lair.] 

ANNUITY. — CON8IDBRATION.  —  DBMUBRBR. 

Where  a  party  has  given  his  deed  and  bond 
to  secure  an  annuity  for  an  immoral  eon- 
sideratioUf  and  an  aetian  is  brought  against 
him  upon  the  judgment  entered  up  an  the 
bond,  a  court  of  equity  will  iu)t  interfere  to 
stay  the  action  or  compel  the  deUcery  iip  of 
the  securities,  inasmuch  as  the  party  may 

'  plead  the  illegality  of  the  consideration^ 
which  appearing  on  the  face  of  the  securi- 
ties, is  a  s^gUsient  dtfence  to  the  action. 

This  was  an  appeal  from  an  order  of  the 
Vice-Chancellor  of  England,  allowing  a  de- 
murrer to  a  bill.  It  appeared  that  the  defen- 
dant 18  trustee  of  a  deea  of  settlement  dated  in 
1832,  by  which  the  plaintiff  covenanted  to 
secnre  to  Maria  Sellers  an  annuity  of  one  hun- 
dred pounds,  and  to  her  daughter  an  annuity 
of  fifty  pounds,  for  their  respective  lives,  on 
his  ceasing  to  cohabit  with  Maria  Sellers,  and 
withdrawing  his  protection  from  her.  The 
plaintiff  also  gave  his  bond  in  1,000Z.  to  se- 
cure payment  of  the  first  annuity.  Judgment 
was  entered  up  on  the  bond  in  Ireland.  A 
separation  between  the  parties  took  place  in 
1839*  the  plaintiff  having  then  married  another, 
whereupon  Maria  Sellers  commenced,  through 
her  trustee,  an  action  of  debt  on  the  bond  ju^- 
ment.  The  biU  was  filed  to  stay  the  action  and 
to  have  the  deed  and  bond  delivered  up  to  be 
cancelled,  on  the  ground  of  their  having  been 
given  for  an  illeg^  and  immoral  consideration. 
The  defendant  put  in  a  genec^  demurrer, 
which  having  been  allowed  If.  the  Vice- 
Chancellor,  the  question  was  nov  re-argued 
on  appeal. 

Mr.  Stuart  and  Mr.  Smythe,  in  support  of 
the  appeal,  argued  that  the  plaintiff  was  en- 
titled to  the  interference  of  the  court,  because 
he  had,  when  young  and  inexperienced,  been 
seduced  into  giving  the  deed  and  bond  in 
qneation  in  consequence  of  his  cohabitation 
with  the  female  deifendant.  The  Vice-Chan- 
cellor had  taken  two  grounds  as  his  reasons 
for  apholdmg  the  demurrer :  one,  that  as  the 
coDsidention  was  bad  on  the  hce  of  the  deed, 
the  plaintiff  could  make  that  a  good  defence 
at  law  without  the  assistance  of  the  court;  and 
the  other,  that  as  the  consideration  was  illegal 
and  immoral,  the  court  would  not  interfere  for 
either  party,  ll^e  demurrer,  however,  was  a 
general  one,  and  the  bill  prayed,  as  an  alterna- 
fire,  protection  against  the  chum  for  the  fifty 
poonds  annuity,  if  the  court  thought  that  the 
consideration  was  fatal  to  the  case  made  with 
respect  to  the  one  hundred  pounds.    The  case 


had  been  likened  to  that  of  Batty  and  Chester  •^ 
but  improperly,  for  in  that  case  the  reward  was 
to  be  paid  to  the  woman  for  cohabiting  with 
the  man,  while  in  the  present  case  it  was  to  be 
the  result  of  the  separation,  so  that  there  was 
every  inducement  held  out  to  Maria  Sellers  to 
become  as  speedily  as  possible  an  honest 
woman. 

Mr.  Bethdl  and  Mr.  Tripp  supported  the 
judgment  of  the  Vice-Chancellor,  on  the 
grounds  taken  by  his  Honour  in  delivering  it, 
as  above  mentioned,  and  on  other  grounds 
stated  in  the  Lord  Chancellor's  judgment. 

llie  Lord  Chancellor  said  he  must  take  time 
to  look  into  the  authorities.  The  case  accord- 
ingly stood  over  consideration. 

His  Lordship,  in  giving  his  judgment, 
said  he  agreed  with  the  Vice-Chancellor  that 
the  annuity  to  Maria  Sellers  was  void  on  the 
ground  that  the  instruments  securing  it,  as  set 
forth  in  the  bill,  were  clearly  given  for  an 
illegal  and  immoral  consideration;  for  the 
de^  undoubtedly  contemplated  future  cohabi- 
tation. This,  however,  formed  a  defence  at 
law,  to  which  the  plaintiff  in  equity  must  be 
I  left,  unless  there  were  some  special  circum- 
,  stances  in  the  case  which  took  it  out  of  the 
I  principle  on  which  the  court  refused  to  coun- 
j  tenance  such  applications.  The  plaintiff  in  the 
<  first  place  rested  his  claim  to  relief  on  the  point 
of  form,  that  not  knowing  the  contents  of  the 
deed  which  was  in  the  defendant's  possession, 
he  could  not  satisfactorily  plead  to  the  action 
brouffht  by  the  trustee.  Tne  action  was  how- 
ever brought  on  the  bond  judgment,  and  the 
plaintiff  at  law  could,  on  application  to  the 
court,  be  ordered  to  produce  the  instrument. 
The  next  objection  was,  that  the  annuities  were 
to  be  secured  on  the  real  estate  of  the  plaintiff, 
and  he  was  not  at  present  possessed,  nor  at  all 
likely  to  become  possessed  of  any  real  estate. 
If  the  plaintiff  at  law  failed  on  the  ground  of 
the  invalidity  of  the  bond  as  to  this  part  of  the 
I  security,  there  was  an  end  of  the  matter ;  and 
any  possible  objection  to  goin^  to  trial,  arising 
out  of  the  harassing  and  vexatious  proceedings 
that  might  be  adopted  in  consequence  of  it, 
was  a  mere  chimera.  It  had,  however,  been 
suggested  that  the  bill  ought  to  be  entertained 
on  tne  ground  of  the  claim  made  for  the  an- 
nuity of  50/.  to  the  daughter,  but  that  was  not 
the  object  of  it,  nor  consistent  with  its  prayer, 
for  it  applied  especially  to  the  annuity  to  the 
mother,  alleging  it,  on  certain  specified  grounds, 
to  be  void,  and  praying  that  as  respected  the 
mother  the  deed  should  be  delivered  up  to  be 
cancelled.  There  was  no  separate  chaige  in 
the  bill  as  against  the  daughter,  nor  any  inter- 
ference as  respecting  her  made  the  subject  of 
any  idlegation.  Ihe  prayer  ivas,  that  the  deed 
and  bond  might  be  aecmred  void,  and  satis- 
faction entered  on  the  judgment  as  to  the 
mother's  annuity.  Throughout  the  whole  of 
the  bill  there  was  not  a  passage  to  sustain  the 
charge  of  iU^;ality  as  to  the  annuity  to  the 
daughter,  nor  any  prajrer  that  tbt  securitiea 


5  Beavan,  103. 
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flight  be  declared  Toid  with  lespect  to  her»  if 
Ik^  could  not  be  declared  Toid  as  respected  j 
tfle  mother.  The  bill  seemed  to  consider  the ! 
innaity  to  the  daughter  roid  on  the  grounds  that 
lActed  tibe  mother  ob^.  His  Loi^ship  agreed 
it  the  opinion  of  the  Vice-Chancellor,  that  the 
demurrer  must  be  allowed,  and  the  bill  dis- 
missed, and  dismissed  with  costs. 
5«iiy^fte  y.  Qrtgm,  8th  November,  1844. 

{Reported  by  Samuel  Miller,  Esq^  Bar- 
rieier  at  Law.J 

PBACTICB. — AFPinXVIT. — PROOF  OF  DEEDS. 

M  ie  not  eujfideat  for  an  attesting  witnees  to 
twear  that  the  deed  to  which  his  attestation 
refers  was  *'dufy  ejfeeuted  according  to 
kuo,"  bfU  he  must  state  that  it  was  sealed 
and  delivered  by  the  party  executing  it. 

This  was  a  petition  for  the  transfer  of  a 
fhnd  belonging  to  a  married  woman  to  the 
trustees  of  her  settlement,  all  parties  appearing 
and  consenting.  The  execution  of  the  settle- 
ment was  i>roved  by  die  affidavit  of  one  of  the 
attesting  witnesses,  who,  after  stating  that  it 
was  duly  executed  according  to  Jaw  by  the  par- 
ties thereto,  proceeded  to  verify  the  signatures 
in  the  usual  manner. 

Spence  for  the  petitioner^ 

The  Master  of  the  Rolls  said  he  could  not 
«Dbw])roofof  the  execution  of  a  deed  to  be 
l^ven  in  so  lax  a  form.  The  proper  course 
was  for  the  witness  to  state  that  the  deed  was 
tealed  and  delivered  in  his  presence ;  and  the 
court  could  not  allow  the  ordinary  form  to  be 
ieparted  from  without  some  good  reason. 

Houston  V.  Dyson,  Deceml^r  17th,  1844. 


as  one  of  the  poems  was  "  Qoasn  Mab,**  it: 
mi^ht  be  objectsd  that  the  j^ainliff  could  not 
claim  a  copyright  in  any  of  the  others ;  but  he 
submitted  there  was  a  copyright  in  each  poem, 
and  the  plaintiff  was  therefore  entitled  to  i»t>- 
tection  in  respect  of  all  those  which  were  un- 
objectionable. Sonthey  v.  Sherwood,  2  Mer. 
435 ;  Lawronee  v.  SmUk^  Jac.  471 ;  Bhnrrag  ▼. 
Benbow,  Jac.  474  n. 

The  Vice-Chancellor  granted  the  injunction. 

MoMon  v.  Cornish,  December  17th,  1344. 

Ex  relatione. 


Vitts€iantt\\ox  of  finglanli. 

^Reported  by  Samuel  Miller,  Esa., 
rister-at-law,'] 


Bar- 


COPYRIGHT.--PIRACY. — INJUNCTION. 

The  court  will  grant  an  injunction  to  restrain 
the  pubUcaiion,  on  the  gronnd  of  piracy,  of 
poans  in  which  there  is  a  copyright,  not- 
withstanding  they  may  be  pnblished  with 
poems  of  an  immoral  tendency,  and  there' 
fore  not  entitled  to  be  protected. 

Tbis  was  an  application  for  a  special  in- 
janction  to  restrain  the  publication  of  the 
foema  of  the  late  Percy  Byshe  Shelley,  the 
€Dpyrkdit  of  which  had  been  purchased  by  the 
pluntiff.  These  poems  had  been  published  by 
the  plaintiff  in  4  volumes,  and  nearly  the  whole 
^  them  had  been  published  by  the  defendant 
in  one  dosely-priiitod  volume,  whidi  was  sold 
at  a  very  cheap  rats.  The  bill  charged  that  in 
ike  work  published  by  the  defendant  fifty  of 
the  poems,  the  copyright  whereof  was  in  the 
plaintiff,  were  printed. 

Moxon,  in  support  of  the*  motion,  sud,  that 


llUpwted  by  J.  H.  Qoons,  Baq,,  BarritUr  ai  Lair,] 

MORTGAGOR  AND  MORTGAGEE.— CHATTELS 
REAL. — wife's  equity. 

An  assignment,  by  way  of  mortgaae,  by  the 
husband,  of  his  wtf^s  eqmtabU  ekattels 
real,  does  not  preclude  the  wife,  in  a/bre- 
closure  swit,  fron^  obtaining  a  provisiam,  bu 
way  qf  settlement,  out  of  the  mortgage 
premises* 

In  1833,  the  defendant  Keating,  in  right  of 
his  wife,  became  equitably  entitled  to  an  un^ 
divided  fourth  part  of  certain  leasehold  pre- 
mises, the  legal  estate  of  the  entirety  at  that 
time  being  vested  in  one  Robinson,  another 
defendant,  under  the  will  of  the  survxving^  exe- 
cutor of  ^e  original  testator.  In  November 
1835,  Keating  and  his  partner  Saner  borrowed 
2,0001.  of  G.  E.  Wood,  and  by  indentore  of 
assignment  then  made  between  Keating  and 
his  wife,  of  the  first  part,  Saner,  of  tlie  second 
part,  and  G.  E.  Wood,  of  die  third"  part,  the 
undivided  fourth  part  of  the  leasehold  premises 
was  absolutely  assigned  to  Wood  by  way  of 
mortgage,  to  secure  the  repayment  of  the 
2,000/.  and  interest.  In  1836,  Wood  assigned 
the  leaseholds  to  C.  Lane,  to  secure  the  repay- 
ment of  40QJL  and  any  further  advances,  not 
exceeding  ^300^  In  1842,  by  indenture  of 
assignment  made  between  Wood,  of  the  one 
part,  and  Hanson  the  plaintiff^  of  the  other,  adi 
Wood^B  interest  in  the  premises  was  assigned 
to  Hanson,  in  consideration  of  800/.,  subject  to 
Lane's  security.  By  an  indenture  of  April 
1843,  Lane,  in  consideration  of  1,200^,  as- 
siffned  all  his  interest  in  the  same  premises  to 
Hanson.  Hanson  filed  his  bill  against  Keating 
and  his  wife.  Saner,  and  Robinson,  stati^ 
inter  alia,  that  the  annuities  charged  upon  tfie 
premises  by  the  will  of  the  original  testator  had 
long  since  ceased,  and  that  the  whole  of  the 
mortgage  money  and  interest  thereon  remained 
unpaid,  and  praying  a  foreclosure.  The  defen- 
dant, M.  A.  C.  Keating,  by  her  answer,  claimed 
to  be  entitled,  by  way  of  setdement,  to  a  pro- 
vision out  of  the  mortgaged  premises. 

Mr.  Bigg,  in  st^poii:  of  tne  bilL— Hie  hus- 
band had  a  right  to  dispose  of  the  wife's  term, 
and  she,  in  fact,  assented.  No  doubt,  where 
the  husband  assigns  the  wile's  legal  or  ec[nita- 
ble  chose  in  action,  it  has  no  other  eflect  tfasa 
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to  put  the  aaajgnee  in  the  same  situation  as  the 
hiukad.  But  die  assigoment  of  the  wife's 
ckttd  is  distingnishable ;  her  right  by  survi- 
ronhip  is  haired;  the  estate  passes  to  the 
aaagaee.  Aa  to  a  chattel  real,  there  is  no  dis- 
tJBCtion  between  the  wife's  legal  and  equitable 
inteRit  Co.  Lit.  46  b.«  361  a.,  Mr.  Butler's 
note,304,s.2;  Sir  £.  Turner's  case,  X  Vem. 
r.  S.  C.  cases  in  Chancery,  before  Lord  Not. 
tiniham:  Pitt  ▼»  HmU»  I  Yem.  18  ;  Tudor  v. 
Smtffu,  2  Vem.  270  ;  Jemom  v.  Mouhtm^  2 
AtL  471 ;  BMTdum  ▼.  Dean,  2  Yes.  jun.  607 ; 
mmkY.MmUaUeu,S\tH.  737;  mtfordv. 
Mkford,  9  Ve&  101 ;  EUioit  v.  CortkU,  5  Mad. 
149;  PKfdmo  v.  Jgekstm,  1  Russ.  1 ;  Dowie  v. 
fifit,  2  R.  &  M.  360;  Stantim  v.  HaU,  2  R.& 
M.  175;  Fierce  v.  Tbameli^,  2  Sim.  167; 
Woodknuty.  WilUams,  Smne  v.  Jene^  Y.  C. 
K^ht  Bruce,  April  1842 ;  findtaker  v.  HaU, 
l(Sr.&J.213. 

Mi.  RomiBy  and  Mr.  Smvthe  for  Mrs. 
Keating.— The  court  must  follow  Sturgis  v. 
ClaBpH9f,5My.&C.97;  £/«oyii  v.  FFt^Kans, 
7  Jut.  337, 12  Law  J.  N.  S.  440. 

Mr.  Ba^  and  Mr.  Chandless,  for  the  hos- 
bni  lefieRed  to  Roper's  Hns.  &  W.  i.  286; 
Bxp.  BlagdM  re  Heorn,  2  Rose,  249 ;  Earl  of 
SaR^  Y,  Newton,  1  Eden.  370 ;  Oswell  v. 
Pnbtrt,  2  Yes.  jun.  680 ;  MacatUay  r.  PhiUpa, 
4  Vet.  19;  R^aiico  v.  Franco.  4  Yes.  530. 

Mr.  Tinuy,  f«r  Saner;  Mr.  Stm|iiKiison  and 
Mr.  Pigffott  for  Bobinson,  the  trustee. 

Jq^4.  Sr  /(me9  FFf^am,  Y.  C,  now  de- 
firereajadgnieBt. — The  argument  for  the  de- 
ibdanty  Mrs.  Keating,  in  this  case  was  founded 

ri  tlie  weUrestal^shed  and  beneficial  rule, 
he  vAia  seeks  equity  must  do  equity.  To 
^  rule,  pmperly  understood,  it  is,  in  all 
fases,  very  satisfactozy  to  me  to  refer,  and,  by 
i^tobelM)UDd»  But  as  it  has  been  used  in 
^  sirguaent  in  this  case,  it  seems  to  me  to 
take  tor  granted  die  question  in  dispute  between 
^  parties,  and,  of  itself  cannot  by  any  posai^ 
pQtty  decide  wboit  are  the  rights  of  the  parties 
ia  this  case.  It  ovlj  raises  the  question,  what 
^tf  (if  any]  a  ddiendant  has  against  a  plain- 
m,  under  the  drcumstancee  of  the  case  to 
thick  it  is  soi^ht  to  be  appliedii  For  example : 
i  a  party,  a»  plaintiff,  seeks  an  account  in 
^9^^  against  a  defendant,  the  court  will  tidce 
«eh  account  whdUy  and  not  partially,  between 
he  parties ;  and  it  uierefore  requires  the  plain- 
iff  to  do  equity  by  submitting  himself  to  ac- 
*>at,  as  the  price  of  obtaining  a  decree 
|a|aat  the  defenduit,  and  in  ordter  that  the 
Bhjeet  of  the  tnit  may,  once  for  all,  be  settled 
atween  the  parties.  I  may  obser\'e,  that  it  is 
nlf  to  the  one  natter  wUch  is  the  subject  of 
idren  suit  tliat  the  rule  is  applicable  {Whit- 
■^▼.Hiri^  1  Glv.  k  J.  213);  and.  unless 
K  court  impoeed  those  terms,  it  would  be 
Impossible  lor  tbe  court,  as  between  the  par- 
ts, to  ada^usCcr  the  ^y  equity  it  professes 
)  administer,  namely,  that  of  taking  and  finally 
jttH&g  die  n^iok  account.  So,  in  the  case  <k 
m  for  specific  perfbrmanse,  the  court  will 
^  ^^^?°'c^>^tBer  his  conveyance,  provided  he 
lO  fnUK  las  part  of  the  contract,  by  paying  lus 


puitbaae  money.    And  so,  e  converso,  if  the 
vendor  were  plaintiff,  the  court  would  secure 
to  the  piurchaser  the  subject  of  the  contract. 
The  court  will  execute  the  contract  which  is 
the  subject  of  the  suit  wholly,  not  partiaUy.  ^ 
So,  if  a  bin  be  filed  by  the  obligor  in  aa 
usurious  bond,  the  court  will  rescind  the  en- 
tire transaction,  and  remit  both  parties  to>  their 
original   positions.      It  wOl   not  relieve  the 
obligor  from  his  liability,  leaving  him  in  pos- 
session of  the  fruits  of  the  transaction  of  which 
he  complains,    llie  equity  of  the  court  is  to 
rescind  the  transaction  whoDY*  ^^^  t^^  1^* 
tially.    The  result,  in  my  opinion,  is,  that  the 
court  can  never  lawfully  impose  merely  arbi- 
trary conditions  upon  a  plaintiff,  only  because 
he  is  Dlaintiff;  but  can  merely  require  bun  to  give 
the  defendant  that,  which,  by  the  law  of  the 
court,  independenUy  of  the  position  of  the 
party  on  the  record,  is  the  right  of  the  defen- 
dant, as  against  the  plaintiff,  in  that  matter 
which  is  the  subject  of  the  suit    I  do  noi 
deny,  that  the  court  may  rarely,  if  ever,  be 
called  upon  to  administer  some  given  equity, 
except  as  against  a  plaintiff;  butUiat  consider- 
ation does  not  affect  the  argument.     The  test 
to  be  applied  to  the  question  is,  whedier,  if 
circumstances  should  give  to  a  defendant,  in 
whose  favour  terms  have  been  imposed  upon, 
the  plaintiff,  an  opportunity  of  enforcing  ihose 
terms,  he  could,  m  that  case,  as  plaintiff,  en^ 
force  them?    whether  the  cases  which  have 
decided  that  such  terms  would  be  imposed  in 
his  favour,  if  he  were  a  defendant,  would  not 
be  authorities  to  support  his  suit  ?    I  entertain 
no  doubt  that  they  would  be  so  considered. 
{Lady  Elibank  v.  MontaUeu,  5  Yes.  737 ;  Stnr» 
gis  V.  Ckampneys,  5  My.  &  C.  97.)    But  it 
was  said  at  the  bar  that  the  above  opinion, 
which  I  inthnated  ^nring  the  semnaent,  was 
opposed  to  the  opinion  of  Lord  Cottenham  in 
the  h^r  case.   1  do  not  so  understand  Lord 
Cottenham,  or  I  should  at  once  defer  to  his 
iudgment    But  this  I  do  know,  that  in  one  of 
his  most  elaborate  and  able  Judgments  (I  mean 
that  in  Brown  v.  NewaU^  2  Sf  y.  &  C.  558),  and 
with  equal  clearness  in  Agaheg  v*  Hartweil  (not 
reported)  in  the  House  of  Lords,  he  held,  that 
a  party  loses  none  of  his  rights  by  becomipg 
plaintiff  in  a  suit  in  equity.    In  the  latter  case, 
the  plaintiffs  sought  an  account  against  the 
members  of  the  house  of  Fairlie  &  Co.,  in  thia 
country.    They  claimed  to  be  creditors  upon 
the  plamtifb,  and  the  Yice-Chancellor  of  £ng- 
lano,    (upon  the  broad  ground  that  he  who 
would  have  equity  must  do  equity,)  required  all 
the  accounts  between  the  parties  to  be  taken. 
That  decree  was  affirmed  by  Lord  Chancellor 
Brougham,  and  therefore  went  to  the  House  of 
Lords  under  every  circumstance  of  disadvan- 
tage.   The  House  of  Lords  investigated  the 
case,  with  a  view  to  the  question,  whether, 
upon  all  the  circumstances  of  the  case,  the  de- 
fendants were  entitled  to  have  all  the  accoimU 
blended ;   and  beinff  of  opinion  that  the  defen- 
dants had  no  sucn  equity,  the  decree  wan 
reversed.    The  question  then  is,  what  a»  tlio 
respective  rights  of  the  parties  in  this  case  i 
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Sir  Edward  Turner's  case,  (1  Vem.  7,)  if  it  be)  more  than  12  months. 

~'  HT,  it  is  true  means  of  support,  nor  has  lie  any  means  of 


The  prisoner  has  n9 
law,  answers  the  question.  Now,  it  is  true 
that  some  judges  have  thought  the  resolution 
in  that  case  questionable ;  but  it  is  eoually  true 
that  they  have  considered  it  as  binaing  upon 
all  the  courts  until  the  House  of  Lords  should 
alter  its  own  resolutions.  (Pi/f  v.  Hunt,  1  Vem. 
18;  Jewson  v.  Moulson,  2  Atk.  417.)  And, 
unless  I  am  mistaken.  Sir  Edward  Turner's 
case  is  considered  as  good  law  by  conveyancers, 
and  is  acted  upon  accordingly.  The  more 
strong  the  dissent  from  the  resolution,  the 
more  do  the  judges,  who  dissent  from  it^ 
affirm  its  authority,  by  following  it.  I  believe 
the  understanding  of  the  profession  prior  to  . 

the  decision  in  Sturgia  v.  thampneya  to  have '  which  is  an  act  for  consolidating  the  Queen's 
been,  that  Sir  £.  Turner's  case  was  in  accor-  j  Bench,  Fleet,  and  Marshalsea  prisons,  to  be 
dance  with  the  principles  of  the  court;  and  I  hereafter  called  the  Queen's  prison,  the  power 
advert  to  that  understanding  the  more,  not 


obtaining  it,  and  he  cannot  subsist  on  the  a}* 
lowance  now  made  to  him.  The  answer  made 
by  the  gaoler  is,  that  the  orders  and  regidattons 
of  the  prison  do  not  permit  him  to  give  the 
allowance  now  demanded  to  a  prisoner  who 
has  been  in  custody  more  than  12  months.  By 
the  statute  53  Geo.  3,  c.  113,  a  county  rale  is 
made  for  the  relief  of  prisoners  confined  in  the 
Fleet  and  Marshalsea  prisons,  and  justices  of 
the  peace  for  Surrey  and  the  city  of  London 
are  directed  to  make  orders  ana  regolatkmi 
for  the  application  of  that  money  in  relief  of  the 
persons  in  custody.    By  statnta  5  Vict,  c  22, 


only  because  the  Vice-Chancellor  of  England 
concurs  in  it,  but  because  I  know  that  Mr. 


of  the  justices  of  the  peace  b  taken  away.  And 
by  statute  16,  it  is  enacted  that  the  rules  for  the 
government  and    regulation  of  tiie  Queen's 


Jacob,  down  to  tbe  close  of  his  valuable  life, '  prison  shall  be  made  from  time  to  time  by  one 
always  lamented  the  decision  in  Sturgis  v.  of  her  Majesty's  principal  Secretaries  of  State, 
Ckamjnneys,  as  having,  in  his  opinion,  unsettled  I  who  shall  subscribe  a  certificate  that  such  rules 
and  shaken  the  law.     I  will  look  into  the  case ;  and    regulations  are  fit  to  be  enforced,  and 


of  Sturgis  v.  Champneys,  to  ascertain  whether 
Ae  present  case  is  governed  by  it 


such  rules  shaU  be  binding  on  the  keeper  of 
the  prison.    The  power,  therefore,  of  the  jus- 


Aug.  3.  His  Honour  stated,  that  having  tices  of  the  peace  has  been  taken  away,  and  the 
considered  the  case  of  Sturgis  v.  Ckampnegs,  \  Pp^^  i^  placed  under  the  control  of  one  of  the 
he  was  bound  to  follow  it,  although,  if  it  were  |  Secretaries  of  State.  Still  this  court  will  in- 
out  of  the  way,  he  should  have  decided  differ- .  terfere  by  mandamus,  otherwise  he  has  no 
ently.  He  could  not  allow  himself  to  dis- 1  other  means  of  redress.  A  memorial  in  his  be- 
regard  the  reasoning  of  Lord  Cottenham  in  ludf  has  been  presented  to  Sir  James  Graham, 
that  case.  but  no  answer  has  been  received  to  it.  The  court 

Hanson  v.  Keating,  July  4  &  August  3^ ,  has  power  to  grant  this  application.  In  Ilex  v. 
1844.  j  The  Lords  Commissioners  of  the  TVeasury,*  it  was 


<Quetn'«  19tti(t. 
(Before  the  Four  Judges.) 
IReportedbg  John  Hambrton»  Esa.,  Bar- 
rister at  Law.] 
mandamus  to  the  gaoler  op 
queen's  bench. 


THE 


held  that  a  mandamus  lay  to  the  Lords  c^  the 

I  Treasury  to  order  payment  of  an  allowance,  first 

1  because  the  claimant  had  no  other  remedy,  and 

I  next  because  the  ^Tit  was  demanded  not  agamst 

the  king  but  against  the  officers  into  whose  hands 

I  the  monev  had  been  paid  under  an  act  of  par. 

I  liament,  for  the  use  of  an  individual.     In  Iter 

TheQueen's  prison  is  now  substituted  for  the ;  v.  Payne,^  a  mandamus  lay  to  the  treasurer  of 

Queens's  Bench  and  Marshalsea  prisons,  and  a  county  to  deposit  certain  books,  &c.  with  the 

its  rules  and  regulations  are  placed  undef  j  clerk  of  the  peace.     Lord  Denman  then  s^d, 

the  control  and  superintendance  of  one  of  "  It  is  enough  that  a  public  duty  is  left  onper- 

the  principal  Secretaries  of  State.  j  formed  by  a  pnhWc  officer,  in  keeping  back 

Where  a  person    had  been  confined  in  the  documents  of  which  he  obtained  custody  in 

Queen's  prison  for  more  than  12  months  \  that  character."     In  Reg.  v.  Fot,'^  and  R^.  v. 

for  contempt  of  the  Court  of  Chancery ;   Scott,'^  where  a  Justice  refused  tt>  deliver  up 

and  where  it  appeared  from  ajfidatits  that  \  the  dead  body  of  a  |)erson  who  had  died  while 

the  allowance  of  food  made  him  hy  Me '  a  prboner  in  execution  in  his  custody,  to  the 


gaoler  was  not  sujkient  for  his  support, 

and  he  had  no  means  of  his  own  to  support 

himself  J  and  where  it  appeared  that  a  me- 

morial  had  been  presented  to  Sir  James 

Graham  without  obtaining  any  redress  ;  the 

court  granted  a  mandamus  peremptory  in 

the  first  instance,  commanding  the  gaoler 

to  make  the  prisoner  an  additional  tdlmeanee 

of  food. 

Mr.  Pashley  applied  for  a  mandamus  to  the 

keeper  of  the  Queen's  prison,  to  compel  him  to 

give  a  prisoner  in  his  custody  an  additional 

allowance  of  food.      It   appeared   that   the 

prisoner  had  been  committea  for  a  contempt  of 

the  Court  of  Chancery,  and  had  been  in  prison 


executors  of  the  deceased^  unless  they  would 
satisfy  certain  claims  made  against  the  deceased 
by  the  gaoler,  this  court  issued  a  mandamus 
jieremptory  in  the  first  instance,  conunanding 
that  the  body  should  be  given  up  to  the  execu- 
tors, llie  court  therefore  has  power  to  grant 
a  mandamus  under  circumstances  like  the  pre- 
sent.  The  rules  made  for  the  direction  of  the 
gaoler  mav  violate  the  laws  of  the  land,  and  the 
court  would  then  be  called  upon  to  interfere  by 
mandamus.  [Coleridge,  J. — It  doen  not  vp* 
pear  from  the  aflidavits  that  Sir  Jamea  Graham 


>  4  A.  &  £.  286. 
«  3  Q.  D.  R.  246. 


*  6  A.  &  K.  302. 
^  2  lb.  24S. 
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has  refused  to  answer  the  memorial  that  has 
been  presented  to  him.3  It  is  some  time  since 
the  memorial  was  presented  to  Sir  James 
GraluuDy  and  no  notice  has  been  take^  of  it. 

Lmrd  Denman,  C.  J.  It  would  appear  that 
the  control  over  the  Queen's  prison  is  taken 
ftom  the  court  and  given  to  the  Secretary  of 
State.  We  ought  to  see  that  an  application  has 
been  made  to  him  and  what  he  baa  done.  If 
power  ia  vetted  in  an  officer  of  the  court,  I  do 
not  say  that  we  wiU  not  compel  him  to  do  his 
diri^. 

Subsequent  appHcation  was  made  during  the 
term,  ao  as  to  leave  no  doubt  that  an  applica* 
lion  bad  been  made  to  Sir  James  Graham,  but 
without  obtaining  any  redress. 

Lord  Denmau,  C,  J.  —  We  think  a  manda- 
mus ought  to  be  granted  peremptory  in  the  first 
instance. 

fVHUams,  Cokridge,  and   Wigktman,   J.\ 
concurred. 
.  Role  absolute  for  a  peremptorv  mandamus. 

The  Qnee»r.  John  Lomjf,  Micnaelmas  Term, 

1844.  

Ctafta'f  IBcnrI  9nt^ift  Coart. 

[MeporUd  by  B.  H.  WooLaTCH,  BsQ.,  Barrister. at 
ZmisJ} 

PKACTfCK.  —  IRKBOULARITY.  —  MOTION  TO 
SBT  A8IDK  PROCKBDINOS. — TIMS  WITHIN 
WHICH  TO   BE   MADB. 

Where  a  writ  of  fi.  fa.  was  executed  to  the 
amount  of  the  levy  paid  under  protest  on 
the  7th  :  a  motion  on  the  I  Sth  November  to 
set  aside  the  proceedings,  on  the  ground 
thai  the  dqfendani  had  never  been  served 
with  process  im  the  action,  was  held  too  late, 
Hance  moved  to  set  aside  the  judgment  and 
subsequentproceedings  on  the  ground  of  irregu- 
larity, the  defendant  not  having  been  served 
with  any  process  in  the  action  or  received  anv 
intimation  of  the  proceedings  until  the  7tn 
Nov.,  when  a  levy  took  place  under  a  writ  of 
jjl.  fa,,  the  amount  of  which  was  paid  under 
protest.    The  affidavit  in  support  of  the  pre- 
sent motion  was  sworn  on  the  13th  Nov.,  but 
in  consequence  of  some  informality  in  it  was 
resworn    on  the  20th.      The  question  was, 
whether  the  application  was  in  tune.    [Pe/te- 
«os,  J. —The  rule  is,  that  a  partv  must  come 
promptly.    Where  a  party  hes  oyfor  eleven 
days  ne  can  hardly  be  said  to  come  promptly.] 
In  FUh  V.  Palmer,*^  an  application  on  the  25^ 
to  take  advantage  of  an  irregularity  in  declaring 
too  soon,  which  had  occurred  on  the  7th,  was 
held  to  be  in  time.    Here  there  has  been  no 
intermediate  step.  ... 

Patteson,  J.— The  rule  of  Hihry  Term,  2  W. 
4,  s.  33,  requires  that  the  application  should  be 
raade  within  a  reasonable  tmie  where  there  has 
been  no  intermediate  step.  Where  such  a 
step  has  been  taken  it  will  be  a  bar  to  the  ap- 
nhcation,  even  though  it  be  made  pimnntly. 
Ko  specific  time  has  been  fixed  within  wnidi 
such  a  motion  should  be  made.  The  question 
is,  whether  the  present  application  is  made 

•  2  D.  P.  C.  4(K). 


within  a  reasonable  time,  and  I  am  of  opinioa 
that  the  party  having  lain  b^  for  eleven  days 
after  he  luiew  of  the  irregulanty,  it  is  not. 
Rule  refused. 
Cooh  V.  Peace.    Q.  B.  P.  C.     Michaehnas> 
Term,  1844.  

Crdc^aer. 

[Beported  by  A.  P.  Hurlbstone,  Esa.,  Bar^ 
rister  at  Law.'] 

(Before  Rolfe,  B.,  sitting  alone.) 

On  the  return  of  a  writ  of  trial,  the  plamtiW 
may  proceed  to  sign  judgment  without  waU^ 
ing,  as  in  other  cases,  for  the  expiration  qf 
four  days. 

On  the  37th  of  August  the  plaintiff  had  ob« 
tained  a  verdict  on  a  writ  of  trial  which  was 
returnable  on  the  Sth  of  Sept.  On  the  9th  he 
gave  notice  of  taxation  for  the  following  day, 
and  accordingly  on  the  10th,  final  judgment 
was  signed. 

Montague  Chambers  moved  for  a  rule  to  show 
cause  why  the  judgment  should  not  be  set 
aside  on  the  ground  that  it  was  prematurely 
signed.  The  plaintiff  could  not  sign  judgment 
until  four  days  after  the  writ  of  trial  was  re« 
tumable.  Nicholls  y.  Chambers,  2  Dowl.  P.  C. 
693,  may  seem  to  be  an  authority  to  the  con* 
trary,  but  that  case  was  decided  on  the  18th. 
section  of  the  3  &  4  W.  4,  c.  42,  and  the  atten- 
tion of  the  court  was  not  directed  to  the  19th 
section,  which  enacts  that  all  the  provisions  of 
the  1  W.  4,  c.  7y  so  far  as  the  same  are  appli- 
cable, shall  extend  to  judgments  and  executions 
on  writs  of  trial.  Under  the  provisions  of  that 
act,  a  rule  for  judgment  was  always  required 
until  the  same  was  dispensed  with  by  the  67tk 
rule  of  Hikrv  Term,  2  W.  4.  The  word 
''  forthwith ''  has  in  several  statutes  been  con^ 
strued  to  mean  within  a  reasonable  time. 

Rolfe,  B,  The  19th  section  of  the  3  &  4  W. 
4,  c.  42,  only  re-enacts  such  of  the  provisions 
of  the  1  W.  4,  c  7^  as  are  not  met  oy  a  con* 
trary  enactment.  The  Question  seem  to  me  to 
have  been  decided  by  the  case  of  Nicholis  v. 
Chambers,  and  I  think  that  I  ought  not  to  grant . 
a  rule. 

Rule  refused. 

Gia  y.Tlushworth.  Exchequer,  Michaelmas. 
Term,  Nov.  3. 1844. 
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«.  {     tiOQs,   Cauasi,  aid  ffb^ 
•'*f     ther  Dtrectioos. 
^  ^  C  Baakmpc     Petitions    vA 

\     Ditto. 
.  93    Motions  end  Caoset. 
^^  ((Peti«ion4ay)  PeMtes  ind 
{     Caoaes. 
.  95    abort  CeaoiiH 

Pleaa,  Deaws^ 

Causes,  and  For. 


.  99 


.  30 


Bankrupt     PetiHens    lad 

Ditto. 
(Petition -dsT)     Petitioni, 

StetCeiuee,dtOiaiSS, 


31    Motions  and  Gonses. 


Vl«. 


Saturday 
Monday 

Tnsdny     * 

Wednesday 

Thursday    . 

Friday 

Saturday    . 
Monday 
Tuesday     . 
Wedneaday 
Thursday  . 

Friday 

Saturday.    • 
Monday 
Toesday 
Wednesday 

Thursday    . 


Cianulbr  of  tEtglaiOr. 

•  11     Motions. 

•  13    Petition-day. 

•  14  ( ^^®*'»  Demurrers,  Ecoep- 

•  _  /     tiona.  Causes,  and  Fur- 
'  ^'^  (     ther  Directions. 

.  16    Motions* 

^  2^  i  Unopposed  Petitions,  Short 
S     Causes  and  Causes. 

Pleaa,  Demurrers,  Excep- 
tions, Csuses,  and  Fur- 
ther Directions. 

93  Motioaa. 

i  (Petition-day)     (Jnoppoaed 

94  V      Petitions,  Short    Causes 
)      and  Causes. 

2^  I  Pleas.  Demurrers,  Exeep- 


.18  J 

.  90f 

.  99) 


tions.  Causes,  and  Fur- 
ther Directions, 


.  28  f 
.  29  I 

1  (Petition-day^    Unopposed 
.  30  >     Petitiona,  Short  Causes, 

)     and  Causes. 
,  31    Motions. 


Satoriay 
Monday     . 

Tueaday  . 
Wednesday 

Thursday    . 

Friday    .    . 

Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 
Thursday   . 

Friday    ,     . 

Saturday    . 

Monday  . 
T>Msday  . 
Wedoeedny 

Thursday   , 

Friday   .    . 


^irc  CtmoIlM 


1 1    Motions  and  Oanwa. 
,«  ( (Petition-day )PetiiioBssBd 
)     Canseo. 
Pleae,  Deaawmn,  Kicep- 
ad  For. 


14 


15 


Dirs. 


16    Motions  and  mtlo. 

i  Pleas,  Demurrers,  Excep- 
tions,  Gtuses,  snd  Fur. 
Dirs. 
18    Short  Omaeo  end  Mio. 
90  )  Pleas,   DenMUosn,  Exeep- 
9i  V      tiooa,  Oooaen,  and  Far. 
99)      Dtra. 
.  93    MoUona  and  DiMe. 

(Pieae,  Demnxrem,  Exoep- 


.  94  I     tions.   Causes,  and  Far. 

Dirs. 

Short     Canse^      PedtioBS 

95  I     (unopposed    fiisC,)    aod 

Causes. 

I  iriees,    DenraiTWv,  Excep- 

tions.  Caoees,    and  Far. 

3<jj(Petitieii-dey): 

i      Cauees. 
31     Motions  end 


THE  EDITOR'S  LETTER  BOX. 

Ws  much  remt  to  find  that  the  names  d 
Messrs.  Ritdiard  Attwood  and  J.  W.  Hewett 
of  Farebam,  Attomm  and  SolioilorB,  were  put 
under  the  head  ^' Bankmptcies  Snperseded," 
instead  of,  as  should  have  been  the  owe,  under 
the  head  of  "  Partnerships  Dissolved," 

We  will  consider  the  suggestions  of  *'  Lex," 
and  are  obliged  by  his  communication. 


8^  iifg^I  dbiMtlitt> 

OB, 

JOURNAL    OF   JURISPRUDENCE. 


(  SATURDAY,  JANUABY   11,    1845. 


i^  Quod  magit  ad  WM 
Peiimet,  et  nescSre  raalum  Mt,  agitaBiWk* 

HaftAT. 


THE  APPELLATE  JURISDICTION 
OV  THE  HOUSE  OF  LORDS. 

Thk  state  of  the  Appellate  Jurisdiction 
of  the  Houee  of  Lords  has  lor  the  last  ten 
yean  engaged  the  attention  of  die  legis* 
lature,  and  there  has  been  no  want  of  at- 
Impts  to  refiufm  it ;  and  we  have  no  doubt 
Aat  the  particular  circumstances  under 
which  the  g^neat  case  of  OfComidl  v.  |A« 
Queem  was  decided  will  again  direct  public 
attention  to  it  in  the  approaching  searion 
ofpariianient. 

By  fiff  the  most  important  point,  in  a 
constitutional  light,  involml  in  that  case, 
(however  important  the  other  points  de* 
dded  by  it  maj  be,)  is  that  to  which  we 
bave  already  called  the  attention  of  our 
readers,^  and  which  we  conceive  must 
arordM  much  cyocussion,  via.,  whether  the 
lay  lorda  can  and  should  vote  on  appeals 
in  judicml  matters.  It  was  not  to  be  sup- 
posed that  this  great  event  (of  the  lay 
knk  withdrawing  flrom  voting)  would  be 
allowed  to  pass  by  without  observation ; 
and  we  find,  in  an  article  in  the  Quarterfy 
Mmewj  just  published,  on  the  interesting 
subject  of  Irdand,  which  is  ascribed  uni- 
venally  to  Mr.  Croker,  some  allusion  to 
this  matter,  which  we  think  it  right  to 
notice;  on  all  the  other  points  we  abstain 
from  giving  any  opinion,  at  any  rate  for 
the  present. 

We  cited  in  our  last  number  the  general 
disapproval  of  the  course  taken  on  the 
trial ;  the  writer  thus  continues  :  — 

'*  In  the  first  place,  we  will  observe,  that  the 
*  See  28  L.  O.,  405,  and  ante,  p.  6. 


overrohng  the  adviee  of  the  judges,  though 
undonbtedly  witiim  the  discretion  of  the  House 
of  Lords,  is  a  rare  and  exceptional  procee<fing» 
In  a  cdebrated  case,  Jieeoe  v.  Ltmgt  on  a  cer« 
tain  point  of  kw,  die  Lords,  moved  by  the 
hardship  of  the  individual  case,  reversed  the 
judgment  of  the  court  below,  contrarv  to  the 
opinion  of  all  the  ju^Bfes ;  but  the  noose  of 
Commons,  in  reprotn  of  this  assumption  of 
legislative  authority  in  the  Lords,  immediately 
brought  in  the  10  &  11  Wm.  3,  which  passed 
into  a  statute,  (3  Blackstone,  170,  note.) 
Blackstone  says  that  the  House  of  Lords  are 
attended  by  the  common  law  judges  for  their 
advice  hi  point  of  kw,  and  that  they  have  their 
regvdar  writs  of  summons,  ad  tractandum  et 
eoneiUnm  impeiukmdumi  though  not  ad  consenti^ 
endum.  The  judges,  therefore,  and  not  some 
accidental  number  of  jieers  who  happen  to  have 
been  called  to  the  bar,  are  the  proper  and  con- 
stitutional guides  of  ^e  House  of  Lords  in 
matters  of  uiw.  NtUker  the  constitvtion  of  the 
comUry  aer  the  practice  qf  the  House  of  Lordi 
acknowledge  anything  Uke  an  inperium  in  tm- 
perio  of  law  lords.  There  have  frequently 
been  no  law  lords  attendin/^  parliament,  and 
there  is  no  ohfintion  on  them  to  attend* 
Three  of  those  so  designated— Lords  Wynford, 
Plunket,  and  Langdale— did  not  attend  on  the 
kte  oGcasbn,  if  they  had  the  naolt  miafat  have* 
been  different.  Sometimes — as  so  lately  as' 
1836— there  is  not  even  a  Chancellor;  and 
evervbody  knows  that  Loid  Denman  was  Chief 
Justice,  and  Lord  Cottenham  First  Commis* 
sioner  of  the  Great  Seal,  without  being  peers/' 

There  is  mucli  force  in  this  argument. 
During  a  great  part  of  Lord  Eldon's  chan- 
cellorship, and  in  the  present  century, 
there  were  only  himself  and  Lord  Redes- 
dale  ;  and  at  one  period,  neither  of  these 
learned  persons.  But  Sir  William  Alex-^ 
ander,  C.B.,  and  Sir  John  Leach,  M.R., 
presided   without  a   vote.     If,  then,  the 

M 


The  AppelUae  JwiMetioH  </  the  H<nu€  of  Lords. 


198 

appeal  business  of  the  Lords  was  to  be  dis- 
posed of  exdusively,  and  as  a  matter  of 
right,  by  the  law  lords,  it  might  happen 
that  no  law  Iqrd  might  be  present  at  all» 
or  indeed  be  in  existence.  The  writer 
thus  continues :— - 

*«  Ifi  ordinary  cases,  and  when  the  judges 
are  not  specially  smnmooed,  it  is  delicate  and 
usual  for  lay  lords  to  acquiesce  in  the  decision 
of  the  law  lords ;  but  this  stands  on  a  principle 
diiectiy  adverse  to  the  pretension  in  the  present 
case:  for  the  only  solid  and  constitutional 
ground  for  the  defence  is,  that  when  the 
judges  are  not  present  the  law  fords  are  sup- 
posed  to  speak  their  opinums.  And  moreover, 
m  every  case  which  we  have  been  able  to  trace 
of  a  division  for  supporting  or  reversing  the 
opinions  of  the  judges,  the  lay  peers  have 
voted.  In  the  celebrated  case  of  'I%e  Kmo  v. 
Home,  State  Trials,  xx.  787,  there  was  a  mvi- 
sion  in  the  Lords,  the  Duke  of  Richmond  and 
three  others  voting  against  the  unanimous 
opinion  of  the  judses,  and  eighteen  lay  lords 
and  two  law  lords  for  it  The  discretion  and 
propriety  of  lay  lords  voting  against  all  the 
ludffes  may  be  (and  was  in  that  case  most 
josUy)  questioned;  but  no  one  ever  doubted 
the  propriety  of  lay  peers  voting  with  the 
judges.  We  do  not  presume  to  censure  Lords 
J)enman  and  Cottennam,  or  Lord  Campbell, 
for  differing  from  the  majority  of  the  judges ; 
it  was — ^if  Uiey  had  a  strong,  clear  conviction 
the  other  way — their  duty  as  well  as  their 
right;  but  we  much  regret  that  other  peers 
did  not  exercise  the  same  right,  and  clearer 
duty,  of  maintaining  and  confinning  the  autho- 
rity of  those  advisers  whom  the  constitution 
has  assigned  to  them,  and  who  are  summoned 
to  parliament  like  themselves  for  that  e8i)ecial 
purpose.  •  •  •  The  point  is  sureW  too 
unportant  to  have  been  disposed  of  in  so  nasty 
a  wav.  We  are  quite  sure  that  the  doctrine 
laid  Qown  in  the  first  instance  in  the  case,  that 
such  matters  belong  exclusively  to  what  are 
called  the  law  lords — and  that  without  any 
definition  of  what  a  law  lord  is,  or  any  notice 
to  all  law  lords  to  attend — ^is  wholly  incon- 
ustent  with,  and  would,  if  confirmed  and 
sanctioned,  be  fatal  to  the  jurisdiction  of  the 
House  of  Lords." 

We  do  not  go  to  this  extent;  but  it 
certainly  appears  to  us,  that  if  it  be  the 
intention  to  confine  the  jurisdiction  on 
appeals  to  the  law  lords,  it  will  be  proper 
to  do  so  after  full  discussion  and  de]ibera< 
tion,  and  not  establish  so  important  a  prac* 
tice  indirectly  and  b^  a  side  wind.  We 
are  not  saying  that  this  would  not  be  the 
result  to  which  we  shall  properly  arrive ; 
but  we  do  say  it  is  neither  the  theory  nor 
die  practice  of  the  constitution,  as  now 
existing,  which  we  have  already  endea- 
voured to  show  at  some  length.^ 

^  28  L,  0.1 405. 


We  wish,  however,  briefly  to  call  atten- 
tion to  this  importont  fact,  that  there  have 
been  several  propositions,  coming  froift 
highly  leamea  and  influential  persons,, 
whioh  would  go  far  to  give  the  jurisdiction 
in  this  matter  to  the  law  lords,  with  some 
assistance. 

In  1836,  Lord  Cottenham,  then  Chan- 
cellor,  proposed^"^  that  the  House  of  Lords 
should  sit  and  hear  appeals  and  writs  of 
error,  but  no  other  matters,   during  the 
prorogation  or  dissolution  of  parliament, 
and  that  power  should  be  given  to  summon 
the  equity  judges  to  give  their  attendance 
and  assistance,  in  the  same  manner  as  the 
common  law  judges  are  now  summoned. 
Lord  Langdale,  M.  R.,  at  the  same  time 
proposed  that  there  should  be  a  "  Lord 
Fresident  of  tlie  House  of  Lords  in  matters 
of  appeal  and  writs  of  error ;"  tliat  certain 
<*  Lords  Assistant  on  the  matters  of  appeals 
and  writs  of  error "  should  also  be  ap- 
pointed ;  that  in  case  of  anjr  arrears,  the 
Crown  might,  by  proclamation,  summon 
the  Lords  for  the  purpose  only  of  hearing 
and  adjudicating  on  such  appeals  and  writs 
of  error.     Sir  Edward  SugdoD,  in  1840,** 
proposed  that  the  Court  (^  Appeal  in  the 
House  of  Lords  should  consist  of  the  Lord 
Chancellor  and  two  judges,  to  be  called 
Lords  President,  but  not  necessarily  to  be 
peers;  that  the  Lords  President  should  sit 
as  judges  during  the  hearing,  and  should 
openly  declare  their  judgments,  but  not  to 
have  voices  if  not  peers ;  that  where  there 
was  any  arrears  of  appeals,  the  House  of 
Lords  should  sit  to  hear  them,  notwith- 
standing a  prorogation;   that  the  equity 
judges  should   be   summoned;    that  the 
appeals  in  the  Lords  should  be  heard  with 
as  many  of  the  forms  of  superior  courts  of 
justice  as  are  consistent  with  the  jurisdic- 
tion of  the  House.    Lastly,  in  1842,  Lord 
Campbell  proposed*  that  the    House  of 
Lords  should  sit  and  hear  appeals  and 
writs  of  error  during  the  prorogation  of 
parliament,  but  not  during  its  dissolution ; 
with  a  power  to  the  Queen,  by  proclama- 
tion,  to  discontinue  such  sittings  of  the 
House  of  Lords ;  and  besides  summoning 
the  equity  and  common  law  judges,  the 
judge  of  the  Prerogative  Court  and  the 
judge  of  the  High  Court  of  Admiralty 
might  also  be  summoned. 

It  will  be  seen,  tberefi:)re,  that  there  is 
a  considerable  weight  of  authority  for  pro- 

«  See  bill,  printed  12  L.  O.,  2. 
'^  See  19  L.  O.,  424. 
*  See  23  L.  O.,  370. 


Exemption  of  Governors  from  Arrest, 


longing  the  sittings  of  the  House  of  Lords 
bejrond  the  political  session,  and  for  calling 
in  further  legal  assistance,  in  some  cases 
with  voices,  in  others  not.  And  it  must 
be  admitted,  that  if  these  propositions  were 
carried  — and  we  have  already  said  we 
consider  it  highly  reasonable  and  desirable 
that  they  should  pass  into  law — It  would 
be  a  virtual  surrender  of  the  judicial 
power  of  the  House  of  Lords  to  the  law 
lords,  and  to  those  learned  persons  appointed 
to  assist  them.  But  we  repeat,  tliat  how- 
ever  desirable  it  may  be  to  make  this 
alteration,  it  should  be  made  &^  biU,  and 
after  full  deliberation  and  consideration, 
and  not  in  the  off-hand  manner  in  which  it 
was  made  in  the  case  of  Mr.  O'Connell. 
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bound  to  show  some  reason  or  authoritsr  leaving 
no  doubt  upon  the  point.  The  reference  to 
analogies,  or  the  supposition  of  inconvenient 
consequences,  must  be  much  more  pngnant 
than  any  that  can  he  urged  iA  this  case,  to 
support,  or  even  to  countenance  such  a  dainu 
If  it  be  said  that  the  governor  of  a  colony  la 
ywwi  sovereign,  the  answer  is,  that  he  does 
not  even  represent  Ube  sovereign  generally, 
having  only  the  functk>ns  delegated  to  him  by 
the  terms  of  his  commission,  and  being  only 
the  officer  to  execute  the  specific  powers  witn 
which  that  commission  clothes  him.  'The 
governor,'  (said  Lord  Chief  Justice  De  Grey, 
in  Fabrepas  v.  Mostyn,  I  Cowp.  161,  when  that 
case  was  before  the  C.  P.,  which  afterwards 
came,  by  error,  into  B.  R.,)  'is  the  king's  ser- 
vant ;  his  commission  is  from  him,  and  he  is  to 
execute  the  powers  he  is  invested  with  under 
that  commission,  which  is,  to  execute  the  laws 
of  Minorca  under  such  instructions  as  the  king 
shall  make  in  council.'  It  b  proper  to  ob- 
serve, that  this  was  the  case  of  a  governor  of  a 
province,  formerly  and  once  belonging  to  the 
Crown  of  Spain,  as  TVinidad  formerly  did; 
and  that  one  of  the  arguments  for  the  defen<* 
dant,  upon  his  claim  upon  the  highest  ^und, 
namely,  that  he  was,  by  the  Spanish  law 
and  constitution,  absolute  within  a  district 
at  least  of  his  sovemment,  having  '  supreme 
power  vested  in  him,  and  being  only  accountable 
to  God.'  Asain,  this  court,  in  Cameron  v.  Kyte, 
(3  Knapps'  P.  C.  cases,  332,)  when  a  claim  to 
represent  the  sovereign  and  hold  the  royal 
power  by  delegation  was  set  up,  refused  to 
allow  it,  and  considered  him  as  oidy  an  officer 
with  a  limited  authorihr.  Their  lordships,  in 
deciding  that  case,  referred  to  the  dictum  of 
Sir  WUliam  Scott  in  the  RoUa,  (6  Robinson, 
Adm.  Rep.,  364,)  that  a  naval  commander  may 
be  reasonably  supposed  to  carry  with  him  sucn 
a  portion  of  the  sovereign  authority  as  shall  be 
necessary  to  provide  for  the  exigencies  of  the 
service.  But  they  said  that  this  observation  is 
pbdnly  applicable  only  to  the  case  of  a  com- 
mander carrying  on  war  in  a  remote  quarter, 
and  the  autnonty  necessarily  incident  to  that 
situation,  and  can  have  no  application  to  the 
Nor  must  we  for- 
IsJan^  of  Trinidad,  that  the  defVndant'was,  "ai  I  «^^  m  reference  to  the  positton  of  the  supreme 
the  commencement  of  the  action,  and  still  con- 1 P^^^  '!t  *^*  *'^*^'  ^^^^^y  ^'^^  .^'^  f  ^  ^^'*;?- 
tinues  to  be  Lieutenant-Governor  of  the.^^V?*^  '^  "  .^^  '"  *?  ^^"^'i^!^^  ?•  m'' 
island,  and  as  such,  liable  to  be  sued,  overruled  P*'^""^**^  the  sovereign  hmiself  being  hable 
by  the  said  court, but  "semble,"  «i^ys  the  re^.^  J>?,  *"«*^,5  *l?<f  gh  m  a  particular  manner; 

pirtcr,"  that  thoughjudgment  be  given  against  h^SilL^"^'"'*'^^  "'''''^  ^ 

inch  governor  wl  persSn  is  not  Uabkto  be  ""^"^  "  «>°^«  *^^  occasional!] 

taken  in  execution  while  on  service.   There  was 


EXEMPTION  OF  GOVERNORS  FROM 
ARREST. 

Bv  Stat.  11  &  12  Will.  3,  c.  12,  an  act  made 
to  punish  governors  of  plantations  for  crimes 
committed  by  them  in  such  plantations,  it  is 
recited  that  a  due  punishment  is  not  provided 
for  such  offences,  and  that  governors,  &c.  have 
taken  advantage  thereof,  "  not  deeming  them- 
selves punishable  for  the  same  here,  nor  ac- 
countable for  their  crimes  and  offences  to  any 
person  within  their  respective  governments  and 
commands,"  but  it  will  be  seen  that  this  does 
not  apply  to  civil  officers.  In  Fahrigas  v. 
Mostyn,  1  Cowp.  161,  Lord  C.  S.  Mansfield 
said,  "  No  criminal  prosecution  lies  against  a 
governor,  and  no  civil  action  lies  af^ainst  him, 
because  what  would  the  consequences  be? 
Why,  if  a  civil  action  lies  against  him,  and  a 
judgment  obtained  for  damages,  he  might  be 
taken  up  and  put  in  prison  on  a  capias^  and 
therefore,  locally,  during  the  time  ot  his  go- 
vernment, the  court  in  the  island  cannot  hold 
plea  against  him."  See  also  Tandy  v.  Earl  of 
Westmoreland,  27  St.Tr.  1246 ;  20  St.Tr.  229. 

In  a  recent  case,  a  plea  to  an  action  of  debt,  .        ,    .  ,    

brought  in  the  court  of  First  Instance,  in  the  "^^  9^  ^  colonial  governor 

»  '  ^i    "" ,  .     .      '  .  I  get,  m  reference  to  the  position  of  the  supreme 


Brougham,  in  giving  judgment,  entered  fully 
into  the  subject,  from  which  we  may  give  the 
follomng  extract : — 


ly  maintuned, 
it  would  still  be  greater  than  the  appellant's 

appeal    to    the    Privy  Council.      L^^d  "«[«™^^«"PP<^«*«  *^«  1^^^*^  ?^  3  «^^^^^ 
Tt .._   _.  ^.^     ..i^^_.  .     _.-  .^  *.«   itobe.    The  consequences  imagined  to  follow 

from  holding  the  governors  liable  to  actios  like 

their  fellow  subjects  are  incorrectly  stated,  and, 

if  true,  would  not  decide  the  question.    For  it 

"  It  may  safely  be  affirmed,"  said  his  lord-  by  no  means  follows,  that  because  an  actioii 

ship,  "  that  the^  who  maintain  the  exemption  may  be  maintained  and  judgment  recovered. 

of  any  person  from  the  law,  by  which  all  the  I  therefore  the  same  process  must  issue  against 

king's  subjects  are  bound,  or  what  is  the  same '  the  governor  as  against  another  person  pending 

thii^,    from    the  jurisdiction  of  the  courts, ;  his  government.    His  being  liable  to  be  taken 

which  administer  that  law  to  all  besides,  are  |  in  execution  is  not  the  necessary  consequence 
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of  his  being  liable  to  have  a  judgment  against 
Um.    Iliere  wece   anciently  more  instances 
than  happily  now.  of  persons  pn?Qe§;ed  from 
legal  process;  but  there  are  still  some  such 
examples,  as  privilege  of  peerage  and  of  par- 
liament, and  of  persons  m  attendance  upon 
the  sovereign,  and  upon  coiurts   of  justice. 
None  of  these  privileges  protect  from  suits,  all 
inore  or  less  protect  from  personal  arrest  in 
#xecution^  or  judgment  recovered  by  suit.    In« 
jeed  the  old,  and  we  mav  now  say,  obsolete 
writ  of  protection  which  tne  King  granted  to 
his  aervants  and  debtors,  purported  to  be  a 
protection  from  all  pleas  and  suits;  yet  the 
courts  held  that  no  one  should  thereby  oe  de- 
byed  in  his  action,  but  only  that  execution 
should  be  stayed  after  judgment.    Cro.  Jac. 
419,  25  £dw.  III.  St.  5,c.  119.    It  maybe 
observed  in  passing,  that  those  protections 
were  a  provision  made  by  the  old  law  for  the 
security  of  persons  in  the  foreign  service  of 
Ale  crown ;  as  commanders  of  armies,  ambas- 
sadors, and,  doubtless,  governors  of  the  con- 
tinental dominions  also.    Co.  Litt.  130  a.    It 
theiefore  is  not  at  all  necessary  that  in  holding 
Sl  governor  liable  to  be  sued,  we  should  hold 
his  person  liable  to  arrest  while  on  service, — 
(hat  is,  while  resident  in  his  government*    It 
is  not  even  necessary  that  we  should  meet  the 
sufigestion  of  his  goods  in  all  circumstances 
being  liable  to  be  taken  in  execution, — though 
that  is  subject  to  a  different  consideration. 
Next,  suppose  all  these  alleged  consequences 
had  been  accuratdv  stated,  they  could  not  ne- 
OPtsari]^  decide   tne  question:   many  cases 
might  oe  put,  of  as  great  inconvenience,  and 
oven  of  as  great  violence  done  to  public  feel*^ 
ing,  and  as  great  mischief  to  the  public  ser- 
vice, by  the  execution  of  legal  process^  as  any 
in  the  cases  that  have  been  put.    Yet  in  none 
of  these  circumstances  can  it  for  a  moment  be 
pietended  that  the  law  is  not   to  take  its 
oourae.    The  inconvenience  which  would  z^ 
milt  from  a  general  officer  or  an  ambassador 
being  taken  in  execution,  on  the  eve  of  his 
depttrtore  on  service  abroad,  or  the  mischief 
that  would  ensue  to  the  administration  of  jus- 
tice from  a  judge  being  taken  in  execution 
almost  at  any  time,  are  quite  undeniable;  but 
fonallv  certain  it  is,  that  these  inconvenienoes 
offarea  no  argument  whatever  against  the  un- 
flMstionable  liability  of  all  tiiose  .frmctionaries 

iibjects. 


to  undergo,  like  the  rest  of  the  king's  su] 
t^  iMToeess  of  the  law.  Indeed,  it  is  manifest, 
thiit  if  these  aUedged  consequences  prove  any. 
thing,  they  prove  too  muoh;  they  go  to  set  iq> 
•nnoEiomptionfrom  suit  in  the  courts  of  this 
tmxatev  during  the  eontinuanoe  of  the  gover- 
mu^$  functions.  For  nothing  that  happens  to 
Um  within  the  limits  oi  his  own  government 
conld  be  much  mat9  injuriousto  his  autho- 
|Mthan  his  being  outiawvd  in  the  eourts  of 
Wiitminster,  or  having  judgments  against  h^ 
dMio;  «i9IMNBBg  he  pnevented  the  outlawry 
bf  Appearing  to  the  actions.  Then  is  there 
«nx  amhority  of  decided  cases  for  the  position 
in  question?  It  is  unnsoessary  to  say  any- 
of  TMy  r.  LonI  Westmorfkmd,  (27, 


State  Trials,  1246 ;  39  State  Trials,  229,)  be- 
cause the  question  there  arose  ujion  an  act  of 
the  Lord  Lieutenant  in  his  capacity  of  gover- 
nor, and  because  there  would  be  no  suety  in 
relymg  upon  the  report  of  the  case ;  it  ascribes 
Jieta  to  the  court,  which  there  is  every  reason 
to  suppose  must  be  inaecuralBly  reported  ^r^s, 
in  some  of  which  it  to  impo^Me  to  concur* 
The  case  of  FmMaas  v«  Mostwn,  when  it  came 
by  error  into  the  lung's  Bench,  fumishes  the 
only  thing  like  authority  for  the  contention  of 
those  who  seek  to  impeach  the  judsment  under 
review,  and  it  is  not  pretended  that  the  deci- 
sion is  upon  tiie  point  now  in  question.    An 
action   of  treqmss   and  fslse   impriflonment 
having  been  brouffht  against  the  governor  oC 
Mmorca,  he  pleaded,  1st.,  the  jimeral  isoM, 
and  then  a  justifioition :  that  he  &d,  as  gover- 
nor, and  in  the  dischar^  of  his  duty,  im- 
prisoned and  removed  plamtifl^  to  prevent  and 
put  down  a  riot  and  mutiny  in  wnich  he  waa 
engaged.    To  this  special  plea  there  was  a 
replication  de  i^fmia,  and  ooth  issues  were 
found  for  plaintm^  whereupon  the  defendant 
having  tendered  a  bill  of  exceptions,  on  the 
ground  that  the  learned  judge  who  tried  the 
cause  ought  to  have  directed  the  jury  to  find 
for  the  mendant,  because  he  had  acted  as 
governor  of  Minorca,  and  was  not  liable  to  be 
sued  in  the  courts  of  England,  for  acts  done  in 
Mmorea,  a  writ  of  error  was  broufht  in  B.  R., 
and  the  comt  gave  judgment  for  the  defendant 
in  error,  (phdntifi  Mow,)  holding  it  quite  clear 
that  an  action  will  lie,  and  that  the  learned 
judge  did  right  in  not  directing  the  jury  as  re- 
quired by  the  defendant.    There  having  been 
no  evidence  to  support  the  plea  of  justification, 
there  could  be  no  oDjection  taken  to  the  finding 
of  the  jury,  and  a  motion  for  a  new  trial  in  the 
Common  Pleas  had    been   refused,    whether 
made  against  the  verdict  or  against  the  hide's 
direction  does  not  distinctly  appear,    ^or,  in- 
deed, is  it  quite  clear  from  the  report,  in  which 
way  the   governor's  counsd  reallv  meant  to 
shape  their  case;  and  this,  thouffn  three  ela- 
borate aiguments  had  been  held,  is  observed 
upon  by  the  court  in  passing  the  judgment. 
Inis  much,  however,  is  quite  certain — that  the 
decision  is  not  against  the  liabflihr  of  Gover- 
nor Mostyn,  to  be  sued  in  the  island  during 
his  government,  even  for  acts  of  state  done  by 
him,  much  less  for  a  private  debt  contracted 
in  his  individual  capacity,  before  the  govern- 
ment commenced.     It  is  only  a  decision  Uiat 
he  was  liable  to  be  sued  in  En^^and  for  personal 
wrongs  done  by  him  while  governor  of  Mmor- 
ea,   Kor  does  the  decision  thus   given  rest 
upon  anv  doctrine  denying  his  liability  to  be 
sued  in  the  island.    There  is  no  doubt  a  dictwn 
of  Lord  Mansfield  m  giving  the  judgment, — 
that  **  the  governor  is  hi  the  nature  of  a  \'iceroy, 
and  that  therefore,  locally  duringhis  government, 
no  dvil  or  criminal  aetion  will  lie  against  him/' 
And  the  reason,  and  the  only  reason,  given  £ar 
this  position  is,  because  upon  process  he  wooM 
be  flulQect  to  imprisonment;  with  the  nmsc 
profound  respect  ior  the  anthority  of  that  illus- 
trious judge,  it  must  be  oboerved,  tbat,  as  has 
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tfreat  diDtcult}'  would  arise  how  to  try  suits 
Drought  against  them  in  consequence  of  their 
official  position ;  but  the  (loesibility  of  such 
difficulties,  whatever  legislitiTe  enactments  it 
might  give  rise  to  upon  its  nearer  approad)* 
can  never  surely  be  urged  as  a  reason  for  de- 
nying what  all  men  know  to  be  the  law,  namely, 
that  those  parties  are  liable  to  be  sued.  The 
judgment  appealed  from  must,  therefore,  be 
affirmed,  and  their  lordships  see  no  reason  for 
varying  from  the  general  rule.  It  must,  there- 
fore, be  affirmed,  with  costs.  Hill  r.  Bigge,  3 
Moore,  465. 


been  ahawn,  the  governor  being  liable  to  pro- 
cess duiinii  his  government,  would  not  of  any 
neceasity  IbUow  from  his  being  Uable  to  action, 
and  tbttt  the  same  argument  m^ht  be  used  to 
ahov  that  an  action  Ues  not  agunst  persons 
enjojiog  undoubted  freedom  from  arrest  by 
reason  of  prhrilege.  But  the  decision  in  the 
case  does  not  rest  on  this  dictum .-  on  the  con- 
trary. Lord  Mansfield  goes  on  to  say  that  ano 
ther  reason  of  a  different  kind  *'  would  alone 
be  dedatve ;"  and,  indeed,  the  dictum  itself  is 
introduced  as  if  the  question  had  arisen  upon  a 
plea  in  abatement  to  the  jurisdiction ;  whereas 
It  arose  not  on  the  pleadings  at  all,  as  his  lord- 
ship  mon  Uian  once  remarked.  Nothing  can 
be  mora  dear  than  the  action  being  of  a  tran- 
sitocT  nature :  its  being  maintainable  in  Mvnorea 
would  not  have  prevented  it  from  lying  in 
England  also.  It  is  a  possibility  that  the  ex- 
presakms  used  may  have  been  somewhat  altered 

S-SLl?^!  r^St'^.^r^i'S'  ^1  -.be  useful  .o  .Ute.  that  so  far  as 
m«uwr  in  wiiich  the  Privy  ConncU  deals  with  I  "^^  l^*ve  observed  ourselves,  or  have  been 
colonial  law,  as  a  similar  case  to  that  of  courts  informed,  no  materia!  alteration  has  been 
hanring  to  examine  questions  of  foreign  law,  j  made  in  tlie  practice  of  couveyaiiciog 
which  is  proved  as  matter  of  fact.  But  sup-  •  since  the  new  act,  7  &  8  Vict.  c.  76,  came 
poaing  tiie  report  is  quite  accurate  in  all  respects,  I  into  operation.  We  have  heard  indeed  of 
the  dttdaion  m  no  way  supports  the  contention  certain  instruments  on  parchment  being  in 
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eKistence»  commencing  **•  Thi$  dted^*  bat 
we  apprehend  the  great  majority,  and  oer- 
tainlj  all  ttot  ve  have  seen,  begin,  as 
heretofore,  with  those  apparently  immortal 
words  '•  This  indenture/*  The  reference 
to  the  act  dispensing  with  the  lease  for  a 
year,  4  &  5  Vict.  c.  21,  has,  we  believe,  in 
no  case  been  omitted  in  a  deed  intanded 

But  in 


of  the  appellant.  A  case  was  decided  in  par- 
liament, at  the  end  of  Charles  the  Second's 
reign — Duttm  v.  Hoive^f— which  Governor 
Moatyn's  counsel  relied  much  upon,  and  in 
which  the  judgment  of  all  the  radges  (for  it  had 
been  brought  from  the  Excnequer  Chamber 
and  King's  Bench)  was  reversed,  and  a  gover- 
nor hflid  not  liable  to  be  sued  in  Enj^land  for 
imprisoning  a  person  guilty  of  oficial  dehn- 

?ir2ur^' Z  SKdTo%rLL.^tr jio^  release 

Governor  Moetyn's,  much  less  for  the  defence  settlements  of  real  estate  the  usual  hmita- 
to  the  present  action.    It  went  on  the  ground  I  tion  «*  to  trustees  to  preserve  contingent 
of  die  governor  and  his  council  having  acted  <  remainders,"  has  tn  many  cases  been  struck 
judicially;    and  though  the  council  for  the  out. 
plaintiff  in  error  before  the  House  of  Lords  ^ 

urged,  among  other  things,  that  the  governors 

of  Scotland  and  Ireland  could  not  be  sued,  so  tvivg  ni?  r^niTWT 

did  they  abo  contend,  that  it  would  be  eaually  THE  INNS  OF  COl  RT. 

dangerous  to  sue    privy    councillors    (Show,  

P'  V'  ??) ;  a  PW ition  probably  as  much  disre-       ^.^  ^^^    .  j  ^^  ^^^  ^;^  the  benchers 

tSSiSe?aJ^rt?nl^^^  "«'   ^^'^^   ^"^^   ****  P^"^^  ^*"'^ 

othira«SUsofthesa^cast,bythejndgesUmposed    on    them,     of   considermg    the 

of  the  three  courts  who  had  pronounced  it.  charges  affectmg  some  unworthy  ntierabers 

It  is  unnecessary  to  say  anything  respecting  of  the  bar,  and  have  not  been  unwilUng^  ir 

the  statatory  provision  of  11th  and  12th  Will,  necessary,  to  vindicate  the  honour  and  re- 

3,  c.  1%  wfaicb  in  one  view  makes  rather  more  gpectability  of  the  profession,  where  such 

against  the  appe^t  than  it  does  for  bim,  nor  '^       ^^^  be  satisfactorily  esUblished.. 

resneetmsr  t&  alleized  mdicud  powers  of  the  g^^f^^^^g^  gj^^g  ^3  „^,ch  pleMure  to  liear 


respecting  t&e  alleged  judicial  powers 
Govcinoe  of  Trinidad,  as  he  appears  not  to 
Btaad  in  die  sknafiion  which  has  been  supposed. 
It  cMBot  be  alleged  that  the  process  runs  in 
his  name ;  and  even  if  he  were  O'hich  he  is 
not)  the  Ck>urt  of  Error,  that  would  not  decide 
thathe  cannot  be  sued.    The  judges  of  courts 


that  the  state  of  the  inns  of  court,  with 
reference  to  tl>e  assistunce  given  by  those 
institutions  to  legal  learning  and  legal 
education,  is  also  under  the  consideration 
of  these  learned  persons ;  and  we  do  not 


m  tlna  country,  which  hare  the  most  unques-  j^-^j^    of   seeing  the  establishment 
and  cases  might  easUy  be  figured,  in  which!  a  degree  is  conferred. 
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We  may  add,  Uiat  with  reference  to  thel  confinn,"  never  omitting  the  word  "grant." 
case  to  which  we  alluded  in  our  last  num-  i  Thi«  dirtinction  betwwn  the  words  used  by  a 
ber,  as  not  having  been  established,  we  t™****""!****  '^^LT^^^!!k 
hav'ere^ontobef  e  that  the  final  and  -^^J'^tt^d^tJL^"*^'?!^  ZK 
fbrmai  decision  of  the  benchers  has  not  |^  ^^^  ^^  implied  that  the  paity^  granting 
yet  been  given,  and  we  deem  it  improper       •        -  ,  5?       ., 

to  enter  into  details  until   such  decision 
shall  have  been  pronounced. 
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undertook  to  warrant  or  covenant  that  the 
grantee  should  enjoy  the  property  according  to 
the  terms  of  the  conveyance.  Brownrng  r. 
Wright,  2  Bos.  &  PolL  21. 

Considering  what  it  was  that  this  covenant 
amount^  to,  namely,  that  the  party  making  it 
would,  if  the  grantee  was  turned  out  of  pos- 
session by  a  hostile  claimant,  make  good  the 
loss  out  of  his  own  pocket,  it  would  be  seen 
that  it  was  clearly  an  engagement  that  a  trustee 
ought  not  to  be  requir^  to  enter  into.  Ac- 
cordingly, it  was  a  nile  of  conveyancing,  that 
a  trustee  never  entered  into  covenants  for  title« 

a 


TRANSFER  OF    PROPERTY 

7  4-8  Vict.  c.  76. 

IdR.  Shadwell  delivered  his  fifth  lecture  |  nor  indeed  into  anv  covenant  at  all,  except  _ 
on  this  act  on  the  l6th  December.  After  ad- '  covenant  that  he  himself  had  not  done  any- 
verting  again  to  the  doubts  which  had  arisen '  thing  to  imujre  or  encumber  the  estate.  As  a 
on  the  construction  of  the  enactment  relating '  trustee  did  not  enter  into  express  covenants  for 
to  the  lord's  fine  on  the  sale  of  a  contingent !  title,  so  neither  did  he  convey  by  the  word 
remainder  in  copyholds,  of  which  he  had : "  grant,"  which  was  said  to  imply  covenants 
treated  in  the  preceding  lecture,  he  proceeded  i  for  title.  This  was  the  general  rule.  Phitt  on 
to  consider  the  state  of  the  law  relating  to  I  Covenants,  p.  48  &  49.  But  there  was  an  cx- 
lExpectancies,  which  the  new  act  did  not ,  ception  to  it  in  the  case  of  a  conveyance  by 
alter.  i  trustees  of  advowsone,  or  tithes,  or  rentcharges. 

He  then  entered  on  the  6th  section,  which  ;  or  reversions,  or  other  incorporeal  here^to- 
he  stated  to  be :  "  That  neither  the  word ,  ments,  which  were  said  to  lie  in  grant  and  not 
'  grant '  nor  the  word  '  exchange '  in  any ,  in  demesne.  To  a  conveyance  of  incorporeal 
deed  shall  have  the  effect  of  creating  any  war-  j  hereditaments  thus  lying  in  grant,  it  was  said 
ranty  or  right  of  re-entry,  nor  shall  either  of  that  the  word  "grant"  was  indispensable;  and 
such  words  have  the  effect  of  creating  any  co-  ,  between  these  two  conflicting  requisitions,  of  a 
venant  by  impUcation,  except  in  cases  where  i  trustee  not  conveying  by  the  word  "grant,** 
by  any  act  of  parliament  it  is  or  shall  be  de-l&ud  of  incorporeal  hereditaments  not  being 
clared  that  the  word  'grant*  shall  have  such  properly  conveyed  without  the  word  " grctnt" 
effect."  I  some  practitioners  attempted  to  steer  a  middle 

He  had  explained  in  a  former  lecture,  when  i  course,  by  making  the  trustee  convey  thus : 
commenting  on  the  3rd  section,  that  when  at  "  The  said  A.  B.  doth  hereby  grant,  by  way  of 
the  present  day  an  exchange  of  lands  was  to  be  |  conveyance  only,  but  not  bv  way  of  covenant.^' 


^ected,  it  was  not  the  practice  to  resort  to  the  This  expedient  however  dia  not  find  favour  in 
old  common  law  method  of  exchange,  which  the  eyes  of  Lord  Eldon.    Whenever  the  form 
was  a  distinct  species  of  conveyance ;  and  he  came  under  his  lordship's  notice,  he  w 
then  stated  the  several  inconveniencies  attend-  '  to  make  some  sarcastic  remark  upon  it. 


waa  sure 
asking 


ing  that  old  common  law  method  of  exchange  — '*  How  can  you  grant  without  covenanting, 
wmch  had  gradually  led  to  its  falling  into  when  grant  implies  covenant?' 
disuse ;  and  that  the  present  method  of  effect- :  It  may  probably  be  presumed  to  have  been 
ing  an  exchange  was  by  two  conveyances,  his  lordship's  opinion,  as  it  was  that  of  the 
governed  by  the  same  rules  as  other  convey-  i  majority  of  professional  men,  that  the  word 
ances,  and  not  differing  from  them  except  mlsf^^t  was  not  necessary  to  the  conveyance  of 


this — ^that  in  each  conveyance  the  consideration 
to  the  conveying  party  >va8  the  acceptance  of 
land,  and  not  the  acceptance  of  money.  This 
being  so,  so  much  of  this  6th  section  as  relates 
to  the  word  "  exchange  '*  must  be  considered 
as  applying  to  obsolete  law,  and  not  producing 
any  practical  effect. 

In  looking  over  conveyances,  it  would  be 
observed  that  trustees  and  mortgagees,  when 
narties  to  them,  were  seldom  made  to  convey 
by  the  word  "  grant."  If  it  were  an  estate  in 
fee  simple,  they  were  usually  made  to  convey 
by  such  words  as  "bargam,  sell,  alien,  and 
release,"  while  the  party  beneficially  interested. 


incorporeal  hereditaments,  but  that  any  other 
conveying  words  would  do  equally  well.  Saa*> 
ders  on  Uses  &  Trusts,  vol.  2,  p.  4,  title  ''grant.'* 
It  was,  however,  to  settle  tlus  doubt,  as  well, 
perhaps,  as  to  provide  for  the  case,  which  must 
sometimes  happen,  of  a  trustee  being  allowed 
by  an  unskilM  practitioner  to  convey  by  tha 
word  grant f  that  this  word  grant  was  deprived 
of  its  sting,  by  enacting  that  the  word  grant 
"  shall  not  have  the  effect  of  creating  any  €90- 
venant  by  impHcation." 

The  onlv  oojection  the  lecturer  had  heard  to 
this,  if  indeed  it  was  one,  was,  that  it  was  run** 
ning  counter  to  the  stream  of  legislation  in 


the  vendor  or  the  mortgagor,  used  such  words!  other  cases,  for  that  in  many  of  the  late  acta, 
as  "grant,  bargain,  sell,  alien,  release,  and  I  the  church-building  acts,  for  example,  it  was 
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ezpresalv  enacted,  for  the  purpose  of  shortenini; 
the  deeOB,  that  the  word  '*  grant "  should  imply 
the  usual  covenants  for  title;  and  it  was  to 
meet  these  cases  that  the  exception  was  made 
at  the  end  of  the  section :  "Except  in  cases 
where  hy  any  act  of  parliament  it  is  or  shall  be 
declared  that  the  word  '  gram '  shall  have  such 
effect," 

The  7th  section  was  as  follows  :  "  That  no 
conveyance  shall  be  voidable  only  when  made 
by  feoffment  or  other  assurance,  where  the 
same  would  be  absolutely  void  if  made  by  re- 
lease or  grant;  and  that  no  assurance  shall 
create  any  estate  by  wrong,  or  have  any  other 
effect  than  the  same  would  have  if  it  were  to 
take  effect  as  a  release,  surrender,  grant,  lease, 
bargain  and  sale,  or  covenant  to  stand  seised, 
(aa  the  case  may  be)." 

Mr.  Sanders,  in  his  Uses  and  Trusts,  vol.  2, 
p.  21,  title,  Feoffinent,  says,  "  that  however 
dender,  bare,  or  tortuous  the  possession  of  the 
feoffor  is,  his  feoffment  necessarily  and  un- 
avoidably vests  the  freehold  in  the  feoffee  till 
the  disseisee,  by  entry  or  action,  restores  his 
possession,  and  that  a  fine  may  be  levied,  or 
common  recover]^  suffered,  upon  this  estate  of 
freehold  by  disseisin,  which  feoffment,  fine,  and 
recovery  bar  the  oMmer  of  the  freehold  and 
inheritance." 

This  was  the  description  of  a  conveyance 
operating  by  wrong,  and  it  was  to  do  away 
inch  this  peculiar  effect  of  a  feoffment  that  this 
7th  section  was  introduced  into  the  act. 

The  mention  of  feoffment  reminded  the  lec- 
turer, that  in  conunenting  on  the  2nd  section 
he  omitted  to  consider  what  effect  the  present 
act  had  upon  conveyances  by  corporations,  who 
usuaUy  conveyed  freehold  estates  by  feoffhient. 

Corporations  convey  by  feoffment,  and  not 
like  individuals,  by  lease  and  release ;  because 
the  lease  for  a  year,  which  was  usually  a  bar- 
gun  and  sale,  implied  that  the  bargainor  was 
seised  to  the  use  ot  the  bargainee  for  the  year, 
and  this  machinery  could  not  be  applied  to  a 
corporation,  because  it  was  said  that  a  corpo- 
ration cannot  be  seised  to  the  use  of  another. 

For  this  reason,  it  had  hitherto  been  the 
settled  practice  to  make  corporations  convey 
by  feoiEment ;  and  the  question  was,  whether 
this  act,  which  professed  to  relieve  parties 
from  the  necessity  of  using  the  lease  for  a  year, 
thereby  gave  to  corporations  the  power  of  con- 
veying by  release  alone,  without  feoffment,  and 
wnhoat  livery  of  seisin* 

The  doubt  rested  on  the  peculiar  wording  of 
the  2nd  section:  "That  every  person  may 
convey  by  any  deed,  without  livery  of  seisin, 
such  estate  as  before  the  act  he  migtit  have  con- 
veyed by  lease  and  release."  But  by  lease  and  re- 
lease, as  commonly  understood,  a  corporation 
could  not  convey ; — ^was  a  corporation,  there- 
fore, within  this  section  of  the  act  ? 

llie  lecturer's  attention  was  drawn  to  this 
point  hy  finding  it  among  the  remarks  which 
nad  been  entrusted  to  him,  that  were  made  by 
the  counsel  to  whom  copies  of  the  bill  were  for- 
warded, on  its  being  first  introduced  into  the 
House  of  Lords.     One  of  these  gentlemen 


pointed  out  the  difficulty  he  had  been  mention- 
mg,  and  suggested,  that  instead  of  the  words 
"  such  estate  as  before  the  agt  he  might  have 
conveyed  by  lease  and  release,"  they  should 
have  been,  "  such  estate  as  before  the  act  he 
might  have  conveyed  by  feoffment.*' 

The  suggestion  however  was  not  attended 
to.  When  it  was<  known  that  the  person  by 
whom  it  was  made,  was  the  late  Mr.  Duval ; 
it  would  be  seen  that  the  doubt  left  upon  the 
clause  by  the  neglect  of  that  suggestion  was 
an3rthing  but  a  trifling  one.  The  practical 
conclusion  was,  that  till  the  decision  of  a  court 
upon  the  point,  those  advising  on  conveyances 
by  corporations,  including  of  course  grants  by 
them  of  freehold  leases  for  lives,  roust  insist 
upon  the  ancient  custom  being  followed,  of 
taking  the  ^prant  or  other  conveyance  by  feoff- 
ment with  hvery  of  seisin. 

The  next  section,  the  8th,  which  effected  a 
chan|re  of  the  name  and  ouatities  of  contingent 
remamders,  had  probably  attracted  as  much 
attention,  and  excited  as  much  discussion,  as 
any  part  of  the  act.  How  it  would  work,  it  was 
of  course  the  height  of  presumption  to  preset, 
until  it  had  undergone  a  ^ood  deal  of  that  jo- 
dicial  discussion  to  which  it  was  inevitably  des- 
tined. The  lecturer,  however,  confessed  him- 
self prejudiced  in  its  favour,  and  the  clear  sim- 
plicity with  which  it  effected,  or  purported  te 
effect,  its  object,  appeared  to  him  to  deserve 
the  character  that  had  been  sometimes  ^ven 
as  descriptive  of  fine  writing :  "  That  it  is 
natural  without  being  obvious." 

The  section  was  rather  a  long  one,  and,  for 
the  benefit  of  those  not  much  acquainted  with 
the  subject,  he  would  state  what  the  principal 
grievance  was  that  this  section  proposed  to  re- 
medy. To  do  so,  he  must  carry  his  hearers  back 
for  a  moment  to  the  feudal  times.  The  extreme 
respect  which  the  law  paid  to  the  estate  of 
freehold,  arose  from  this,  that  the  freeholder 
was  the  man  who  was  to  do  the  lord,  of  whom 
he  held,  suit  and  service, — ^to  follow  him  to  the 
field,  to  furnish  him  with  soldiers,  and  to  aid 
him  with  money  when  he  was  taken  prisoner, 
when  his  son  was  knighted,  or  when  his 
daughter  married, — in  short,  on  aU  his  occa- 
sions. Tlie  estate,  which  was  to  bind  the 
holder  of  it  to  aU  tlds,  was  cleariy  too  impor- 
tant ever  to  be  allowed  to  remain  vacant;  it 
therefore  became  a  maxim,  that  if  on  the  deter- 
mination of  the  estate  of  the  freeholder  there 
was  not  any  one  ready  at  the  very  instant,  ac- 
cording to  the  terms  of  the  grant,  to  step  into 
his  place,  the  feud  reverted  to  the  lord.  From 
this  origin  was  derived  the  modem  maxim, 
that  if  at  the  determination  of  the  particular 
estate  the  next  remainder  expectant  upon  it 
was  not  ready  to  vest  in  possession,  it  was 
gone  for  ever.  This  was  often  productive  off 
great  hardships,  and  was  the  evil  proposed  to 
be  remedied  by  this  section.  Suppose  a  limi- 
tation to  a  roan  for  life,  remainder  to  first  and 
other  sons  in  tail :  as  long  as  the  man  had 
no  son,  the  limitations  to  his  unbem  sons  were 
contingent,  and  by  feoffinent  he  might  destroy 
them ;  but  what  could  be  harder  than  that  is 
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Mich  a  case  the  &ther  ahould  have  this  poirer  ? 
There  were  anomalies  enough  to  be  sure  in  this 
part  of  the  law ;   for  though  the  contingent 
remainders  might  be  thus  destroyed,  if  Vieiy 
fvere  legal  remainders,  if  they  were  equitabk 
lemainders,  they  could  not.      Conveyancing 
also  stepped  in,  m  all  well  drawn  instruments, 
to  prevent  this  hardship,  by  interpo^ng  be- 
tv/een  the  estate  for  life  to  tl^  father  and  the 
contingent  remamders  in   tail  to  the  unborn 
children,    a  limitation  to  trustees  and  their 
heirs,  during  the  Ufe  of  the  father,  upon  express 
trust  to  preserve  these  contingent  remainders : 
a  limitation,  the  apparent  uselessness  of  which, 
in  the  commencement  of  their  studies,  had  no 
doubt  often  struck  them  as  sufficiently  absurd. 
One  of  the  consequences  of  this  legal  pro- 
tection to  contingent  interests  would  be,  the 
doing  away  with  Uie  necesnty,  in  future  settle- 
ments, of  this  notation  to  trustees  to  preserve 
contingent  remainders.      He  had  heard  the 
contrary  frequently  asserted  in  conversation, 
and  had  also  seen  it  stated  in  print ;   it  being 
said  that  these  trustees  were  now  as  requisite 
to  preserve  the  estate  of  the  tenant  for  life  from 
foneiture,  as  they  formerly  were  to  preserve 
the  contisffent  rraiainders.    But  this  he  appre- 
hended to  be  a  mistake :  the  ordinary  causes  of 
forfeiture  are  now  all  gone.    Felosy  now  no 
longer  worked  a  foiieiture;  waste  no  longer 
worked  a  forfeiture ;  for  the  new  statute'of  limi- 
tations had  abolished  the  action  of  waste  to  which 
forfeiture  was  attached  as  an  inddent  by  statute, 
the  statute  of  Gloucester,  6  Edw.  1,  c.  5 ;  and 
alienation  by  conveyance  operating  by  wrong 
was  no  longer  a  cause  of  forfeiture,  for  that 
kind  of  conveyance  was  abolished  by  this  pre- 
sent act;  and  if  there  did  remain  some  out  of  the 
way  causes  of  forfeiture  for  a  tenant  for  life, 
(one  had  been  mentioned-— a  t^umt  far  life 
making  avowry  as  tenant  in  fee  in  an  action  of 
replevin,)  it  seemed  a  sufficient  answer  to  say 
that  a  tenancy  for  life,  followed  by  contingent 
remainders,  aid  not  seem  to  require  more  pro- 
tection than  a  tenancy  for  life  foliowea  by 
vested  remainders ;  and  yet  it  had  never  been 
the  practice,  in  limiting  estates  for  life  with 
remainders  following  them  which  were  vested 
in  their  commencement,  to  introduce  a  limita. 
tion  to  trustees  to  preserve.    It  would  seem 
therefore  'as  if  for  the  future  it  would  be  a  suf- 
ficient protection  to  the  tenant  for  life  ui  all 
cases  to  make  dispunishable  of  waste. 

The  9th  section,  wluch  enabled  the  personal 
representatives  of  a  mortgagee,  on  the  mort- 
gage being  paid  off,  to  re-convey  to  the  mort- 
gagee the  legal  estate  which  might  have  de- 
scended to  the  heir  or  devisee,  promised  to  be 
a  very  useful  one.  It  was  based  upon  the 
maxim  of  equity,  that  the  money  securod  on 
the  morteage  was  the  principal,  the  estate 
mortgaged  only  the  accessorv. 

The  10th  section  also,  which  enacted  that 
the  receipts  of  trustees  should  be  effectual  dis- 
charytes,  was  a  great  improvement ;  but  as  the 
questions  that  arose  upon  these  two  were  much 
connected  with  mortgages,  he  should  reserve 
them  for  future  consi&ration. 


The  11th  and  12th  sections  bad  nst  aoch 
bearing  upon  practice;  he  thcRfiKC  paaaed 
them  over. 

Of  the  13th  section,  which  was  to  suspend 
the  operation  of  the  statute,  the  tiue  iaSerpre- 
tation  appeared  to  be,  that  after  the  Ist  of 
January  it  did  not  prevent  the  conveyance  by 
a  deed  operating  under  the  act  of  estates  and 
interests  created  before,  but  it  was  so  confusedly 
drawn  as  almost  inevita^'ly  to  lead  to  litigation. 


NEW  RULES  AND  ORDERS  IN  BANK- 
RUPTCY. 

Wb  last  week  printed  the  new  rules  and 
orders  made  under  the  7  &  8  Vict,  c  96,  s.  38, 
for  the  better  carrymg  into  execution  the  statute 
5  &  6  Vict.  c.  116,  as  amended  by  the  7  &  8 
Vict,  c.  96.  llie  orders  are  dated  the  2l8t 
December,  1844,  and  the  foUowing  is  the 
Table  of 

Fees 
to  be  received  and  taken  by,  or  accounted  for 
and  paid  ovor  to  the  Chief  Registrar  of  the 
Court  of  Bankruptcy,  and  to  be  paid  by  him 
as  durected  by  the  7  &  8  Vict.  c.  96,  s.  50 : — 

«.  d. 

On  filing  petition 10 

On  sweaimg  evory  afiidavit    .        •        .  1  ^ 
On  filing  affidavits  and  other  documents  1 

For  every  search 1 

For  an  office  copy  of  the  schedule  and 
accounts  annexed  for  the  ofiidal  as- 
signee, unless  the  petitioner  has  de- 
livered one  at  the  time  of  filing  his 
petition,  per  foUo  of  90  words  • 
For  every  sitting  in  the  matter  of  any 
petition,  by  way  of  chaige  for  the  use 


6 
O 
0 


0  u 


of  the  court 


5  O 


HILARY  TERM  EXAMINATION. 

The  examiners  appointed  for  the  examina- 
tion of  persons  applying  to  be  admitted  at- 
torneys, have  appointed  the  candidates  toattand 
on  JJmr^day  the  23rd  mstant,  at  half-pMt  nine 
in  the  forenoon,  at  the  Hall  of  the  incorpcfraefced 
Law  Society,  in  Chancery  Lane.  The  exami- 
nation will  commence  at  ten  o'clock  jiredael/. 

The  artides  of  derkdi^,  with  anavcra  to  the 
questions  as  to  due  senace,  according  to  the 
regulations  approved  by  the  judges,  must  be 
left  on  or  before  Friday  the  17th  iusUaU. 

Where  the  articles  have  not  expired,  but  win 
expire  during  the  term,  the  candidate  may  be 
examined  conditionally,  but  the  articles  must 
be  left  within  the  first  seven  days  of  teem,  and 
answers  up  to  that  time. 
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PARLIAMENTARY  RETURNS. 

JUDICIAL  0PPICBR8,  AND   0FPICBB9   OF   COURTS   OF   LAW   AND   EQUITY. 
(CoBchMled  from  pmge  l9l,  ante,) 


NAME. 


OFFICE,  PENSION.  &c. 


AMOUNT 

per  Annum. 


RoVinaon,  *  Charles  FrancitlClerk 
Richud8,(»  S.       . 

Richards,  Right  Hon.  John 

Radcliffe,c  Right  Hon.  John 
Rae,  Sir  William 


SALARISi. 

in  Court  of  Qnoen'a  Bench 
One  of  the  Masters  of  the  Court  of  Ezche- 


Third  Baron  of  the  Court  of  Exchequer,  Ire- 
land •        •...• 
Judge  of  the  Prerogative  Court  • 
Her  Majesty's  Advoeate,  Scotland,  Salary 
Allowance  in  lieu  of  Fees  for  criminal  husi- 


SbttdweU,   Right  Hon.  Sir 

Lauttceloc 
Sherwood,'  Thomas 


Sanders,*  G.W. 

StuTgis,  Samnel 


Sngden,   Right     Hon. 


Vice- Chancellor 

4Chief  Clerk  to  the  Masters  of  the  Common 
Pleas.    Salary  and  Fees  rsoeiTed  as  IU> 
gistrar     .         ..... 

Chief  Secretary  to  the  Master  of  the  RoUs 
Pro^sienal  Assignee  of  the  Iiisolrent  Debtors' 

Court 

Fees  . 


Sir 


Stesrart,^  WiUinm 
Seaior.r  NasMu  William 
8kim>w,  Walker 
Stephen,  Heary  John  • 
Stephenson,  Richard  • 
Tindal,  Right  Hon.  SirN.C. 
Turner,*  R. 


*•     •  •      •• 


Tonrens.  Robert  . 

Totrnsend,  John  • 
Vincent,  H.W.  • 
Wigram,!  Right  Hon.  Sir 

Jttnee  ... 
Williams,  Sir  C.F.  • 
Williams,  Sir  John      • 

Wightttan,  Sir  William 
Wingfield,  W.    . 


Wihon.  SirGiffin 


Lord  High  Chancellor  of  Ireland  . 
Re|p*t'*'of^9  Prtrogmti^  Court.  Ireland 
One  of  the  Maaters  of  tibe  Court  of  Chancery 
"  wmiseioner  of  Bankruptcy 

Ditto        •        .        .        . 

Ditto 

Chief  Justice  of  the  Court  of  Common  Pleas 
One  of  the  Masters,  Civil  side.  Court  of 

Queen's  Bench 

Second  Justice  Court  of  Common  Fless,  Ire- 

laod        .        •        •        .        •        • 
Mnsle?  in  Chanceiy,     ditto 
Queen*s  Remembrancer,  Court  of  Exchequer 

Vice-Chancellor  •         •        .        •        • 

Connmssioner  of  Bankruptcy 

One  of  the  Puisne  Judges  of  tba  Court  ol 

Queen's  Bench         .... 
Ditto         •        •        •       •        « 
One  of  the  Masters  of  the  Court  of  Chanoery  t,500    O    Ot 

Compensation  under  3  &  4  Will.  4,  c.  94  .     ^25    0    0^ 


On*  of  tiie  Masters  of  the  Court  of  Chanoery 
Compensation  under  3  &  4  Will.  4,  c.  94 

Walker,*  Robert  Onebye    .  One  of  the  Registrars  of  the  Court  of  Chan- 
cery, salary 

Compensation 


1,387  10    0 
1,000    0    0 


100    0     0 
l,l7t     7     9 


•«      •■ 


f,500    0    0.» 
7«5     0     0" 


1,800    0     0 
350    0    0 


£     i.  d. 

2,000    0  0 

1370    5  9 

3,688  12  4 

3,000    0  0 


2,387  to    0 
6,000    0    O 

M«9    0    0 


1,272     7  9 

8,000    0  0 

2,417  17  6 

2,500    0  0 


1,800 
1,800 
1,800 
8,000 


1,200  0  0 

3,688  12  4 

2,769  4  8 

1,200  0  0 

5,000  0  O 

2,000  0  O 

5,000  0  0 

5,000  0  0 


3,225    0    0 
3,225    0    0 

2,150    0     0 


•  Paid  out  of  fees.  i»  Ditto.  ^  Since  deceased.  ^  Paid  from  fees. 

*"  From  fees  leceiyable  under  Lord  Hardwick's  order,  and  the  older  of  21st  Deoember  1833. 
'  Derived  from  fees  paid  by  the  public.  f  From  the  Suitors' Fund.  ^  Paid  from  fees. 

>  Prom  the  Suitors'  Fund.  i  Ditto.  ^  Fh)mthe  Suitors*  Fee  Fund. 

«  From  the  Suitors' Fond.  ■»  From  the  Suitors' Fee  Fund.  ■  Ditto. 
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Wood^Hugh 


Walton/ W.H 


SALARIES.  ^C 

One  of  tbe  Kegistrars  of  the  Court  of  Cbao-l 

eery,  salary 1,500    0    0* 

Compensation        .|    S50    0    OP 

One  of  the  Masters  of  tbe  Court  of  Exchequer 

Ditto ]....•• 


Wright,  Thomas  Guthrie     ^Auditor  of  tlie  Court  of  Session,  Scotland, 

salary I     700     0     0 

Compensation        .'    319  It    0 


West,  Martin  John 
Winslow,'  Edward 


Commissioner  of  Bankruptcy 
Secretary  of  BanVruptcy,  salary 
Fees  (annual  rverage  receipt) 


.1,200    0    0 
;     300     0    0 


£.     •.    d. 


1,860  0  0 
2,054  19  T 
1,200    0    0 


1,019  12    & 
1,800    0    O 


1,500    0     0 


Alexander,^  Sir  William 
Avonmore,  Viscount   . 
Adliugton,  Thomas 
Brougham  and  Vaux,  Lord  « 
fiushe,  Right  Hon.  C.K. 
Cottenham,  Lord         • 
Cress,"  Francis  . 
Chilton,  G.  .        .      . 

Campbell,  Sir  Archibald 
Cranstowo,  George 
Dunfermline,  I^rd 
Dwyer,  Francis  . 
Ellenborough,  Lord     . 
Edgell,  Henry    • 
Hudson,  Thomas 
Hope,  Kight  Hon.  Charles 
Johnson,  William 
Jardine,  Sir  Henry 
Kenyon,  Hon.  Thom&s 
KenyoD  and  Ellenborough. 

Lords 
Littledale,  Sir  Joseph  • 
Moore,  Arthur     • 
Moneypenny,  David  .. 

Miller,  Sir  William    . 
Flatt,  Samuel  and  Joshua 
Plunkett,  Lord    . 
Wynford,  Lord    . .      • 
Watlington,  George     • 

White,  Thomas    .        . 
Wellesley,'  the  Marquis  of. 


PENSION: — Judicial  Sekvices. 

Late  Chief  Baron  of  tbe  Exchequer  .... 
.  Late  Principal  Registrar,  Court  of  Chancery,  Ireland 
Late  Side  Clerk,  of  the  Court  of  Exchequer 
Late  Lord  CbaoceUor  of  England  .... 
Late  Chief  Justice,  Court  of  Queen's  Bench,  Ireland  . 
Late  Lord  Chancellor  of  England  .... 
Retired  Master' of  the  Court  of  Chancery  . 
[.ate  one  of  tbe  Masters  of  tbe  Court  of  Exchequer  . 
Late  a  Lord  of  Session,  and  Justiciary,  Sedtland         • 

Ditto.  ditto 

Late  Lord  Chief  Baron  of  Exchequer,  Scotland 
Late  Six  Clerk,  Chancery,  ditto    . 

Late  Chief  Clerk  Court  of  Queen's  Bench  . 
Late  Clerk  of  the  Errors,  Court  of  Exchequer    . 
Late  one  of  tbe  Protbonotariesof  Court  of  Common  Pleas 
Late  Lord  President  of  the  Court  of  Session,  Scotland 
Late  Justice,  Court  of  Common  Pleas,  Ireland 
Late  King's  Remembrancer,  Scotland         .        • 
Late  FiUioer,  Court  of  Queen *s  Bench 


2,812  10  O 
.  4,199  19  0 
l,lfiO  7  a 
5,000  O  O 
3,507  IS  lO 


5.000 
1,500 
l,4rM) 

1 1,950 

J  1,500 

'2,000 
1,088  10 
7,700  0 
2,338  17 
^,034  1 
3,600  0 
2,400  0 
1,400  0 
5,496 


Late  Custos  Breyium 


ditto 12,089  17 


Late  one  of  the  Judges  of  tbe  Queen's  Bench    .        .        .  2,625  0 

Late  Justice  Court  of  Common  Pleas,  Ireland  .  «  •  2,400  0 
Late  a  Lord  of  Session  and  Justiciary,  and  one  of  the  Lords 

Commissioners  of  tbe  Jury  Court,  Scotland    .        .        .2,400  0 

Late  a  Lord  of  Session,              ditto 2,250  0 

Late  Joint  Clerk  of  tbe  Papers,  Court  of  Queen's  Bench      .!  1.551  7 

Late  Lord  Chancellor  of  Ireland         '......  3,692  6 

LateCbief  Justice,  Couit  of  Common  Pleas  .  .  .3,750  0 
Late  one  of  the  Prothonotaries  of  the  Court  of  Common 

Pleas U.005  11 

Late  Side  Clerk  of  the  Court  of  Exchequer .  .  .  1,114  1 
Late  Chief  Remembrancer   of  tbe  Court  of  Exchequer, 

Ireland 5.193  7    6 
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*  From  the  Suitors'  Fee  Fund.  p  Ditto.  n  From  tbe  Fee  Fund.  '  Ditto. 

*  Note — Mr.  Winslow  did  not  hold  the  office  for  a  whole  year,  though  the  whole  year's  receipt  is 
here  stated.  •  For  part  of  the  year,  (since  deceased.^ 

"  From  the  Suitors' Fund,  (since  deceased.)  ^  Since  deceased. 


CLERKS  OF  MASTERS  IN  CHANCERY. 

The  death  of  the  Chief  Clerk  of  Master 
lUchards  having  occasioned  a  vacancy  in  that 
office^  the  Master  has  exercised  hie  rignt  of  ap- 


pointment in  favour  of  Mr.  John  Philpot«  sen., 
of  Southampton  Street.  This  appointment  of 
a  solicitor  much  esteemed  bv  his  orethren  and 
of  long  experience,  will^  no  doubt,  give  general 
satisfaction  to  the  practitioners. 
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PROCEEDINGS  UNDER  THE  GENERAL 
RAILWAY  ACT. 


Under  the  Railwav  Department  of  the 
Board  of  Trade^  the  following  notice  was  given 
in  the  London  Gazette,  dated  3l8t  December^ 
1844  :— 

Notice  is  hereby  giyen,  that  the  Board  con- 
stituted by  the  minute  of  the  Lords  of  the 
Committee  of  the  Privy  Council  for  Trade  of 
the  24th  Auflrost,  1844,  for  the  transaction  of 
railway  business,  having  had  under  considera- 
tion the  following  schemes  for  extending  rail- 
way communication  in  the  district  comprising 
the  counties  of 

ComwaU  and  Devon,  viz  : — 
The  Cornwall  and  Devon  Central  Railway, 
The  Cornwall  Railway  (Plymouth  to  Fal- 
mouth), 
The  Great  Western  and  Cornwall  Junction 

Railway, 
The  West  Cornwall  Railway, 
The  St.  Ives  Junction  Railway, 
The  North  Devon  (Crediton  and  Barnstaple) 

Railway, 
The  Exeter  and  Crediton  Railway, 
The  Torquay  and  Newton  Abbott  Railway, 
have  decided  on  reporting  to  parliament  in 
favour  of 
The  Cornwall  Railway  (Plymouth  to  Fal- 
mouth), 
The  West  Cornwall  Railway    (up   to  the 

junction  with  the  Cornwall  Railway), 
The  St.  Ives  Junction  Railway ; 
against 
The  Cornwall  and  Devon  Central  Railway, 
The  Great  Western  and  Cornwall  Junction 
Railway ; 
and  recommending  the  postponement  until  a 
future  period  of 
The  North  Devon  (Crediton  and  Bahistaple 

Railway), 
The  Exeter  and  Crediton  Railway, 
The  Torquay  and  Newton  Abbott  Railway. 

And  the  Board  having  further  had  under 
consideration  the  following  schemes  for  extend* 
ing  railway  communication  in  the  districts  of 

Berkshire,  Uamoskire,  mUskire,  Dorsetshire, 
Somersetshire,  and  Devon, 

Lying  intermediate  between  the  Great  Wes- 
tern, Bristol  and  Exeter,  and  South  Western 
R«lways,viz.:— 
The  Reading,  Basingstoke,  and  Hungerford 

Railway  (Great  Western), 
The  Wilts  and  Somerset  Railway, 
The   Bristol   and   Exeter—  Duretou   and 

Yeovil  Branch, 
The  Southampton  and  Dorchester  Railwa}r, 
The  Basingstoke  and  Didcot  Junction  Rail- 
way (London  and  South  Westem)> 
The  iaadan  and  South  Western  (Salisbury 
toYeovfl),  „    ,  ^ 

The  London  and  South  Western— Hook  Pit 

Deviation, 
The  SaUsbury.  Dorchester,  and  Weymouth 
Railway, 


have  decided  on  reporting  to  parliament  in 
favour  of 

The  Reading,  Basingstoke,  and  Hungerford 
Railway  (Great  Western), 

The  Wilts  and  Somerset  Railway — subject 
to  the  condition  of  applying  to  parliament 
in  a  future  session  for  an  improved  line  of 
communication  towards  Batn  and  Bristol,.. 

The  Bristol  and  Exeter  —  Durston  and 
Yeovil  Branch, 

The  Southampton  and  Dorchester  Railway; 
and  against 

The  Basingstoke  and  Didcot  Junction  Rail- 
way (London  and  South  Western), 

The  London  and  South  Western— Salisbury 
to  Yeovil, 

The  London  and  South  Western— Hook  Pit- 
Deviation, 

The  Salisburj',  Dorchester,  and  Weymoutb 
Railway. 

(Signed) 

Dalhoubib, 
S.  Laing,  G.  R.  Portbb, 

D.  O'Brien,  J.  Codringtok. 


THE  LATE  SOLICITOR  OF  THE  EXCISE. 

An  esteemed  correspondent  has  sent  us  the 
following  extract  from  "  The  Globe."^ 

Mr.  Mayow  entered  the  excise  about  the 
year  1804,  and  performed  the  duties  of  assist- 
ant solicitor  up  to  1829,  when  Mr.  Carr,  the 
chief  solicitor,  died,  and  Mr.  Mayow  was  ap- 
pointed his  successor.  Up  to  this  period  thc- 
ofiice  had  been  held  by  letters  patent  from  the 
crown,  and  the  chief  solicitor  was  paid  by  fees^; 
but  an  alteration  took  place  on  Mr.  Marrow's- 
succession  to  the  appointment,  and  he  resigned 
his  patent  and  right  to  take  fees ;  in  consiaera- 
tion  of  which  the  Lords  of  the  Treasury  allowed 
him  a  yearly  income  of  2,000/.,  with  a  distinct 
intimation  to  the  Board  of  Excise  that  the^ 
salary  would  be  reduced  one-half  on  the  dis- 
continuance of  Mr.  Mayow's  service  by  death 
or  otherwise. 

''The  deceased  gentleman  married  a  lady  with 
a  princely  fortune,  and  had  three  sons  and  two 
daughtera.  One  of  the  former  studied  for  a 
short  time  for  the  bar,  but  afterwards  re- 
linquished that  profession.  Two  of  them  hold 
livings  in  the  Church  of  England,  and  the  third 
is  an  officer  in  the  dragoons.  The  deceased 
possessed  large  estates  in  Norfolk  and  Cum* 
Derland,  and  the  daughter  of  the  Bishop  of 
Cork  is  united  to  one  of  the  eons  belonging  to 
the  church.  Mrs.  Mayow  died  about  five 
months  since. 

''  On  several  occasions  Mr.  Mayow  has  been, 
known,  when  a  needy  offender  a^^st  the  ex-^ 
cise  Uws  had  been  sent  to  ^1  in  de&ult  of 

Saying  a  fine  imposed,  to  oecome  a  private 
onor  to  the  family  proportionably  to  their 
distress." 

We  have  always  entertained  the  opiniaii> 
that  these  goverment  solicitorahips  should  be- 
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held  by  attomeys  and  not  by  bamtfeera,  and 
trust  Uiat  the  vacancy  will  be  filled  np  with 
doe  regard  to  the  claims  of  the  attorneys  and 

solicitors. 


RECENT  DECISIONS   IN  THE    SUPE- 
RIOR  COURTS. 

ftorlr  Ctaiteellor. 

[Reported  bifV^M,  Finnblly,  Eso.,  Barrister 
at  LawJ] 

JUDGMENT   CREDITOR. — EXECUTORS.  —  DE- 
CREE  IN    EQUITY. — INJUNCTION. 

A  judgment  creditor  proceeded  to  obtain  ex- 
ecution against  the  debtor^s  sgeeutors, 
btfore  they  wen  abk  U  realise  assets 
B^ore  tie  plamtiff  was  in  a  position  to 
iMiie  Me  eteecution — being  de&ged  bg  a 
false  plea  pleaded  by  the  executors —  a 
decree  was  obtained  against  thetnto  account 
:'n  a  creditors'  suit,  and  notice  given  to  the 
pUdntiff  at  law  .—Held,  that  an  injunction 
to  restrain  him  from  proceeding  to  eacecution 
was  properly  issued. 

This  was  a  motion  to  discharge  an  order  of 
the  Vice-ChafiGellor  of  England  for  an  injunc- 
tion to  restrain  a  judgment  creditor  from  pro- 
ceeding to  execution  against  the  debtor's  exe- 
cutors, on  the  ground  (among  others)  that  a 
decree  to  account  had  been  obtamed  agamst 
them  in  a  creditors'  suit,  before  the  judgment 
creditor  was  in  a  position  to  take  out  execution, 
and  that  he  bad  notice  of  the  decree  in  equity. 

Mr.  Methdl  and  Mr.  Death  for  the  judgment 
creditor,  (a  Mr.  Qiinnock,)  suppoitS  the 
appeal  motk>n. 

Mr.  Stuart  and  Mr.  CmnpbeU  for  the  defen- 
dants at  law,  who  were  also  defendants  in  the 
creditors'  suit,  (vie,  Messrs.  Thelluson  and 
Dowdeswell,  executors  of  Sir  Christopher 
Bethell  Codrington,  latelv  deceased,)  supported 
the  Vice-ChanceUor's  oraer. 

llie  matter  was  amied  some  time  back. 
The  leading  facts  and  arguments,  and  cases 
cited,  are  stated  in  the  judgment. 

The  Lord  Chancellor, — In  this  case  a  judg- 
ment had  been  entered  up,  in  the  Court  of 
Exchequer,  against  the  late  Sir  Christopher 
Bethell  Codrington,  for  a  sum  of  4,OOol  to 
secure  a  sum  of  2,000i.  with  interest.  This 
was  on  the  16th  of  December,  1842.  Sir 
Christopher  died  in  the  month  of  February  fol- 
lowing; and  on  the  19th  of  Aprfl,  1843,  a 
scire  facias  was  sued  out  to  revive  the  judg- 
ment against  the  executors.  Hiey  appeared  to 
the  writ.  On  the  2nd  of  May,  a  aeclaration 
was  delivered  to  them,  with  notice  to  plead  in 
four  days,  and  on  the  following  day,  the  3rd 
of  May,  this  bill  in  chancery  was  filed  by  the 
plaintiff,  on  behalf  of  himself  and  the  other 
creditors  of  the  testator,  and  notice  of  it  was 


served  on  the  attoriMiy  in  the  proeeediiig  m  tlM 
scire  facias*  Some  irregularity  appwed  to 
have  taken  place  in  the  declaration  at  law, 
which  rendered  an  amendment  necessary.  The 
amendment  was  made  by  leave  of  the  court, 
and  the  defendants  were  allowed  two  days  t9 
plead  after  the  amendments.  Accordingly,  on 
the  13th  of  May,  two  days  after  service  of  the 
amended  declaration,  they  put  in  a  plea  of 
plane  admimstrwrit.  On  the  11th  of  May,  a 
decree  was  obtained,  and  notice  of  it  was  givea 
at  the  same  time  that  the  plea  was  deliv«red. 
On  the  17th  of  May,  issue  was  joined  in  the 
action,  and  notice  of  trial  was  given  for  die 
first  sittings  in  Trinity  Term,  1843 ;  and  oa 
the  26th  of  May,  and  before  the  trial,  the  n^ 
junction  issued. 

It  did  not  appear,  supposing  the  question  to 
be  material  in  tne  case,  tnat  as  the  mionctiim. 
was  obtained  before  verdict,  there  had  been  >n 
unjustifiable  delay  on  the  part  of  the  defendants 
at  law.  The  decIaratkA  was  not  delivered  un- 
til the  2nd  of  May,  and  on  the  following  day 
notice  of  the  filing  of  the  bUl  was  given,  and 
before  the  tune  df  pleading  had  expired  the 
decree  was  obtained.  There  appeai:«d  indned 
to  have  been  an  interval  of  a  few  days  between 
the  date  of  the  decree  (the  11th  of  Mnr)  and 
the  motion  for  the  injunction  (on  the  26tfa),  but 
that  interval  was  accounted  for  by  the  fact  that 
the  Courts  of  Chancery  did  not  sit  on  those 
days,  Easter  Term  having  terminated  on  the 
1 1th,  the  day  the  decree  was  obtained. 

But  then  it  was  said,  that  as  the  execotors 
had  put  in.  a  plea  of  olene  administramt,  the 
plaintiff  ought  to  have  oeen  permitted  to  go  to 
trial  in  order  to  falsify  that  plea,  as  it  was  dear 
from  the  affidavits,  that  the  plea  was  hlsm  in 
fact.  The  cases  of  Terreiow^  v.  Featherby^  and 
Brooh  V.  Skimier^  were  referred  to  in  the  coarse 
of  the  argument.  These  cases,  however,  were 
not  authorities  to  be  relied  on  for  the  principle, 
to  support  whidi  thev  were  cited,  because  Lord 
Eldon,  who  decided  them,  afterwards  slated 
I  distinctly,  in  the  case  of  Lord  v.  IVomdeifktmh' 
that  he  had  a  wrong  notion  of  that  principle 
when  those  judgments  were  pronounced.  It 
was  clear  that  on  a  plea  of  pkne  adndnistravit, 
if  a  verdict  went  for  the  plaintiff,  the  judgment 
must  be  de  bonis  testatoris  only,  and  for  a  sum 
not  excee^ng  the  value  of  the  testator's  goods 
found  to  have  been  in  the  hands  of  the  exe- 
cutors. The  principle  on  which  those  two 
cases  proceeded  altogether  failed,  because  it 
was  assumed,  incorr^rtl^,  that  the  judgment - 
must  be  de  bonis  testatorts,  et,  si  non,  de  boms 
propriis.  It  was  quite  true  that  if  goods  to  the 
amount  of  the  value  found  by  the  jury  were 
not  taken  by  the  plaintiff,  the  executors  on  a 
denastavit  miaht  be  held  personallv  liable  to 
mske  up  the  defidency ;  but  when  ue  amount 
was  satisfied  out  of  the  property  of  the  execu- 
tors, they  would  be  entitled  to  an  equivident 
out  of  the  assets  of  the  testator,  on  a  proof  of 
such  a  payment.<^    The  result,  themore,  is. 


•  2  MeriT.  480. 
«  Jacob  148. 


^  Id.  p.  481  n. 
<*  Co.  Litt.  293  a. 


ShpiH&r  Omrt$s  Viee'^^hmedhr^ 


jadgmaat,  and  ocecation  taken  on  the  aaaeta 
foimd,  tfaoae  aaaeta  would  be  withdrawn  irom 
the  fimda  of  the  testator  which  were  properly 
diviaible  among  the  whole  of  the  creditors. 

But,  independently  of  the  general  question, 
it  was  to  be  obsenrea,  that  as  the  fiilea  was  not 
filed  till  after  the  decree  was  obtained,  it  was 
obviously  filed  for  the  parpose  only  of  enabhng 
the  executors  to  make  a  motion  to  stay  the 
proceedings.  Now,  if  the  executors  had  suf- 
fered judgment  by  de&ult,  as  they  might  have 
(lone,  execution  would  have  issued  before  the 
motion  was  made.  That  >va8,  therefore,  not  a 
sufficient  ground  for  stopping  the  intoference 
of  this  court  by  injunction,  fleldem  v.  Fklden  f 
Dyer  y.  KearueyJ 

The  court,  in  cases  of  this  description,  re- 
quired affidavits  to  be  filed  by  the  executors,  to 
satisfy  it  of  the  state  of  the  assets  of  the  testa- 
tor, before  it  stayed  proceedings  taken  agunst 
them  at  law :  such  affidavits  have  been  made 
here.  I  have  read  those  aflUlavits,  and  I  am 
satisfied  with  the  account  given  by  the  execu- 
tors of  the  state  and  nature  of  tne  testator's 
propeity,  and  that  they  had  done  everything 
to  realise  the  aasets  that  could  be  reasonably 
required  of  them.  The  order  of  the  Vice* 
Chancellor  must  be  afikmed,  and  the  appeal 
motion  refiised*  with  costs. 

FemoK  v.  IheUmmmy  12th  of  Nov.  1B44. 


'aBaieil. 


ViwClciMcIlor  al  Sitfctil. 

IReperUd  ly  2.  YAjniTXABT  NiAL^  Biq.,  Barrister 
at  Law,} 

P&ACTTCB. — 39TH  OUDKR  OF   1841. 

Held,  tkmt  Ifte  oour^  Aa#  wot  jmn§dietitm  to 
mtmd  ike  Hme  Umited  by  tkia  erder  far 
seOing  mm  ^ifeeium  for  wmU  qf  parties 
dowmfor  arymneat. 

Tbt8  was  a  motion  for  leave  to  set  down 
the  cause,  under  the  39th  order  of  1841,  upon 
an  objection  for  want  of  parties,  though  the 
14  days  limited  by  the  order  had  ezpiired.  An 
affidavit  was  promieed  explaining  the  cause  of 
the  delay,  which  apparea  to  have  arisen  from 
the  great  length  of  the  answer. 

Bo^ptiUwe  for  the  motion. 

X^i^oontriL 

His  Honour  said,  it  appeared  to  him  to  be  a 
qoe&tion  whether  the  court  had  the  power  to 
pant  iSt»  appfication.  The  court  had  no 
Xiower  to  decue  the  question  as  to  want  of 
parties,  vpoti  the  answer,  before  the  hearing  of 
the  eanae,  except  so  &r  as  the  order  gave  it. 
And  it  seemed  to  him  that  the  comt  had  not, 
sader  the  arder,  the  power  given  i^  except  a 
certain  diing  had  been  done,  which  here  had 
not  been  dcme. 

Beg^mme  afterwards  produced  the  case  of 
Kenimm  v.  Ckn,  I  Turner  &  Phillips^  120,  as 
one  in  which  Xord  Lyadhurst  had  assumed 


*  1  Shn.  &  Stu.  255. 


2  Meriv.  482  n. 
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junsdiction  to  enlarge  the  time  limited  by  the 
order. 

But  hloyd  suggesting  that  the  order  in  that 
case  had  been  made  by  consoit,  his  Honour 
ordered  the  registrar  to  wakt  inquiry  into  the 
drcimistances  under  which  it  had  been  ob- 
tained. And  as,  upon  inouirv,  it  appeared 
that  the  order  had  been  maae  oy  consent,  his 
Honour  said  that  in  that  case  he  must  be 
guided  by  his  own  judgment;  and  therefore 
refused  the  application. 

Cfdoert  v.  Gandy,  Dec.  12th  &  Hth. 


(Belore  tiie  Fo«r  Judges.) 

[Reported  hy  John  Hamerton,  Esq.,  Bar- 
rister ot  Low.] 

PRACTICS.  —  8WXABIKG     APPIOAVIT.  — 
JURAT* 


The  jurat  of  am  ^Ulamt,  on  which  a  osrl^ 
orort  i0«ff  pramted  to  briny  op  am  order  of 
SSMMMS  wot  ^'twoni  a/  B.,  f Ait  8fft  cifl^  V 
FArmry^  1844,  mpmd  W,  Mumion,  a  com* 
awisisiifr  qf  the  ami  qf  Qtnen*s  Benoh," 
omittmy  the  vorde  ''bif»re  me.''  Held, 
that  Ike  omMmqf  tkenmrde  "before  me," 
flpos  aflMcbjeetmm  to  Ae  agidavU. 

In  the  body  qf  the  qMdavit  there  wae  a  r^fer^ 
enoetoanotice  ''hereumto annexed,**  which 
was,  This  is  the  notice  referred  to  in  the 
annexed  (MUwit  sworn  before  me,  this  8/& 
day  </  FiSmtary,  1844,  signed  W.  Munton. 
Held,  that  the  defect  in  the  jurat  of  the 
i^fidavit  could  not  be  supplied  by  reference 
to  the  annexed  notice* 

A  cxRTioRARi  had  been  obtained  to  bring 
up  an  oisder  of  aeaaiona  fior  the  nmoval  of 
a  pauper.  The  IbUewiag  affidavit,  with  the 
notice  annexed,  was  filed  on  obtaimng  the  writ 
ofcei^rarL  "In  the  Queen's  BeBc£,Charlea 
Egg  of  Banbury,  in  the  county  of  Oxford, 
deric,  &C.,  maketh  oath  and  saith,  that  he  at- 
tended at  the  last  Michaelasas  quarter  sessions 
of  tiie  peace  for  the  county  of  Oxford,  and  was 
present  in^en  a  certain  appeal  against  suborder 
made  by  two  juatieea  of  the  said  county  of  Ox* 
ford,  touching  the  removd  of  Thomas  Hem- 
mings  and  his  daughter  Elizabeth,  from  ihe 
parish  of  Bloxham  in  the  county  of  Oxford,  to 
the  township  of  Epwell  in  the  same  county, 
came  on  to  be  heard ;  and  that  on  such  hear- 
ing, an  order  was  made  yiashing  the  aaid  order, 
bttt  subject  to  the  opinion  of  the  Court  of 
Queen's  Bench;  and  that  J.  Loveday,  Esq., 
and  the  Rev.  C.  F.  Wyatt*  dark,  two  of  her 
Mweaty's  justices  of  ttae  peaee  for  the  county 
of  Oxford,  were  also  present  at  the  hearin^f  of 
the  aaid  appMl,  and  were  two  of  the  justKsea 
making  the  said  order  of  sessions:  and  that  he^ 
the  dqionent,  did,  on  the  5A  day  of  Febnurv 
instant,  serve  the  said  J.  Loveday  and  C.  F. 
Wyatt  with  true  copies  of  the  notice  hereunto 
annexed,  by  delivering  a  copy  of  such  notice  to 
the  said  C.  F.  Wyatt  personaily,  and  by  deliver- 
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ing  another  copy  of  such  notice  to  a  servant  of 
the  said  J.  Loveday,  at  his  dwelling-house  at 
W.,  in  the  said  county  of  Oxford.  Sworn  at 
Banhury,  in  the  county  of  Oxford,  this  8th  day 
of  Fehruary,  1844.  William  Munton,  a  com- 
missioner of  the  Court  of  Queen's  Bench." 

The  notice  referred  to  in'  the  affidavit  was 
annexed,  with  the  following  statement  at  the 
foot  of  it.  "  This  is  the  notice  referred  to  in 
the  annexed  affidavit  of  Charles  Egg,  sworn 
before  me,  this  8th  day  of  February,  1844. 
Wm.  Munton." 

A  rule  nisi  was  obtained  for  quashing  the 
certiorari,  on  the  ground  of  the  insufficiency  of 
the  jurat  of  the  affidavit,  because  it  did  not  ap- 
P|ear  to  have  been  sworn  before  the  commis- 
sioner, pursuant  to  the  statute  29  Car.  2,  c.  5, 

8.2. 

Mr.  Keating  and  Mr.  Pashtey,  showed  cause. 

The  objection  to  the  affidavit  is,  because  the 
words  before  me  are  omitted  in  the  jurat.  This 
omission  does  not  vitiate  the  affidavit,  or  at  all 
events,  the  defect  is  curod  by  the  notice  annexed 
to,  and  referred  to  in  the  affidavit.  It  must 
appear  to  the  court  that  the  affidavit  was  sworn 
before  a  proper  authority,  and  it  is  sufficient  if 
this  can  lie  collected  from  all  the  documents 
produced.  In  Regina  v.  Silkstone,*  a  similar 
objection  was  taken ;  there  the  words  in  the 
jurat  were,  ''before  me,"  instead  of  '^before 
us,"  two  justices  havinff  been  necessarily  pre- 
sent, and  the  court  held,  that  being  a  judicial 
act  everything  must  be  presumed  to  have 
been  rightly  done.  It  is  said  that  perjury  could 
not  be  assigned  on  this  affidavit,  but  on  the 
authority  of  Rex  v.  Emden,^  parol  evidence 
would  be  admissible,  to  show  tnat  it  was  pro- 

Scrly  sworn.    (Mr.  Pashley  was  here  stopped 
y  tne  court.) 
Mr.  Pigotty  contrk. 

The  omission  of  the  words  '<  before  me,"  is 
a  fatal  objection.  The  proceedinffs  are  cwam 
nonJutUce,  and  perjury  could  not  oe  assigned. 
No  jurisdiction  appears  on  the  face  of  the  affi- 
davit, because  it  does  not  purport  to  have  b^n 
sworn  before  the  commissioner.  There  are 
two  parties  to  an  affidavit,  the  one  who  swears 
to  the  contents,  and  the  commissioner  before 
whom  the  affidavit  is  sworn.  Hie  commis- 
sioner derives  all  his  authonrity  from  the  stat. 
39  Car.  2,  c.  5,  s.  2,  and  it  should  Bnoesjc  that 
the  affidavit  was  sworn  before  him.  The  jurat 
is  a  very  important  part  of  an  affidavit,  and 
should  be  perfect  as  showing  the  jurisdiction 
of  the  person  administering&e  oath.  In  Reg, 
T.  Silkstone/^  there  was  merely  an  ambiguity, 
here  there  is  a  want  of  jurisdiction.  Hie  de* 
feet  in  the  jurat  of  the  affidavit  cannot  be  cured 
by  what  takes  place  afterwards.  If  reference 
can  be  made  to  the  notice  to  explain  Uiis  affi. 
davit,  the  court  may  be  called  upon  to  travel 
over  any  number  ot  documents  to  see  if  a  pre- 
vious affidavit  was  properly  sworn.  In  Rea. 
V.  Shipstou'^tpon^Stowej^  an  attempt  was  made 


•  2  Q.  B.  R.  52«. 

•  2  Q.  B.  R.  520. 


^  9  East.  437. 
^  1  New,  Sess.  Cas.  230, 


to  connect  examinations  taken  on  maldng  an 
order  of  removal,  so  as  to  show  jurisdictiOB, 
Lord  Denmany  J.  C,  said,  *'  I  think  we  ought 
not  to  be  left  to  presume  anything  as  to  parties 
having  authority  to  administer  an  oath."  In 
Rex  V.  The  Justices  of  the  West  Ridtng,"  it  was 
held,  an  affidavit  must  show  where  it  was 
sworn.  In  Osbom  v.  Tatum/  an  affidavit  was 
held  bad  as  not  entitled  of  any  court.  Howard 
V.  Brown,^  decides  that  it  must  appear  that  the 
person  before  whom  the  affidavit  is  ewom  is  a 
commissioner.  Houldon  v.  Fasson,^  and  Pardoe 
V.  Tirrell,^  were  also  cited. 

Mr.  Pashley  in  reply. 

The  rule  is  laid  down  in  Res  v.  Wkiston.^ 
IColeridge,  J.  Suppose  this  had  been  the  case 
of  a  marksman,  and  the  jurat  contained  no 
statement  of  its  having  been  read  over  to  him.] 
There  is  a  prescribed  rule  for  a  case  of  that 
sort,  which  the  court  carries  out  most  strictly; 
but  there  is  no  rule  as  to  this  point.  Rex  v. 
Witney  j^  Doe  d.  Vanney  v.  Gore;»  Daiey  r. 
lyArcy  Mahonj^  Burdehin  v.  Potter/*  At  all 
events,  if  the  defect  in  the  jurat  should  be 
thought  fatal,  an  amendment  will  be  allowed  as 
in  Ex  parte  Hall,^  in  which  case  an  affidavit 
was  sent  back  to  be  made  perfect,  where  a 
commissioner  had  by  mistake  omitted  to  insert 
his  own  name  in  the  jurat.  See  also  as  to 
amendment,  Downing  v.  Jennings  j*^  Ex  parte 
Smith.^ 

Lord  Dennum,  J.  C,  —  In  aU  cases  of 
mere  technical  objections,  our  first  inclina* 
tion  is  to  get  over  them  if  nosnble,  so  that 
the  merits  of  the  case  may  oe  investigated. 
But  we  must  abide  by  positive  roles,  and 
there  is  no  rule  more  wholesome  and  pro- 
per than  that  the  jurat  of  an  affidavit  should 
state  that  which  is  essential  to  its  validity, 
namel  V,  that  the  oath  was  taken  before  a  person 
who  nad  proper  authority  to  administer  it. 
This  rule  is  plain  and  obvious,  and  there  is  no 
difficulty  in  observing  it,  and  it  is  consistent 
with  the  constant  course  of  precedents.  No 
direct  authority  has  been  cited  the  othor  way. 
Cases  have  been  found  where  the  courts  have 
sometimes  departed  from  the  strict  rule,  in 
order  to  adopt  that  which  under  the  paxticular 
circumstances,  they  considered  a  oompEanoe 
with  it  i  but  the  variety  of  these  dectsioQs  is 
with  me  a  strong  reason  for  reouiring  the  jurat 
to  be  precise  ana  certain.  The  language  ot  the 
court  in  Rex  v.  The  Justices  <f  the  West  Bid- 
ing,* is  very  important,  that  "to  dispense witii 
tliese  forms  is  only  to  get  into  imcertainty  and 
mischief,  and  by  a  straining  of  jurisdiction,  to 
help  parties  through  that  ^ich  they  ouj^ht  to 
look  to  themselves ;"  and  if  we  should  in  this 

•  3  M.  &  S.  493.  '  1  B.  &  P.  27U 
f  4  Bing.  393.                  ^  6  Bing.  236. 

*  2  DowL  N.  S.  903. 
^  4  Ad.  &  Ell.  607.         >  5  Ad.  &  EU.  191. 
■  2  M.  &  W.  320.  n  6  Dowl.  192. 

•  1  Dowl.  N.  S.  134. 

^  8Law,J.N.S.,  Q.B.  211. 
"  6  Dowl.  373.  '2  DowL  607. 

'  3  M  &  S.  494. 
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instance  depart  firom  the  rule  we  should  invite 
a  great  degree  of  negligence.  The  omission  rof 
die  words  "  before  me/*  seems  to  me  to  be  an 
inherent  defect  in  the  affidavit,  and  when  these 
defects  of  jurisdiction  are  brought  to  our  no- 
tice, I  do  not  think  we  can  avoid  giving  effect 
to  them.  The  result  of  our  decisions  will  be 
to  cause  for  the  future  more  care  and  greater 
accuiBcy  in  these  documents,  and  less  occasion 
for  such  applications.  1  think  that  in  the  case 
of  Ex  parte  HaU^^  too  much  indulgence  was 
aUowed ;  and  that  in  the  case  of  Douming  v. 
Jemnm^t'^  the  words  "before  me  "  beins  struck 
out,  did  not  form  part  of  the  jurat  when  the 
words  "  by  the  court  were  substituted. 

Mr.  Justice  IViUianu,  I  am  of  the  same 
c^xnion.  I  think  that  the  jurat  of  an  affidavit 
should  clearly  be  such  as  is  required  by  the 
act  of  parliament.  I  think  it  would  be  an  un- 
wise and  an  unsafe  mode  of  proceeding  to  sus- 
tain  one  instrument  by  reference  to  another. 
Looking  to  the  affidavit  and  to  that  idone,  it 
appears  to  me  open  to  all  sorts  of  doubt  and 
uncertainty, 


€lwen'f  Ikiirt  Vrftttice  Court. 


[lUp&iied  hif  E.  H. 


WooLKTCH,  Bs^,  SarriMer  at 
Law,} 


ATTORNSY. — A88IGNMBNT   OF  ARTICLES. — 
RBOI8TRATION* — 8XRVICB. 

Where  on  articled  clerk  inadvertently  onUtied 
to  enrol  the  assignment  of  his  articles  tct/Atu 
the  prescribed  period,  the  court,  under  the 
7  ^S  Vict.  c.  86,  s,  2,  ordered  the  service 
under  the  assignment  to  be  computed  Jhm 
the  date  qf  its  execution,  instead  of  from 
the  time  of  its  enrolment. 

F.  V.  Lee  moved,  on  behalf  of  Charles  Cam- 
ninoham,  that  the  service  under  the  assignment 
of  his  articles  of  clerkship  might  be  computed 
from  the  date  of  the  execution  of  such  assign- 
ment, and  not  from  the  time  of  the  enrolment 
thereof.  The  affidavit  stated  that  the  applicant 
had  been  articled  on  the  7th  January,  1839, 
and  his  articles  enrolled  on  the  6tb  December, 


IAt.  Justice  Coleridge.  This  appears  to  me  not  i®^^,'  that  on  the  25th  May,  1841,  Ae  articles 
.^plyan  irregularity,  but  something  which  goes  !f»^  been  assigned,  but  that  through  inadver- 
d«ily  to  the  jurisdiction,  being  of  the  verf  es-  I  ^°%  such  BBsignment  had  been  omitted  to  be 
senceofthesWearing.  We  are  asked  to  refer  to  '  *^T"f^  rJ^"" '^^ '*'' '°°°*^'  allowed  by  the 
another  instrumentTif  we  were  to  admit  that  to ,  ^^ '  ^^^^  '«^**?5'^!?'  ^H^l  ^^^^^  ^^ 
be  done  in  this  instance,  we  might  be  called  upon  i  {^?  I'^^^^Pf '  affidavit,  on  the  1 6th  May  last,  vis., 
;-  ^1 *-.i-.^i.  ..*  ^ \^4.^4,Jz.^^4.^^^A^  «.ll..  before  the  passing  of  the  act  7  &  8  Vict.  c.  86; 


!  the  proper  affidavit,  on  the  15th  Mav  last,  viz. 
in  others  to  look  at  some  statements  made  atkny  J^^^'t™  P*"?^'*^  °^,**  f,^*  ^  ^/  ^icf  c.  86 
time  afterwards.  I  think  we  must  look  to  the  '*^>  ^"  '^^''^.  ^^^f'^  ^\i  said  artaoles  and 
affidavit  alone.  My  first  impression  was,  as  assignment  terminated  on  the  1/th  June  last, 
weU  as  his  lordship's,  to  treat  this  as  a  matter !  *"**  ^^^  *'«  ^^.f '^^^  *^«  requisite  notices  for 
of  little  importance,  as  being  an  unintentional  admission  m  Hilary  Term  next.  An  unsuc- 
omission,  fthink,  however,  we  ought  to  hold  |  ^J^jf^^  application  to  register  the  assignment 
these  things  strictly,  both  as  to  statements  and  I  ?f  S.X*tI™'w  ' ^Z^^''  ^r  ^"^  """"^^ 
circumstances:  affidants  are  directed  to  be  '"^  ^^^^' ^f"  ^«*  ^^^  ^^5  °*?^^^°  ^:^«  ^,«^^ 
taken  before  a  commissioner  having  authority  !*H''v"?''  S^  ^""^^^^  '"'''*'  u%.^^a 
to  take  them;  but  it  is  perfectly  consistent  ^  ^  ^  ^^^  *  k*  ^^'  r!^""^'  '♦  T'  ^^V'^^J?*^' 
with  this  statement,  that  jSunton  was  not  the  '  ,^5!^^^/!!!  ^"^  ""Ti^  ^T^  n^'^  application, 
commisabner  befoi^  whom  the  affidavit  was  |  ^\^  ?nd  section  of  the  act,  after  reciUng  that 
If  under  all  these  circumstances  o{'^^J^'^''\Z^  have  become  bound  by 

contract,  executed  before  the  passmg  of  this 
act,  may  have  enrolled  the  same  after  the  ex- 
piration of  six  months  from  the  date  thereof. 


doubt  and  ambiguity  we  were  to  hold  this  state- 
ment sufficient,  we  should,  I  expect,  never  see 

contract,  executed  before  the  passing  of  this 
act,  shall  not  have  been  enrolled  witlun  six 
months  from  the  date  thereof,  or  shall  not  be 
enrolled  within  the  time  by  this  act  allowed,  to 
order  and  direct,  either  before  or  after  the  con- 
tract shall  in  any  such  case  have  bem  enrolled 
with  the  proper  affidavit  by  law  required,  that 
the  service  under  such  contract  shall  be 
reckoned  to  commence  and  be  computed  from 
the  execution  of  such  contract,  or  from  any 
subsequent  period  prior  to  such  enrolment,  as 
such  court  may  tliink  fit,  &c. 

Patteson,  J, — ^Take  a  rule. 

Rule  granted. 


it  is  perfectly  consistent  with  the  statement  in 
this  affidavit  that  it  might  have  been  sworn  be- 
fore a  person  having  no  authority  to  administer 
an  oath.  I  had  some  doubt  at  first  as  to  the 
suggested  reference  to  the  other  instrument, 
but  that  would  be  productive  of  much  mischief, 
Mnd  would  enable  defects  in  necessary  state- 
ments to  be  suppbed  by  declarations  made  at 
any  subsequent  time,  and  would  supersede  the 
necessity  of  makinfij  such  statements  in  future. 

Rule  absolute  without  costs. 

The  Queen  v.   TAe  Inhabitants  of  Bloxham. 
iiueen's  Bench,  M.  T.,  1S44. 


•  8  Law  J.,  N.S.,  Q.B.  21 1.      "5  Dowl.  373. 


Exports  Cunningham. 

1844. 


Q.B.P.C.    M.T., 


•  See  28  L.  O.,  p.  14. 
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Cotnmon  Lmo  Cause  Lists. 


COMMON  LAW  CAUSB  LISTS. 

Hilar jf  Term,  \Q45. 


New  Trials  remntiiiiig  andetermioed  at  the  end 
of  Miebaelmas  Term,  1844. 

MuhMlmas  Term,  184*. 

Suer.  —  Corporation  of  Colchester  r.  Brooke, 
{9Dd  cMe.) 

Michadnuu  Term,  1845. 

Aftddlefer, — Rogers  e.  Brestoa  ;  WiUougfabr  v. 
WUloughby. 
NerfrUt^BtruBy  v.  Read. 

Hilary  Term,  t844. 

^(Uteftr.— BaUs^ttreontrix,  v.  Thick. 

London, — Gillect «.  Whitawrsk  and  otbem;  Hart» 
admiiuaCEator,  &c.  o«  Stephana ;  Bate  and  another  v. 
RawUnson ;  Yates,  a  pauper,  v.  Tearle  and  others. 

Eatter  Term,  1844. 

Middlesex,  —  Duncan  v.  Loach ;  Same  v.  Same  ; 
Doe  d.  Tehhatt  and  others  v.  Brent  and  othera; 
HoUoway  o.  Turner  and  another. 

I.<mdbn.— Rolfe  v.  Revnolds  the  elder  -,  Martin 
V,  Wright ;  Cobb  e.  Beck  and  another. 

Kent,n-^\luk  «•  Ha^rward;  Doe  d.  Muston  v. 
Ohdirxn;  Mayor,  &c.  of  Rocbeater  v  Lery. 

SiiiTi9.«*Hopkinson  v.  Lee ;  Baynton  v.  Seal  and 
another. 

Ihidbw— Doe  d«  Brise  v.  Brise. 

C«iii^ru%«rf— The  Queen  v.  Mortlock. 

CAcit«r. — Wharton  v.  Walton ;  Worthington,  ad* 
ministrator«  o.  Grimaditch. 

Stafford, — Bromley  o.  Spurrier. 

GlMic/sttfr.— Holford,  Esq.  v.  Bailey,  Esq. ;  Green 
V.  Payee  and  others. 

Hants, — Doe  d.  Edney  and  others  v.  Wise. 

Dfvoti.— Mayor,  9ic!  of  Saltash  v.  Finnymore ; 
WooleosBbe  v.  Sleemao. 

AmMrssr.— Gale  v.  Bernal. 

Niorthtmifton, — Siflums  v»  Spier. 

Xtiiea/it.-»fif^fieJd'v.  Robijuon;  Deed.  Swintos 
and  othera  «.  Cook. 

^ottf.^— Spencer  v.  Carlen. 

Dcrfru.— Roe  d.  Verers,  Clk  and  others  r*  Ault; 
Winterbottom  v.  Ingham. 

Warwieh, — Elliott  v.  Blackvrell. 

Ckr/iiitf.— Topping  r.  Haytoo. 

larit.— Doe  d.  C6rporatton  of  Richmond  v,  Mor- 
phett;  GibeoD  V.  CkU  and  others;  Adams,  a  pnu- 
per,  V.  Hartley ;  Ferrand  v.  MiUigan ;  Daw-son  v. 
Gngwy. 

LwrnpeeL  —  Web^  v.  Preller;  Hargrearea  and 
anocher  v.  Wood  and  another ;  Pew  t*.  Tounton  and 
another  ;  Aikin  «.  Faiib  a»4  others. 

Tried  dming  Eoiter  Term,  1844. 
Middleter.  —  Litdeohild  v.   Banks ;    Brooks    v. 
Boekelt ;  Same  «.  Same ;  Skilbeck  and  another  v. 
Garbett. 

Trinity  Term,  1844. 

ilWdlMx.«-Hani8on  v.  Varty  and  another ;  Same 
r.  Same ;  Gkadann  e.  Plumac. 

Tried  during  Trinity  Term,  1844. 

Middlesex.  —  Meroer  v.  Bartlett ;  Croucher  t. 
Carrie  and  another ;  Mosea  v.  Jsco^son. 


Micheeimas  Term^  1844. 

Middlesex.  —  Belcher  and  ocbera  v,  Oommow  ; 
Maearthy  v,  Varty  and  another*  (to  come  on  Ibr  ar- 

Smeot  with  Harrison  r.  Varty,  Trinity  Term  ;> 
me  V,  Same;  Ditto;  Bennett  v.  DuneaQ-,  De 
Medina  v.  Grove  and  others ;  Same  r.  Sense ;  The 
Queen  e»  Waller ;  The  Queen  v.  Baraii  de  Bode. 

Loiiffon.— »De  Freis  v.  Littleweod  and  anodier ; 
Ezley  tf.  Tussell ;  Bodmer  v,  Butterwortb  and  an- 
other. 

Northampton  — Sutton  v.  Macquire. 

A^otte.— The  Queen  r.  Inhabitaiita  ofHickley. 

leiceiter^— Wood  r.  Dixie,  Bt 

Warwick. — Cooper  tr.  Harding  and  another;  Same 
V,  Sarae>. 

Hants. — Doe  d.  Sd«ey  and  othera  r.  Benbam  ; 
V.  BiUett. 

I>eiH>»u— Doe  d.  Clarke  v.  Smarridge ;  DoriU  e. 
J  eve ;  Schank  v.  Beard. 

Comva//.— Richards  v.  Symons. 

9om«rtft.— At  wood  9,  Jolliffe  and  another ;  Doe 
d.  Earl  of  Egremont  v.  Langdon ;  Alford  v.  Ash- 
ford. 

Brietd.^-QtlB  v.  Lewis. 

Ner/e/ik.-^orporation  of  Thet^srd  e.  Trier. 

DenhigKi^O\d&eld  v.  Dalrymple. 

C/iMUrw— 4!^ollier  r.  Clarke  and  another. 

Orfer(f.-— Exeter  College  r.  Butler  and  others,  in 
treapaas ;  Doe  d.  Polker  and  wife,  and  othera  r. 
Walker  and  others. 

ITorc^iter.— Doe  d.  Blaynev  and  others  e.Sttrage 
and  another ;  Bate  and  anoOer  v.  Blvrton  and  an- 
other, executors,  &c. 

Stafford^ — HUton  v.  Earl  GraBTille. 

yor/r.— The  Queen  v.  Rd.  Clearby ;  Locinrood  9. 
Wood  ;  Muagrore  e.  Emerson. 

Durham.— Elliott  and  another  v.  Stobart  and 
others ;  Wilson  v.  Anderson. 

Westmoreland. — Webster  v.  Wilson. 

LiverpooU — ^The  Queen  v.  Corporation  of  Man- 
chester ;  Wharton  v.  Wright ;  The  Queen  r.  Lirer- 
pool  and  RIanchester  Railway  Company. 

Bssex. — Doe  d.  Copland  and  othera  r.  Barreli ; 
Doe  d.  Cozens  r.  Cosens. 

Kent. — ^Braeegtrdle  r.  Peacock  and  another;  Doe 
d.  Jacobs  V.  Phillipa  and  others. 

5MiTfy.F— The  Queen  n  Sewell. 

Glamorgan. — Burgess  r.  Taff  Vale  Railway  Com- 
pany. 

Pembroke.  —  Doe  d.  Butler  and  others  v.  Lord 
Kensington  and  others. 

Radnor. — Doe  d.  Woodhouse  r.  Poi\-eU- 

Tiied  during  Michaeltnas  Term,  1844. 

ilJiWd/«MS^«->Hudson  r.  Smith  and  wife  ;  Puicte  t. 
Guardians  of  Strand  Uuion. 

SPECIAL   PLEAS   190    DBMUPRaee. 

Hilary  Term,  1845. 

Adams  r.  Adams,  special  case. 

Fletcher  the  younger  r.  Cal thorp  and  ani> titer, 
dem. 

Van  Sandau  v.  Turner  and  another,  dem. 

PliUkche  V.  Hooper,  special  cose. 

Lane  and  othera  t.  Hooper  and  anodier,  den. 

Kendall  v,  Corles,  dem. 

Baker,  administratrix  r.  Beadle  the  elder,  deaa. 

Graham  v.  Jackson,  special  case. 

Graham  and  othera,  assignees,  Ac.  e.  Ullrberbv 
and  another,  apecial  case. 

Pargeter  and  others  v.  Harris,  dem. 

Perry  v.  Fitz  Howe,  dem. 


Cffmmsn  Dmo  Qmme  lAtts. 
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Cw«i  id4  SBocbar,  utigneM.  v.  W^d  ttid  n- 
•Oher,  spedd  case. 

Skill  «Dd  anotlMr  v.  fkf/jpacial  otse, 

Gnbaxne  and  otbers,  asngneeg,  &c.  v.afaw, 
sfMeuU  case. 

Trodiero  r.  Pbel^a,  den. 

Mortimore  v.  Hoom  a«d  .finetb«r»  des. 

Cnfonr  s.  £Mt  India  CMnpanr,  dan. 

MOaa*  TTOaaiirar*  &c. «?.  Bough',  dan. 

ScarpeOun  v.  Aiteheaon,  dem. 

Oifar  r.  Howe,  dan. 

Doe  d.  Wood  and  another  v.  Clarke,  apaciai  eaae. 

Xbe  St.  Katherine  0oek   Cempany  v.  Um», 
ipaeiml  caae. 

^mmr  p^  Eytoa,  eaaa  6mb  netr  trial  paper. 

Kennett  and  Avon  Canal  NaTifstion  a.  Gt.  Wea- 
tani  Railwaj  Company,  apecial  caae. 

Faimir  v.  ABdemoo,  deai. 

Teece  r.  Brown  and  etbera,  in  replevin,  dem. 

Bohinaon  v.  Marchant,  dem. 

BSwel!  r.  Birminrham  Canal  Coatpanj*  apecial 
case. 

Michola  V.  Stretton,  dem. 

Peake  v.  Screech,  deai. 

Belcher  and  other*,  aaaigneee,  y.  Campbell  and 
aaocfaer.  special  eaae. 
Selhy  V.  Brown,  dem. 

Edmnnda  v.  Pinnegar  and  others,  dem. 
Doe  d.  Dand  v,  Thompaon,  apecial  caae. 
Vine  V,  Bird,  den. 
Ranee  r.  Bjball,  dem. 
Taylor  V.  Stendall,  dem. 
Major.  litchfield,  if,  Simpson,  dem. 
WiMtop  v»  Greenacre,  aem. 
Clarke  and  othera  v.  Tinker,  special  case. 
Penny  v.  Gahcial  and  others,  dem. 
Fittdoo  V,  M'Lftien  the  Tounger,  den. 
PiUdnhom  v.  Wright,  dem. 
Nicholas  v.  Wright,  dem. 
Boniet  n  Maire,  dem. 
Shield  and  another  t.  lanaae,  dem. 
Thorogood  v.  Robinaon  the  elder,  dem. 
Ward  and  othera  v,  London  and  BlackwaU  Rail- 
way Company,  dem. 
Myera  v.  Faorfett,  sued,  &c.,  dem. 
Simona  v.  Lloyd,  dem. 

FaTieU  V.  Mancbeater,  Bolton,  and   Bury  Canol 
Kavigation,  special  caae. 
Coaling  r.  Veley  and  anotlier. 
Roe  dem.  Jackson  and  others  v.  Hartshorn  and 
others,  special  caae. 
Harria  v.  Reynolds,  dem. 
Morria  v.  Cork,  dem. 
Page  V.  HateLett,  dem. 


Conttton  9UM. 

Remantt  Paptr  qf  Hilary  Ttrm,  in  the  Bth  year  of  the 
reign  of  (^een  Viaoria,  1845. 

£nlai^  RteUf. 

To  let  day. — Abbott  v.  Douglas. 

To  dth  day^ — Hemawortb  v,  Brian. 

To  6th  day. — Jacksdn  and  another  v.  Galloway. 

New  Trialt  tf  Trinity  Term  latt. 

Middlnes, — Eliot  v.  Allen  and  others ;  QiUing  v. 
Bugan. 
Lmdefn. — Walton  v.  Rumsey ;  Gensh  v.  Chattier. 

New  Triaii  ef  Miehaelma  Term  Utt» 

itfiddJetex.  —  Mumonery  v.   Paul;   Richardson, 
Knt.  V.  Morse,  sued  as,  &c. ;  Thomas  v.  Dann. 


London. — Jehnaon  anfl  ethers  v.  NkhoUs  ;  Bur- 
ton V.  Knight  and  another ;  Ross  v.  Moses  ;  Goad- 
aU  V.  PolbUl. 

Stoftfrd.— Wood  V.  Wedgwood. 

Gloucester. — Wilkes  v,  Hopkins  and  oibers. 

A^ot(i.~Cocking  v.  Ward. 

Yforwtcit.— Fowler  v.  Buasell. 

Durftam.— ChaKton  and  another  v.  Gibson. 

Liverpool, — Bentley  r.  Fleming;  Williamson  v, 
P«J?«. 

Surrey. — Blackham  v.  Pugh. 

Suffolk* — Lewis,  executor  v.  Bailey. 

Cketter, — Cole  r.  Asuioall-t  Davies  v.  Aston, 
Knt. 

C*tJR.    AD   VVLT. 

Cozhead  v.  Riobarda. 

Pontifex  and  another  v.  Wilkinson. 

Lunn  r.  Thornton. 

PioB  V.  Graaehrook  and  another,  argued  Sad 
June,  1843. 

Grant  and  others  v,  Kant,  pub.  off.,  argued  9rd 
May,  1844. 

Ihe  Fishmongers'  Company  v.  Robettaon  aad 
otheis. 

Bentley  v.  Goldthorpe  and  another. 

Walker  e.  PetcheU. 

Camac,  Kat.  v,  Wannier. 

Thompson  and  another  e.  Small. 

Aj^eal  Cfomfer  Judgment, 

Laneattor,  South  Ditnsttfn.— Eckersley  v.  Barker. 
Yorhliire,  Wett  Ridif^*— Baxter  v.  Oreraeera  of 
Doncaster. 
Lichfield,  City.— Marahall  v.  Bown. 

Demurrer  Paper  of  Hilary  Term,  Sth  year  of  the  reign 
of  Q^oen  Victoria,  1845. 

Saturday,  .  Jan.  11 
Monday  ...  13 
Tuesday  ...  14 
Wedneaday  .  .  15 
Thnrsday  ...  16 
Friday     .    •     .     .  17 

Legee  v.  Boyd. 

Bittleston  and  another  v,  Tinimis.    > 

Roberts  e.  Taylor  and  othera. 

Phillips  V.  Macdonald  and  others. 

Stocker  v.  Warner  and  others. 

Blazdelltf.Cbatterton. 

Rankin  v.  De  Medina. 

Fenwick  v.  Blackbouse. 

Cumberledge  and  othera  v.  Smither. 

Same  v.  Blecknell. 

Manning  and  another  v.  Irving 

Jacobs  V.  Fiaher. 

Barnes  v.  White  and  another. 

Bams  V.  Fhoe. 

Wednesday,  Jan.  23.    Special  arguments. 

Friday,  Jan.  f4.  ditto. 


NBW   TRIAI.  PArSB« 

For  Hilary  Term.    8th  Vict;  1845. 
For  Judgment, 

MoTod  for  Easter  Term,  1644. 
LtMi^,  Mr.  Baron  /to^s.—Rogers  sad 

(Heard  «8th  May,  1844.) 


Motions  in  arre»t  of  Judg- 
ment. 

Special  arguments. 


w*  Maw, 

I 


^14 


Common  Law  Cause  Lists^ 


Moved  Tri»iity  Term,  1844. 
MiddUiMx,  Mr.  Baron  ParZv.— Healb  v.  UnwiD. 
(Heard  If  th  Nov*  1844.^ 
For  Argument, 
Moved  Hilary  Term,  1844. 

l^ndon,  Lord  Abinger.^A,  J.  Acraman  r.  Cooper 
and  others. 

f  5lb  April  1844.  enlarged  until  after  New  trial 
had  in  W.  E.  Acraman  v.  Cooper  and  others. 

Moved  Michaelmas  Term,  1844. 

MiddUux,  Lord  C/ii«/'/?aron.— Chappell  v.  Pur- 
ddj,  on  affidavits. 

(I5tb  Nor.  1844,  pirt  heard.) 

Middlesex,  Lord  Chief  Barou,^Veysey  v,  James  ; 
Bussell  <'.  Sedsan  and  others. 

MiddUsex,  Mr  Baron  /^oi/f.— 4SpiUer  r.  Mason ; 
Wood  V,  Leadbitter ;  Sinclair  the  younger  v.  Sin- 
clair ;  Bartlett  v.  Dimond. 

Londtm,  Lord  Chief  Baton, — csuaue  ana  outers  r, 
Lund;   Acraman,   W.  E.  v.  Cooper  and  others; 


Loiidtm,  Lord  Chief  Baron, — Esdaile  and  others  r. 
Lund;  Acraman,  W.  E.  v.  Cooper  and  others; 
Alexander  c.  Pratt  and  others  ;  MMntyre  v.  Miller 
and  others ;  Nordenstrom  v,  Pitt ;  Elkin  r.  Janson  ; 
Hall  and  another  v,  Povser;  Hedman  v.  Wilson ; 
Kedman  v.  Ilay. 

York,  Lord  Chief  -BtfroM.— Stables  v.  Tuling  and 
another ;  Clark  v.  Royston. 

Durham, Mr.  Justice CVfMiie//.— Collinson  r.  New- 
^}^  •"^  Darlington  Junction  Railway  Company. 

^eu:ca!tle,  Lord  Chief  Baron,  -  Chapman  r.  An- 
nett.  *^ 

Lancaster,  Mr.  Juitice  Creiswf//.— Pol  lilt  v.  For- 
rest and  others. 

Liverpool,  Mr.  Justice  CreitwelL'^V\{X%  r.  Beckett. 

Common  Pleas,  Jjancaster,  Liverpool,  Mr.  Justice 
Creuwell.^Doe  d.  Oullon  and  others  v.  Oulton  and 
others ;  Eccles  and  anotlier  v.  Harper  ;  Smith  v. 
Boulicher;  Kirkpatrick  and  another  i.Tattersall: 
Cooke  V.  Reddilhen  ;  Crellin  v.  Calvert:  De  Ber- 
nardy  v.  Grimston. 

Alaidstone,  Mr.  Baron  Gurnev. ^Coomher  v.  The 
South  Eastern  Railway  Company. 

Lewes,  Mr.  Baron  Parle. --V'AmBj  v.  Chesneau. 

Lewes,  Mr.  Baron  Gum«y.— Parry  v.  Nicholson, 
on  affidaviu. 

BucHngham,  Mr.  Justice  m7/ia»i«.  —  Uthwatt, 
isQ.  V  Elkins  and  others ;  Liddington  v.  Palmer 
and  others,  on  affidaviu. 

Huntingdon,  Mr.  Justice  W^tWiam*.— Chowns  r. 
JBrown. 

Cambridge,  Mr.  Baron  Alderson.  —  Charinton  v. 
Johnson. 

Ipswich,  Mr.  Justice  Wf/iiam*.— Mills  r.  Goff. 

Norwich,  Mr.  Baron  Alderson.  —  Worth  v.  Ter- 
rington ;  Doe  d.  Dudgeon  and  another  v.  Martin 
and  others. 

Cardiff,  Mr.  Baron  i?o/^«.— James  v.  Williams. 

Aort/uimpfort,  Mr.  Justice  aUtmatt Watson  v. 

Bodell ;  Ekins  v.  Hunter,  (on  affidavits.) 

Nottingham,  Mr.  Justice  a/*ma«.— Harrison  v. 
Wnght. 

Derby,  Lord  Denmon.-^Ashmore  and  another  v. 
Bramatt  and  another  ;  Lister  v.  Hunt. 

Leicester,  Mr.  Justice  C^//iiui«.— Lord  Stamford  v. 
Dunibar  and  others. 

Warwicl',  Lord  Denman. — Gkacb  and  others,  as- 
signees, c.  Ingall. 

Woreuter^  Mr.  Seijeant  Atcherh.  ^^Benhow  v. 
Jones ;  Biss  *-.  Arkell ;  Doe  d.  Woodward  v.  Dea* 


Shrewslmry,  Mr.  S^Jeant  Atcherly.—Amphittt,  •«- 
signaes,  &e.  r.  Garbett. 

Ghueetter,  Lord  C,  J.  Tlndtf(.— Pitt  r.  Haniaon 
and  another. 

Deoieee,  Mr.  Jugtiee  ITighdiuin.  —  Hajward  v. 
Hayward;  Fnide  and  others  r.  Powell 

Bristol,  Mr.  Juitiee  P«feraim^— Farguea  v  Brad- 
shaw;  K^iaaton  and  another,  assignees,  &e.  r. 
Crouch ;  Doran  and  another,  aaaignees,  &c.  v.  Wm- 
boys. 

Newtown,  Mr.  Justice  Coleridge.'^Lewia  v.  Read 
and  others. 

Mold,  Mr.  Justice  CoUridge^-^Doe  d.  Llojd'ir. 
logleby. 

Citif  rf  Cliester,  Recorder  of  CTieifer.^Bttrkey  and 
another  r.  Fletcher. 

Moved  after  the  4th  day  of  Michaelmaa  Tem. 
1844. 

Middlesex,  Lord  Chief  Baron. — Hogarth  v.  Peony 
and  another ,  Btrt  v.  Leigh. 

SrECfAL   PA  PER. 

For  Hilary  Term.    8  Vict.,  1845. 
For  Judgment. 

Buron  v.  Denman,  Esq. 

(Heard  13tb  Nov.  1845.) 
Armani  v.  Castrique. 

(Heard  i^Oth  Nov.  1844.) 
For  Argument. 

Smith,  Sec,  &c„  and  others  v.  Hodgkinson. 

To  stand  over  until  similar  case  disposed  of  in 
the  Court  of  Error. 

Martinez  v.  Denman,  Esq. 

Jiminez  v.  Same. 

(These  two  cases  to  stand  over  until  jadgmeat 
given  in  Burow  v.  Denman,  Esq.) 

Altngton  V.  Booth. 

(Stayed  by  Injunction.) 

Robertson  v.  Showier. 

Williams  v.  Jones. 

Ackerman  and  others  v.  Ehrensperger. 

Gore  V.  Gibson. 

Leaf  V.  Robsoo. 

Sleade  v.  Hawley. 

Robaon  v.  Luscombe. 


For  Hilary  Term.     8  Vict.  1846. 

To  be  called  on  the  first  day  of  the  term,  after  tbe 
motions,  and  to  be  proceeded  with  the  next  day^  if 
necessary  before  the  motions. 

Smith,  quitam,  v.  Bond. 

Smith  V.  Green. 

Dresser  P.  O.  v.  Stansfield. 

Jones  V.  Evans  and  another. 

Campbell  v.Pownsll. 

Allen  v.  Miners,  executrix,  &c 

Riley  v.  Robinson. 

Coats  V.  Coats,  executor,  &c. 

Empey  v.  King. 

Peny  V.  Walker  and  others. 


•  Commom  Lam  SitHngs.^Bmkruptcy-^Dhidends  Declared. 
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COMMON  LAW  SITTINGS. 

Hilary  Torm^  1845. 
In  Term, 

MIDOLZSEX. 

1st  Sittini^,  Mondaj  .  Jan.  IS 

And  until  tb«  Jdit  are  desired  to  attend  at  the 

(Sit  at  Eteren.) 
Snd  Sitting,  Mondaj        .        .        •  Jan.  SO 
And  until  the  Jary  are  dasired  to  attend  at  tlie 

(Sit  at  Eleren.) 

5rd  Sitting,  Wednesday    .  .    Jan.t9 

(At  balf-paat  Nine.) 

LONDON. 

Tbnndaj Jan.  30 

(At  Twelre.) 

Sittings  for  tuck  Undefended  and  Defended  Canses 
lA  pToonee  no  satisfactory  affidarit  of  Merits. 

In  Tern  in  Middlesex.— The  Undefended  Re- 
atnets  and  New  Causes  with  proper  notice  will  he 
taken  first ;  then  will  follow  a  limited  namber  of 
Sbort  Canaee,  and  each  Short  Causes  of  Tort  as 
ahail  bare  been  apnointed  in  the  same  way  aa  special 
joriee  are  for  fizen  days. 


After  Term, 

MIDDLESEX. 


Saturday 


Feb.  1 

Feb.  3 
Feb.  17 


Jan. 17 
Jan. «4 


(Sit  at  half-past  Nine.) 

LONDON. 

Monday  •        .        .        .        < 

(To  adjourn  only.) 

Ad}oununent-doy,  Monday 

(At  half-past  Nine.) 


Hiiary  Tetm,  1845. 
In  Term, 

IflDDLSSSX.  LONDON. 

Wedneadny    .    Jan.  15    I    Friday 
Wednewiay    .    Jan.  22    |    Friday 

After  Term, 

MIODLISBX.  LONDON. 

Saturday     •    •    Feb.  1    |    Monday .    .     Feb.  3 
The  Court  will  sit  at  ten  o'clock  in  the  forenoon 

•n  each  of  the  days  in  Term,  and  at  half-past  nine 

nreciaely  on  each  of  the  days  after  Term. 
The  canses  in  the  list  for  each  of  the  above  sitting 

days  in  Term,  if  not  disposed  of  on  those  days,  will 

be  tried  by  adjournment  on  the  days  following  each 

•fiocliaittingdays.  ^ 

On  Monday  the  Srd  February,  in  London,  no 

eansen  will  be  tried,  but  the  court  will  adjourn  to  a 

fotiire  day. 

Sxclcfun  of  VUftf. 

Hilary  Term,  1845. 

in  Term. 


IN   MIODLESBX. 


Ut  Sitting,  Monday 
iad  Sitting,  Monday 
3fd  Sitting,  Monday 


Jan.  13 
.  90 
.    t7 


IN   LONDON. 


l8t  Sitting,  Friday  ...  .  Jan.  17 
Snd  Sitting,  Friday  ....  24 
(And  by  adjournment,)  Saturday    .        .     25 

After  Term, 

IN  MIDDLESEX.  IN  L0N00.V. 

Saturday  .  •  Feb.  1  |  Monday  .  .  Feb.  S^ 
(To  adjourn  only.) 

The  Court  will  ait  in^liddleaex^at  Nisi  Prius  in 
Term,  by  adjournment,  from  day  to  day,  until  the 
causes  entered  for  the  respective  Middleaex  sittings^ 
are  disposed  of. 

The  Court  will  ait,  during  and  after  Term,  j^t  ten 
o*clock. 


BANKRUPTCY-DIVIDENDS  DECLARED. 
From  3rd  to  97 ih  Dec,  1844,  both  inekuive, 

Andrew,  T.  B.,  Ashton-under^Lyne,  Tea  Dealer. 

Div.  3s.  66, 
Appleyard,  S.,  Manchester,  Stuff  Merchant .    FinaT 

dir.3s.l4d. 
Atkinson,  M.  Temple,  Sowerby,  Westmoreland. 


Div.  11^. 
stiD,  £.  v.. 


Austin,  £.  v..  Paradise  Street,  Rotherhitbe,  Sur- 
geon, Ac.     Div.  7d. 

Bail,  J.^  Salisbury,  Cabinet  Maker.     Div.  6a  .8d. 

Ball,  J.,  20.  St. George's  Place,  Hyde  P»rk  Comer, 
Tailor.     Div.Pd. 

Balls,  T.,  Thamea  Street,  Iron  Merchant.  Div. 
is.lld. 

Barham.  R.,  Emsworth,  Hampshire,  Linen  Draper. 
Div.2s.6d.  "^ 

Bates,  W.  H.,  Birmingham,  Factor.      Div.  Sa.  3d. 

Baseley,  D.,  High  Street,  Southwark,  Cheese- 
monger.    Div.  Is. 

Bell,  R.,  Keighley,  York,  Wool  Stapler.  Final  div. 
Is. 

Birks,  E.,  Sheffield,  Grocer.      Final  div.  2s.  4d. 

Boult,  E.  S.  AT.  Addison,  Liverpool,  Stock  Bro- 
kers.    Div.Jd. 

Bradwell,  J.,  York,  Ironmonger.    Final  div.  4s .  9d. 

Brewer,  T.,  Liverpool,  Flag  Dealer  and  Pavior, 
Div.  28. 3d. 

Brooks,  W.  A.,  Newcastle-upon-Tyne,  Quarrjrman.. 
Final  div.  8d. 

Brown,  J.  H  ,  Duke  Street,  Manchester,  Cbvmisr. 
&c.     Final  Div.  Is.  O^d. 

Cadbury,  J.,  New  Bond   Street,   Cheesemonger. 
Final  Div.  l8.4id. 

Carter,  T.,  jun.,  Waitham,  Leicester,  Butcher. 
Div.2s.O4d. 

Cay,  C.  J.,  Bishopwearmouth,  Coal  Fitter.      Final 
div.  9ld. 

Clark,  J.,  Mincing  Lane,  Colonial  Broker.  Div.  6d. 

Courtney,  J.,  Bristol,  Banker.    Div.  Is.  8d. 

Curtis,  T.,  Stepney,  Shipping  Butcher.  Final^ 
div.ls.8d. 

Daintry,  J.  S.,  J.  Ryle,  and  W.  R.  Ravenscroft, 
Manchester,  Bankers.     Div.5s.4d.  (on  sepa- 
rate estate  of  J.  S.  Daintry,  final  div.  ^M.y 
on  separate  estate  of  J.  S.  Daintry  and  J. 
Ryle.  Div.  8^. 

Dakeyne,  D.,  and  T.  Wanklyn,  Manchester,  and  of 
Gradbatch,  Stafford,  Flax  Spinners.  Finar 
div.6d. 

Dethick,  W.,  Temple  Street,  Whitefriars,  Lime 
Merchant.     Div.  5)d. 

Duffield,  C,  Bath,  Grocer.      Final  div.3s. 
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DoBO,  R.,  and  R.  D.  Daoii,  WiUiMd,  York» 

CoraFiCtort.     DW.  Sd.  (ob  Mpftiit*  Mtftto 

oTR.  D»Bii,diF.7ft.4d.) 
DvttpliT,  J.»  Ball  Xbb,  Borfbi^  Othid^  VUtnuJ^r, 

Diw.4m.Sd. 
Edwards,  T.  U  E.,  Cbweh  SiMtt,  Liverpool,  Linon 

Drapers.     Dir.4o.1d. 
Else,  J.,  and  W.  Dixon,  Kingston^upofr'Hull,  Com 

HiUera  and  BriMis.      fM  dir.  on  aopaiale 

estate  of  ^.  Ebe,  ISs.M.;  finndir.Ss. 
Fortii,   J.,   Soutk   Fiynde.   NoCtin^Mis,    Hatter, 

Dir.8a. 
Foster,  £.«  flnargste  Stsaei,  Dover,  Tluler.      Dir. 

Is.nd. 
Forster,   I.    G.,  AldfaU,    High    Street,   Teilor. 

Div.  U. 
Fotfaergill,  J.,  sen.,  Selby,  York,  Apotheesiy.   Div. 

3e«Sd. 
Gibson,  T.,  North  Scale,  Walney,  Dalton,  Lancas- 
ter. Ceel  Mssdmni      fX».  ie.  S|d. 
Gleadfaill,  J.,  Oldham,  Laaeaster,  Cotton  Spinner. 

IttteieetoB  debta  deelarad. 
Gregory,  J.,  Sheffield,  Mannfaetarer  of  Knives  and 

Raaon.     final  Div.  Is.  efd. 
Haddock,  J.,  Wamngten.  LosMasUr,  Bookaetter. 

Div.8s.6d. 
HaU,  H..  SmaleenMratfa,  Greyslsad,  Nofthaasbev- 

land.  Fanner.     Div.  9b.  8f^d . 
Hammond,  G.,  sen.,  Havant,  Soutbaaspton,  Coof 

mon  Brewer.     Div.  Is.  6d. 
Harding,  W.,    Southampton    Street,  Camberwell, 

Grocer.-    Div.78.8d. 
Harvey,  T.,  Eagle  Hotel,  Waadswertb,  Innkeeper. 

Div.  6s. 
Hill,  W.,  and   W.   K.  Wackerbartb,  LsMienball 

Street,  Ship  Agents.     Dtv.7d. 
Hilton,  E.,  and  N.  Walsh,  Over  Darwen^  Lansaster, 

Paper  Makera.     Div.  Sfd. 
Howland,  R.,  Thame,  Oxford,  Anetioneer.     Div. 

2s.  2d. 
HodsoD,  J.,  and  J.   Broadbent,  jun..  Gala,  near 

Littleboroogb,     Lancaster,     Calico    Printers. 

Div.  Ss.  Id.     (On  separate  estate  of  J.  Broftd- 

bentyjan.  div.2a8.,and  on  separate  eetate  of 

J.  Hudson  div.fOa.) 
Jacomb,  T.,  Barge  Yard,  BucUersbury,  Merchant. 

Final  div.  lid. 
Jenkins,  J.,  Craven  Place,  Old  Keet  Road,  Carrier 

and  Leather  Seller .     Div.  4s.  6d. 
Layton,  J.,  Leeds,  Fruit  Merchant.     Final  div. 

44d. 
Leighton,  A.,  Liverpool,  Merchant.     Div.  7d« 
Lodge,    R.,    Thornhill,  York,  Innkeeper.     Final 

div.  28.6d. 
Loup,  J.  H«,  and  G.  Godber,  Cateaton  Street,  Cot- 
ton Factors.     Div.  3^. 
Ludd  and  Fenner,  Fenchurcfa  Street,  Merchants. 

Div.4d. 
Mallalieu,  J.,  Stansfield  Lodge,  Sowerby,  Halifax, 

Cotton  Spinner .      Div.  68 .  8d.. 
Milner,  J.,  Brook  Street,  New  Road,  Engine  Manu- 
facturer.    Div.  Is.  6d. 
Monokmar,  T.  M.,  Bradford,  York,  Tobacooniat. 

Div.  3i. 
Norman,  B.,  and  £.  Buckman,  Cheltenham,  Iron^ 

mongers.      Div.  6s. 
Ogdeo,  A.,  Spotland,  Rochdale,  Lancsster,  Siaer. 

Div.  5d.  9d. 
OrtOD,  L.  Box,  Wilts,  ic  E.  Paxton,  Long  Ashton, 

Somerset,  Builders.     Final  div.  os.  9d. 
Oxley,  £.,  jun.,  King's  Lynn,  Norfolk,  Hatter  and 

Dealer  in  Clothes.      Div .  Ss. 
Parlier,  J.,  Kingston- upon- Hull,  Corn  Miller.    Div. 

2s.  6d. 


PembertM,   J;»  HatsMf ,   Laa^  Savp  Boiler. 

Div.  Is.  3d. 
Phillips,  8.,  Brvsli  SfMoC^  Howver  Square,  Carpet 

Warehooseman.     Die.  lOd. 
Robertson,    G.,    J.  Ganew,   wmd  J.  Alexander, 

Liverpool,  SIba  Cbandtera.     Div.  5d. 
Rosselli,  P.,  Lime  Streer,  Msrchant.    Div.  «id. 
Sedgwick,  T.,  Leeds^  G«seee;    Final  div.  4s. 
Senwx.  J.,  LaaaelU  H|dl,  KtsUMM,  Yei*.  Vmmtj 

Cloth  BisMifaatnser.    DtT.fd» 
Shore,  J.,  Roehdye,  Tsnsistif,  Flannel  MannfiK- 

toser.    Div.  St. 
Smith,/.,  Ssaitoltft  Mill,  KoehdaK  Com  umn. 

FLaalDiv.tik 
Smith,  S.,  Shefietd,  InnkeeMr.    Hnal Dir,4|fe 
Smith,  W.  B.,  8Bdteij»  B^oUr,    Surgeon,  &e. 

Div.6s.l]d. 
Swallow,  J.,  sen.,  J.  SwaBdir,  jun.,  and  G.  SwaW 

low.  Brow  and  Stoma  ICMs,  Skiroon^  llsWii , 

Com  AfiOers.     FinI  dir.  5d. 
Tansley*  P.,  St   Joha  fitemi,  Weal  SasKthinid, 

8unw  PkitDedar.    Div.  2a,4^ 
Teeadale,  C^aad  R.To«liM»llew  LambaikH<MM, 

WectatnatKBcidgn  Rm^  Fnmisbiag  Wnw 

hooMBMB*     Dir.  Iti.  6d. 
Thomas,  G.  D.,  Weas»  Salof,  Groosr.     Fimd  4ur 

lOd. 
Thonma,  D.,  Mancheeter,  Marabant.    Div.  4^ 
lliorpe,  W.,  Thome,  York,  Scrivener.    Dir.  Is.  2d. 
Tucker,  J.,  late  of  SottMi  StasiC  Commercial  Rond 

Eaat,  Ship  Owner.    Div.  68. 8d. 
Ward,  O.  D.,  Manchester,  Lancaster,  Merchant. 

Dir,Jj^. 
Warren,  U.,  Liverpool,  Draggiat.      Dir.  8d.,  aad 

4d.  on  aoooont  of  1st  and  2nd  diva. 
Watson,  J.,  aen.,  and  J.  Watson,  jun  ,  Wath-upon- 

Dearae,  York,  Common  Brewer.     Final  dir. 

3s.  lOd. 
Webb.  W.,  Leamington,  Warwick;,  Hotel  Keeger. 

Div.rs.6d. 
Welldon,  S.  E.,  Cambridge,  Butcher.     Div.  7sL6d. 
Wells.  G.  S.,  Ripponden  Mill,  Soyland,  Halifax, 

Cotton  Spinner.    Final  div.  74d. 
Willock,  M.,  HnddenCeld,  York,  Merehant.   Finnl 

div.  7 jd. 
Wilson,  J.,  Manchester,  Warehouseman.      Final 

div.  6s.  4d. 
Womack,  G.,  Leeds,  ClotH  Merchant*       Final  div. 

j^s  penny. 
Wood,  J.  F.,  Oxford,  Surgeon,  Stc     Div.  2a.  6d» 
Wood.  H.,  BasinghaU  Street,  Woollen  Factor.  Dir, 

Yeardley  5c  Co.;  Ecclesfield  Mill.  Foelaaiald,York, 

Flax  Spinaeia.    Div.  3a.  9d. 
Young,  J.,  Aldermanbury,  Laceman  and 

Div.  Ss.  lOd. 


THE  EDFTOR'S  LETTER  BOX. 

We  Iiave  received  a  reply  frcm  H.  on  tha 

Metropolis  Building  Act,  which  will  appMr 
next  week.  He  maintains  his  original  opinion 
on  the  strict  construction  of  the  act. 

"  An  Articled  Clerk,"  whose  term  of  articka 
will  expire  on  the  25th  July  next,  cannot  be 
examined  in  Trinity  Term,  except  by  special 
order ;  and  we  understand  the  juagea  are  not 
disposed  to  relax  the  rules  widiout  atrong 
grounds  are  shown. 


ok, 
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'     *  **  *Quod  magiB  &d  Not' 
Pertinet^  et  neidze  malutx  tot,  agittfoiiifl.'* 


THE  ALTEftATIONS    MADE  IN 
THE  LAW  OF  JOINT  STOCK 
COMPANIES. 
No.  V. 


'Wk  have  now  shown  what  are  the 
pdwefs  and  privileges  proposed  to  he  con- 
ferred on  joint  stock  companies  which  are 
rc^stered  '*  completely "  under  the  act^ 
and  we  have  seen  that  it  is  ahsolutely 
n^oessary  for  all  companies,  formed  after 
the  1st  of  November,  1844,  in  order  to  be 
abte  to  carry  on  business  at  all,  to  obtain 
a  certificate  of  complete  registration. 

But  these  powers  and  privileges  ma$f 
also  be  obtained  by  companies  existing 
pjcevioualy  to  that  period ;  but  then  they 
most  aho  be  sub^t  to.tfae  regulations  and 
reMrictiona  imposed  by  Uie  act.  And 
their  deed  of  settlement  must  be  rendered 
conformable  to  the  provisions  of  the  apt. 
(s.  59.)  They  must  also  pay  the  fees 
provided  for  by  the  act.  (s.  59.) 

Sections  66—68  are  important  clauses, 
applicable  to  companies  completely  re- 
gistered. By  s.  68  it  is  enacted,  that  in 
any  action  or  suit  against  such  company, 
every  judgment,  decree,  or  order  shall 
take  enect  and  execution,  not  only  against 
the  property  of  the  company,  but  also,  if 
due  diligence  shall  have  been  used  to  ob- 
tain satisfaction,  by  execution  against  the 
person,  property,  and  effects  of  any  share- 
holder for  the  time  being,  or  of  any  former 
shareholder  of  such  company,  in  his  indi- 
vidual capacity^  if  he  was  a  shareholder  at 
the  time  of  the  contract  on  which  the 
judgment,  &c.  has  been  obtained :  but  it 


isprovidedy  that  <<no  execution  shall^be 
issued  on  such  jodgment,  decree^  or  oraer 
against  the  person,  property,  or  effects  of 
any  former  shareholder  of  such  company 
after  the  expiratum  ^  three  years  next , 
after  the  person  sought  to  be  charged 
shall  have  ceased  to  be  a  shareholder  of 
such  company/'  This  is,  therefore^  to 
this  extent  a  limitation  of  liability.  Sec. 
67  provides  for  the  reimbursement  of 
shareholders  against  whom  execution  has 
issued,  and  for  contribution  by  other  share- 
holders. Sec.  68  regulates  proceedings 
in  execution  against  the  person  or  pro- 
perty of  a  shareholder. 

The  other  clauses  of  the  act  are  formal 
clauses,  necessary  for  carrying  it  into 
execution,  and  we  fieed  not  advert  to  them 
further  than  to  observe,  that  the  registrar  . 
of  joint  stock  companies  is  to  make  an 
annual  report  to  the  Board  of  Trade  as  to 
the  progress  of  the  registration  of  com- 
panies and  other  matters  under  the  act. 

The  main  question,  then,  is,  is  it  ad- 
visable for  existing  con]|>anies,  established 
before  the  ist  of  NovenOier,  1844,  to 
obtain  complete  registratiw  ?  And  w^ 
are  bound  to  say  that  we  think  there  ar^a 
very  few  cases  in  which  it  will  be  ad- 
visable for  them  so  to  do.  The  only  im- 
mediate benefit  that  they  will  obtain  is  the 
power  to  sue  and  be  sued,  and  this,  it  has 
always  been  understood,  parliament  has 
hitherto  been  willii^  to  grant  to  any  com- 
pany applying.  In  most  deeds  of  settle- 
ment provisions  similar  to  many  of  the 
clauses  of  this  act  are  usually  inserted,  as 
we  have  already  pointed  out ;  and  we  have 
been  at  a  loss  to  discover  what  are  the 
benefits  conferred  by  the  act  which  wiU 
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compensate  for  the  great  rettriction  and 
severe  control  which  will  be  established 
over  everv  company  which  is  coinpletely 
regbtered.  In  many  respects,  it  appears 
to  usy  with  all  our  desire  to  see  joint  stock 
companies  properly  regulated,  there  would 
be  a  needless  interference  in  and  super- 
vision ov^r  die  oQOcems  of  the  company. 
We  very  much  doubt,  indeed,  whether  any 
company  could  long  go  an,  subject  to  the 
provisions  of  the  act :  and  unless  it  was 
the  intention  of  the  legislature  to  stop 
entirely  the  formation  of  new  companies, 
we  are  at  a  loss  to  account  for  many  of 
these  restrictive  clauses.  On  the  whole^ 
we  are  reluctantly  compelled  to  place  this 
act  among  that  portion  of  the  acts  of  last 
session  whieh  mttsi  be  revised  and  makrkdkf 
omended^  to  work  at  all.  There  is  rather 
a  serious  list  of  such  measures,  and  (among 
others)  to  the  Act  abolishing  Imprisonment 
for  debt,  and  that  relating  to  the  Transfer 
of  Property,  we  must  now  place  Aeaei$o 
reauUae  jcini  9U>ch  eompanm,  the  intention 
or  which  is  unquestionablv  f^ood,  but  the 
execution  of  which  is  decidedly  fhulty; 
and  we  think  all  our  readers  having  any 
experience  in  the  carrying  on  and  prscticfu 
working  of  a  joint  stodc  company  will 
agree  with  us,  if  they  will  only  read  over 
the  preceding  articles  of  this  series  con- 
tain^ in  the  present  volume. 

THE  RUMOURED  CHANGES  IN 
THE  LAW. 

The  newspapers  have  this  week  contained 
a  variety  of  rumours  as  to  eitpected  law 
changes,  which  we  can  trace  to  no  good 
foundation.  We  conceive  them  to  be  at 
all  events  premature.  It  has  indeed  been 
lately  said  that  it  was  the  wish  •£  Sir 
N.  Tindal  to  retire  from  the  arduous 
duties  whidi  he  so  well  performs,  but 
we  believe  that  there  is  no  reason  for 
this  supposition.  We  deeply  regret  to 
hear  that  6ir  William  Follett  is  still 
an  invalid,  and  that,  although  he  has  com- 
paratively good  health  at  present,  it  is' 
feared  that  he  may  not  be  able  to  return ' 
to  the  complete  discharge  of  his  duties. 
Let  us  hope,  however,  that  he  may  not  be 
entirely  lost  to  his  country.  With  respect 
to  the  other  statements,  we  cannot  say 
that  we  are  in  possession  of  any  informa- 
tion which  supports  them.  And  as  to  the 
retirement  of  the  Lord  Chancellor,  which 
is  the  key-stone  of  all  the  other  removals, 
we  can  only  say  that  the  retirements  of 


all  Chancellors  have  been  predicted  a  bun*- 
dred  times  before  they  m^ipened.  We 
believe  there  is  no  indisposition  on  the 
part  of  bii  lordship  to  resign,  if  a  com* 
petent  successor  were  found.  In  the  mean 
tiQie,  he  lives  «•  a  prosperous  gentleman.'^ 
lit  the  event  of  such  a  step  being  taken^ 
we  conceive  that,  in  the  opinion  or  all,  na 
person  could  at  present  be  found  so  com* 
petent  to  discharge  all  the  duties  of  the 
ollce  as  Mr.  Pemberton  Leigh.  If  any  trn* 
m^iate  .vacancy  takes  place  on  the  bench^ 
it  will  noi  be  in  the  quarters  referred  to. 


NOTES  ON  EQUITY. 

LIABILITY   OP  TRUSTXKS. 

Wx  have  repeatedly  called  attention  to  that 
lame  class  of  cases  in  which  tmstees  will  be 
held  responsible,  without  any  wilful  definlt  or 
fraud  of  th«r  own.  Lord  Cottenham  laid 
down  the  rule,  as  to  this,  that ."  if  the  line  of 
duty  be  not  strictly  pursued,  and  any  part  fji 
ibe  property  be  invested  by  such  personal  re» 
piesentative  in  funds,  or  upon  securities  not 
auAorised,  or  be  put  withhi  the  control  of  p^« 
sons  who  ouaht  not  to  be  entrusted  with  i^ 
and  a  loss  is  Uierebjr  eventually  sustained,  such 
personal  rmessntative  will  be  liable  to  makek 
good."  C/ott^A  V.  Bofii,  3  Myl.  &  C.  496.  A 
still  later  case  is  a  forcible  instance  of  this  rule. 
We  give  it  as  stated  by  Lord  Langdale,  M.  R. : 
"  Hie  defendant  was  the  trustee  of  the  plain*^ 
tilft.  A  sum  of  money  came  into  his  hands,  a 
portion  of  which  he  thought  it  would  be  most 
oeneficial  to  the  frmilv  to  lay  out  on  mortoage 
security.  This  coula  not  be  perfectly  done 
without  some  delay.  Pending  the  interval, 
the  defendant  laid  out  a  considerable  portion 
of  the  money,  in  the  purchase  of  excoequec 
bills.  •  ♦  ♦  He,  however,  unfortunatdj 
left  them  entirely  under  the  control  of  other 
parties,  and  entrusted  to  them  the  possession* 
Instead  of  securing  them  in  the  ordinary  mode, 
he  permitted  them  to  remain  undisturbed  \sk 
the  nands  of  brokers,  who  in  some  respects 
acted  as  bankers,  who  had  the  absolute  power 
of  disposing  of  them.  *  *  *  It  is  said 
that  tnis  was  just  the  same  thing  as  if  the  de» 
fendant  had  left  a  balance  in  the  hands  of  the 
bankers.  It  is  to  be  observed  that  he  did 
not  do  so;  and  I  don't  think  it  is  necessary, 
on  this  occasion,  to  consider  how  long  a  trustee 
may  keep  money,  which  he  is  desirous  to  em« 
ploy  for  a  particular  purpose,  in  the  bands  of  a 
banker.  When  the  defendant  had  purchased 
exchequer  bills,  he  might  have  kept  them  per* 
fectly  safe,  either  in  his  own  hands,  or  he 
might  have  kept  them  in  the  hands  of  those 
persons,  distinguishing  them,  however,  from 
the  other  property  they  had.  ♦  •  •  The 
defendant  has  made  himself  liable,  because  he 
omitted  to  take  due  and  proper  precaution  for 
the  protection  of  the  fond."  A  decree  was 
therefore  pronounced  against  him,  with  costs. 
Mmtikews  v.  Brige,  6  Bea.  239. 


Notes  on  Bqwty.-^Leeiwti  at  the  InewpmOed  Lam  Sod^. 


HUSBAND   AND   WIFK. 

In  Page  ▼.  Ww,  3  Beav.  20,  trastees  of  a 
vettkmeiit  were  miected  to  pay  and  appljr  the 
Tcntt  of  the  property  settled  for  the  mainte- 
nmce  and  support  of  the  hushand,  his  wife,  and 
children.  The  huaband  beoune  bankrupt  and 
his  aaaigneea  claimed  the  whole  income  of  the 
property.  Lord  lAngdale,  M.  R.,  held  that 
there  could  be  no  doubt  of  the  intention  of  the 
aetdemant,  that  the  wife  should  be  supported 
out  of  the  property,  and  referred  it  to  the 
Matter  to  approve  of  a  proper  allowance  for 
tlie  maintenance  of  her  and  ner  children.  In 
Bippem  ▼.  ^orloii»  2  Beav.  63,  where  property 
was  Tested  in  trustees,  in  trust  to  apply  the 

rts,  during  the  life  of  the  settlor's  son,  for 
board  and  lodging  of  himself  and  his 
fionily,  and  the  son  took  the  benefit  of  the  In- 
Mlvent  Debtors'  Act,  his  lordship  also  held 
that  the  children  were  entitled  to  three-fourths 
of  the  profits  of  the  property.  In  a  late  case 
there  was  a  settlement  of  a  sum  of  money,  with 
a  direction  to  the  trustees  to  pay  the  interest  to 
Mr.  and  Mrs.  D.,/or  their  joint  lives,  and  to 
stand  possessed  of  the  principal  for  the  survi- 
vor. Mr.  D.  afterwards  separated  from  his 
wile,  in  consequence  of  her  having  committed 
adultery.  Sir  L.  Shadwell,  V.  C,  said,  that 
"  under  these  circumstances  Mr.  D.  would  be 
entitled  to  receive  the  whole.  And  if  that  be 
ao,  would  it  not  be  strange  to  say  that  he  shall 
be  deprived  of  the  benefit  which  he  is  entitled 
to  under  this  deed,  because  his  wife  has  so 
misconducted  herself  that  he  is  justified  in 
bong  separated  from  her?  I  shall  therefore 
declare  that  Mr.  D.  is  entitled  to  the  interest 
of  the  trust  fund  during  the  joint  lives  of  him- 
self and  his  wife ;  and  as  Mr.  J.  D.  C.  (one  of 
ib»  trustees)  has  taken  upon  himself  to  decide 
as  to  the  rights  of  the  parties  under  the  deed, 
and  has  paid  a  part  of  the  interest  to  Mrs.  D., 
^e  order  which  I  shall  make  with  respect  to 
the  costs  of  the  suit  is,  that  Mr.  C.  do  pay  the 

Slaintifif  his  costs."    Duncan  v.  Campbell,  12 
lim.  616. 


SCOTCH    DEED. 

This  case  also  involved  the  construction  of 
a  deed  in  the  Scotch  form,  made  between  par- 
ties some  of  whom  were  domiciled  in  Scottemd 
and  others  in  England.  As  to  this,  his  Honour 
said  :  "  It  is  quite  possible  for  an  instrument 
to  be  of  such  a  nature  as  that,  with  respect  to 
one  part  of  it,  it  is  to  be  dealt  with  according 
to  one  species  of  law,  and  with  respect  to 
another  part  of  it,  according  to  a  aifBerent 
species  of  law ;  and  the  instrument  with  re- 
spect to  which  the  question  in  this  suit  has 
arisen,  i4>pears  to  me  of  that  nature.  There  is 
very  gooa  reason  why  it  should  be  considered 
to  a  certain  extent  as  a  Scotch  instrument,  and 
therefore  it  was  proper  that  the  instrument 
should  be  in  the  Scotch  form,  and  that  it 
should  be  registered  in  Scotland,  in  order  to 
show  that  the  real  estate  had  been  discharged. 
But  in  other  respects,  and  as  between  Mr.  and 
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Mrs.  D,  and  Mr.  J.  D.  C,  all  of  iriiom  were 
resident  in  England,  there  is  no  reason  why 
the  instrument  should  be  considered  as  a 
Scotch  one.  As,  then,  the  miestion  in  the 
cause  arises  between  Mr.  and  Mrs.  D.,  both  of 
whom  are  domiciled  in  England,  my  opinion 
is,  that  the  instrument  oufl^t  to  be  construed 
as  an  English  one."     12  Sim.  636. 


LECTURES  AT  THE  INCORPORATED 
LAW  SOCIETY. 

BY  MR.  CAYLBY  SHADWaLL. 
TaANSFKR  OF  PROPERTY  ACT. 

7  4-8  Vict,  c.  76. 

Mr.  Suadwbll  commenced  his  course  of 
lectures  on  the  law  of  mort^pges,  so  fEV  as  it 
relates  to  the  practice  of  solicitors,  on  the  6ih 
instant.  From  the  first  of  these  lectures,  wo 
are  glad  to  select  the  following  valuable  com- 
mentary on  the  9th  and  10th  sections  of  the 
Transfer  of  Property  Act,  7  &  8  Vict,  c.  76, 
which  are  intended  to  enable  the  personal  re- 
presentative of  a  deceased  mortgagee  in  fee  on 
the  mor^i^e  bang  paid  off,  to  convey  the 
estate  which  might  have  passed  to  his  heir  or 
devisee,  and  to  give  to  trustees  and  the  survi- 
vor of  two  or  more  mortgagees,  power  in  all 
cases  to  give  valid  receipts  for  the  money  they 
receive. 

The  9th  section  is  as  follows  : — 

"  That  when  any  person  entitled  to  any  free- 
hold or  copyhold  land  bv  wa^  of  mort^^age,  has 
or  shall  have  departed  this  life,  and  his  execu* 
tor  or  administrator  is  or  shall  be  entitled  to 
the  money  secured  by  the  mortgage,  and  the 
legal  estate  in  such  land  is  or  shall  be  vested 
in  the  heir  or  devisee  of  such  mortgagee,  or  the 
heir,  devisee,  or  other  assign  of  such  heir  or 
devisee,  and  possession  qf  the  land  shall  not  have 
been  ttien  by  virtue  of  the  mortgage,  nor  any 
action  or  suit  be  depending,  such  executor  or 
administrator  shall  nave  power,  upon  pavment 
of  the  principal  money  and  interest  aue  to 
him  on  the  said  mortgage,  to  convey  by  deed 
or  surrender  (as  the  case  ma^  require)  the  legal 
estate  which  became  vested  in  such  heir  or  de- 
visee ;  and  such  conveyance  shall  be  as  effectual 
as  if  the  same  had  been  made  bv  any  such  hebr 
or  devisee,  his  heirs,  or  assigns.^'  ' 

This  clause  the  lecturer  had  seen  a  good  deal 
abuscMl,  and  it  had  been  said  that  it  would  not 
work.  He  confessed  he  did  not  think  so.  It 
was  intended  to  remedy  what  was  sometimM 
felt  to  be  a  considerable  inconvenience,  and  if 
accepted  by  Uie  courts  in  that  spirit  in  which 
all  remedial  measures  ought  to  be  accepted,  it 
wotdd,  he  hoped,  be  found  successful  in  get- 
ting over  a  difficulty  which  occasionally  caused 
much  embarrassment.  It  being  a  maxim  ol 
equity  that  where  a  mortgage  was  made,  die 
mortgage  debt  was  the  principal,  and  the  se- 
curities only  the  accessories,  it  followed 
that  when  a  mortgagee  died,  the  mortgage  debt 
to  wWch  he  was  entitled,  being,  like  all  other 
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rcMts  owing  to  binij  part  of  his  personal  estate, 
TBStcd  in  his  personal  representative,  his  execu* 
;  torpor  administrator  J  while  the  legal  estate  of  the 
•moztgaffed  premises^if  the  mortgage  were  in  fee, 
'  descended  to  his  devisee,  if  he  had  made  a  will, 
or  to  his  heir  if  hehadmade  none»hut  always  in 
tFBSt  for  the  personal  representative.    But  the 
heir  might  be  an  infant,  or  a  lunatic,  or  beyond 
sea,  or  a  married  woman,  or,  worse  perhaps  than 
all,  a  needy  and  unprincipled  person,,  who  would 
not  do  what  equity  and  justice  required  unless 
he  were  paid  his  price.    It  was  true  that  in 
many  of  these  cases  parliament  had  already 
Btept  in,  and  enacted  that  by  an  application  to 
the  Court  of  Chancery,  a  proper  conveyance 
might  be  obtained ;  but  an  application  to  the 
court  was  always  both  expensive  and  tedious, 
and  in  small  properties  particularly  this  must 
pf  itself  be  felt  to  be  a  very   considerable 
grievance.    The  Transfer  of  Property  Act,  by 
enabling  the  executor  or  administrator,  who 
was  interested  in  the  monev  to  convey,  seemed 
to  have  applied  an  efiectual  remedy,  provided 
only  that  the  clause  was  properlv  framed.    The 
qualifications  of  the  clause  had  oeen  much  ob- 
jected to ;   that  particularlv  which  provided 
that  possession  of  the  lana  should  not  have 
been  taken  bjr  virtue  of  the  mortgage.    But 
that  qualification  was  absolutely  necessary  to 
prevent  injustice,  for  where  a  mortgagee  was  in 
possession,  he  was  or  at  any  rate  might  be,  by 
tiie  cesssation  of  payment  ofthe  interest  in  pro- 
gress towards  the  time  when  he  would  become 
absolute  beneficial  owner ;  and  in  such  a  case 
as  diat,  justice  required  that  the  executor  of  the 
last  owner  of  the  mortgage  should  not  have 
the  power  of  summarily  interfering  with  the 
inchoate  right  of  the  heir.    The  same  observa- 
tion applied  to  the  other  qualification,  which 
fras,  that  this  conveyance  should  not  be  at- 
tempted by  the  personal  representative,  if  there 
be  any  action  or  suit  depending.    These  quali 


mostly  inserted  and  rarely  ought  to  be  omitted ; 
because,  notwithstanding  that  a  purchaser 
would  at  law  be  safe  in  paying  the  mone^  to 
the  vendors,  although  trustees,  yet  equity  will  tm 
some  cases  bind  purchasers  to  see  the  money 
applied  according  to  the  trust,  if  they  be  not 
expressly  relieved  from  that  obligation  by  the 
author  of  the  trust;  and  where  the  pnzdiaaer 
is  bound  to  see  to  the  application  of  the  monejR^ 
great  inconvenience  freouently  ensues,  and  m 
some  instances,  it  woula  be  difficult  to  compfll 
thepurchaser  to  complete  the  contract." 

This  receipt  clause  which  Sir  E.  Sudgen  thiB 
advises  always  to  be  inserted  wherever  thece 
was  a  trust  for  sale,  it  had  hitherto  undoubted^ 
been  bad  conveyancing  to  omit,  and  perhaps  pft 
would  appear  that  to  remedy  the  inconveni- 
ences ansing  merely  from  bad  conveyancm^ 
was  an  object  of  somewhat  questionable  pQli^> 
inasmuch  as  it  might  operate  as  a  direct  ea* 
couragement  to  careless  practice. 

To  this  criticism,  however,  there  were  mors 
than  one  answer.  In  the  first  place,  the  in* 
convenience  was  one  of  very  frequent  occurs 
rence,  as  the  numerous  cases  on  the  subject  to 
be  found  in  the  reports  sufiBcientiy  testified* 
And  these  cases,  the  great  majority  of  thexa 
arose  upon  wills,  which,  as  was  well  known, 
testators,  whether  right  or  wrong,  were  not  un- 
frequently  in  the  habit  of  writing  themselvesf, 
ana  it  had  been  always  the  policy  of  the  courts 
to  assist  in  giving  efltect  to  the  imperfectly  ex- 
pressed intentions  of  testators. 

Another  reason  in  favour  of  the  alteration 
might  be  found  in  the  tendency  that  it  had  to 
shorten  the  forms  of  deeds ;  an  o^ect  of  great 
importance  in  the  eyes  of  some  of  our  law  re- 
formers. To  enable  his  hearers  to  judge  hoir 
far  it  attained  this  object,  the  lecturer  read  an 
ordinary  form  of  a  receipt  clause  taken  from  ft 
marriage  settlement  of  land,  observing  at  the 
same  time,  that  he  did  not  perceive  any  reason 


fications,  which  were  the  parts  of  the  section  for  doubting  that  this  section  did  effectually 
which  had  been  the  subject  of  the  severest )  supersede  3ie  necessity  of   introducing  into 


strictures,  appeared  to  the  lecturer  in  fact  to  be 
^sentially  necessary  to  prevent  a  clause  which 
yinas  generally  desirable  from  working  injustice 
in  some  particular  cases. 

The  10th  section  is  as  follows : — 
-  **  That  the  bond  fide  payment  to,  and  the  re- 
ceipt of,  any  person  to  whom  any  monev  shall 
t^  payable  upon  any  express  or  implied  trust, 
or^for  any  limited  purpose,  or  of  the  survivors 
0r  survivor  of  two  or  more  mortgagees  or 
kolderSj  or  the  executors  or  administrators  of 
such  survivor,  or  their  or  his  assigns,  shall 
sffiMStually  discharge  the  person  paying  the 
SSme  from  seeing  to  the  application  arising 
sluwerable  for  the  misapplication  thereof,  un- 
kss  the  contrary  shall  be  expressly  declared  by 
tile  instrument  creating  the  trust  or  security.'^ 

One  of  the  practical  difiiculties  which  it  was 
Ae  object  of  this  10th  section  to  remedy,  was 
thus  stated  by  Sir  Edward  Sudgen.  V.  &  P. 
lOth  edit.  vol.  3,  p.  151. 

*' WherQ  a  trust  is  raised  by  deed  or  will  for 
■ak  of  an  estate,  a  clause  that  the  receipts  of 
Ills  trostees  shaU  be  su^ient  discharges  is 


deeds  the  clause  enabhng  the  trustees  to  give 
valid  receipts,  although  from  the  doubt  and  sus- 
picion that  had  been  thrown  over  the  whole  act 
Dv  the  inaccuracies  that  had  unfortunately  been.- 
allowed  to  creep  into  some  parts  of  it,  it  would 
probably  be  some  considerable  time  before 
practitioners  were  persuaded  to  abandon  their: 
accustomed  forms. 

To  get  rid  of  this  form^  was  certsinly  some- 
thing in  the  cause  of  abbreviation,  although; 
when  compared  with  the  length  to  which  deeds 
of  any  importance  ordinarily  run,  the  improve- 
ment did  not,  perhaps,  amount  to  much. 

The  best  reason,  nowever,  for  the  alteration 
remained  to  be  stated,  and  that  was,  that  the 
requiring  in  any  case  a  purchaser  to  see  to 
the  application  of  money  arising  by  sale  of 
estates  conveyed  or  devised  to  trustees  upon 
trust  to  sell,  was  in  itself  an  unrea8ona.ble  thmg, 
and  inconsistent  with  the  chi^acter  and  the  vertr 
name  of  a  trustee^  the  essence  of  whose  ofilice  anq 
position  would  seem  to  be  the  confidence  re- 
posed in  hini  by  the  autiior  of  the  trust,  that 
ne  would  duly  perform  the  duties  imposed  upon 
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him,  and  amongst  others,  that  of  rightly  dis- 
tribatiD|^  the  monies  arising  from  the  sale  of  an 
estate  duiected  to  be  sold. 

Hiat  courts  of  eouity,  however,  would  in 
some  cases  of  sale  oj  trustees,  hold  the  pur- 
chasers from  them  liable  to  see  to  the  proper 
application  of  the  purchase  monies,  was  clearly 
esmhBshed,  although  it  had  been  by  several 
jiidges  objected  to  as  unreasonable. 

tlraaf  in  Creioe  v.  Dieken,  4  Ves.  Jun.  99,  it 
was  stated  at  the  bar  in  the  course  of  the  argu- 
ment, that  in  a  case  at  the  Rolls,  Lord  Kenyon, 
when  Master  of  the  Rolls,  inclined  strongly  to 
the  opinion  (although  he  made  no  decision) 
that  trustees  having  the  power  to  sell,  they 
most  have  the  power  incident  to  the  charac- 
ter, via^  the  power  to  give  a  discharge. 

Thus,  also,  in  Balfour  v.  WeUand,  16  Ves., 
Jun.  156,  a  case  in  which  the  question  being, 
whether  on  the  true  construction  of  the  instru- 
ment the  trustees  were  or  were  not  expressly 
Siven  this  power,  &c.,  it  was  not  necessary  to '  payment  of  the  Debts  of  Traders,"  it  was  en- 
ecide  the  point.  Sir  William  Grant  observed,  |  acted,  that  when  a  trader  within  the  meaning- 
that  he  thought  the  doctrine  upon  this  point  j  of  the  Bankrupt  I^ws  should  die  possessed  of 
had  been  carried  further  than  anv  sound  equit-  i  landed  property,  it  should  be  assets  to  be  admi* 


for  the  payment  of  debts  generally,  and  alsa* 
for  the  payment  of  legacies ;  for  in  this  case^to, 
hold  that  the  purchaser  was  liable  to  see  to  1^4- 
legacies  being  paid,  would  be  in  fact  to  hold  that; 
he  must  see  to  the  payment  of  th»general  debts^i 
for  the  debts  must  of  course  be  paid  before  the- 
legacies,  as  creditors  come  before  legatees,  who^ 
are  mere  volunteers. 

There  was  one  case  apparently  to  the  eon-' 
trary  of  this,  Ormerod  v.  Hardman,  5  Ves.  Jr, 
722,  but  it  was  a  case  of  very  little  authonty,{ 
and  against  which  Lord  Eldon  in  one  casf - 
expressly  warned  the  profession,  saying,  that 
he  wished  it  to  be  understood  that  Ormerod  v. 
Hardman  could  not  be  taken  as  a  guide  upon 
any  question  as  to  what  could  or  could  not  be, 
done  by  trustees  or  executors  in  the  executioa, 
of  the  trusts  of  their  testator's  w'ill.  Jenkins  v. 
Hiles,  6  Ves.  Jr.  654. 

By  the  47  Geo.  3,  c.  74,  which  was  entitled 
"  An    act  for  mora  efiectually  securing  the. 


able  piincipk  would  warrant.  Where,  he  said, 
the  act  is  a  breach  of  duty  in  the  trustee,  it  is 
very  fit  that  those  who  deid  with  him  should  be 
afiiEMCted  b v  an  act  tending  to  defeat  the  trust 
of  which  thev  have  notice ;  but  where  the  sale 
is  made  by  toe  trustee  in  performance  of  his 
duty,  it  seeme  extraordinary  Uiat  he  should  not 
be  able  to  do  what  one  should  think  incidental 
to  the  right  exercise  of  his  power,  that  is,  to 
give  a  valid  discharge  for  the  purchase  money. 

It  was  not,  however,  by  any  means  in  all 
caaes,  that  in  the  absence  of  a  proper  receipt 
clause,  the  purchaser  was  required  to  see  to  the 
application  of  the  purchase-money,  and  in  order 
to  enable  the  student  properly  to  appreciate  the 
extent  of  relief  the  statute  has  given,  by  esta- 
blishing one  uniform  rule  anplicable  to  all 
cases,  the  lecturer  mentioned  a  few  of  the 
distinctiona  that  prevailed  upon  the  subject. 

First,  it  was  a  rule  that  if  the  trust  were  of 
auch  a  nature  that  the  purchaser  might  be 
reasonably  expected  to  see  to  the  application  of 
the  punmase-money,  as  if  it  were  for  the  pav- 
ment  of  legacies  or  of  debts  which  were  acheJmd 
or  iipecijSd,  he  was  bound  to  see  that  the 
money  was  apfdied  accordingly.  Cu^^epper  v. 
Jsion,  2  Chanc.  Cases,  221 ;  Spaidin§  v.  Shal- 
swr,  1  Vem*  301 ;  Dunch  v.  KeiU,  1  Vem.  260 ; 
A^bot  T.  GibU,  1  Equity  Caa.  Abrid.  358. 

But  when  tlie  trust  was  for  the  payment  of 
debts  gensnlly,  and  not  specified  or  scheduled 
debts,  thera  the  purchaser  was  not  bound  to 
see  to  the  appliaition  of  th»  purchase^money, 
even  althougn  be  had  notice  of  the  debts ;  for 
it  wasconsirared,  and  justly  considered,  unrea- 
sonable to  exptd  a  purofaaser  to  see  to  the  due 
obssrrance  of  a  trust  so  unlunited  and 


The  positian  just  stated  was  laid  down  in  the 
fiiUowing  cases : — Hardwieke  v«  Mynd,  1  Anstr. 
109;  WuUamiony.  CurHs,  3  Brown,  C.  O.  96 ; 
Bmrker  ▼.  Dirfw  ^  Devontkiev,  3  Merr.  310. 
Bm  same  rule  prevailed  also  if  the  trust  was 


nistered  in  a  court  of  equity  for  the  payment  of 
his  debts  by  simple  contract,  as  wdl  as  those 
of  a  higher  degree. 

This  act  passed  in  1807 ;  and  it  might  be 
observed,  in  passing,  that  it  was  almost  the 
only  measure  of  law  reform  which  the  late 
illustrious  Sir  Samuel  Romilly  was  during  his 
lifetime  permitted  to  carry  through,  though 
onlj  a  small  fragment  of  that  larg[er  measure  ol 
justice  and  common  sense  for  wmch  he  had  so 
strenuously  contended  during  his  lifetime,  but 
which  was  not  finally  conceded  till  twentv-six 
years  after  his  death,  when,  by  the  3  &  4  Wra» 
4,  c.  104,  entitled  "  An  act  to  render  Freehold 
and  Copyhold  Estates  assets  for  the  payment 
of  simple  contract  debts,"  the  remedy  which 
had  before  been  given  only  against  the  landed 
property  of  persons  in  trade,  was  extended 
also^  to  the  landed  property  of  all  persons 
whatsoever,  whether  in  tnuie  or  not.  On  Sir 
Samuel  Romilly's  act  a  question  arose,  whether, 
where  a  trader  had  by  his  will  chaiged  his 
landed  estates  with  the  payment  of  legacies 
only,  the  general  chaige  m  debts  upon  the 
estates  of  tnuters  made  by  the  act,  would  biing 
the  case  within  the  rule,  that  where  there  is  a 
charge  of  debts  and  also  of  legacies,  a  purcha^ 
ser  is  not  bound  to  see  to  the  discharge  eithei} 
of  ^e  debts  or  of  the  legacies.  It  was  de«r 
cided,  however,  that  the  act  would  not  have 
thisefifect.  Homv,  Horn,  2  Sim.  &  Stuart, 
448 ;  IVoodgate  v.  Wooi$ate,  cited  by  Sir  £• 
Sugden,  from  M.  S.  V.  &  P.  10th  edit.  vol.  3» 
p.  153. 

If  the  47  Geo.  3,  c.  74>  would  not  have  this 
effect  in  die  case  of  a  trader,  neither,  by  paiily 
dT  reasoning,  would  the  3  &  4  Wm.  4,  c.  104-, 
heave  this  effect  in  the  case  of  people  in  gene* 
ral. 

Another  dietinrtion  upon  which  considerable 
doubt  existed"  was,  where,  though  there  h»A- 
been  no  specification  of  debts  in  the  wiU,  there 
bad  been  a  decree  of  the  court  that  the 
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ahoiild  be  sold  for  the  payment  of  debts.  For 
in  that  case,  it  was  said,  the  proceedings  in 
die  suit  reduced  the  debts  to  as  much  cer- 
Ittnty  as  if  theie  had  been  a  schedule  of  them 
in  the  will,  and  that  the  purchaser  must  see  to 
their  discharge.  Lloyd  v.  Baldmn,  1  Ves. 
173. 

The  general  opinion,  however,  appeared  to 
be,  that  in  such  a  case  the  psyment  of  the 
Boney  into  court  was  a  sufficient  protection 
to  the  purchaser.  The  court  took  upon  itself 
the  application  of  the  money. 

In  many  cases,  however,  a  purchaser  was 
not  bound  to  see  to  the  application  of  the  pur- 
diaae  monev,  notwithstanding  there  was  not  a 
dause  enabling  trustees  to  give  good  dis* 
diarges,  and  notwithstanding  there  was  not  a 
general  charge  of  debts;  as,  for  example, 
where  the  time  of  sale  had  arrived,  and  the 
persons  entitled  to  the  money  were  infants  or 
unborn ;  for  if  in  such  a  case  the  purchaser 
was  so  bound,  he  would  be  implicated  in  a  trust 
which  in  some  cases  might  be  of  long  duration. 
Sewarshy  y.  Lacy,  4  Madd.  142;  Breedon  v. 
Breedon,  1  Russ.  &  Myhie,  413;  Lavender  v. 
Stanion,  6  Madd.  46.  Again,  where,  though 
die  trusts  were  defined,  the  money  was  to  be 
appHed  upon  trusts  which  required  time  and 
oscretion,  as  where  the  trust  was  to  lay  out 
the  money  in  the  purchase  of  estates,  thran 
T.  WUtshire,  3  Swanston,  699;  Cases  and 
Opinions  of  Eminent  Counsel,  vol.  2,  p.  114. 

For  all  past  transactions  these  distinctions 
must  still  be  attended  to,  and  the  statement  of 
them  showed  that  there  were  a  very  great 
somber  of  niceties  and  difficulties  surrounding, 
in  many  cases,  the  payment  of  money  to  trus- 
tees, wnich  were  not  based  on  any  clear  and 
intelligible  principles  of  general  convenience, 
and  which  consec^uently  it  would  be  a  great 
advantage  to  get  nd  of,  as  the  lecturer  thought 
for  the  future  they  had  got  rid  of  them  by  that 
part  of  the  10th  section,  which  enacted  that  the 
bond  fide  payment  to  and  the  receipt  of  «any 
trustee  to  whom  money  should  be  payable 
should  effectually  discharge  the  person  paying 
the  same  from  seeing  to  the  application  or 
being  answerable  for  the  misapplication  thereof. 

There  being  no  doubt  of  tne  general  con- 
Tenience  of  the  enactment,  and  it  being  of  a 
remedial  character,  it  might  be  hoped  Uiat  it 
would  receive  a  liberal  construction,  and  not 
be  subjected  to  any  quibbling  upon  the  words; 
for  it  must  be  admitted  that  it  was  in  its  struc- 
ture somewhat  open  to  verbal  criticism.  The 
words  bang,  "the  receipt  of  any  person  to 
whom  any  mone^  shall  be  payable  upon  any 
express  or  implied  trust  or  for  any  limited 
purpose,''  it  nm(ht  perhaps  be  asked,  what  is 
the  meaning  or  the  woras  "for  any  limited 
purpose  ?"  coming  as  they  do  after  tne  words 
**  any  express  or  implied  trust,"  which  seemed 
to  include  all  kinds  of  trusts,  and  from  which 
therefore  the  words  •'  for  anv  limited  purpose" 
might  appear  to  be  intendea  to  be  contradis- 
tinguished. 

The  cases  they  had  been  considering  fur- 
nished   a    sufficient,  though    perhaps  not  a 


strictly  grammatical  answer  to  this  question. 
For  it  was  in  these  very  cases  of  "a  trust  fora 
limited  purpose,"  as,  for  example,  a  Uiist  lor 
the  payment  of  legacies  only,  which  wai 
termed  a  limited  purpose,  and  was  opposed  to 
a  trust  for  a  general  purpose,  such  as  a  tmat 
for  payment  of  unspecified  debts,  that  those 
difficulties  arose  which  it  was  the  paiticnlar 
object  of  the  section  to  remove. 

But  it  was  not  only  to  the  case  of  trustees 
but  aUo  to  some  cases  of  mortgagees,  that  the 
section  applied ;  and  the  difficulty  with  regard 
to  mortgagees  which  the  section  was  intended 
to  obviate  was  this : — 

A  great  part  of  the  money  lent  upon  mortgage 
in  this  country  was  trust  money.  But  it 
being,  as  must  be  seen  at  once,  productive  of 
great  inconvenience  to  mix  up  the  parties  bor- 
rowing the  money  (the  mortgagors)  witii  the 
trusts  to  which  the  money  lent  upon  mortgage 
was  liable,  it  was  considered  an  important  point 
of  conveyancing  policy  to  prevent  the  mor^gagmr 
from  being  affected  with  notice  of  the  trusts. 
To  bring  about  this  object,  the  mortgage  deed 
was,  or  ought  to  be,  always  framed  as  if  it 
was  their  own  money  that  the  trustees  wefc 
lending,  nothing  being  swd  in  the  deed  about 
the  way  they  acquired  the  money  or  the  trusts 
tliey  held  it  upon.  But  trusts  are  usually 
vested  in  more  persons  than  one,  almost  al- 
ways two,  very  often  more.  Then  what  hm- 
pened  upon  the  death  of  one  or  more  of  the 
trustees  mortgagees  before  the  mortgage  was 
paid  off?  On  the  face  of  the  deeds  the  money 
appeared  to  belong  to  the  trustees  tbemselvea, 
but  on  the  death  of  one  of  two  persons  pos- 
sessed, on  their  own  account,  of  money  secured 
on  mortgage,  though  the  money  and  securities 
would  at  law  go  wholly  to  the  other  by  survi- 
vorships, in  equity  one-half  of  the  money  and 
securities  woidd  belong  to  the  representatives 
of  the  deceased  person,  and  accordingly,  on 
the  mortgage  beinff  paid  off,  the  representa- 
tives of  the  deceased  would,  as  entitled  to  half 
the  money,  be  required  to  join  with  the  survi- 
vor in  giving  the  receipt  for  the  money,  and 
executing  the  deeds  of  re-conveyance.  These 
would  be  the  rights  of  the  parties,  and  this  the 
mSde  of  proceedmg,  if  the  mortmige  mone^ 
was  their  own  property;  but  if  they  held  it 
upon  trust,  convenience  had  long  established 
the  rule,  that  upon  the  death  of  one  trustee  tbe 
whole  trust  vested  in  the  survivor.  In  the 
case,  then,  of  a  mortgage  made  to  persons  who 
appeared  on  the  face  of  the  transaction  to  be 
beneficial  owners  of  the  money,  but  were  in 
reality  trustees  of  it,  if  one  of  them  died« 
his  interest,  according  to  the  apparent' state 
of  tilings,  went  to  his  representatives,  ac- 
cording to  the  real  state  of  things,  went  to  the 
survivor.  Accordingly,  when  the  mortgagor 
came  to  pay  off  his  mortgage,  there  was  a 
choice  of  aifficulties:  either  to  keep  up  the 
concealment  from  the  mortgagor  of  the  fact 
that  the  money  was  trust  money,  and  so  re- 
quire the  executor  or  administrator  of  the  de* 
ceased  to  join  in  the  receipt  and  conveyance, 
and  this,  being  a  stranger,  deriving  no  benefit 
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from  the  transaction,  he  was  commonly  very 
nnnriHinff  to  do ;  or  else  to  inform  the  mort- 
gagor that  the  money,  was  trust  money, 
and  by  so  doing  undergo  the  necessity  of  ex- 
plaining to  him  the  nature  of  the  trusts,  and 
showing,  9r  endeavouring  to  show,  that  the 
surviving  trustee  was  competent  to  give  a  valid 
discharge  for  the  trust  money. 

That  was  the  difficulty ;  and  it  was  one  that 
not  unfrequently  occurred  in  practice,  and 
aometimes  delayed  for  a  considerable  time  the 
completion  of  a  transaction. 

Modem  conveyancing  had  endeavoured  to 
meet  the  difficulty  by  introducing  into  mort- 
gages, where  the  money  advanced  was  trust 
money,  a  declaration  that  the  receipt  of  the 
aurvivors  or  survivor  of  the  mortgagees  should 
be  a  valid  discharge  to  the  persons  paying  off 
the  mortgage. 

Ilie  Jecturer  then  read  a  clause  as  to  the 
receipts  of  surviving  mortga^^ees,  and  observed 
that,  a^  fiu-  as  his  own  experience  went,  he  did 
not  think  that  this  proviso  was  much  made  use 
of  in  the  trust  mortgage  deeds  of  the  last 
century. 

It  was  at  any  rate  incomplete;  for  it  did  n^t 
provide  (or  the  case  of  a  transfer  of  the  mort- 
gage securities  upon  the  appointment  of  a  new 
trustee.  For  upon  the  deeds  of  transfer,  when 
produced  to  the  mortgagor,  it  would  appear 
^lat  in  consideration  of  five  shilUngs  the  re- 
tiiing  trustee  assigned  the  mortgage  money 
and  the  securities  to  a  stranger.  He  had 
known  the  objection  taken  in  practice,  that  this 
assignment  of  valuable  securities  for  a  nominal 
consideration  led  to  such  a  grave  suspicion  of 
a  tputj  that  the  mortgagor,  on  the  mortgage 
being  paid  off,  was  bound  to  inquire  into  it. 
The  objection,  he  believed,  was  not  encouraged 
by  the  moat  eminent  practitioners ;  but  at  any 
rate  it  had  never  been  set  at  rest  bv  judicial 
decision.  In  this  state  of  things,  tnere'  were 
grounds  for  legislative  interference ;  and  it  was 
an  unquestionable  improvement  that  the  10th 
section  also  enabled  tne  survivors  or  survivor 
of  two  or  more  mortgagees  or  holders,  or  the 
executors  or  administrators  of  such  survivor, 
or  their  or  his  assigns,  effectually  to  discharge 
the  person  paying  them  any  money  on  account 
of  the  mortgage  &om  seeing  to  the  application 
of  it. 

In  this  part  of  the  section  there  was  one  very 
stranf^e  word  which  he  could  not  attempt  to 
explam.  He  could  not  say  what  was  the 
meaning  of  the  word  ''  holders"  which,  in  legal 
phraseology,  he  did  not  recollect  to  have  ever 
met  with  before.  It  must  be  conjectured, 
however,  to  have  some  such  meaning  as  the 
word  to  which  we  are  accustomed,  "  assigns.*' 
Perhaps  it  was  thought  that  assigns  in  law, 
creditors  seising  under  a  judgment,  assig- 
nees  in  bankruptcy,  and  so  on,  were  not 
to  be  designated  by  the  same  word  as  those  to 
whom  there  had  been  made  an  assignment  b^ 
deed ;  and  it  was  these  assigns  in  law  that  it 
waa  intended  to  desisnate  by  the  word  "  hold- 
ers." But  this  was  a&  conjecture.  It  was  suffi- 
cient for  a  commentator  on  this  part  of  the 


I  statute  to  shelter  himself  under  the  ancient 
maxim,  which  experience  had  shown  to  be 
applicable  as  well  to  statutes  as  to  deeds: 
"  Bad  grammar  is  no  objection  to  an  act  of 
parliament.*'  Mala  grammatice  non  vitiat  char^ 
tam. 


CONSTRUCTON    OF   THE   METRO- 
POLIS BUILDING  ACT. 

7b  the  Editor  of  the  Legal  Observer, 

Sir, — I  have  waited  with  some  little  anxiety 
for  the  appearance  of  any  remarks  which  my 
commumcation,  published  in  the  Legal  Ob' 
server  of  Decemoer  2l8t,  might  occasion ;  and 
I  must  own  the  disappointment  I  experienced 
when,  after  a  careful  perusal  of  the  letters  of 
A  and  H.  S.  F.  in  your  number  of  the  4th  in* 
stant,  I  could  not  discover  the  semblance  of  an 
argumentative  reply;  and  although  perfectly 
open,  as  I  trust  I  shall  always  be,  to  a  convic- 
tion of  the  unsoundness  of  any  opinion  I  may 
have  advanced,  I  am  free  to  confess,  I  am  of 
the  same  opinion  still.  Both  of  your  corres- 
pondents studiously  avoid  entering  into  a  cri- 
tical examination  of  the  words  of  the  act,  or 
the  meaning  (in  a  strictly  legal  sense)  of  the 
terms  which  are  there  employed,  and  content 
themselves  for  the  most  part  with  a  display  of 
the  conseouences  which  must  ensue  if  lam 
correct.  This  I  cannot  designate  legitimate 
argument. 

Your  correspondent  A  at  once  assumes, 
(but  as  it  appears  to  me  without  foundation,) 
that  because  certain  parishes  are  not  specified 
by  name,  they  are  not,  in  consequence, 
omitted.  This  is  the  very  gist  of  my  aigu- 
ment,  f.  «.,  that  because  under  the  circum- 
stances of  the  phraseology  employed,  the 
parishes  referred  to  are  not  specified,  they  are, 
of  necessity,  omitted  in  the  operation  of  the 
act.  If  assertion  is  argument,  I  claim  priority 
in  having  first  promul^ted  my  own  views. 
He  says,  "  I  might  point  out  many  parishes 
forming  districts  unaer  the  old  as  they  will 
continue  to  do  under  the  new  act,  (sec.  70,) 
which  are  not  specified  bv  name."  If  your 
correspondent  will  do  so,  the  question  will  at 
once  be  settled ;  but  the  section  (70)  referred 
to,  only  continues  in  office  the  district  sur- 
veyor appointed  under  14  Geo.  3,  c.  78,  with 
this  most  extensive  qualification,  "  so  far  as 
relates  to  the  application  qf  this  act  to  them, 
and  for  the  distncts  assigned  to  them  at  the  time 
this  act  shall  come  into  operation,  but  subject 
to  such  alteration  of  such  districts  as  mag  be 
made  by  any  power  in  that  behalf  J*  How  this 
determines  tuat  all  districts,  of  which  there 
existed  a  surveyor  previous  to  the  present  act 
coming  into  operation,  shall  continue  to  be 
districts  within  its  jurisdiction,  I  confess  I  can- 
not yet  conceive. 

Efe  adds,  "  But  the  act  pursues  the  plan  of 
forming  a  circular  line,  &c.,"  and  **  declares 
that  the  operation  of  the  act  extends  to  all 
places  within  these  boundary  lines."    This  is 
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jnst  what,  in  my  former  communication,  I 
▼entured  to  say  that  the  act  in  question  leaves 
tmdone,  and  in  support  of  this  o{Hnion,  I  must 
refer  to  my  former  arj^mnent.  It  is  the  no/ 
pursuing  a  plan  of  formmg  a  circular  line,  that 
occasions  all  the  difficulty  of  which  I  com- 
plain ;  for  had  the  act  declared  that  its  opera- 
tion was  to  extend  to  all  places  north  or  south 
of  the  Thames  hank,  which  were  included 
within  a  boundary  Kne,  formed  by  the  exterior 
boundary  (with  reference  to  the  River  Thames) 
of  the  several  parishes  of,  kc,  all  doubt 
would  have  been  at  an  end,  and  I  should  not 
have  occupied  so  large  a  portion  of  your 
columns. 

Your  correspondent  H.  S.  F.  contends  that 
the  manifest  intention  of  the  legislature  was 
to  include  all  the  parishes  contended  for;  I 
only  reply,  that  in  a  penal*  statute  something 
more  expressly  defined  is  required  in  its  en- 
actments than  mere  evidence  of  intention ;  and 
as  regards  the  title  of  the  act  and  its  pre- 
amble, they  are  only  introductory,  and  must 
be  sustained  by  the  strict  and  legal  meaning 
of  the  clauses  which  follow,  to  be  of  any 
avail.  That  every  act  which  is  substituted  on 
the  repeal  of  an  old  statute,  is  necessarily  to 
be  CO- extensive  in  its  operation  with  its  ab- 
rogated predecessor,  is  a  proposition  I  am  not 
at  present  prepared  to  admit. 

I  have  to  apologise  for  the  length  of  this 
communication :  and,  in  conclusion,  I  only 
repneat  what  I  considered  the  best  test  of  the 
legitimate  reading  of  the  clause  (3)  upon  which 
this  discussion  has  arisen:  "What  terms 
could  have  been  used  which  would  have  more 
effectually  confined  the  operation  of  the  act  to 
such  places  as  are  within  the  boundaries  of 
the  respective  parishes  mentioned,  than  those 
which  are  to  be  found  in  the  section  referred 
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Fevenhamy  Ken/.— Mr.  Juliai  J.  Sbepheid. 

Dover. — Mr.  Edward  Knocker. 

Lancaster. — Mr.  John  Sharp;  Mr.  J.  H. 
Sherson. 

Alfard,  Lmcohukire. — ^Mr.  J.  Boome. 

lancoln^ — Mr.  £.  A.  Bramdiead. 

Ltmg  Ashton,  Somersetehire,  —  Mr.  Henry 
Abbott;  Mr.  R.  H.  Wilson. 

Manehesfer.~^Mr.  J.  Grave;  Mr.  R.  M. 
Whitlow;  Mr.  Steven  Heelis;  Mr.  Janm 
Crossley;  Mr.  Charles  Gibson;  Mr. Thomn 
Taylor,  Hon.  Sec, 

The  ff^owing  resolutions  were  unanniwasly 


THE  PROVINCIAL  LAW  SOCIETIES 
ASSOCIATION. 

At  a  meeting  of  deputations  from  Provincial 
Law  Societies  held  at  the  Law  Society's  Rooms, 
No.  4,  Norfolk  Street,  Manchester,  January 
10,  1845. 

Present* 
R.  H.  Wilson,  Esq.,  in  the  chair. 

Birmtfi^Aam.— Mr.  Thomas  Eyre  Lee ;  Mr. 
Arthur  Ryland. 

York. — Mr.  George  Hicks  Seymour;  Mr. 
Thomas  Hodgson. 

ie«&.— Mr.  John  Hope  Shaw;  Mr.  Richard 
Ecroyd  Payne;  Mr.  John  Sangster. 

Htf/i.  — Mr.  Charles  Frost;  Mr.  C.  H. 
Phillips. 

Huddersfield,  {West  Biding  Society,) ^Mr. 
John  Freeman. 

Witney,  Oxfordshire, — Mr.  James  Westell. 

Oxford, — Mr.  John  Marriott  Davenport. 

Ltwipoo/.— Mr.  Thomas  Avison ;  Mr.  Am- 
brose Lace ;  Mr.  J.  Eden.  | 


That  it  is  desirable  for  the  intereats  of  Ibe 
|)ublic  and  the  legal  profession,  that  an  Msoci- 
tion  of  provincial  law  societies  be  formed  to 
assist  in  obtaining'  all  useful  and  practical 
amendments  of  the  law — ^to  watch  all  legislative 
and  other  measures  affecting  the  profoeaion, 
and  to  adopt  measures  for  maintaining  its  re- 
spectability. 

That  such  association  be  and  is  hereby  formed, 
and  shall  consist  of  all  such  societies  as  shall 
now  signify  their  intention  of  joining,  and  of 
all  such  otner  existing  societies  as  ehdl  here- 
after signify  such  intention  to  the  hfrnomy  se- 
cretary  of  the  association,  and  of  all  each  other 
societies  hereafter  to  be  formed  as  shall  be  ad- 
mitted according  to  the  rules  of  the  hseocktion, 
the  name  of  which  shall  be  "The  Profrincnl 
Law  Societies  Association. 

That  there  shall  be  a  president,  two  nee- 
presidents,  a  treasurer,  and  an  honoranr  te- 
cretary  of  the  association,  to  be  electea  an- 
nually. 

That  Mr.  George  Hicks  Seymour  of  York 
be  the  president,  Mr.  J.  M.  Davenport  of  ^- 
ford,  and  Mr.  Steven  Heelis  of  Manchester  the 
vice-presidents,  and  Mr.  R.  M.  Whitlow  of 
Manchester  the  treasurer  of  the  aaeociatioD, 
until  the  first  annual  general  meeting. 

That  Mr.  Thomas  Taylor  of  Manchester  be 
requested  to  undertake  the  office  of  honoiaiy 
secretary  to  the  association,  until  such  umval 
general  meeting. 

That  the  above-named  officers,  together  irith 
the  president,  vice-presidents,  treaaurcr,  ml 
secretary  of  each  society  belonging  to  the 
association,  and  the  following  gen&nen,  be 
the  committee  of  management  until  the  fint 
annual  meeting : — 

Mr.  John  Bagshaw«  Manchester, 

Mr.  James  Barratt,  jun.,  do. 

Mr.  Charles  Cooper,         do. 

Mr.  James  Crossley,        do. 

Mr.  Edwin  Eddison,  Leeds, 

Mr.  Charles  Gibson,  Manchester, 

Mr.  Joseph  Grave,  do. 

Mr.  Joseph  Heron,  (Town  Clerk,)  do. 

Mr.  Ambrose  Lace,  Liverpool, 

Mr.  C.  H.  Phillips,  Hull, 

Mr.  John  Sharp,  Lancaster, 

Mr.  Julius  J.  Shepherd,  Feversham, 

Mr.  George  Thorley,  Manchester, 

Mr.  James  Westell,  Witney,  Oxfordsbiie. 

Mr.  R.  H.  Wilson,  Manchester. 

That  the  committee  shall  have  power  to  fix 
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the  time  of  tbe  general  meeting,  to  make  by- 
laws and  adopt  all  such  proceedings  in  tne 
name  of  the  society  as  they  mav  think  proper, 
and  generally  be  invested  with  mil  power  to  do 
all  such  acta  as  they  may  think  necessary,  for 
practically  and  effectually  carrying  out  the  ob- 
jects of  tne  association,  being  indemnified  by 
the  same  against  all  expenses  to  be  thereby  in- 
curred, and  shall  have  full  control  over  the 
funds  for  the  purposes  of  the  association,  and 
shall  meet  on  the  first  Friday  in  every  month, 
at  one  o'clock  p.  m.,  and  whenever  tney  con- 
sider it  necessary  for  the  interests  of  the  asso- 
ciation, or  at  the  call  of  the  secretary,  but  notice 
of  the  objects  of  such  meeting  shall  be  given  by 
the  secretary,  three  to  form  a  quorum. 

That  the  subscription  from  each  society 
forming  the  association,  having  less  than  twenty 
members,  shall  be  Ave  guineas  per  annum — 
twenty,  and  imder  thirty,  seven  guineas- 
thirty,  and  under  fifty,  ten  guineas — fifty,  and 
under  one  hundred,  nfteen  guineas — one  hun- 
d^  and  upwards,  twenty  guineas. 

That  the  committee  shaU  forthwith  prepare 
snch  rules  for  the  general  government  of  the 
association  as  they  may  consider  necessary, 
in  accordance  with  the  proceedings  of  this 
noting. 

That  the  best  thanks  of  this  meeting  be 
Kwen  to  Mr.  Taylor,  the  honorary  secretary, 
for  his  zealous  exertions  in  forming  the  asso- 
ciation. 

That  the  best  thanks  of  this  meeting  be 
given  to  Mr.  Thomas  Hodgson  of  York,  for  his 
important  services  in  the  formation  of  this 
association. 

(Signed)    R.  H.  Wilson,  Chairman, 

That  the  best  thanks  of  this  meeting  be 

Siven  to  R.  H.  Wilson,  Esq.,  for  his  able  con- 
net  in  the  chair. 

Thomas  Taylor,  Hon,  Sec, 
N.  B. — All  communications  must  be  made 
to  l3i.e  honorary  secretary. 


NOTICES  OF  NEW  BOOKS. 

like  Joint  Stock  Companies  Regisiration 
AeU  An  Act,  (7^8  Vu^  c.  110,)  for 
the  BtegidraiUm,  Incorporation,  and  Re- 

*  pukaian  qfJoiM  Stock  Companies  ;  with 
Prrface  and  Index,  Bj  James  Bur- 
CHELL,  Esq.  And  an  Ancdyeie,  by 
Charles  Rann  Kennedy,  Esq.  Lon- 
don :  Henry  Butterworth,  Fleet  Street. 
1844.     Pp.  96. 

This  edition  of  the  Joint  Stock  Com- 
panies Act  is  preceded  by  a  useful  Ana- 
lysis of  its  various  enactments.  The  act 
was  printed  verbatim  in  our  last  volume, 
p.  388,  and  we  have  given  a  series  of 
articles  containing  explanatory  remarks  on 
ts  operation  and  effect  in  the  present 
Dlume  (see  pp.  15,  57,  98.  163.)     Our 


readers  will  recollect  that  the  companies 
existing  when  the  act  came  into  operation, 
and  which  are  within  the  scope  of  its  pro- 
visions, must  be  registered  before  the  1st 
February.  We  extract  the  following  from 
the  analysis  of  this  part  of  the  act : — 

*'  The  act  applies  to  every  partnership  whose 
capital  is  diviaed  oris  agreed  to  be  divided  into 
shares,  and  so  as  to  to  transferrable  without 
the  express  consent  of  all  the  copartners ;  and 
to  all  companies  for  assurance  against  fire,  sea- 
risk,  and  for  insurance  on  Uves,  except  friendly 
societies,  unless  they  make  assurances  to  an 
extent  on  one  life  or  for  any  one  pierson  to  an 
amount  exceeding  200/. ;  and  to  every  partner- 
ship which  at  its  formation,  or  by  subsequent 
admission  (except  on  devolution  or  other  act  of 
law)  shall  consist  of  more  than  twenty-five 
members,  (sect.  2.) 

"The  act  applies,  however,  only  to  partner- 
ships, the  formation  of  which  shall  be  com- 
menced after  the  1st  November,  1844,  except 
where  the  provisions  of  the  act  are  expressly 
applied  to  partnerships  existing  before  that  day. 
(8.  2.) 

"  There  is  a  prrovision,  also,  excepting  com- 
panies for  executing  parliamentary  works,  such 
as  bridges,  roads,  &c.,  which  cannot  be  carried 
into  execution  without  the  authority  of  parlia- 
ment, (s.  2.) 

'^  And  there  is  another  provision  excepting 
any  company  incorporated  by  statute  or  charter, 
and  any  company  authorized  by  statute  or  let- 
ters patent  to  sue,  &c.  in  the  name  of  some 
officer  or  person,  (s.  2.) 

"  Notwithstanding,  however,  these  general 
exceptions,  all  these  companies  are  brought 
within  some  of  the  provisions  of  the  act ;  and 
some  companies,  although  partially  excepted, 
may  by  subsequent  proceedings  of  those  com- 
panies be  brought  further  within  its  operation, 
(s.  2.) 

"  The  act  does  not  apply  to  Scotland,  unless 
the  company  is  establisnea  there  and  has  an 
office  in  any  other  part  of  the  United  Kingdom. 
(8.  2.) 

"  Nor  to  any  company  unless  established  for 
some  purpose,  commercial,  or  of  profit,  or  for 
assurance,  or  insurance,  (sec.  2.) 

"The  following  institutions  are  not  at  all 
within  the  operation  of  the  act ;  viz..  Banking 
Companies,  Schools,  and  Scientific  and  Literary 
Institutions,  Friendly,  Loan  and  Benefit  Build- 
ing Societies,  duly  enrolled,  &c.  (with  a  pro- 
vision touching  friendly  societies,  which,  as 
before  stated,  are  in  certain  cases  within  the 
act.  (s.  2.) 

'' Partnerslups  formed  for  the  working  of 
mines,  minerals,  and  Quarries,  of  what  nature 
soever,  on  the  prindple  commonly  called  the 
Cost-Book  principle,  (s.  63.) 

"  Irish  anonymous  partnerships."  (s.  64.) 

The  prcftce  and  an  excellent  index  to 
the  act  are  the  composition  of  Mr.  Bur- 
chell,  who  thus  states  the  occasion  of  his 
share  of  the  labour : — 
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**  The  circumstance  of  my  being  a  director 
of  the  Mutual  life  Assurance  Society  induced 
me  to  look  with  some  attention  into  the  Joint 
Stock  Company  Regulation  Act,  and  finding 
that  I  might  be  subjected  to  pensdties  for  omit- 
ing  to  do  certain  tmngs  required  by  the  act,  I 
have  taken  some  pains  to  discover  my  exact 
position.  I  found  it,  if  not  necessary,  highly 
convenient  to  make  an  index ;  and  as  that  em- 
ployment is  not  very  amusing,  I  have  thought 
that  some  of  my  professiomd  brethren  would 
not  be  sorry  to  avail  themselves  of  my  labours. 
I  have  also  endeavoured  to  state  very  concisely 
the  position  of  the  existing  companies  generally : 
I  have  endeavoured  to  distin^ish  that  of  com- 
plies for  executing  parliamentary  works, 
oridges,  roads,  &c.,  from  that  of  assurance 
companies ;  and  I  have  also  made  a  short  sum- 
marv  of  the  duties  of  promoters  of  any  joint 
stock  company  within  tne  operation  of  the  act ; 
and  as  the  penalties  attached  to  those  who 
promote  a  company  without  attending  to  the 
regulations  required  by  the  act  are  very  serious, 
I  advise  every  one,  before  he  enters  upon  that 
duty,  to  read  and  well  consider  the  clauses  of 
this  act  relating  to  that  office. 

*'  I  have  also  pointed  out  the  liabilities  of 
shareholders.  It  is  obvious  that  the  act  has 
been  somewhat  hastily  concocted;  the  refer- 
ences of  the  schedules  to  the  clauses,  and  vice 
ver$a,  are  in  several  cases  inaccurate.  I  have 
corrected  some,  if  not  all  of  them,  in  the  index. 

"  The  objects  of  the  act  are  undeniably  ex- 
cellent, ana  the  public  are  much  indebted  to 
those  high  in  office,  who  have  passed  an  act 
calculated  to  enable  honest  persons  safely  to 
enter  into  engagements  with  a  view  to  fair 
profit  and  benefit  either  to  themselves  or 
nmilies,  and  to  prevent  the  dishonest  from  ex- 
tracting the  loose  cash  from  the  pockets  of 
their  unsuspecting  neighbours." 

EXAMINERS  FOR  1845. 

11  January,  1845. 
Whkreas,  by  an  order  made  by  the  Right 
Hon.  the  Master  of  the  Rolls,  on  the  13tfa  of 
Januaiv,  1844,  it  was  (amongst  other  things) 
ordered,  that  every  person  who  had  not  pre- 
viously been  admitted  an  attornev  of  the  Courts 
of  Queen's  Bench,  Common  Pleas,  and  Ex- 
chequer, or  one  of  them,  should,  before  he  be 


admitted  to  take  the  oath  required  by  the 
statute  6  &  7  Vic.  c.  73,  to  be  taken  by  per- 
sons applying  to  act  as  solicitors  of  the  High 
Court  of  Chancery,  undergo  an  examinatioii 
touching  his  fitness  and  capacity  to  act  as  a 
solicitor  of  the  said  Court  of  Chancery ;  and 
that  twelve  solicitors  of  the  same  court,  to  be 
appointed  by  the  Master  of  the  Rolls  in  each 
year,  be  examiners,  for  the  purpose  of  exannn- 
mg  and  inquiring  touching  the  fitness  and 
capacity  of  every  such  apphcant  for  admisnoa 
as  a  solicitor ;  and  that  any  five  of  the  said 
examiners  should  be  competent  to  conduct  the 
examination  of  such  applicant.  Now,  in  fur* 
therance  of  the  said  order,  the  Right  Hon.  the 
Master  of  the  Rolls  is  hereby  pleased  to  order 
and  appoint  that  Samuel  Amory,  Benjamin 
Austen,  Michael  Clayton,  William  Lodiaiii 
Farrer,  Richard  Hanison,  Bryan  Holme,  Ro- 
bert Wheatley  Lumley,  Edward  Rovdaod 
Rckering,  Charles  Ranken,  Charles  Shadwell. 
William  Tooke,  and  Edward  Archer  Wild^ 
solicitors,  be  examiners  until  the  3  let  day  of 
December,  1845,  to  examine  every  person  (not 
having  been  previously  admitted  an  attoraey  of 
th^  Courts  ot  Queen's  Bench,  Common  Pleas, 
and  Exchequer,  or  one  of  them,)  who  shall 
apply  to  be  admitted  a  solicitor  of  the  said 
Court  of  Chancery,  touching  his  fitness  and 
capacity  to  act  as  a  solicitor  of  the  said  court. 
And  the  Master  of  the  Rolls  doth  direct  that 
the  same  examiners  shall  conduct  the  examina* 
tion  of  every  such  applicant  as  aforesaid,  and 
to  the  extent  pointed  out  by  the  said  order  of 
the  13th  day  of  January,  1844,  and  the  rega« 
lations  approved  by  his  lordship  in  zefeienee 
thereto,  and  in  no  other  manner  and  to  no 
further  extent.  Langdale,  M.  R. 

HILARY  TERM  EXAMINATION. 


The  number  of  persons  for  examination  this 
term  is  considerably  smaller  than  the  laat» 
Although  the  list  of  admission  notices  extends 
to  144,  this  number  includes  41  who  have 
been  already  examined  and  passed,  leaving 
103 ;  but  there  are  6  to  be  added,  who  have 
given  notices  of  examination  and  not  of  admis- 
sion.  Allowing  for  cases  of  defective  teeti- 
monials,  and  the  usual  proportion  of  absentees, 
the  number  will  probably  be  less  than  100. 


ATTORNEYS  TO  BE  ADMITTED. 
On  the  last  day  qf  Hilary  Term,  IS45,  pursuant  to  Judges'  orders. 
Qttcm'f  VeitV). 
Clerks'  Names  and  Residence.  To  whom  Articled,  Assigned,  Sjfc, 

Bamett,  Richard  Humphreys,  25,  Chester 

Terrace,  Regent's  F^rk  ....   Charles  J.  Palmer,  Bedford  Row. 
Davis,  Henry  Fox,  Bath;   Craven   Street; 

Cecil  Street ;  and  Manchester  Buildings  .   Simon  George  Little,  Bristol, 
f^'ere,  Edward  Daniel,  6,  Newman's  Row        •  John  George  Smith,  Crediton. 

George  Cameron,  Lincoln's  Inn  Field's. 
Partridge,  William,  29,  Lincoln's  Inn  Fields    .  James  Partridge,  Tiverton. 
Serjeant,  William  Pye,  48,  Jewin  Street,  Al-     Charles  Cobley  Whiteford,  Plymouth, 
dersgate  Street;  Plymouth;  and  Baker 
Street,  Lloyd  Square        .... 
Watson,  Charles,  36,  Upper  Gower  Street       .   George  Augustus  Crowder,  Mansion  Hovue 

Place. 
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RENEWAL  OF  ATTORNEYS'  CERTI- 
FICATES. 

On  the  kut  day  of  Hilary  Term,  J  845. 

1.  Border,  Henry  HardcaBUe,  Church  St., 
Hackney;  New  South  Wales;  on  the 
aeas;  and  Maida  Hill. 
Birch,  Edward,  Rochester. 
Rsher,  Charles,  Newport,  Isle  of  Wight. 

4.  Fothergill,  Mark,  Thome;  Selby;  and 

K^ottingley. 

5.  Foggo,  Francis  Alexander,  Bexley  Place, 

(Greenwich. 

Fell,  Charles  Richard^  Bishopwearmouth. 
Hall,  Horatio  William,  23,  Rupert  Street, 
Haymarket. 

Howard,  Thomas  Compson,  53,  Edward 
Street,  R^ent'B  Park;  Hereford. 
9.  Lidiard,  William  Bye,  the  younger,  Bath. 
10.  Monkman,  Henry  William,  York;  Fog- 
gatfaorpe. 

MarteU,  Etwall  Hebard,  33,  Trafalgar 
Grore,  Greenwich :  Shooter's  Hill  Road. 
Marshall,  John  Hough,  21,  Brownlow 
Street;  Kirby  Street;  Wilson  Street; 
Holywell  Place ;  and  Bouverie  Street. 
Nash,  George,  Great  Sutton  St.,  Cleken* 
well. 

14.  Oxley,  George,  Sheffield  and  Rotherham. 

15.  Perkms,  Thomas,  Warwick, 

16.  Parker,  Thomas  Lane,  Birchiields,  Staf- 
fordshire. 

17.  Poetlethwaithe,  John,  the  younger,  103, 
Great  Russell  Street,  Bloomsbury;  Ul- 
▼erston ;  New  South  Wales. 

Parker,  William,  5,  Caledonian  Cottages, 
Bridge  Road,  Battersea;  144,  High 
Holbom;  North  Bank,  Regent's  Park. 

Plumbe,  James  Stuart,  Kirkdale. 

Robinson,  Philip  Vyvyan,  formeriy  Philip 


2. 
3. 


6. 
7. 

8. 


11 


12 


13 


32.  Parsons,  Frederick  John,  Newbury. 

33.  Ptcroft,  James  Wallis,  j,  Buckingham 
Street,  Strand;  and  College  Street,. 
Westminster. 


18 


19 
20. 


PRIVILEGE  FROM  ARRES1\  —  ROYAL 
PALACES  &  THEIR  PRECINCTS. 


Mr.  Editor, — As  I  am  led  to  believe  that 
the  doctrine  of  "privileged  persons"  and 
privileged  places  "  is  not  generally  known  to 
the  profession,  I  have  considered  that  the  com- 
munication of  a  case  involving  these  pointg,. 
and  of  very  recent  occurrence,  will  not  oe  un- 
interesting. 

Having  obtained  a  verdict  for  a  considerable- 
sum,  the  debtor  took  up  his  abode  in  one  of 
the  houses  tenanted  by  the  Poor  Knights  of* 
Windsor,  and  which  is  situated  within  the 
castle  gates, — a  step  which  he  adopted  avowedly 
for  the  purpose  of  obtaining  protection  from 
arrest.  A  writ  of  ca,  sa,  having  been  issued, 
(he  sheriff  of  Berks  refused  the  execution  of 
the  warrant  at  any  place  within  the  royal 
palace  or  its  precincts.  The  debtor  holding  no 
j  office  in  the  royal  household,  and  his  caption 
j  involving  no  loss  of  service  as  regarded  royalty^ 
I  felt  persuaded  that,  whatever  might  be  the 
prerogative  of  the  Crown  as  regarded  the  pro- 
tection it  gave  to  its  servants,  and  however  im- 
portant it  might  be  that  such  prerogative 
should  be  preserved  inviolable,  a  principle  I 
could  not  for  a  moment  contravene,  yet  tnat  a 
proper  representation  of  the  cireumstances  tc^ 
those  exercising  authority  would  obtain  for  me 
a  pjermission  to  execute  that  process  of  law, 
which  her  Majesty,  as  the  head  of  legislation, 
was  bound  to  uphold.    I  am  happy  to  say  that 


^^  ,  I  had  not  misapprehended  the  course  to  be 

Vivian,  Nansloe  near  Hdston;  StedrutlT.  i  adopted,  or  the  aetermination  on  the  part  of 

21.  Rowsell,  Thomas  Spooner,  4,   Kinder  j  her  Majesty's  officera  to  withhold  all  protection 
Street,  Old  Kent  Road.  from  the  fraudulent  debtor.    Upon  application 

22.  Shillibeer,  Henry  Webb,  the  younger, '  to  the  Lord  Steward,  as  chief  officer  of  the 
Taunton ;  Queen's  Prison.  ■*  Board  of  Green  Cloth,  I  received,  through  hit 

23.  Tench,    James,    Dudley;    Hanbury ; i secretary.  Sir  Thomas  Marrables,  a  reply  in 
ScTopton  ;    Claverley  ;    Over   Areley  ;  the  following  terms : — 
Kidaenninster ;  Birmingham. 


24.  Teulon,  Peter  Ross,  22,  Queen's  Street, 
Golden  Square. 

25.  Walker,  John,  Middlesborough,  York 
shire. 

26.  Whytehead,  John,  Kirbymooreide. 

17.  Wilme,  Thomas,  7,  Northampton  Row, 
Clerkenwell;  Cross  Street,  Hatton 
Garden. 

28.  Waldron,  Alfred,  Brentwood. 

29'  Wekh,  Charles  Hewett,  Ashbourne. 

Added  to  the  Inst  pursuant  to  Judges'  Orders, 

30.  Andrews,  Thomas,  Springfield  Cottage, 
Simpson  Street,  Wandsworth  Road;  15, 
Hanscomb  Place,  Clapham;  and  15, 
Ward  Street,  Lambeth. 

31.  Freame,  Henry  George,  23,  Elliott's 
Row,  Newington;  Paris  Street,  Lun- 
beth. 


"A.Y.B. 

<*  Board  of  Green  Cloth,  St.  James's  Palace, 
"  5  Dec.  1844. 

"  Sir, —  I  have  received  the  Lord  Steward's 
directions  to  acquaint  you  that  he  will  not  in- 
terpose or  object  to  the  execution  of  any  pro- 
cess which  may  be  necessary  with  respect  to 
the  contents  of  the  letter  which  you  addressed 
to  his  lordship  on  the  3rd  inst.,  but  that  the 
execution  must  be  conducted  with  due  de- 
corum. 

"  I  have  the  honour  to  be, 
"Sir, 
"  Your  most  obedt.  Servant, 

"Thomas  Marrables." 

I  must  not  omit  to  state  how  readily  and 

politely    every    inquiry    was    answered,    and 

facility  afforded  by  Sir  Thomas  Marrables  to 
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Superior  CourU:  Lord  Clumceihr. 


further  the  object  I  had  in  view,  and  espe- 
ciallv  that  he  stated  it  was  the  desire  of  the 
Lord  Steward  that  the  public  mind  should  be 
disabused  of  an  incorrect  notion  entertained; 
and  that  it  was  the  uniform  practice  of  the 
Board  to  compel  those  who  were  in  actual 
service  in  the  household  to  make  adequate  ar- 
rangements for  paying  just  debts,  in  order  that 
the  privilege  they  personally  were  entitled  to, 
should  not  be  improperly  subverted  to  shield 
them  in  dishonesty.  Much  less  would  any 
such  protection  be  extended  to  a  stranger. 

In  consequence  of  this  permission,  the  cap- 
tion was  effected  in  one  of  the  residences  of 
the  Poor  Knights  at  Windsor,  and  the  debtor 
carried,  much  to  his  surprise,  to  Reading  jail. 

Very  soon  afterwards  a  summons  was  taken 
out  to  show  cause  "  why  the  defendant  in  the 
action  should  not  be  discharged  out  of  cus- 
tody, he  having  been  taken  in  execution  with- 
in one  of  the  royal  palaces  of  our  sovereign 
lady  the  Queen,  called  Windsor  Castle,  and 
that  he  was  so  taken  without  any  sufficient 
authority  for  that  purpose." 

This  summons  was  supported  by  affidavits, 
proving  the  place  of  caption  to  be  within  the 
palace,  (a  point  not  disputed,)  and  also  aver- 
ring that  the  government  of  the  castle  was  in 
the  Governor  of  the  Round  Tower,  the  caatle 
beinjf  a  fortress  as  well  as  a  palace.  At  the 
hearing  before  Baron  Rol/e  at  Chambers,  the 
case  was  fully  -argued  by  counsel  on  behalf 
of  both  parties.  The  arguments  in  favour  of 
the  discharge  were  that  any  such  arrest  with- 
in the  royal  palaces  was  de  facto  void,  and 
that  no  officer  of  the  crown  had  authority  to 
give  such  a  permission  as  contravened  the 
provisions  of  a  statute.  The  question  of  its 
being  a  fortress  was  abandoned,  the  judge  re- 
marking that  Portsmouth  would  then  be  ex- 
empt; and  in  addition,  there  being  no  pro- 
tection whatever  for  a  fortress,  as  such,  the 
only  word  used  in  Coke  being  ''palatiam." 
In  support  of  the  caption  it  was  urged  that 
this  Wis  a  question  of  x'oval  prerogative,  ex- 
isting solely  between  the  Cmwn  and  the  sub- 
ject,  and  that  the  oidy  injury  contemplated, 
was  personal  indignity  to  the  sovereign,  and 
that  if  it  were  not  so,  the  permission  of  the 
Board  of  Green  Cloth  was  amply  sufficient. 

The  authorities  referred  to  and  relied  on 
were  32  Hen.  8,  c.  22,  Coke's  Instit.  3,  140. 
The  King  v.  Stubbs,  3  T.  R.  740,  (where  the 
case  of  Fitzpatrick  and  Kelly  is  referred  to). 
Sparks  v.  Spinks,  7  Taunt.  311;  Piggott  v. 
miks,  3  B.  &  A.  502 ;  Winter  V.  Miles,  10 
East  and  1  Campb.  nisi  prius. 

The  Judgment  of  the  Baron  was  delivered , 
a  few  days  after  the  argument,  dismissing  the , 
summons  with  costs. 

In  the  course  of  my  inquiries  I  ascertained 
that  it  had  been  a  common  practice  with  many ' 
debtors  to  obtain,  as  they  conceived,  a  sanctu- 
ary under  the  wing  of  royalty.  ITie  above  de- 
cision will,  I  have  no  doubt,  awaken  them. 

H. 


RECENT  DECISIONS   IN  THE    SUPE- 
RIOR COURTS. 

S.orlr  C|aitctllor. 

[Reported  by  Wm.  Pinnblly,  Ebo.,  Barrister 

at  Lane,'] 

BEQUSST   OF   PORTRAITS. — PICTURE    OR 
PORTRAIT. 

A  testator  bequeathed  his  portraits  of  several 
ancestors  (of  each  qf  whom  he  had  only  one), 
and  of  the  Duke  of  Schomberg,  qf  whom 
he  had  three  likenesses,  one  being  a  large 
painting  representing  the  Duke  on  korse^ 
back,  in  a  field-marshaVs  dress,  and  troops 
in  the  back  ground;  the  second,  a  half- 
length  in  oil;  and  the  third  tn  cn^oms. 
The  will  contained  another  bequest  of  pic^ 
tures,  cameos,  Sfc, 

Held,  that  the  large  equestrian  painting  qf 
the  duke  was  a  portrait,  and  passed  with 
the  two  other  likenesses  under  the  bequest  of 
portraits. 

This  was  an  appeal  from  a  decision  of  the 
Vice- Chancellor  of  England ;  and  the  question 
was,  whether  a  painting  (by  Sir  Godfrey  Knel- 
ler)  of  the  Duke  of  Schomberg,  in  a  French 
marshal's  uniform,  on  horseback,  wUh  a  show 
of  troops  in  the  back-ground,  passed  under  a 
bequest  of  "  portraits  of  the  Duke  of  Schom- 
berg." 

The  late  Duke  of  Leeds  by  his  wiH  'be- 
queathed the  portraits  of  himself  and  of  his 
grandfather  and  grandmother,  (the  Earl  and 
Countess  of  Holdemess,)  and  of  his  mother, 
and  of  the  Duke  of  Schomberg,  &c.  to  Earl 
Amherst,  and  other  persons  named  in  the  will, 
upon  trust  to  hold  the  same  exempt  &om  liis 
debts,  and  other  changes,  for  the  use  of  liis 
son-in-law,  SackviUe  W iUiam  Lane  Fox,  during 
his  life ;  and  after  his  decease,  upon  ihe  same 
trusts,  and  subject  to  the  same  provisoes  as 
were  thereinbefore  expressed  concerning  the 
plate,  &c.,  to  the  intent  that  they  might  be  an* 
nexed  as  heir-looms  to,  and  go  with,  certain 
manors  and  hereditaments  thereinbefore  set- 
tled to  the  use  of  and  in  trust  for  the  said  S. 
W.  Lane  Fox.  And  as  to  his  (the  testator's) 
oictures,  prints,  cameos,  intaglios,  &c.,  and 
Household  goods  and  fumitu^  at  Hornby 
Castle,  except  the  articles  already  bequeathed,  be 
bequeathed  the  same  to  the  same  trustees,  upon 
trust  to  sell,  &c. ;  and  by  a  codicil  to  the  iriS 
he  directed  that  his  son,  the  present  Duke, 
might  be  at  liberty  to  purchase  mem  at  20  per 
cent,  under  the  ^nation  price  to  be  put  on 
them  by  the  trustees  and  executors. 

At  the  date  of  the  will,  and  at  Ae  tetCfttor's 
deatht  there  were  three  pictures  or  portraits  of 
the  Duke  of  Schomberg  at  Hornby  CasUe: 
first,  a  grand  equestrian  portrait,  as  before  men- 
tioned ;  second,  a  half-length  portrait  in  oil ; 
and  third,  a  portrait  in  crayons :  and  ih&  Mas- 
ter, upon  a  reference  to  him  by  the  original 
decree  in  the  cause,  reported  that  he  wrs  of 


99ftfrfn^  (Mdf^M  }  'M,Mt^  f/MNMMivf** 


o]Hiklon  that  these  three  pictures  or  portraits 
were  included  in  the  bequest  of  portraits  to  the 
use  of  S.  W.  Lane  Fox  and  his  lamily. 

llie  Duke  of  Leeds,  the  plaintiff,  took  ex- 
cepUons  to  that  part  of  the  report :  first,  that 
the  equestrian  picture  was  not  a  portrait  of  the 
Doke  of  Schombeig ;  and,  secondl]^,  that  if  it 
was  a  porlarait,  it  was  not  included  in  the  said 
beouest,  but  was  included  amonff  the  pictures 
ana  ornamental  furniture  of  Hor^y  Castle,  di- 
rected to  be  sold,  with  right  of  pre-^nption,  to 
the  plaintiff.  The  Vice-Cluincellor, before  whom 
the  exceptions  came  to  be  argued,  held  that 
the  equestrian  picture  was  a  portrait,  and 
passed  under  the  bequest  of  portraits  of  the 
buke  of  Schombeig. 

Mr.  Bethell  and  Mr.  Lloyd  were  for  the 
appellant. 

Sir.  Stuart  and  Mr.  6.  L.  Russell  supported 
the  Vice-Chancellor's  decision. 

The  arguments  on  both  sides,  especially  for 
the  appellant,  were  most  learned,  ciitical,  and 
ingenious,  upon  the  nice  distinctions  between 
portraits  and  other  representations ;  and  they 
occupied  nearly  three  aays. 

The  Lord  Chancellor,  in  giving  his  judg- 
ment, stated  the  bequests  in  the  will,  and  the 
form  in  which  the  question  was  brought  before 
the  court  below,  and  then  here,  and  his  lord- 
ship  then  proceeded  to  the  following  effect: 
The  picture  in  dispute  was  the  large  equestrian 
portrait  placed  at  one  end  of  the  hall  in  Hornby 
Castle.  An  equestrian  picture  of  the  Mar- 
qms  of  MoUtrose  occupied  the  corresponding 
panel  in  the  other  end  of  the  hall,  and  the  in- 
termediale  spaces  were  occupied  by  portraits  of 
dtstingushea  historical  characters.  There  was 
some  doubt  whether  the  half-length  portrait 
repreeented  the  Duke  of  Schomberg ;  nut  for 
the  purposes  of  the  argument  and  the  inquiry, 
it  must  be  taken  as  one  of  the  portraits  of  the 
duke.  It  had  been  so  found  oy  the  Master, 
and  no  exception  was  on  that  ground  taken  to 
the  report.  It  was  not  his  lordship's  intention 
to  enter  at  any  hngth  into  what  may  be,  with 
•ome  proprie^,  called  the  omamentel  part  of 
the  subject,  or  to  follow  the  Vice-Chancellor 
and  the  learned  counsel  through  all  those  ety- 
mological disquisitions  which  had  been  raised 
in  sohition  of  the  question  of  the  picture  being 
a  portrait. 

The  Vice-Chancellor,  in  his  judgment,  said, 
properly,  that  the  sole  question  at  issue  was, 
ipidiether  the  pictm-e  could  in  strictness,  and 
according  to  Uie  ordinary  acceptation  of  the 
word,  be  caOled  a  portrait.  That  was  the 
question,  therefore,  to  be  again  considered.  I 
have  not  seen  the  picture  itself,  but  I  have  had 
placed  before  me  a  very  elegant  and  apparently 
accofste  copy  of  it  in  meeaotinto,  from  the 
hsnds  of  Mr.  Smith.  In  the  picture  the  Duke 
i(<t«pieeented  on  horseback,  and  an  attendant 
if  faoidiDg  his  hehaet,  the  back-ground  being 
occupied  by  troops  drawn  up  in  order  of 
bottle.  The  countenance  of  the  figure  is  turned 
towards  the  spectator,  as  is  usual  in  a  Ukeness 
of  that  description.  The  first  thing  that  strikes 
one  is,  the  fact  of  the  face  being  so  turned,  in 


order  that  the  painter  might  give  a  complete 
likeness.  The  face  appears  to  be  full  oi  ex- 
pression and  character,  and  had  all  the  distin- 
guishing characteristics  of  a  fine  portrait.  No 
man  indeed  who  looks  at  it  can  entertain  a  * 
moment's  doubt  that  it  is  a  good,  a  striking 
likeness  of  the  duke.  If  any  doubt  could  be 
raised  on  the  question,  I  would  ask  the  person 
who  entertained  it  to  look  at  the  picture  in  its 
details.  When  an  artist  sits  down  to  paint  a 
portrait,  he  considers  what  are  the  prominent 
characteristics  of  the  man,  what  his  profesHion, 
what  the  actions  by  which  he  has  obtained  dis- 
tinction. If  the  person  to  be  painted  is  a 
judge,  the  artist  introduces  him  in  his  robes  of 
oflice ;  if  a  bishop,  in  his  lawn  sleeves ;  if  a 
military  or  a  naval  commander,  in  his  proper 
uniform.  He  attends  to  these  things  as  pre- 
serving the  unity  of  the  character,  and  as 
showing  the  protession  of  the  person  to  be 
represented,  and  his  position  in  society. 

Now  I  beg  attention  to  the  period  in  which 
the  Duke  of  Schomberg  flourished.  He  was 
bom  in  the  commencement  of  the  seventeenth 
century;  became  a  marshal  of  France  about 
the  middle  of  it ;  and  he  was  killed  towards  its 
dose,  in  the  year  1690,  at  the  battle  of  the 
Boyne.  Armour  was  the  dress  of  a  military 
man  of  the  period ;  it  was  the  custom  to  wear 
it,  and  the  Duke  was  therefore  represented  by 
the  painter  in  armour  and  in  character.  There 
was  nothiuff  in  that  part  of  the  picture  to  de- 
tract from  uie  common  opinion  that  it  was  a 
portrait  of  the  Duke ;  ana  it  was  a  remarkable 
fact,  that  in  the  two  engravings  handed  up, 
one  by  Houbraken  and  the  other  by  Vander- 
gootch,  the  Duke -was  also  represented  in 
armour.  It  has  indeed  been  observed,  that  in 
the  half-length,  which  the  Duke  of  Leeds  now 
contends  is  a  portrait  of  the  Duke  of  Schom- 
berg, there  is  no  armour  on  the  thighs  and 
legs,  and  therefore  it  is  inferred  by  Mr.  Be- 
thell (his  counsel)  that  it  might  be  doubtful 
whether  the  equestrian  picture,  in  consequence 
of  that  and  some  otW  circumstances,  is  a 
portoaitof  the  Duke.  It  ought,  however,  to 
be  recollected,  that  the  half-length  is  a  stand- 
ing fi^pure,  and  armour  was  not  in  that  case 
worn  m  the  17th  century.  It  was  only  when 
on  horseback  that  the  thighs  and  legs  were 
covered,  and  then,  as  appesired  in  the  picture, 
they  were  so  cased  to  complete  the  equipment. 
The  objection  therefore  so  taken  merely  adds 
to  ana  estabUshes  the  indiriduality.  If  a 
judge  was  to  be  painted,  the  artist  would  re. 
present  him  in  his  study  or  on  the  bench :  the 
field-marshal  and  warrior  was  most  properly 
placed  on  horseback  and  in  armour,  appro- 
priate to  his  character,  appropriate  to  his 
position.  I  take  for  exam^  a  similar  por- 
trait, that  of  Charles  the  First,  painted  by 
Vandyke.  What  would  any  one  call  that  but 
a  portrait,  and  a  portrait,  too,  very  much  re- 
sembling the  one  now  the  subject  of  conten- 
tion? In  that,  Charles  is  represented  in 
armour,  on  horseback,  with  the  head  un- 
covered, and  the  Duke  de  Nivemois  in  atten- 
dance as  a  page.    What,  in  ordinary  language. 
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is  that  picture  but  a  portrait?  But  then  it 
was  said  that  one  would  not  call  it  a  portrait 
without  an  addition :  that  we  must  say  an 
equestrian  portrait.  Why,  so  one  must,  it  one 
is  to  be  very  particular.  If  the  well-known 
picture  of  Dr.  Johnson,  by  Sir  Joshua  Rey- 
nolds, was  to  be  mentioned  with  that  deppree 
of  particularity,  instead  of  saying  it  was  a  por- 
trait, it  might  be  said  it  was  a  bust.  If  we 
descend  to  so  much  particularity,  every  picture 
must  be  described  according  to  its  degree. 
The  introduction  of  hands  made  a  portrait  a 
kit-kat :  then  there  is  the  half-length,  and  the 
three-quarters.  If  one  wishes  to  be  very 
accurate,  these  additions  might  be  made  to  the 
description,  but  still  the  picture  is  not  the  less 
a  portrait. 

Then  it  was  said  that  this  picture  represented 
a  battle.  Undoubtedly  there  are  some  troops 
in  the  perspective,  drawn  up  or  marching; 
but  this  circumstance  cannot  be  passed  over, 
that  the  largest  of  the  divisions  of  troops  so 
introduced  does  not  exceed  in  size  one  of  the 
hoofs  of  the  horse  on  which  the  Duke  is  seated. 
The  figures  are  wholly  subordinate  to  the 
portrait ;  and  is  it  not  more  rational  to  suppose 
that  they  were  introduced  by  the  artist  as 
charactenstic  of  the  achievements  of  his  figure, 
and  intended  to  be  mere  accessories  through 
which  the  spectator  was  to  be  informed  of  the 
rank  and  exploits  of  the  person  represented  on 
the  canvass.  The  illustration  of  this  view  of 
the  subject  is  new  and  striking :  we  can  find 
a  hundred  instances  of  it,  but  a  very  few 
suflice.  Take  the  picture  of  General  Amherst, 
by  Sir  Joshua  Reynolds :  the  general  is  repre- 
sented on  horseback,  in  the  uniform  of  the 
period  in  which  he  flourished ;  troops  in  the 
Dack  ground ;  all  the  appearance  of  a  battle ; 
all  the  circumstances  that  occur  in  the  picture 
of  the  Duke  of  Schomberg;  and  yet  who  ever 
heard  of  that  picture  being  called  anything 
but  a  portrait  ?   Take  again  the  picture  of  Lord 


Waterloo  Gallery.  In  that  picture  the  Duke 
is  represented  at  the  Sic^  of  Cadiz,—- rather  a 
singular  thing,  considering  the  place  for  which 
the  picture  was  intended ;  but  the  subject  was 
introduced  by  the  artist  because  the  capture  oC 
the  place  was  thought  to  confer  a  distinction^ 
and  mark  the  individuality  of  the  character. 
And  with  respect,  too,  to  the  portrait  called 
"  The  half-length  of  the  Duke  of  Schombe^," 
introduced  in  the  course  of  the  discnssioii* 
there  the  artist  had  a  back  ground,  the  mege  of 
Bellgrade,  and  troops  moving  either  to  the 
attack  or  to  take  possession  of  the  foitrees. 
That  picture  was  open  to  the  very  same  ob- 
servation that  the  equestrian  picture  is.  I 
need  not  go  further,  adthough  I  could  refer  to 
a  hundred  other  instances  of  subjects  made 
subordinate  to  the  introduction  of  the  indi- 
vidual to  be  represented.  In  the  fine  historical 
picture  of  "  The  Death  of  General  Wolfe,"  by 
West,  several  figures  are  introduced — th^  are 
all  portraits ;  but  that  does  not  ^flfect  the  po> 
I  sition ;  they  are  accessories  to  the  main  deagn 
of  the  painter — a  representation  of  the  death 


of  Wolfe,  and  pointing  out  some  events 
nected  with  the  eubject  to  be  depicted. 

But  then  it  is  said  that  the  picture  is  a  i 
ideal  creation  of  the  painter,  the  fruit  of  faia 
imagination,  and  that  it  cannot  therefore  be 
call^  a  portrait,  but  is  a  picture  of  the  Battle 
of  the  Boyne.  Now  the  Duke  was  killed  there; 
and  if  a  picture  of  the  Duke  at  that  battle,  it 
must  have  been  painted  after  his  death,  and 
therefore  it  was  said  the  painting  must  be 
ideal.  TVue,  it  might  be  so ;  but  then  if  the 
materials  for  a  picture  were  in  existence  before 
the  death,  from  which  a  likeness  could  be 
painted,  the  picture  would  not  be  less  a  por» 
trait;  not  so  accurate  perhaps  as  if  painted 
from  the  life,  but  still  a  portrait :  witness  the 
picture  of  the  late  Mr.  Perceval,  to  a  consider« 
able  extent  a  good  and  striking  likeness.  But 
there  is  no  evidence,  either  in  the  court  or 
Ugonier,  in  the  National  Gallery :  he  is  re- ;  before  the  Master,  that  this  picture  did  r^pre- 


presented  there  in  that  action  where,  with 
handful  of  his  brave  companions  in  arms,  he 
sacrificed  himself  to  rescue  the  Duke  of  Cum-' 
berland  from  a  dangerous  position  into  which 
he  had  unfortunately  fallen  in  the  course  of 
the  campaign.  Surely  no  one  could  look  at 
that  picture  and  say  it  was  an^hing  but  a  por- 
trait, although  the  accessories  in  the  back 
ground  tell  the  tale  of  his  merits  and  his  ser- 
vices almost  as  plainly  and  forcibly  as  if  his 
name  was  written  on  the  face  of  the  canvass. 
Then  there  is  the  portrait  of  the  Duke  of  Wel- 
lington on  horseoack,  by  Sir  Thomas  Law- 
rence, now  in  the  collection  of  Sir  Robert 
Peel :  the  Duke  is  represented  at  the  Battle  of 
Waterloo,  with  a  telescope  in  his  hand,  and 
the  battle  in  perspective ;  but  who  ever  called 
the  picture  by  any  other  name  than  the  "  por- 
trait of  the  Duke  at  the  Battle  of  Waterloo?" 
certainly  the  picture  does  not  represent  the 
battle.  Again,  there  is  the  picture  of  "  Phillip 
the  Second  at  the  Battle  of  St.  Quintin,''  on 
horseback,  under  the  same  circumstances,  and 
the  portrait  of  the  Duke  d'Angoul^me,  in  the 


sent  the  Battle  of  the  Bovne;  and  m  my 
opinion  the  foundation  raisea  upon  that  hypo- 
thesis wholly  fails.  Looking  at  the  picture^ 
one  could  not  bringthe mind  to  consider  it  a 
l)osthumous  one.  The  countenance  is  full  of 
fire  and  character;  it  fills  all  our  conceptioiis 
of  what  the  Duke  of  Schomberg  must  have 
been,  and  bears  marks  of  being  one  of  the 
finest  that  Sir  Godfrey  Kneller  ever  painted. 
From  all  this,  I  come  to  the  conclusion  that 
the  back  ground  never  was  intended  to  repre- 
sent the  Battle  of  the  Boyne.  There  is,  how- 
ever, evidence,  not  strictly  before  the  court, 
but  still  almost  conclusive  evidence,  that  the 
picture  does  not  represent  the  Battle  of  the 
Doyne ;  for  it  appears  from  the  two  engravings 
of  It  produced  in  court  that  they  were  executed 
in  1689,  the  year  before  the  battle :  wf  it 
appears  from  Bromley's  catal<^pie.  I  cannot, 
therefore,  believe  that  the  picture  is  ideal. 

Passages  have  been  read  from  Fus^  and 
the  eloquent  work  of  Sir  Joshua  Reynolds,  to 
show  that  this  is  not  a  portrait.  Wliat,  how- 
ever is  the  scope  and  meaning  of  these  writers  ? 
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Tlidr  object  was  not  to  show  what  was  or  was 
not  a  portrait,  mechanically  and  technically 
speaking,  but  how  a  portrait,  a  good  portrait, 
ought  to  be  painted,  and  how  everything  must 
be  Tendered  subordhiate  to  the  main  design  of 
die  artist,  and  that  if  anything  was  to  1^  in- 
trodneed,  it  must  be  in  harmony  with  the  cha- 
racter, and  for  the  sole  purpose  of  exhibiting 
to  advantage  the  countenance  of  the  person  to 
be  represented.  These  are  the  rules  of  the  art 
which  they  sought  to  explain  and  enforce. 
Siqipose,  for  instance,   a  person  was  to  be 

'Qtedinthe  rich  robes  of  a  Knisht  of  the 
ter:  a  judicious  artist,  in  suite  of  the  rich. 
I  of  the  dress,  would  so  oispose  of  those 
robes  as  to  make  them  altogether  subordinate 
to  the  countenance  of  the  figure,  which  must 
be^  of  course,  the  principal  <%ject  of  his  atten- 
tion«  On  the  contrary,  a  clumsy  artist  would 
so  manage  that  dress  as  to  make  it  the  princi- 
pal object  on  which  the  eye  would  rest,  and 
cause  it  to  be  the  main  object  of  attraction. 
The  picture  in  both  instances  would  be  a  por- 
trait, bad  m  the  latter,  but  still  a  portrait.  Tlie 
whole  argument  founded  on  the  works  of  these 
writers  proceeded  on  a  misapprehension  of 
their  intentions. 

A  word  or  two  as  to  the  evidence :  it  had 
been  shown  by  the  evidence  of  Mr.  Raymond 
that  the  picture  was  always  called  a  portrait, 
and  that  the  late  Duke  of  Leeds  had  himself 
so  called  it.  I  give  full  assent  to  the  principle, 
that  where  one  thing  answers  fully  the  descrip- 
tion, and  that  the  other  does  not,  then  not 
more  than  one  passes.  I  do  not,  however, 
think  that  anything  has  come  out  to  reouire 
me  to  try  the  question  by  that  test,  nor  is  tnere 
any  assistance  to  be  derived  from  the  other 
jnrts  oi  the  wilL  Satisfied,  then,  that  the 
picture  is  strictly  and  properly  a  portrait,  and 
that  the  evidence  of  the  testator's  intention  is 
mere  conjecture,  met  by  corresponding  con- 
jecture, on  the  other  side,  I  have  no  alternative 
but  to  affirm  the  order  of  the  Vice-Chancellor, 
and  dismiss  the  appeal,  with  costs. 

His  lordship  added,  that  he  had  gone  fullv 
into  the  question,  because  he  apprehended, 
from  the  spirit  displayed  by  the  parties,  that 
they  woula  carrjr  the  matter  to  the  House  6t 
Lords,  and  he  wished  it  to  go  there  with  his 


Jf  the  Master  be  directed  to  find  whether  a 
party  who  is  presumed  to  be  dead,  died  un» 
married  and  without  issue,  it  is  not  sujficient 
for  him  to  stfite  thai  the  evidence  hud  brfore 
him  does  nf4  enable  him  to  state  whether 
the  party  died  unmarried  and  without  issue. 

This  cause  came  on  upon  exceptions  to  the 
Master's  report.  By  the  decree  dated  the  1st 
of  August  1843,  a  reference  was  ordered  to  the 
Master  to  inquire  whether  Mary  Bilton  in  the 
pleadings  named  was  living  or  dead,  and  if 
dead  when  she  died,  and  who  was  her  personal 
representative,  and  whether  she  left  any  and 
what  children  her  surviving,  and  whether  such 
issue  was  living  oi  dead,  and  if  dead  when  they 
■died,  and  who  were  their  legal  personal  repre- 
sentatives. 

From  the  evidence  adduced,  it  appeared  that 
Mary  Bilton  left  her  parents'  house  at  Cotten- 
bam  unknown  to  them,  during  the  year  1809 
or  1810,  she  being  then  about  16  or  17  years  of 
age,  at  which  time  she  was  unmarried,  and  that 
nothing  was  heard  of  her  again  until  1814, 
when  a  letter  was  received  from  her  at  Ports- 
mouth, addressed  to  her  sister,  informing  her 
that  she  was  then  going  to  see  a  naval  sham 
fight,  intended  for  the  amusement  of  the  allied 
sovereigns,  then  in  England,  and  that  she  in- 
tended afterwards  to  go  abroad.  It  appeared 
also  by  one  of  the  affidavits  brought  into  the 
Master's  office,  that  the  father  of  Mary  Bilton 
had  stated  that  he  received  intelligence  about 
four  or  five  years  ago,  that  she  was  dead,  but 
it  did  not  state  from  whom  the  intelligence 
was  received,  nor  at  what  time  the  death  took 
place. 

On  the  21st  of  December  1343,  the  Master 
made  his  report,  and  therebv,  after  stating  the 
evidence  laid  before  him,  tound  that  nothing 
had  been  heard  of  the  said  Mary  Bilton  since 
18 14,  and  he  therefore  found  that  she  was  dead, 
but  he  also  found  that  no  sufficient  evidence 
had  been  laid  before  him  to  show  when  she 
died,  or  whether  she  died  without  issue  .or  un- 
married. To  this  report  two  exceptions  were 
taken,  the  first  of  which  was,  that  the  Master 
ought  to  have  found  that  Mary  Bilton  was 
dead,  ^nd  that  she  died  some  time  previouslv 
to  the  end  of  the  year  1821 ;  and  the  second, 
;r;ni.r«^wr.n  ^.^.T^  w"  Z  ■'  ^^^  the  Master  ouaht  to  have  found  tlfet  she 
jw  on  the  subject,  so  stated  as  to  leave  the  ^.^  unmarried  and  without  issue. 

parties   no    ground  for   misapprehension   of  uumotucu  auu  wimuui.  »oui,. 

tiiem. 

Duke  of  Leeds  v.  Earl  Amherst  and  others, 

Nov.  35,  1844. 


¥(rM!t!»Biic(lIor  of  Sitglaiilr. 

IJReported  by  Samuel  Miller,  Esa.,  Bar- 
rister'at^aw.l 

SXCEPTIONS   TO    REPORT.  —  PRESUMPTION 
OF   DEATH. 


Wakefield  and  Cankrien  in  support  of  the  ex- 
ceptions, said,  the  law  was  now  settled  that  a 
party  would  be  presumed  to  be  dead  if  not 
tieard  of  for  seven  years.  The  object  of  the 
inquiry  before  the  Master  was,  to  show  that 
the  party  in  question  was  not  alive  in  1821, 
and  there  was  abundance  of  evidence  to  war- 
rant the  Master  in  fixing  the  time  of  the  death 
I  prior  to  that  period.  Doe  d.  Bunning  v.  Grif- 
\jim,  15  East,  293 ;  Doe  d.  OldmaU  v.  Deaken,  2 
I  Man.  &  Ry.  195;  Webster  v.  Birchmore,  13 
I  Yes.  362.  With  regard  to  the  second  excep- 
AUkough  it  has  been  determined  that  the  death .  tion,  there  could  be  no  doubt  that  as  the  Mas- 
of  a  party  is  to  be  presumed,  if  he  have  not ,  ter  had  found  the  death,  he  was  bound  to  cer- 
been  heard  of  for  seven  years,  yet  the  evi-  \  tify  whether  the  party  died  unmarried  and 
dence  must  be  so  clear  that  no  question  can  \  without  issue. 
Jte  raised  as  to  his  being  aHve.  i     Bethell  and  Hubback,  contrii,  said  the  rule 
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was,  that  death  was  to  be  presumed  at  tlie  end 
of  aeven  yean  from  the  time  when  a  party  was 
last  heara  of,  and  the  party  in  this  case  biaving 
iMen  heard  of  in  1814,  death  could  not  be  pre- 
aomed  to  have  taken  place  until  1821.  it  ap- 
peared, also,  that  intelligence  was  received  by 
the  father  of  the  death  about  four  or  five  years 
ago,  and  if  any  inference  were  to  be  drawn 
from  the  statement,  it  would  be  against  the 
pr^nmption  that  the  death  had  occurred  so 
early  as  1821.  Dixon  v.  Bixon,  3  Bro.  C  C. 
509.  [The  Vice-Chancellor  said,  the  fact  of 
the  father  stating  that  he  had  received  inteUi- 
gence  about  four  or  five  years  ago  that  Maij 
was  dead,  suggested  the  belief  that  the  intelh- 
gence  was  recent,  and  the  probability  was,  that 
3ie  event  had  happened  a  short  time  before  the 
intelligence  reached  him.]  As  to  the  second 
point,  there  was  always  great  unwillingness  in 
a  court  of  equity  to  presume  a  failure  of  issue, 
and  nothing  short  of  the  clearest  evidence  was 
admitted  to  raise  such  a  presumption. 

Wak^eld,  in  reply,  as  to  the  first  exception, 
the  Vice-Chancellor  having  intimatea  his 
opinion  that  the  second  exception  must  be 
afiowed. 

The  Vtce- Chancellor  said,  the  evidence  be- 
fore fhe  Master  created  a  difficulty  in  the  way 
of  his  finding  that  the  lady  was  dead  before 
1821.     It  was  true  that  the  Master  had  found 


the  plaint  to  show  caiose  why  thefie  ahodki 
not  be  a  new  trial  of  this  cause,  which  had 
been  thed  before  the  Under-Sheriff  of  Sodmt-^ 
setshire.  It  appeared  that  an  application  to 
stay  execution  had  been  made  at  cnambere,  on 
afiidavits  isoputing  misconduct  to  certain  ju- 
rors, and  that  a  rule  nisi  for  a  new  trial  had 
afterwards  been  drawn  up,  on  reading  these 
affidavits. 

J.  fV,  Smith,  who  apDearcd  to  show  canae, 
was  about  to  read  affidavits  by  three  of  the 
jurors,  who  swore  that  they  bdievedthoBadves 
to  be  the  individuals  pcnnted  at,  which  affida* 
vits  contained  a  denial  of  the  alleged  miaoon* 
duct,  when 

Prideatup  objected,  that  as  no  affidavit  had 
been  used  in  toe  application  to  the  coort  for 
the  rule  nid,  it  was  not  competent  to  the  plain- 
tiff to  use  affidavits  on  showing  cause  against 
the  JTule,  and  cited  Atkinson  v.  MeredUiu* 

Pattestmy  J. — The  rule  was  drawn  up  on 
reading  the  affidavits  made  on  the  ^plicatioii 
at  chambers.  How  can  it  be  said  that  do  affi- 
davit was  used  on  moving  this  rule  ? 

Prideaux. — ^Then  the  affidavits  of  jurymen 
are  not  admissible  to  show  what  took  place 
previous  to  the  delivery  of  their  verdict  in  open 
court.  The  case  of  Straker  v.  Grahan^  shows 
that  the  court  will  not  receive  an  affidavit  of 
an  admission  by  one  of  the  iurymen,  that  tiie 
verdict  was  in  fact  decidea  by  lot;   and  an 


that  nothing  had  been  heard  of  her  since  1814,    ..„ .   , 

but  then  the  evidence  stated,  that  about  four  or  |  affidavit  by  the  juryman  himself  is  there 
five  years  ago  the  father  received  intelligence  ;  upon  the  same  footing.    If  affidavits 


of  her  being  dead,  and  this  would  be  in  Dec. 
1839,  being  1 8  years  after  1821.  It  was  singular 
that  no  further  intelligence  should  have  oeen 
obtained  since  1821,  and  it  was  a  pity  that  fur- 
ther inquiry  had  not  been  made.  His  Honour 
said,  he  thought  the  Master  was  justified  in 
finding  that  there  was  no  evidence  before  him 
to  enable  him  to  state  when  she  died,  but  he 
thought  further  inquiry  should  be  made ;  and 
he  should  therefore  allow  the  second  exception  ' 


vidual  jurors  cannot  be  used  to  impeach  a 
verdict,  neither  can  they  be  used  to  support  it; 
for  if  such  conflicting  testimony  cotdd  be  re- 
ceived, no  verdict  would  be  safe. 

/.  IV.  Smith,  contrk. — The  parties  by  whom 
these  affidavits  are  made  identify  themselves 
ivith  the  individuals  alluded  to,  and  it  is  com- 
petent for  them  to  deny  the  imimtations  cast 
upon  their  conduct. 

Patteson,  J. — No  doubt  the  rule  is,  that 


and  overrule  the  first;  and  refer  it  back  to  the  when  the  jury  have  once  pronounced  a  iwrdtct 
Master  to  prosecute  the  former  inquiry,  with  !  in  open  court,  statements  bv  individual  jurors, 
liberty  to  the  Master  to  state  special  circum- 1  for  the  purpose  of  impeaching  or  supporting 
stances.  that  verdict,  are  not  admismble ;  but  where 

Watson  V.  England.    Dec.  4,  1844.  personal    misconduct  is  imputed  to  a  man, 

whether  a  juryman  or  any  other  person,  it 


enstn*%  13lnc(  frarttcc  eotirt. 


would  be  most  unjust  to  deprive  him  of  an 

opportunitv  to  deny  the  misconduct  in  questson. 

_    _  I  These  affidavits  may  be  read. 

[JUp<^€d  hy  B.  H.  WooLKTCH,  Es<i.,  Barrittei-  at ,      PHdeaux  then   contended  that  the   verdict 

Law.1  I  was  against  evidence ;  and  on  that  ground  the 

rule  was  made  absolute. 

NBW   TRIAL.  ^  MISCONDUCT  OF   JURORS.  -.  ,        «  ^«  ™  absolute. 

AFFIDAVIT8.  i 

Standewick  v.  Watkins.    Q.  B.  P.  C.  M.T., 


l^umgh  it  is  a  rule,  that  the  affidavits  of 
jurors  eamnot  be  recanedfor  the  purpose  of 
impeaehkuf  or  supporting  their  verdict,  yet 
where  a  rule  nisi  for  a  new  trial  has  been 
obiedued  on  <0idavits  imputing  personal 
misconduct  to  mdkndual  jurors,  the  qfida- 
vUs  of  theee  jurors,  in  answer  to  the  charge, 
are  admissible  in  showing  cause  against  the 
rule. 


Prideausf  had  obtained  a  rule  calling  upon  I     »  4  D.  P.  C.  668,  ^  4.M.  &  W.  421 


1844. 


Cxr(tq[tter 


IReported  by  A.  P.  Hurlbstonx,  Esq.,  Bar- 
rister  at  Law^'] 

PARTI  CULABS.-^CONTttM FT  OF   COUKT. 

An  order  had  been  made  by  a  judge  in  eAem- 
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bers,  under  the  2  Will,  4,  c  39,  *.  17,  re- 
qmring  the  attorney  of  the  plamt^  to  de* 
aver  particviars  qf  the  plaintijgTs  residence. 
The  plaintiff  furnished  his  attorney  wfth 
a  faise  statement,  which  was  accordingly 
delivered:  Held,  that  the  pkdntif  was 
Uable  to  an  attachhent  for  a  contempt, 
though  the  judge's  order  had  not  been  made 
a  rule  of  court. 

In  an  action  on  the  9  Anne^  c.  14,  s.  2,  to 
recover  monev  won  at  play,  an  order  had  been 
made  under  the  17th  section  of  the  Uniformity 
of  Process  Act,  2  Will.  4,  c.  39,  directing  the 
p]aintiff*8  attorney  to  deliver  to  the  defendant's 
attorney  an  account  in  writing  of  the  particulars 
of  the  place  of  residence  and  occupation  of  the 
plaintiff.  In  pretended  compliance  with  this 
Older  an  account  was  dehvered,  which  turned 
out  to  contain  an  untrue  statement  of  the  plain- 
tiff's residence.  The  account  was  given  by  the 
plaintiff  to  his  attorney^  and  the  latter  delivered 
It,  not  knowing  it  to  be  false.  A  rule  had  been 
obtained  calling  on  the  plaintiff  to  show  cause 
why  an  attachment  should  not  issue  against 
him.  The  judge's  order  had  not  been  made  a 
rule  of  court. 

Lush  showed  cause.     The  plaintiff  is  not 
liable  to  an  attachment,  inasmuch  as  he  is  not 
the  party  enjoined  by  the  order  to  deliver  the 
particulars.     The  2  Will.  4,  c.  39,  s.  17,  re- 
quires that  any  attorn^  whose  name  is  indorsed 
on  a  writ,  shall  on  demand  in.  writing  by  the 
defendant,  declare  forthwith  whether  such  writ 
has  been  issued  by  him,  and  if  he  shall  answer 
in  the  afBrmative,  then  he  shall  also,  in  case 
the  court  or  judge  shall  so  order  or  direct,  de- 
clare in  writing  the  profession,  occupation,  and 
place  of  abode  of  the  plsuntiff,  on  pain  of  being 
guilty  of  a  contempt  of  the  court  from  which 
snch  writ  shall  appear  to  have  been  issued. 
The  section  makes  no  mention  of  the  plaintiff 
in  the  action,  therefore,  no  obUgation  is  cast 
on  him  to  obey  the  order.    This  is  a  new  ex 
poriment  ip  create  a  contempt  for  disobedience 
of  a  judge's  order  which  has  not  been  made  a 
Tule.m  court.    The  statute  declares  the  attor- 
ney disobeying  the  order  liable  to  be  punished 
for  a  contempt,  which  shows  that  he  would  not 
have  been  hable  at  common  law.    ^Pollock, 
C.  B.— Any  miscondui:t   before  a  judge   at 
chamben  might  be  a  contempt  of  court*    The 
mode  in  whidi  the  jurisdiction  of  the  Master  in 
Chancery  is  enforced,  is  by  making  miscon- 
duct before  thdqi  a  epntempt  of  the  great  seal. 
An  order  of  a  judge  made  under  the  authoritv 
of  an  act  of  parhament,  is  an  instrument  which 
requires  obedience,  and  if  the  plaintiff  imposes 
on  the  corort,  it  appears  to  me  that  it  is  not 
deeeiaary  to  make  the  jade's  order  a  nde  of 
court,  in  order  to  attach  him  for  a  contempt] 
It  is  conceded  that  where  the  order  is  made 
by  a  judge  under  the  authority  of  an  act  of 
parliament,  tibe  act  of  the  judge  may  be  con- 
«dered  ^  the  act  of  the  court,  but  that  does 
not  amdy  to  ttiis  case,  as  the  plaintiff  is  not 
QMBtioiied  in  the  etaUile.    All  the  authorities 
rdatmg  to  the  snl^ect  of  contempt  of  court  are 
tobc  fbaad  in  the  case  of  BHUer  v.  Kmsf,  4 


Bing.  N.  C.  574,  from  which  it  appear^  that  a 
mere  nonfeazance  will  not  create  a  contempt. 
[Pollock,  C.  B.  Here  there  is  something  more 
than  a  nonfeazance,  the  plaintiff  has  given  a 
false  residence  to  his  attorney.  Suppose  a 
plaintiff  oave  as  his  residence  some  absurd  or 
impossible  place,  could  there  be  anv  doubt  but 
that  the  court  might  at  once  punisn  him  for  a 
contempt.  Alderson,  B  ?  Or  suppose  a  party 
gave  fidse  information  to  a  sheriff,  whereby  he 
returned  nulla  bona.  Polloak,  C.  B.  Or  if 
a  party  represented  himself  as  the  defendant,  in 
order  that  the  sheriff  might  take  him  and  the 
real  defendant  escape  ?]  A  party  not  mentioned 
in  a  rule  is  not  liable  to  an  attachment  for  dis- 
obeying it.  Doe  d.  Lewis  v.  ElUs,  9  DoWr 
P.  CTO.  S.  944.  He  also  cited  Rea  v.  Hopner, 
2  C.  M.  &  N.  525 ;  Baker  v.  Rye,  4  Dowl. 
689. 

Piatt  and  Butt,  in  support  of  the  rule.  If 
several  persons  conspire  together,  and  the  con- 
sequence of  the  act  is  an  evasion  of  the  order 
of  the  court,  might  they  not  all  be  attached^ 
So,  where  an  officer  is  about  to  arrest  a  part]|r, 
and  sevenl  concur  to  defeat  their  object,  can  it 
be  said  that  each  is  not  liable  to  be  attached 
for  a  contempt?  The  same  rule  wiU  apply 
where  misrepresentation  is  made  use  of  for  the 
purpose  of  defeating  the  course  of  justice.* 
Fraud  has  no  higher  privilege  than  violence. 
The  prooeedingsbefoje  a  judge  stand  in  pari 
/>c#«i,  with  proceedings  before  the  couft.  Sup- 
pose, when  an  attorney  was  about  to  serve  a 
rule  of  court,  a  party  seized  the  rule  and  de- 
stroyed it,  would  not  that  be  a  contempt  of 
court?  Whenever  a  party  is  hable  by  reason 
of  violence,  he  is  equally  so  in  consequence  of 
misrepresentation.  The  operation  of  the  2  W. 
4,  c.  39,  is  to  render  every  person  who  aids  in 
contravening  it,  liable  to  a  contempt.  Arch. 
Prac.  1262,  1263. 

PoUock,  C.  B.  If  the  false  statement  has 
been  delivered  by  the  attorney  of  the  plaintiff, 
with  the  same  knowledge  and  the  same  object, 
there  could  have  been  no  doubt  about  the  case. 
But  it  is  said,  that  the  plaintiff  is  not  liable  to 
an  attachment,  because  he  is  not  mentioned  in 
the  act  of  parliament,  which  makes  the  attorney 
alone  liable.  I  cannot  assent  to  that  view 
without  deciding  whether  this  case  is  one  with- 
in the  authority  of  the  court.  I  am  strongly 
inchned  to  think  that  all  the  instances  put  are 
cases  of  contempt.  We  are  not,  however, 
called  upon  to  decide  that,  but  I  cannot  help 
expressing  my  opinion,  that  wherever  force  or 
fraud  is  used  for  the  purpose  of  preventing  the 
course  of  justice,  the  psities  are  liable  to  an 
attachment.  It  is  si^cient  in  this  case  t» 
discharge  the  rule  on  payment  of  costs,  which 
may  be  set  off  against  the  judgment. 
Parke  and  Alderson,  B.'s  concurred. 

Rule  dischanged. 
Smith  qui  tarn  v.  Bond,    Exchequer,  Hilary 
Term,  Jan.  11, 1845. 
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ADMISSION  OF  SOLICITORS. 


NOTICE. 

The  Master  of  the  Rolls  haa  appointed 
Tuesday  the  28th  of  January  instant,  at  half 
after  tluree  in  the  afternoon,  at  the  Rolls  Co^rt, 
Chancery  Lane»  for  swearing  in  solicitors. 

Every  person  desirons  of  heing  sworn  on 
the  above  day,  must  leave  his  Common  Law 
Admission  at  the  Secretary's  Office,  Rolls 
Yard  Chancery  Lane,  on  or  before  Monday 
the  27th  January  instant,  at  three  o'clock. 
Secretary's  Office,  Rolls, 
15th  January,  1845. 


TRANSFER  OF  CHANCERY  CAUSES. 

NOTICE. 

The  causes  named  in  the  underwritten  list 
will,  on  the  22nd  day  of  January  instant,  be 
transferred  from  the  paper  of  the  Master  of 
the  Rolls  to  the  paper  of  the  Lord  Chancellor, 
unless  the  solicitors  for  all  the  parties  in  any 
of  such  causes  shaU,  before  the  said  22nd  day 
of  January,  sign  and  deliver  at  the  office  of 
the  Secretary  of  the  Master  of  the  Rolls,*  n 
request  in  writing  that  the  causes  named  in 
such  request  respectively  may  remain  in  the 
paiier  of  the  Master  of  .the  Rolls ;  in  which 
case  the  tauses  not  named  in  any  such  request 
will  alone  be  transferred  at  die  tune  aforesaid. 

Barlow  v.    Gains 

J  Wynn  Haveningham 

}  Same  Lovat 

( Femyhough  Grinders 

\  Same  Same 

( Same  Same 

SRoffcrs  Vasey 

Radburn  Jervis 

Same  Brundrett 

Hare  Hill 

Same  Radburn 

Fraser  Wood 

Hammett  Ledsam 

Colling  Reece 

j  Flower  Wartopp 

i  Same  Same 

MoDtresor  Montrcsor 

Watson  Parker 

Johnson  Rowland 

Lewis  Lewis 

Wintle  Burton 

j  Barton  Chambers 

-j  Same  Bicknell 

I  Same  Chambers 

j  Farquhar  East  India  Company  • 

)  Morgan  Same 

Dick  Lacey 

Gosling  Carter 

Johnson  North 

JAgers  Nicholson 

( Same  Same 

Wheateley  Bunn 

;  Lloyd  Jenkins 

Same  Same 

Same  Same 


Harrison 
jNouaille 
(Same 

Sabine 


By  Order  of  the  Master  of  the  Rolk.    15& 
January  1 645. 


CHANCERY  CAUSE  LISTS. 


IrorH  Clanrclliir. 
Hilary  Term,  1845. 


Q  ^  C  CloD  Hospital 
^•*^- 1  Attorney-Gen. 
o  ^  C  The  Sheffield 
^•"•l      Canal  Co. 

Tnllock 
Day  tor  Strickland 
be    \  Ditto 
fixed  C  Ditto 

Spalding 

Millar 
c  <^  /<    \  Cochrane 
S-O.^-JLord 

Davenport 

Clifford 

Forbes 
€  Mqs.  of  Hertford 
(  Ditto 

Tyler 

Miln 

Vandeleur 

Croaley 

Parker 

Ladbrooke 

Hitch 

Coore 

Drake 

Dalton 

Baggett 

Payne 

Dobson 

Moorat 

MiUbank 

Deeks 

Wiltshire 

Smith 

Archer 

Turner 

Attomey«Gen. 


ilPPKALS. 

£1.  Powis    appeal  sod 
do.  petn. 

The  Sheffield  &  RoAetam 
Railway  Co.    appeal 

Hartley    appeal  pLod. 

Strickland  i 

Bojnton     S 

Strickland  3 

Rnding 

Craig 

Cochrane  ) 

CoWin      5 

Bishop 

Turrell 

Peacock 

Ld.  Lowther 
Ditto 

Hinton 

Walton 

Blagrare 

Derby  Gas  Co. 

Bolt 


S.O. 


Smith 

Leworthy 

Lowndes 

Drake 

Hayter 

Meux 

Banner 

Lj^all 

Richardaon 

Collier  do.  want  of  pt 

Stanhope        5  appeals 

Rabbi  U  BpIMAl 

El.  of  Effingham  do. 

Hudson  do. 

Newport  do. 

I  Masters  &  War) 
\  dens  &c^of  the  sappssL 


do. 

do. 
do. 

do. 

do. 
do. 

do. 
do. 

appeal 
do. 
do. 
do. 
do. 
do. 
do. 
do* 
do. 
do. 
do. 
do. 
do. 
do. 


(  City  of  Bristol.  ) 
Trulock  Robey 


if»«sttr  of  tie  lUIk. 


do. 


HUary  Term,  1845. 

Stand  over,  James  v.  James,  cross  cause. 

Till  mppl.  eaut§,  Jdioson  v.  Todd,  Same  e. 
Same  v.  Same,  fur.  dirs.  and  costs  and  petition. 

Attorney-General  v.  Potter,  fur.  dira.  and  costs. 

After  appeal,  Langley  v.  Fisher. 

Trinity  Term,  Hope  o.  Hope,  Same  v.  Same,  Ssbm 
v.Same, 

Till  mentioned,  Richardson    v.  Horton,  Same  v. 
Taylor,  Some  v.  Derby,  furs.  dirs.  and  costs. 

With  iiippl.  cauH,  ConoUy  v.  Farrell,  part  head. 

Latt  day  in  term,  Walton  o.  Potter 

Trinity  Term,  Attorney-General  o.  BedtngMd. 


Chancery  Cauie  Luf9. 
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Till  MppL  bill,  Hele  v.  Bexlejr,  Sm*  t*.  Same,  ex- 


tU  amppL  Inll,  G9moo  o.  Nicol,  Same  v.  AlMger. 
Attomer-Geoerai  v,  Mmjror  &e«  of  London,  de- 

MMKar  v.  !>•  Croismare,  demurrer 

Tristimm  v.  Roberts,  West  v.  Roberts,  demonwr 

•rH.i..wimtm8. 

Cfaidwiekv.  Prabble,  pert  hend. 

FnltOD  V.  Gilmore 

BlooBBfield  9.  £jre 

Ward  V.  Andland,  for.  dirs.  and  costs 

Bradlejr  v.  Groom 

Robertson  v.  Horrice 

Shalcroas  v.  Hibberson,  Same  o.  Dickson,  Same 
V.  Slagg,  Same  v.  Gawtbome,  Same  v.  Same,  Same  v. 
CbsiBter»  ftir.  dirs.,  and  costs,  and  petn. 

.Ottfo^  V,  GUbjTy  fur.  dirs.  and  coaU 

Curtis  V.  Robinson 

Mafor  of  Lndfew  v.  Charlton 

Kiner  «.  Leecb,  Same  v.  Day. 

Attorney-General  v.  Ironmongers'  Co.,  ezons. 
te*  dirs.  and  costs 

Score  e.  Ford 

Bordieu  v.  Bromlej,  Same  v.  Same,  Scbolfield  v. 
SasM,  fur.  dirs.  eostt  and  petn. 

Kigbtlej  a.  Tiimbey,  Same  «•  Same 

Waring  V.  Lee,  Same  v.  Same,  Same  o.  Sarn^,  fur. 
din.  and  costs 

Skert,  Attorney-General  v.  Lewis,  Same  v.  Same, 
fur.  dira.  and  petn. 

Earl  of  Dundonald  «.  Norris 

Marquis  of  Hertford  v.  Lord  Lowther,  axons. 

Beaodarii  v.  Ashbumbam 

Wiggins  a.  Wiggina,  Same  v.  Lintbome 

Attomey-GeneriU  v.  Trougbton 

Bailow  a.  Gains  I 

Attornej^Genaral  v.  Long,  Same  v.  Cobbe,  Ssme  ! 
a.  Trougbton  j 

Wynn  «•  Hereningbsm,  Same  v.  Loratt,  fur.  dirs.  | 
sad  coats  . 

FaxnTboa^  v.  Ginders,  Same  r.  Same,  Same  v. . 
Same,  rar.  dirs.  costs  and  petn. 

Rogers  v.  Vasey,  fur.  dirs.  and  costs 

Radbum  v.  Jerris,  Same  v.  Brundrett,  Hare  v. 
HiU«  Same  «.  Radbum,  fur.  dirs.  and  costs 

Fraser  v.  Wood,  exons.  fur.  dirs.  and  costs 

Hammatt  a.  Ledsam,  fur.  dirs.  and  costs 

Collins  «•  Reece,  fur.  dirs.  and  cosu 

Flower  v.  Hartopp,  Same  v.  Same,  fur.  dirs.  and 


Hontresor  v.  Montresor,  for.  dirs.  and  costs 

Darenport  o.  Cbarlea  worth.  Charts  worth  v.  Man- 
ners, rehearing 

Watson  a.  Parker. 

Johnston  a.  Rowlands 

Lewis  V.  Lewis 

Barton  v.  Chambers,'  Same  v.  Bicknell,  Same  v. 
Chambers,  for.  dirs.  and  costs 

Wiatle  a.  Burton,  far.  dirs.  and  costs 

Farquhar  a.  £sst  Indis  Company,  Morgan  v.  Same, 


Attorney-Gen.  a.  Heytesbury  Hospital 

HarTsyv.  Mount 

Bp  mrder^  Attorney -Gen.  v.  Mayor  of  Plymouth 

Flack  a.  Longmate,  Same  a.  Seagrara,  axon,  fur. 
dirs.  and  costs 

Cutbush  V.  Cutbusb^fur.  dirs.  &  costi 

S.  0,  Short,  Parker  a.  Parker 

Godby  V.  Tbompaon,  Same  a.  Boytun 

Robey  a.  Wfaitewood 

Witbam  a.  Capon 

Graig  a.  Watson 

Meryon  a.  Collett 

Part  htardf  Hornby  a.  Bisphsm,  Same  r.  Kay, 
Same  v.  Brandon,  Same  v.  Ward,  Same  a.  Houghton! 
Same  v.  Yates,  fur.  dirs.  &  costs 

Csrlon  a.  Farlar 

Attorney-Gen.  v.  Govs,  of  Hsrtlebury  School 

Attorney-Gen.  v.  Bishop  of  Worcester,  fur.  dirs. 
and  costs 

Campbell  v.  Crook,  exceptions 

Walklen  r.  Histed 

Msnn  V.  Rieketu,  Same  a.  Halifax,  rehearing 

Lethbridge  v.  Chetwoode 

Brickneira.  Sundford,  Same  a.  Selby,  Same  v. 
Obbard,  fur.  dirs.  and  costs. 

Smyth  a.  Lowndes 

Vesey  a.  Fyson 

Sirell  a.  Abraham 

Hawes  a.  Westall 

Boulter  v.  Boulter,  Same  v.  Same,  Same  a.  Same,, 
fur:  dira.  costs  and  petition 

Stopford  a.  Chawortb,  Stopford  a.  Masters,  Stop- 
ford  a.  Stopford,  fur.  dirs.  and  costs 

Gordon  a.  Lowe,  Same  a.  Same 

Bickards  a.  Gumey,  Rickards  v.  Croziec  Rick- 
ards  a.  Bothamley,  fur.  dirs.  and  costs 

Lord  Nelson  a.  Lord  Bridport,  exons.  fur.  dirs. 
and  costs 

Gee  a.  Gumey 

Angerand  a.  Parry 

Attomey-Gen.  a.  Eckley,  fur.  dirs.  and  costs 

Lindgren  a.  Lindgren 

Bennett  a.  Cooper 

Hodgkioson  v.  Cooper. 


Vi(e-CtlanctIIor  of  Snglanli. 

PLSAS,    DEMURRERS,    CAUSES,   AND     FVRTBIR 
DtnSCTIOffS. 


Dick  a.  Lscy,  fur.  dirs.  and  coats 

With  Cimolfy  T.  Farrell,  ConoUy  v.  Butcher 

GosLiog  a.  Carter 

Johnson  a.  North 

Aiders  a.  Nicholson,  Same  a.  Same,  for.  dirs.  and 
costs. 

Weakley  a.  Bonn,  fur.  dirs.  and  costs. 

Uoyd  a.  Jenkins,  Stephens  v.  Same,  Stephens  a. 
Staphens 

Haxrison  a.  Boston 

Nonaille  v.  Flight,  Same  v.  FoUett,  fur.  dirs*  and 


Sabine  a.  Williams 


Tbelloion 

Emmett 
To  fix  (  Richards 
a  day   (Richards 

i  Montague 
Ditto 
Ditto 
5.  u.  1  empleman 
S.O.  Freeman 
S.O.  Roberts 
(Wilson 
-{Ditto 
I  Ditto 

iBreese 
Ditto 
Williams 
Boaaman 
Rogers 

J  Greenwood 
Cox 
Preston 
(Pearse 
fButcber 
Pemberton 


Ld.  Rendlesham    demur. 
Mitchell  plea 
Wo6d    cause 
Wood  exons.  and  fur.  dirs. 
Cator    )      fur.  dirs.  and 
Tebbs   (  costs 

Kenworthy    cause 
Brelsforth 
Roberts  4  causes 
Merchant  part  heard 
Wilson } 
Ditto    [ 
Foster   ) 
Hawkins  pt.  hd. 
English 
Williams 
Cazenove    pt.  hd. 
Rogers  fur.  dirs.  and  costs. 

lV^e\    "-■*"" 
Melville  for.  dirs.  and  costs- 
Brooke  )  5  causes  fur.  dirs. 
Jackson  |  pt.  hd . 

Jackson 


S8€ 


Chancery  Cause  hiM^^t%e  Bmw^i  Letter  Boat. 


Uutlewood 

Mapp 

Do. 

GraddJoiii^fioii 
Cantl  Co. 

Emerson 

DiokiOD 

Goldflbroogb 

Hiles  (paaper) 

Do. 
'  Snow 
JDo. 

CbrisfsHosp. 

Clo#eg 

{Frson 
Ditto 

Gumey 

Jackson 

Middleton 

Barnacle 

Gray 

Anbrey 

Casley 

Miller 

Casley 

Sinnett 

Wilson 
i  Gardner 
I  Ditto 

Kidd 
(  Benett 
I  Ditto 

Gould 

Kidd 

Cloak 

Hodson 

{Borrodaile 
March 
Youde 
Ridgway 
S  Nicholson 
)  Pindar 


Pkrtridve 
EUeock  } 
Seott     f 

Dimes   at  reoaMt  of  deft. 
Gibbint  fbr,  dirs.  And  costs 
Moss 
Hawdon 
Moore     > 
Gleadon  S 
Hole  ) 
Sime   ( 

Giteinfer  eions 
Stanton  fur.  diM.tndoMti 
Foster     > 
Mackreth) 

Goggs  fur.  dirs.  tad  eotts 
Brooke 
Elliott 

Nightingale  eCons 
Gray 

Hop6r  5cins.far<  dirf.AeStB. 
Monypenny 
Harris. 
Mbny  penny 
Matthias 
Williams 

Marshall  ^exons.  ft  fvr. 
Follelt     S     dirs. 
North   exceptions 
RaTcnhill    ditto 
Ditto  fnrs.  dirs.  and  costs 
Uttermare        ditto 
North  exons.  Ssets 
Rolfe  4eans.  fur.  dirs.  &costs 
Ball  7  canses        do. 
March  )  farther  directions 
Ditto    S     xBd  costs 
Jones  4  causes    do. 
Gray  fur.  dirs.  and  costs 
Wilson   )     ,.„^ 
Ditto      }    ^'"° 


Falkner 
Biddies 
AsbtoB 

STimmis 
Ditto 
Read 


New  Cauttt. 
Birkett 
Biddies 
Parker 
Brassey  ) 
Fletcher  \ 
Keith 


Vitt^'imulUx  itnirtt  Idtvrs. 

CAUSES,  FUBTHSR  DIRECTIONS,  AND  EXCEPTIONS. 

M.Tm.  5  Dodsworth      Kinniard  at  request  of  deft. 

1846.  IDo.  Ditto 

June  13  Clayton  Ld.  Nup^ent  fur.dirs.fic  costs 

(  Doyne  Cartwnght  >  fur.  dirs.  part 

j  Ditto  Cary  ]      heard 

i  Adams  Paynter  ) 

S.O.^  Ditto  Lloyd     V 

( Ditto  Painter )  [and  costs 

S.  O.    Norton  Pntchard  4  causes  fur.  dirs. 

Gibson  D'Este  exceptions 

(  Bury  Allen     > 

iDo.  PinnellJ 

5  Hamond  Swayne      ^ 

I  Ditto  Dickinson  ) 

Meads  Shelling 

Bond  Warden 

Samuel  Gibbs  fur.  dirs.  and  costs 

Parker  Marchant  doauses  do. 

}*arker  Smith  exceptions. 

Wright  Taylor  far.  dirs.  and  costs 


Cockrill 


New  Cautetl 

Pitchforth 


Geldarfc 

Wsdley 

Sterens 

EHice 

Alexander 


RandSlI 
Wadley 
SReVens 
Alssgbr 
Loft 


l^ict  daneeliot  liitaraft. 


CAUSES,  FlTRTHte  DABOTIOXS,  AMD  tXUWiSllNff. 

Blay  SkipwotCli  part  bstfd 

Broad  (pauper)  Robinson 
Harnett  *^ 

'''^/^  I  Vincent 


adayi 

Mssssy 
i  FemUd 
I  Ditto 

c  Emperinghaa 
I  Ditto 

Brooks 

Daries 

Moore 

Paget 

Morison 

Chdlen 

Kay 

Att.-6entfrd 

Aspinall 

Hughes 

Smith 

Cuttel 

Coltman 

Logan 

Drew 

Lncv 

Strutt 

Jones 

M'Gregor 
)  Ashbee 
i  Ditto 

Speakman 
5  Harrop 
i  Ditto 

Strangeways 

Towgood 

Brown 


DesM 

Bishop  of  Sodor  aod  Mi 

Mom    fur.  dirs* 
Wilsral 


I  exttns.  aii4  fsr. 
dira. 


exoBft. 


Tomer  | 

Shdrt     )< 

Newton) 

Jopling 

DsTie* 

SMbrd 

Belcher 

Morison 

Shippeii 

Wall    ezon«^ 

Nortfaoote 

Andus  fur  dirs.  sad  ooots 

Lipscombe 

BeesleT    exoBS.&  flff.  dxru, 

Crowtfaer 

Harrison 

Gilchrist 

Ching 

Barnes  fur  dirs.  and  costs 

Lloyd 

Beckitt 

Topham  fur.  dirs.  and  •osts 

Ashbee    )       «.„^ 

Theobald^      ^'^ 

Speakman 

Howard    ) 

Heywood  S 

Corbett  fur.  dirs. 

Hankey  5  canses  do.  &  pta. 

Brown  fur.  diis.  aid  oosts 


Bursey 

Packbam 

Phelps 

(Davis 

^  Ditto 
Brown 


New  Cauut, 
St.  Barbe 
Gregory 
Deardin 
Davis 
Welsh 
Baaton 


THE  EDITOR'S  LETTER  BOX. 

We  are  obliged  to  a  learned  friend  for  his 
specimens  of  snort  Forms  of  Deeds,  and  shall 
make  them  known  to  onr  readers;  but  we 
doubt  whether  our  correspondent,  or  maj 
other  prudent  prttctitioner  wiu  IbUow  them. 

The  communicationfl  on  Swearing  AJIdarit^ 
Service  of  Process,  Unauthorised  IrofessoiB  of 
the  Law»  Liberality  of  Lawyers,  and  Misappro- 
priation of  Law  Fees  and  Emoluments,  shaH  be 
attended  to. 

We  refer  our  readers  to  the  report  (p.  924, 
ante)  of  the  proceedings  at  Manchester  on  the 
formation  of  "  T%e  Provincial  La»  Societies 
Aseociaiicn,'*  We  have  also  received  a  report 
of  the  annual  meeting  of  "The  Manchester 
Law  Association,"  to  which  we  shall  advert  in 
our  next  number. 
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**  Quod  nli^B  ad  Kos 
l^ertinet,  et  nescire  malum  est,  agitamus." 

HORAT. 


IHE    TRANSFER    OP    PROPERTY 
ACT. 


As  the  approaching  seBmon  draws  near, 
Ae  qHestion  naturally  becomes  a  eomoion 
— c  «*  What  is  to  be  done  with  the  Trans- 
fer of  Property  Act?*'  Here  is  an  act 
affecting  to  a  certain  extent  all  dealings 
with  hndf  which  has  experieaoed  a  some- 
wliat  uousaal  Aite.  No  act  has  in  so  riiort 
m  space  of  time  given  rise  to  so  numeroos 
and  at  the  same  time  so  conflicting  a  mass 
ef  construction  and  commentary.  If  we 
look  o?er  the  pile  of  books  aad  editions  of 
the  act  OB  our  taUe,  alp  rises  on  alp,  and 
we  get  confused  at  the  very  thought  of  it. 
Certainly  no  act  of  thirteen  sections  has 
ever  led,  to  so  short  a  space  of  time  since 
ks  passing,  to  the  shedding  so  much  ink 
er  the  blotting  so  much  paper,  as  this  an- 
ftrtunate  act.  The  profession  has  takdn 
she  eely  practicable  course  with  fespect  to 
■k*  In  despair  of  miderstanding  who  is  in 
Ifie  fight  as  td  it ;  dbtfacted  by  the  Babel 
ef  inlerpretatioiis  whiefa  have  arisen  on  it ; 
aot  Itoowing  who  to  trost  or  who  to  be- 
lieve; fodiag  Mi  comnentator  is  flatly 
ceiltiadicting  tkaij  and  that  vrbile  this 
temed  gentleman  tirinks  ibis  clause  a  good 
en^  ami  all  the  otibers  impracticable, 
eBsiher,  equally  Aeamed  and  equally  eonr- 
Meet  shafe  lie  is  r^t,  eortsidefs  the  al- 
le§sd  good  one  the  worst  of  the  batch }  in 
iMi  sMe  of  things^  we  say  Ae  pfofeg^im 
hm  taken  the  only  safe  and  wise  coi»i^se, 
and  has  resolved  to  hsve  eoihiiig  ttf  de 
jpith  il— ^te*  esohew.  it  altogether ;  -nay^  to 
ahake  off  the  dust  of  their  feet  in  testimony 
against  it.     Bold  vkfeefl  ITolild  be  the  roan 


who  would  venture,  in  Litieolflfs  Inn,  to 
alter  almost  any  existing  practice  by  t6k* 
son  of  tt  We  hate  already  observed  that 
we  have  seen  do  one  deed  which  profe^Mfts 
to  operate  under  it ;  and  the  only  altef^ 
tion  which  we  believe  to  have  been  mad^ 
by  any  one  in  consequence  of  it,  is  in  the' 
**  limitation  to  trustees  to  preserve  condtN 
gc^t  remainders/^  through  which  dausif, 
we  belie^«  in  some  instances,  after  much 
doubt,  a  hesitating  pen  has  occasionally 
been  dra>#tt« 

But  then  there  is  this  difficulty  in  the 
matter :  ire  are  speidtlag,  after  all,  of  a 
limited  circle*  We  cah  only  be  acquaint^ 
with  practice  in  the  metro{X)9t^,  and  <f[ 
that  comparatively  small  portion  c^  deevh 
which  find  their  way  to  the  metropoTifr. 
Who  is  to  tell  ^at  n  taking  place  else^ 
v»1iere?  What  may  not  some  unlucky 
wight  at  this  moment  be  doing,  supposing 
the  act  to  be  a  good  and  perfect  one  ?  into 
what  riot  may  he  not  be  running  ?  what 
abortion  may  he  liot  be  oneietifig?  A  d^ 
be  it  remembered,  is  a  solemn  act ;  when 
once  executed,  it  cannot  be  altered  or  re- 
voked. Besides,  it  is  laid  by ;  it  may  re- 
fflfain  for  years  antouched,  but  ltd  operation 
hi  going  an  afl  the  time.  These  consider- 
ations awakenr  vefy  srertous  reflections. 

Althotigh,  thwefofd,  we  may  say  h^t 
that  the  profesision  does  not  act  una6t^  it, 
yet  nd  hutnatt  ihtel1?gence  cait  divine  what 
that  prdfesstonf  includes;  and  nobod^;^ 
thereftof e,  csw  kriow  what  fhay  not  ha^e 
been  tMeen&f  done  trader  it. 

MsMbs;  this^  not  alf ;  igtforance  nhay 
have  *)ne  mtttft,  hut  design  rtiay  hati 
done  more.  By  some  (certainly  n6i  ik 
our  epiehm  d^WAribdvised)  it  has  If^^tk 
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thought  aDd  said  that  a  married  woman 
might  assign  under  it  her  reversionary 
interest  in  a  chose  in  action  ;  others  have 
declared,  (and  these  were  even  wilder,  in 
our  opinion,)  that  under  the  act  a  married 
woman  might  convey  any  interest  in  land 
by  deed,  without  any  private  examination, 
and  that  pro  ianio  the  act  abolishing  fines 
and  recoveries  is  repealed*  Now  all  this 
is,  we  think,  incorrect ;  but  who  can  say 
how  far  these  opinions  (for  they  have  been 
deliberately  given)  have  been  acted  on? 
and  if  the  deeds  acting  on  them  are  put  by 
ibr  twenty  years,  and  come  before  the 
court  at  the  expiration  of  that  period,  who 
can  tell  what  construction  may  not  be 
placed  on  them  ?  Here,  then,  again  are 
the  grounds  of  grave  doubt  and  consider- 
aUe  apprehension. 

What,  then,  is  to  be  done  ?  Confess- 
edly an  unhappy  act-  has  been  passed 
We  are  not  now  inquiring  as  to  who  is  to 
blame  in  the  matter ;  toe  are  certainly  dis- 
posed to  blame  no  one ;  but  we  are  satis- 
fied tliat  we  have  already  recommended 
the  only  course  that  can  properly  be  taken 
under  the  circumstances.  The  act  and 
the  whole  matter  should  be  referred  to 
competent  persons,  who  will  consider  the 
•utrject,  and  advise  what,  under  the  cir- 
cumstances, is  best  to  be  done.  The  act 
must  not  be  allowed  to  remain  on  the  st» 
tute  book. 

;;  We  have  thoiKht  it  our  duty  f o  state 
the  difficulties  ofthe  case ;  but  we  do  not 
wish  to  act  as  alarmists.  It  is  quite  pos- 
sible that  no  harm,  as  yet  has  been  done : 
but  we  have  glanced  at  the  consequences 
that  may  ensue,  if  the  step  that  we  have  all 
along  pointed  out  as  tlie  necessary  one  be 
not  speedily  taken. 


Equalisation  of  Stamp  Duties. 


EQUALISATION    OF    STAMP   DU- 
TIES. 

Amomg  the  subjects  which  we  trust 
will  engage  the  attention  of  the  legislature 
in  the  ensuing  session,  is  the  revision  of 
the  stamp  laws.  We  have  already  re- 
peatedly adverted  to  this  subject,  and  we 
cannot  think  that  its  consideration  will  be 
long  delayed.  Not  only  are  the  present 
atamp  acts  in  a  state  of  great  confusion, 
but  the  present  duties  are  unequally  levied. 
We  also  think,  that  for  the  mere  purposes 
of  revenue  the^r  are  inadequately  and  im- 
properly distributed.  "Aiey  press  too 
Beavily  on  small  transactions,  and  are  in  | 


many  respects  ill  adjusted.  Wc  are  glad, 
therefore,  to  see  that  one  part  of  these 
laws  is  exciting  much  public  attention,— 
we  mean  the  legacy  duty.  Some  time 
ago*  we  called  attention  to  the  only  mode 
in  which  it  appeared  to  us  a  modification 
of  these  duties  might  be  obtained.  At 
present,  as  we  all  Imow,  no  duty  is  paid 
on  the  succession  to  real  estate.  But  any 
attempt  to  equalise  real  and  personal  pro- 
perty in  this  respect  would,  we  are  quite 
assured^  be  hopeless,  in  a  parliament  in 
which  the  landed  interest  has  (and  in  the 
opinion  of  many  people  ought  to  have)  a 
predominant  influence.  But  if  some  du^ 
were  taken  off  real  property,  which  is  now 
placed  upon  it,  then  it  is  possible  KHoe 
equalisation  of  this  duty  might  take  place  : 
and  this  might  be  made  to  tend  both  to 
public  and  individual  advantage.  We  then 
referred  to  the  suggestion  of  Mr.  Stewart 
as  to  this,  in  his  work  on  the  Reform  of 
the  Law,  (p.  19.)  «<  It  is  well  worthy  of 
consideration,"  says  that  gentleman,  *<  whe- 
ther  the  revenue  now  derived  firom  the 
alienation  of  land  might  not  be  more  ad- 
vantageously raised  by  a  duty  on  its  devise 
and  descent.  Funded  and  other  personal 
property  may  be  alienated  without  any 
duty  being  payable,  but  large  duties  are 
paji^le  on  the  death  of  their  owner,  in  the 
shape  of  probate  and  legacy  duty.  The 
proposed  change  would  render  the  dutiei 
uniform,  and  would  be  a  decided  boon  tm 
the  landed  interest,  and  operate  consider- 
ably to  advance  the  value  of  land.* 

There  is  much  in  this  observation. 
And  the  result  of  the  motion  made  bo  the 
subject  by  Mr.  Elphinstone,  last  sesaioi^ 
was,  that  an  address  to  the  Queen  was 
granted,  to  ascertain  how  far  the  distino- 
tion  in  this  respect  which  is  made  in  thia 
country  between  real  and  personal  property 
obtains  in  foreign  countries.  Lord  Aber- 
deen, on  the  2nd  of  April,  1844,  wrote  Co 
the  ^proper  authorities  m  this  respect,  and 
a  return  has  just  been  printed  of  the 
answers,  which  is  highly  interesting.  We 
have  not  space  to  enter  at  length  inte 
these  answers;  but  we  may  state  that  the 
^eral  result  is,  that  the  distinction  that 
IS  made  on  this  important  point  in  tUe 
country  is  not.  warranted  by  the  pnictice 
of  any  other  country.  In  some  countriee 
no  duty  at  all  of  this  sort  is  payable ;  Imt 
where  there  is  a  duty,  it  is  equally  levied 
on  both  real  and  personal  property. 

We  need  hardly  point  out  that  if  that 
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great  drawback  on  the  alienation  of  pro- 
Jpcrty — the  stamp — ^were  removed  or  les- 
sen^, that,  among  other  classes,  the  legal 
profession  would  be  peculiarly  benefited. 
A  retam  has  also  been  printed  of  the  capi- 
tal on  which  legacy  duty  has  been  paid, 
and  the  amount  of  revenue  received  for 
stamp  duties  on  legacies,  in  the  year 
ending  5th  January,  1844.  We  think  it 
not  unlikely  that  this  subject  may  be  now 
«Jagaging  the  attention  of  government, 
more  especially  as  the  surplus  in  the  re- 
venue will  enable  them  the  more  freely  to 
make  the  experiment. 

THE  VACANT   COMMISSIONER- 
SHIP  OF  BANKRUPTS. 

We  sincerely  regret  to  have  to  state 
^t  a  vacancy  has  occurred  in  the  Court 
of  Bankruptcy,  by  the  death  of  Sir  C.  F. 
Williams,  the  senior  Commissioner.  This 
learned  person  has  lived  a  long  professional 
life  in  the  honourable  and  careful  discharge 
of  his  duties,  and  will  long  be  remembered 
for  his  great  quickness  and  ability  at  the 
bar,  and  his  zeal  and  impartiality  in  his 
judicial  ca^mcity,  as  well  as  for  his  peculiarly 
agreeable  manners  in  private  life.  We 
may  probably  hereafter  be  able  to  give 
acme  further  particulars  as  to  him.  We 
have  heard  many  rumours  as  to  his  suc- 
cessor; and  there  can  be  no  doubt  that 
this  very  desirable  situation  would  be 
agreeable  to  many ;  but  we  cannot  carry 
the  information  in  this  respect  beyond  that 
of  the  newspapers,  except  that  probabili- 
ties appear  to  be  in  favour  of  Mr.  Serjeant 
Atcherley,  and  his  appointment  would  be 
a  very  popular  one. 

RESIGNATION   OF  MR.  BARON 
GURNEY. 

When  we  last  week  adverted  to  the 
recent  rumours  of  judicial  changes,  we 
hinted  that  if  a  vacancy  on  the  bench 
were  speedily  created,  it  *would  nol  be  in 
the  quarters  indicated.  We  had  then 
reason  to  suppose  that  Mr.  Baron  Gurney 
was  about  to  resign.  This  event  has  since 
taken  place ;  and  we  have  every  reason  to 
believe  that  Mr.  Piatt  will  succeed  him. 


NOTICES  OF  NEW  BOOKS. 

jif»   Ouiline  of  the  Practice  in  LuHaey% 
under   Commissions    in    the    nature   of 


Writs  de  Lunatieo  Inquirendo  ;  with  an 
Appendix,  containing  Forms  and  Costs 
of  Proceedings.  By  Joseph  Elmbr,  of  ^>tf* 
the  office  of  the  Commissioners  in  Lu- 
nacy. London:  Stevens  and  Norton. 
1844.     Pp.  287. 

This  is  a  very  useful  epitome  of  the 
Practice  in  Lunacy.  The  new  act,  and 
the  orders  under  it,  rendered  such  a  pub- 
lication desirable ;  and  Mr.  Elmer,  of  the 
Commissioners*  Office,  has  had  the  best 
means  of  stating  accurately  the  proper 
course  of  proceeding,  and  we  think  he  has 
very  creditably  executed  his  task. 

The  Scope  of  the  work  will  appear  by 
the  following  extract  from  the  table  of 
contents : — 

''  1.  The  application  for  the  Commission. 
2.  Obtaining  the  Commission.     3.  Proceed- 
ings under  the  Commission.    4.  Verdict  and 
Inquisition.    5.  Reference  of  the  subsequent 
proceedings  to  the  Commissioners.     6.  En- 
quiries as  to  Heir-at-Law  and  Next  of  Kin, 
Committees,     Property,     and     Maintenance. 
7.  Instructions  given  by  Commissioners  there- 
on.    8.  Petition   for    confirmation  of   Com* 
miesioners'    Report.      9.    Order   confirming 
Report.     10.  Security  given  by  Committees. 
11.   Sureties  for  the  Committees.      12.  En- 
larging   time    for    perfecting  Security.      13. 
Approvfd  of  the  Security.     14.  Grant  of  Cub« 
tody.      15.  Vacatinff  Grant.      16.    Costs   of 
Proceedings.      17.    Proceedings    under'  the 
Eleventh  General  Order  for  provisional  care 
and  maintenance.     18.  Proceedings  as  to  the 
managing,  setting,  or  letting  tte  Estate,  or 
otherwise  respecting  the  Person  or  Property 
of  any  Lunatic  under  the  Thirteenth  General 
Order.      19-   Letting   the    Lunatic's    Estate. 
20.  As  to  passioff  Committees'  and  Receivers' 
Accounts  under  Uie  Fourteenth  General  Order : 
Times  of  making  up  and  bringing  in  accounts; 
Form  of  account;   Parties  attending  on  ac- 
counts; Proceeding  on  the  account;  Costs  on 
the  account;  Swearing  to  and  filing  account; 
'Hme   of  paying  in  and  investing  balanoe; 
Charging  the  Committee  or  Receiver  with  in- 
terest in  case  of  default.     21.   Proceedings 
under  the  Fifteenth  General  Order  for  deter- 
mining^  which  of  the  Next  of  Kin  shall  attend 
on  the  proceedings  before  the  Commissionen* 
22.  Reducinff  Committee's  Security.    23.  Dis- 
charge of  a  Committee.    24.  Appomtment  of  a 
new  Committee.     25.  Special  Orders  of  refer- 
ence.    26.  As  to  the  appointment  of  a  Re- 
ceiver of  tiie  Lunatic's  Estate.  27.  Advertising 
for  Heir-at-Law  and  Next  of  Km.  28.  Taking 
an  account  of  Debts  due  from  the  Lunatic. 

29.  New  Sureties  for  a  Committee  or  Receiver. 

30.  Depositing   Deeds  with  Commiasioners. 

31.  Delivering  out  Deeds.  &c.  32.  As  to  a 
Traverse.  33.  As  to  a  Supersedeas  of  the 
Commission.  34.  If  the  Lunatic  is  in  En- 
gland, and  his  Property  in  Ireland,  and  vice 
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35.  CommiMioiui  to  examine  Wit- 

36.  Proeeedings  on  the  Death  of  the 
lunatic.  37.  Lunatic  Trustees.  38.  As  to 
the  Duties  of  Conunittees :  Ist— Of  the  Person; 
tad— Of  the  Estate." 

To  show  the  manner  in  which  Mr. 
Elmer  has  compiled  his  Treatise,  we  shall 
extraci  his  statement  of  the  Duties  of  Com- 
mtieei  6[  Lunatics : — 

"  IST.   COMMITTKB    OF   THE    PERSON. 

'*  The  duties  of  a  Committee  of  the  Person 
relate  exclusively  lo  the  personal  care  of  the 
lunatic.  It  is  his  duty  to  fix  upon  the  resi- 
dence of  the  lunatic  and  his  attendants,  and  to 
regulate  the  estahlishment  and  other  provisions 


'*  It  is  also  the  duty  of  the  committee  of  db» 
person  of  the  lunatic,  with  the  concurrence  o£ 
his  usual  medical  attendant,  if  there  he  one  m 
frequent  attendance  upon  him,  to  make  a  report 
hall-yearly  to  the  Visitors  of  Lunatics  as  to  the 
state  of  mind  and  hodily  health  of  the  hinatie, 
and  also  to  report  any  important  change  oe- 
curring  in  his  health. 

"  The  custody  of  the  person  of  the  Iwetie 
heing  wholly  vested  in  the  committee  of  tkm 
person  hy  the  Grant,  he  may,  unless  any  order 
of  the  court  has  fixed  the  place  of  the  lunatic's 
ahode,  (as  is  sometimes  done,)  vary  the  lunatic^s 
residence  as  occasion  may  reouire,  and  as  may 
seem  most  for  his  comfort  and  advantage ;  biit 
if  the  order  of  the  Lord  Chancdlor  has  fixed 
the  place  of  residence,  his  lordship's  order 


i^ftlr^pg  these  arrangements,  the  committee 
must  Bear  in  mind  the  scheme  or  plan  of 
maintenance   which  was    prepared  and  con 


yi—-     .  ^       J       'f^^     JJ  must  be  obtained  before  any  change  of  resi* 

of  his  mamtenance,  support,  and  comfort.    In  ^^^^^  ^^^  ^^  ^^^^ 

"  On  any  change  of  residence  of  the  lunatic, 
the    committee    must    give  immediate    notice 

— jthereoftothc  Visitors  of  Lunadcs,  whether  the 

sidered  at  the  time  the  mamtenance  was  fixed,  |  ^j^  ^^  ^^^  ^  ^y^^^  ^  ^  ^^  The 
^d  if  change  of  circumstances  lead  him  to  i  ^.^mmittee  must  also  give  due  information  t* 
dppart  from  It,  he  must  iwertheless  see  that  |  ^^^  yj^j^^  ^^  ^^^  ^^^  ^^^  residence  of  the 
the  lunatic  has  all  the  comforts  and  advantages  ^^^^  attendant,  and  of  his  (the  committee's) 
which  the  sum  allowed  for  his  mamtenance  can ,  ^^^^    ,    ^  ^^  abode. 


provide.  The  committee  should  personally 
visit  the  lunatic  from  time  to  time,  and  the  two 
points  to  which  the  committee's  attention 
should  be  particularly  directed  are,— first,  to 
afford  to  the  lunatic  everything  which  the 
allowance  for  maintenance  will  provide  and 
can  contribute  to  his  comfort ;  and  secondly, 
to  see  that  every  care  is  taken  to  promote  his 
hodily  health  and  mental  improvement,  and  for 
this  latter  object  that  he  has  good  medical 
advice.  If  the  ccmmiittee  of  the  person  is  al- 
lowed so  much  as  he  shall  expend  m  the  main- 


"  COMMITTEE   OF   THE    ESTATE. 

"The  duties  of  a  Committee  of  the  Estate 
are,  to  receive  the  income  of  the  lunatic's 
estate ;  to  pay,  under  the  direction  of  the  Ix)rd 
Chancellor,  aU  sums  becoming  due  from  it ;  te 
get  in  any  outstanding  persomd  estate  not  on 
proper  security ;  to  see  to  the  due  investment 
of  all  moneys  of  the  lunatic ;  and  generally  to 
collect,  and  sustain,  and  defend  me  lunatic's 
estate,  as  the  lunatic  himself  would  do  if  of 


tenance  of  the  lunatic,  not  exceeding  a  limited  !  sound  mind ;  but  the  committee  ii^u&t  have  the 
npmiftl  sum,  he  must  in  such  cases  snow,  from  '  sanction  of  the  Lord  Chancellor  for  any  extra- 
to  time,  what  the  annual  expenditure  has  '  ordinary  steps. 

"  Amongst  other  things,  he  is  to  see  that 
the  lunatic^  estate  is  properly  kept  in  repair, 
and  insured  from  loss  by  fire;  or,  in  Uie 
words  of  the  bond,  '  to  see  the  houses,  build- 
ings, and  structures  of  the  lunatic  to  be  well 
and  Bufilciently  repaired,  and  so  kept  and 
maintained  during  the  continuance  of  the 
Grant.'  He  is  to  wt  the  lunatic's  houses  and 
lands  to  ehgible  tenants,  for  tbe  best  rents  he 
can  obtain,  at  his  own  ^cretion,  if  the  letting 
be  from  year  to  year;  or  if  on  lease,  then  ac- 
cording to  agreements  made  by  him  in  Uie  first 
instance,  ana  afterwards  approved  by  the  Com- 
nussionerB  and  eenflrmed  ny  the  Lord  Chan- 
ceUor.  He  has  also  to  take  dutfi^e  of  the 
title-deeds  relating  to  the  lunatic's  estate,  or 
otherwise  to  see  that  they  are  kept  in  safe  cus- 
tody. To  pay,  from  time  to  time,  to  the  com- 
mittee of  the  person  the  sum  allowed  for  the 
lunatic's  maintenance,  unless  other  provision 
is  made  in  that  respect  by  the  Lord  Chancellor. 
To  take  legal  or  other  proceedings,  imder  the 
approval  of  the  Commissioners  and  tfw  confir- 
mation of  the  Lord  Chancellor,  for  the  defence 

.  of  the  lunatic's  estate.    To  collect  and  receive 

purpose,  and  whether  the  lunatic  has  the  oom-  the  rents  and  profits,  to  make  all  necessary  and 
mts  which  his  malady  and  income  admit  of.     I  proper  payments  and  allowaaoes  on  account 


been.  It  is  very  desirable  in  all  cases  that  the 
committee  of  the  person  should  keep  such 
accounts  of  his  expenditure  as  may  enable  him, 
if  leouired,  to  show  in  what  way  tne  allowance 
has  oeen  applied.  If  the  whole  amount  al- 
losred  caimot  with  any  advantage  be  expended 
in  the  maintenance,  the  committee  should,  and 
dimbtless  usually  does,  take  only  so  much  as 
he  expends,  the  iNdance  remaining  to  the  credit 
of  the  lunatic's  estate. 

"  In  the  event  of  any  <|uestion  arising  as  to 
the  due  application  of  me  snm  allowed  for  the 
IttDatic's  maintenance,  the  committee  of  the 
person  may  be  called  upon  to  render  an  ac- 
connt  of  it. 

"  The  Visitors  of  Lonaties  under  the  autho- 
rity of  the  act  of  the  3id  &  4th  Will.  IV.  cap. 
36^  Vint  and  report  upon  die  care  and  treat- 
ment of  each  lunatic  once  every  year;  and  in 
nuddng  their  visits,  and  the  inquiries  connected 
with  them,  they  are  fmrnished  with  a  statement 
of  the  income  of  the  lunatic,  and  the  albwance 
for  his  mainlsnance ;  and  in  these  respects  they 
coneider  how  fiur  the  accommodations  pro- 
vided are  adequate  to  the  sum  allowed  for  the 


Questions  at  tie  Examination. 


thereof*  keeping  regular  accounts  of  such  re 
ceiptfi  and  payments^  and  to  pass  such  annual 
or  other  accounts  as  may  be  required  by  the 
Commissioners  within  the  times  limited  by 
them  for  that  purpose.  To  pay  into  court, 
within  the  time  also  limited  for  that  purpose, 
the  balances  due  from  him  on  passing  his 
accounts;  to  cause  such  balances  to  be  laid 
oat  withm  the  time  fixed  for  that  purpose; 
and  to  cause  the  dividends  on  the  fund  in 
court  to  be  dulv  invested  aa  they  are  received. 

**  It  is  also  the  duty  of  the  committee  of  the 
estate  to  pay  the  per  centage  under  the  3rd  and 
4th  Will.  ly.  cap.  36,  on  the  income  of  the 
lunatic,  which  is  thereunder  payable  into  the 
Bank  of  England,  to  the  credit  of  the  Account- 
ant General  of  the  Coort  of  Chancery,  to  the 
account  of  the  Board  of  Visitors  of  Lunatics. 

'*  The  committee  of  the  estate  should  from 
time  to  time  see  that  his  sureties  are  living,  and 
in  good  circumstances ;  as  on  the  passing  of 
his  accounts  he  is  now  required,  under  the 
General  Orders,  to  make  affidavit  that  his 
sureties  have  not  died,  nor  been  declared  bank- 
rupt, or  become  insolvent." 


QUESTIONS  AT  THE  EXAMINATION. 

Hilary  Term,  1845. 


I. 


-PRELIMINARY. 


1.  Where,  and  with  whom,  did  you  serve 
jour  derkship  ? 

2.  State  the  particular  branch  or  branches 
of  the  law  to  ^ich  you  have  principally  ap- 
plied vourself  during  your  clerkship. 

3.  Mention  some  of  the  principed  law  books 
which  you  have  read  and  studied. 

4.  Have  you  attended  any  and  what  law 
lectures? 

II*  — *  coif M ON    AND     STATUTE     UWW,    AND 
PRACTICE   OF   THE   COURTS. 

5.  Give  the  names  of  some  of  the  principal 
kinds  of  action  at  common  law. 

6.  In  a  case  of  seduction,  who  is  tiie  party 
Id  bring  the  action,  and  what  action  must  be 
brouffht? 

7.  When  is  a  master  answerable  for  damage 
done  by  1^  servant  ?  In  the  case  of  a  coach- 
man driving  against  and  injuring  a  cart,  must 
tiM  master  be  present  to  render  himself  liaMe  ? 

8.  Within  what  period  must  an  action  be 
brought  on  a  nmple  contract  debt  ? 

9.  How  long  does  a  writ  remain  in  force  ? 
■nd  if  the  defendant  keeps  out  of  the  wi^^  to 
avoid  service,  is  there  any  mode  of  eompeUing 
his  appearance  ? 

10.  In  a  writ  of  summons,  would  it  be  a 
soficic&t  description  if  the  defendant  was  de- 
scribed as  "A.  B.  of  the  City  of  London;" 
and  what  description  is  required  by  the  sta- 
tute? 

11..  Writ  served  in  any  term  or  vacation— 
Witihin  what  time  should  the  plaintiff  declare 
to  prevent  judgment  of  Non  Pros.  ? 
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12.  An  action  is  brought  on  a  charter  party) 
the  defendant's  witnesses  reside  at  Singapore 
— How  can  he  procure  their  testimony  ? 

13.  In  an  action  for  goods  sold  and  delivered^ 
the  plaintiff  claims  by  his  particulars  2Stk 
Before  pka,  defendant  takes  out  a  summons  to 
stay  on  payment  of  16i.  only,  whidi  the  pkhr« 
tiff  refuses  to  accept :  on  the  trial  the  plaintiff 
recovers  only  16/.,  to  what  costo  will  he  ht 
entitled  i 

14.  A.  and  B.,  partners,  bring  an  action  for 
a  client  C.  When  the  eause  is  at  issue,  A. 
dies,  B.  contmues  the  actu>n,  and  fails.  C. 
afterwards  refuses  to  pay  the  costs  incurred.— « 
Who  must  sue  C.  for  the  costs  ? 

15.  In  a  town  cause,  if  an  issue  is  ser^^ed  in 
Hilary  Term,  or  in  the  vacation  preceding,  and 
the  plaintiff  does  not  proceed,  when  is  th^ 
earliest  period  in  which  the  defendant  can  move 
for  judgment  as  in  case  of  a  nonsuit  ?  State 
the  practice  also  ia  a  country  cause;  and 
would  it  make  any  difference  if  the  issue  wai# 
joined  in  a  non-issuable  term,  as  Easter,  in- 
stead of  an  issuable  term,  as  Hilary  ? 

16.  A  plaintiff  obtains  judgment  on  a  pro^ 
missory  note  for  18/.  with. 6/.  for  his  costs« 
Can  he  take  the  defendant  in  execution  ? 

17.  When  a  cause  goes  to  trial,  and  a  juror 
IS  withdrawn,  what  effisct  has  that  upon  th« 
costs  of  the  trial? 

18.  A  sheriff  puts  an  execution  into  a  de» 
fendant's  house.  The  day  after  he  has  a  no- 
tice served  upon  him  that  the  goods  belong  to 
the  defendant^  brother-inolaw.  Under  these 
circumstances,  how  must  he  proceed  ? 

19.  An  attorney  at  Christmas  delivers  bins 
to  five  clients.  One  for  borrowing  1000/.  em 
mortgage ;  one  fat  defending  an  action  for  a 
libel;  one  for  filing  a  bill  on  equity  to  corn^ 
the  completion  of  a  purchase ;  one  for  defend- 
ing a  cheat  at  the  Sessions  House,  charged 
with  an  assault ;  and  the  fifth  for  preparing  a 
marriage  settlement.  Are  any,  and  which  of 
these  UUs,  liable  to  be  taxed?  And  if  the  biilt 
are  delivered  on  the  1st  January,  and  not  paid*' 
when  can  the  attorney  commence  an  action  to 
recover  them  ?  If  the  attorney  had  died,  and 
the  biUs  were  delivered  by  his  executor,  would 
that  maks  any  difference  as  to  the  taxation  f    - 

III. — CONVBTANCING. 

20.  In  preparing  an  abstract  of  title  on  a 
sale,  is  the  vendors  solicitor  personallv  liable 
for  omitting  to  state  all  the  incumbrance^ 
witliin  his  knowledge  ?  And  in  examining  an 
abstract  with  the  title  deeds  on  behalf  of  a 

Snrchaser,  what  would  be  the  consequence  to 
le  solicitor  personally  of  his  overlooking  no*, 
tice  of  any  incumbrance  contained  in  any  in». 
strument  aibstracted  and  produced  for  ezaminar 
tion,  whether  such  notice  were  contained  iii 
the  abstract  or  otherwise  ? 

21.  What  protection  does  the  assignment 
of  a  term  of  years  in  trust  for  a  purchaser  of 
the  inheritance  afford  the  latter  ?  and  in  what 
cases  is  such  protection  annulled  or  qualified 
by  his  having  had  at,  or  |)rior  to,  euch  assign^^ 
ment,  notice,  express  or  implied,  of  the  estate 
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mr  ikeombrance  against  which  he  may  claim 
flodi  protection  ? 

12.  Where  a  power  of  apoointment  over  real 
flrtate  is  executed,  from  miom  does  the  ap- 
fomtee  immediately  take  in  point  of  estate,  viz., 
Aa  party  creating,  or  the  party  executing  the 
fover  ?  and  state  the  reason. 

33.  Where  a  power  is  executed  by  will,  at 
«]Mt  point  of  time  does  it  take  effect  F—Aiid 
mrald  there  be  any  difference  in  this  respect  if 
Ae  power  were  executed  by  deed  with  a  power 
#f  revocation  to  the  appointor  ? 

24.  Prior  to  the  rines  and  Recoveries  Act 
^  Ic  4  Will.  4.  c.  74,)  if  tenant  in  tail,  with 
the  immediate  remainder  or  reversion  in  fee  to 
himself,  levied  a  fine,  he  created  what  was 
faOed  a  base  fee,  which  immediately  merged  in 
Ak  reversion,  and  became  subject  to  anv 
tharges  affecting  the  ktter,  the  title  to  which 
le  was  also  in  future  obliged  to  show.— What 
£fierence  in  this  respect  b&s  been  made  by  the 
above  statute,  both  as  respecte  past  and  future 


95.  What  are  the  re<}uisites  to  the  valid 
•■ecuiions  of  wills  made  smce  the  present  Wills 
Act  came  into  operation  as  respecte  the  age  of 
Ihe  testator,  form  of  attestation,  and  otherwise  ? 

36;  State  the  effect  of  marriage  upon  the 
wSk  of  a  man  before  and  since  the  Wills  Act. 

37*  A  testator  devises  real  estate  to  A,  for 
Wk,  with  remainder  over  to  A.'s  first  and  other 
MBft  successively  in  tail  male,  with  remainder 
to  testator's  own  right  heirs — under  such  a  de- 
vise,  when  does  we  ultimate  remainder  be- 
come vested  in  the  heir  of  the  testator,  viz.  at 
Itti  decease,  or  at  the  time  of  the  failure  of  the 
fkridr  limitations  ? 
.'  48.  A.  dies  seised  of  real  estate  without 

&e,  an  intestate,  leaving  his  grandfather  and 
(A.'s)  mother,  and  a  brother  and  sister  him 
IVqn^ving — ^Which  of  these  is  his  heir  ? 

29.  In  a  devise  of  real  estate  to  A.  in  fee,  in 
trust  for  B.  in  fee,  A.  by  deed  disclaims  the 
Miste. — What  is  the  effect  of  such  disclaimer  ? 
viz.,  does  it  vest  the  estate  in  the  testator's 
WbvorinB.? 
!  90.  A  testator  seised  in  fee  of  lands,  and 
also  of  the  tithes  of  them,  devises  the  lands 
without  exi>ressly  induding  or  showing  his  in< 
tCDtion  to  include  the  tithes — Will  the  latter 
fass  to  the  devisee  of  the  lands  ? 

31.  Where  under  the  tithe  commutation 
Act,  tithes  have  been  merged  by  an  owner  in 
Ibe  simple  of  both  the  tithes  and  the  lands  out 
of  which  they  are  issuing,  and  he  afterwards 
■ells  the  lands  as  tithe  or  rent-charge  free — 
if  ust  he  deduce  his  titie  to  the  tithes  ? 

32.  In  a  register  county  is  it  necessary  that 
the  memorial  of  a  deed  should  be  executed  by 
ft  granting  party,  and  attested  by  one  of  the 
vitoesses  to  the  execution  of  the  deed  by  a 
fianting  party  ?  or  can  the  deed  be  didy  re- 
mstered  without  either,  and  which  of  these 
mmalities  ? 

33.  If  a  vendor  claim  leasehold  estate  in  a 
register  county  as  executor  or  legatee,  can  a 
inirchaser  from  him  insist  upon  the  will  being 
teg^tered  in  either  case,  and  state  a  reason  ? 


34.  In  a  register  county  where  the  vendor  of 
real  estate  is  both  hen-  at  law  and  devisee,  is  it 
material  that  the  will  should  be  registered  ?  and 
is  it  material  if  he  should  be  devisee  only  ? 

IV. — SaUITY,    AND    PRACTICE    OP    TH» 
COURTS. 

35.  If  a  defendant  who  has  appeared  and  an- 
swered an  original  bill  cannot  be  found  to  be 
served  with  a  subpeena  to  answer  a  bill  of  re- 
vivor, what  is  the  course  of  the  plaintiff  in  such 
acase? 

36.  When  a  husband  and  wife  are  defend- 
ante  in  a  suit,  in  what  case  is  the  wife  entided 
to  an  order  to  answer  separately  ? 

37.  Does  the  ** prochain  ami"  of  an  infant 
incur  any  and  what  liability  in  becoming  such 
prochain  ami  for  prosecuting  a  suit  ? 

38.  What  is  tne  difference  in  effect  of  the 
allowance  of  a  partial  demurrer  and  that  of  a 
genera/ demurrer? 

39.  Where  a  plaintiff  is  suing  a  defendant 
both  at  law  and  m  equity  for  the  same  matter, 
what  is  the  course  of  proceeding  to  be  adopted 
by  the  defendant  under  such  circumstances  ? 

40.  Can  a  defendant  in  a  suit  be  examined 
as  a  witness  on  behalf  of  a  co-defendant  in  the 
same  suit,  and  under  what  authority  ? 

41.  In  what  cases  does  a  suit  abate  so  as  to 
render  a  bill  of  revivor  neeesstfry  ? 

42.  In  what  cases,  and  upon  what  grounds,  is 
a  writ  of  "  ne  exeat  regno  "  granted  ? 

43.  Is  there  any  and  what  mode,  and  under 
what  authority  applied,  for  the  prevention  of 
the  transfer  or  stock,  standing  in  the  books  of 
the  Governor  and  Company  of  the  Bank  of 
England,  and  for  the  payment  of  the  dividends 
tiiereon  by  the  bank  without  resorting  to  a 
suit? 

44.  Can  witnesses  be  examined  twd  voce  in 
chancery,  and  upon  what  occasions  ? 

45.  At  what  distance  of  time  do  deeds,  bonds, 
and  other  writings  prove  themselves,  and  there- 
by render  their  proof  unnecessary  ? 

46.  In  what  case  is  a  mortgagee  compelled 
to  file  a  bill  of  foreclosure  to  enable  hun  to 
enforce  payment  of  his  principal  and  interest  ? 

47.  Is  it  necessary  in  all  cases  to  institute  a 
suit  for  the  purpose  of  having  guardians  ui« 
pointed  to,  and  of  obtaining  an  allowance  tor 
the  maintenance  and  education  of  infante  ?  If 
not,  state  the  exceptions  -to  the  rule. 

48.  In  suite  to  carry  into  execution  the 
suite  of  a  will,  in  what  case  is  it  necessary  or 
desirable  that  the  heir  at  law  should  be  made  a 
party? 

49.  Explain  the  difference  between  lepal 
assete,  and  equitable  asseto,  and  state  how  each 
are  administered  amongst  creditors. 

V.  —  BANKRUPTCY  AND   PRACTICB  OP  TRB 
COURTS. 

50.  State  the  proceedings  now  necessary  to 
obtain  a  fiat  in  bankruptcy. 

51.  What  amount  of  debt  or  debte  will  aup- 
port  a  fiat  ? 
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52.  Should  the  ]>etitiomDf(  creditor'^  debt 
prove  to  have  been  insufficient,  is  the  fiat  void 
or  not  ?  and  state  the  reasons. 

53.  Can  a  compulsory  act  of  bankruptcy  now 
be  eflected,  and  by  what  means,  since  the  abo- 
lition of  imprisonment  for  debt  ? 

54.  Can  a  creditor  who  has  taken  his  debtor 
n  execution,  or  who  has  taken  his  ffoods  under 

%  fieri  fackuy  sue  out  a  fiat  against  him  ? 

55.  Is  a  mortgage  debt  made  payable  only 
after  six  months'  notice,  a  gooa  petitioning 
creditor's  debt,  if  notice  has  not  been  given  ? 

56.  Is  it  necessary  that  a  petitioning  creditor 
flthould  prove  his  debt  under  the  fiat  before  he 
can  vote  in  the  choice  of  assignees  ? 

57.  I>oth  the  death  of  a  bankrupt  affect  the 
fiat  and  in  what  way  ? 

58.  A  debt  cannot  be  proved  if  barred  by  the 
Statute  of  Limitations.  To  what  time  does  the 
mx  jrcars  apply :— to  the  time  of  proof,  or  of  the 
iasomgoftbefiat? 

59.  Does  bankruptcy  affect  the  rights  of  the 
bankrupt  as  executor,  and  d^es  property  in 
his  hands,  as  such  executor,  pass  to  the  assig- 
nees? 

60.  What  alteration  has  the  late  bankrupt 
law  made  respecting  the  bankrupt's  certifi- 
cate ?  and  state  the  ^d  and  new  practice. 

61.  If  a  plaintiff  in  an  action  at  law,  or  suit 
in  e(|uity,  become  bankrupt,  can  the  assignees 
continue  the  action  or  suit  in  his  name  ? 

62.  Can  a  landlord  distrain  for  rent  when 
the  messenger  is  in  actual  possession  of  the 
bankrapt's  goods  on  the  premises  ? 

63.  Does  a  lease  to  the  bankrupt  vest  in  the 
assignees,  and  are  they  liable  to  the  bankrupt's 
covenants,  or  can  they  repudiate  the  lease  ? 
and  if  so,  is  the  bankrupt  liable  to  payment  of 
future  rent,  and  performance  of  future  cove- 
nants? 

64.  If  the  drawer,  acceptor,  and  first  indor- 
see of  a  bill  of  exchange,  become  bankrupt, 
can  a  second  indorsee,  who  holds  the  bill  for  a 
valuable  consideration,  prove  the  whole  amount 
under  each  estate,  and  receive  dividends  from 
time  to  time  on  such  amount,  and  to  what 
extent? 

VI. CRIMINAL     LAW,   AND     PROCEEDINGS 

BEFORE   JUSTICES  OP  THE   PEACE. 

65.  Are  there  any,  and  what  forgeries,  now 
punishable  with  death  ? 

66.  State  what  is  meant  by  *' Exhibiting 
artidea  of  the  peace,"  and  how  the  same  is 
eflected? 

67.  What  is  a  libel? 

.  68.  Can  a  libeller  be  prosecuted  criminally, 
as  well  as  proceeded  against  civilly?  and  if  so, 
in  what  manner  and  for  what  reason  ? 

69.  Can  llie  truth  of  a  libel  be  made  a  dft- 
fenoe  to  a  criminal  prosecution,  as  it  can  to  a 
civil  action  ?  and  if  not,  for  what  reason  ? 

70.  What  is  burglary  ?  and  state  some  of 
the  reonisites  to  support  the  chai^^e. 

71.  What  is  the  legal  distinction  between 
file  crimes  of  murder  and  manslaughter? 

72.  What  is  a  criminal  information,  and 
under  what  circumstances  will  it  be  granted. 


73.  By  what  court,  and  on  what  evidencfy 
will  leave  to  file  a  criminal  information  be  al* 
lowed  ? 

74.  In  what  cases  is  it  usual  to  grant  an  iii» 
formation  against  magistrates  ? 

75.  When  will  an  information  lie  agiuost 
parish  officers  ? 

76.  Define  the  offence  of  peijury,  and  the 
circumstances  which  constitute  the  offence? 

77 •  What  evidence  is  necessary  of  the  oath, 
having  been  taken  ? 

78.  State  the  consequences  to  the  offender 
of  a  conviction  for  perjury  ? 

79.  Has  there  been  any,  and  what  receal 
alteration,  in  the  course  of  proceeding  in  the 
Crown  Office  ? 

We  mentioned  last  week  that  the  number 
of  candidates  who  had  given  notice  of  examir 
nation  for  this  term  was  reduced  to  109.  Tfaja 
comparatively  small  number  has  fallen  off  stiB 
further,  only  78  having  left  their  testimonials 
of  due  service.  All  except  one  attended,  and 
were  examined  on  Thursaay. 
■  This  is  the  smallest  number  since  the  exa*- 
mination  was  instituted. 
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Hilary  Term,  8  Victoria,  1845* 

It  is  ordered,  that  the  several  Masters 
for  the  time  being  of  the  Court  of  Queen's 
Bench,  Common  Pleas,  and  Exchequei^ 
respectively,  together  with  Samuel  Ainorj^ 
Benjamin  Austen,  Michael  Clayton,  WiU 
Ham  Loxham  Farrer,  Richard  Harrisotu 
Bryan  Holme,  Robert  Wheatley  Lumiey; 
Edward  Rowland  Pickering,  Charles  Ratv* 
ken,  Charles  Shadwell,  William  Tooke,  aiil 
Edward  Archer  Wilde,  gentlemen,  attocr 
neys,  be  and  the  same  are  hereby  ap- 
pointed Examiners  for  the  present  year,  to 
examine  all  such  persons  as  shall  desire  U» 
be  admitted  attorneys  of  all  or  either  of 
the  said  courts ;  and  that  any  five  of  the 
said. Examiners  (one  of  them  being  one  of 
the  said  Masters}  shall  be  competent  to 
conduct  the  said  examination,  in  pursuance 
of  and  subject  to  the  provisions  of  the  mie 
of  all  the  courts  made  in  this  behalf  ii^ 
Hilary  Term,  1836. 

Approved  by  the  Judges  of  the  Court  of 
Queen's  Bench,  16tli  January,  1845. 
By  the  Court, 

C.  R.  Turner. 

Approved  by  the  Judges  of  the  Cour^ 
of  Common  Pleas,  17th  January,  1845. 
By  the  Court, 

Grltpitii. 

Approved  by  the  Barons  of  the  Court  of 
Exchequer. 

By  the  Court, 

Samuel  Dare. 
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Attome^i  to  be  AdmUted. 

ATTORNEYS  TO  BE  ADMITTED. 
In  Easter  Term,  1845. 


Clerkt*  Names  and  Residenee* 


7b  whom  Articled^  Assigned,  4r^ 


Allen,  Beaupr^  Philip  Bell«  3,  Adelaide  Road^ 
Hampstead;  Kenton  Street;  and  Wim- 
botsnam 

Bradshaw,  John,  Chesterfield 

Boydell,  George,  Chester         .        ,        .        . 

Brown,  Francis,  Peterborough 


Frederick  Browne  Bell,  Downham  MariteU 
John  Charge,  Chesterfield. 
Francis  Boydell,  Cheater. 
Thomas  Broughton,  Peterborough  andWbit- 
tlesev 
John  Broughton,  Peterborough 


Charles  James  Palmer,  Bedford  Row. 

liam  Dean,  Guildford  Street, 
jamin  Bonner,  Gloucester, 
dward  Washboum,  Gloucester. 

John  Gidley,  Exeter. 

Thomas  Swainson,  Lancaster. 

Henry  Charlewood^  Manchester. 

Meshack  Brittan,  Bristol. 

Henry  Moore  Griffiths,  Birmingham. 

George  Gray  and  Henry  Godwin,  Newbury. 


Bamett,   Richard  Humphreys,    25,    Chester 

Terrace,  Regent's  Park    . 
Brine,  Thomas  Charles  Augustus^  Parkstone ; 

and  Longfleet William  Dean,  Guildford  Street. 

Bonner,  Georffe,  Gloucester ;  and  James  Str.,     Benjamin  Bonner,  Gloucwter. 

Buckingham  Gate Edwai 

Bragg,  William  Nicholas,  4,   King's   Row, 

Pentonville;  and  Exeter  .... 
Buck,    Charles,   11,  New    Ormond    Street, 

Bloomsbury ;  and  Great  Ormond  Street  . 
Brandt,  Charles  Henry,  4,  Warwick  Court, 

High    Holbom ;     Manchester ;     Roll's 

Buildings ;  and  Temple  .... 
Brittan,  Alfred,  7,Trelleck  Terrace,  Pimlico; 

Bristol;  and  Howard  St.,  Strand    . 
Bunnan,  WooUaston  John,  Whitehead's  Grove, 

Chelsea ;  and  BaLutll  Heath    . 
Cook,  Charles,   11,  Egremont  Place,    New 

Road;  Newbury;  Norfolk  Street,  Strand ; 

and  Wanvick  Court         .        .         .  ^  . 

Churton,  John,  Warrington ;  and  Great  BoHon  William  Beamont,  Warrington. 

James  Bayley,  Warrington. 
Clough,  Cfaaries,  Bradford  ....  Richard  Tolson,  Bradford. 
Crawford,  Samuel,  Leeds  ....  Thomas  Mann  Lee,  Leeds. 
Crust,  Thomas,  Beverley         ....   Henry  John  Shepherd,  Beverley 

John  Myers,  Beverley. 
Corser,  Edward,  10,  Great  Ormond  Street; 

and  Birmingham Henry  Corser,  Stourbridge. 

Cornochan,  Thomas    Hoisley,   36,   Bedford     Frederick  Hawksley  Cartwright,  Bawtry 

Row ;  and  Bawtry Charles  Bell,  Bedford  Row. 

Coote,  Frederick  John,  36,  Essex  St.,  Strand ; 

and  Cambridge John  Eaden,  the  younger,  Cambridge. 

•  Capel,  William,  Cheltenham   ....  Joseph  Sandford,  Winchcombe. 

George  E.  Williams,  Cheltenham. 
Cooper,  George  Halcott,  4,  Millman  Street; 

and  New  Ormond  Street  .        .        .   George  Cooper,  East  Dereham. 

Calder,  Edward,  Cheltenham;  and  York         .    Luke Thompeon,  Yoric. 
Cole,  John,  Lostwithiel ;  and  2,  Baker  Street, 

Pentonville Edward  Coode,  Junior,  Saint  AustelL 

Driver,  Samuel  Neak,  Hanover  Park,  Peck-     Edward  Hugh  Edwards,  Bedford  Bow. 

ham Owen  Pape  Hohnes,  Liverpool  Stn0t,  GSty. 

Dryden,  Erasmus  Henry,  15,  Tavistock  Place ; 


Kingston-upon-HuU;  and  Sidmouth  St.  . 
Dyott,  John  Philip,  the  younger,  Lichfield  . 
De  Carteret,  Revoire  Edward,  80,  Lombard 

Street ;  and  Plymouth  .  .  .  . 
'  Edwards,  Samuel,  25,  Lincoln's  Inn  Fields     . 


Edwards,  Thomas  Gold,  Denbigh 


William  Dryden,  Kingston-apon^HulL 
John  Philip  Dyott,  Senior,  Lichfield. 

John  Edward  Elwortfay,  PlyaaoBth. 
John  Archbould,  Tbrapvton. 

John  B.  Millington,  Boston. 

Charles  Tahonrdin,  Lincoln's  Inn  Relds. 
Edward  Hugh  Edwaitis,  Mitre  Court  Build- 
ings, Temple. 

Thomas  Evans,  Dmbigfa. 


Attorneys  to  be  Admitted. 


245 


Easdake,  John,  20,  Feathentone  Buildings ; 


and  Plymonth 


George  Shute  Eastlake,  Plymouth. 


Frere,    Edward  Daniel,   5,  Newnum    Row,     John  Geoiwe  Smith,  Crediton. 

Lincoln's  Inn  Fields         ....       George  Concanen,  Lincoln's  Inn  Fields. 

F5sher,  Thomas,  Wigan Lodge  Moore,  Warnngton, 

mil  Terrell,  BasinghsOl  Street. 

Fawdon,  John  Thomas,  Alnwick;  and  Wil- 
mington Square       .        •        •        . 

Greenes,  Edwin  Thompson,  9,  Hartland  Ter- 
race, Kentish  Town ;  and  Wellington 
Road,  near  Birmingham  . 

Garratt  Joseph,  21,  Fleet  Street ;  and  3  and  4 
St.  George's  Circus,  Blackfriar's  Road 

Grayson,  James,  Newcastle-upon-Tyne   . 

Green,  Octavius,  33,  Devonshire  Street, 
Bloomsbury ;  and  Chesterford 

Geoige,  William  Griffith,  46,  Great  Russell 
St.,  Bloomsbury ;  Cardigan ;  and  New- 
man Street Thomas  George,  Cardigan. 

GrajTson,  James,  Newcastle-upon-Tyne    .        «  Ralph  Walters,  Newcastle-upon-Tyne. 

Gaunt,  Thomas  Foster,  10,  Dalby  Terrace ; 

and  Skinner  Street Thomas  Gaunt,  Skinner  Street. 

Hall,  Isaac,  19^  Manchester  Buildings,  West- 
minster ;  and  Newman  Street  .        .        ,  John  Wickham  Flower,  Bread  Street. 

Hayward,  Charles  Woodcock,  1,  Garden 
Place,  Lincoln's  Inn  Fields ;  and  Cam- 


William  John  Carr,  Alnwick. 

'^^am  John  Beale,  Birmingham. 

John  William  Danby,  Lincoln. 
Ralph  Walters,  Newcastle-upon-Tyne. 

George  Joseph  Twiss,  Cambridge. 


bridge Christopher  Pemberton,  Cambridge. 

lersl^,  Samuel,  26,  Milton  Street,  Dorset     ^^^  Thomas  Brockman,  Folkestone 
Square Charles  Attwatm,  Queen  Street. 


Herring,  Charles  Thomas,  Bedale 
Hodgson,  Charles,  Selby ;  and  Howden  . 

Hutton,  Frederick,  10,  Smith  Souare,  West- 
minster; and  Great  George  Street   . 

Henderson,  Alfred,  17,  Great  Russell  Street, 
Bloomsbury;  and  Exeter 

Hird,  Richard,  10,  Seymour  Crescent;  Mir- 
field;  and  Huddersfield   .        •        .        • 

Hodgetts,  Thomas,  5,  River  St.,  Pentonville ; 
Aston,  near  Birmingham 

Ind,  Robert  Laundy,  Csunbridge 

James,  Frank,  16,  Crmner  Street,  Brunswick 

Square ;  and  Merthyr  Tydfil     •        .        .  ,  ^ 

JqwoD,  Charles,  41,  Carey  St.,  Lincoln's  Inn     Abraham  Story,  Durham. 

Fields Gustarus  T.  Taylor,  Featherstone  Buildings, 

Holbom. 


Henry  Robinson  Glaister,  Bedale. 
John  Dodsworth,  Selby. 

Mark  Fothergill,  Selby. 

Robert  B.  Porter,  Howden. 

Joseph  Parkes,  Great  George  Street. 

James  Terrell,  Exeter* 

Thomas  Leadbeatter,  Mirfield. 

Clement  Ingleby,  Birmingham. 
Henry  Bramey,  Cambridge. 

William  Perkins,  Merthyr  Tydiil. 


Charles  Michelmore,  Totneas. 
Frederick  Benthall,  Coleman  Street, 


KeDock,'niomas  Creaser,Park  Place,  Lough- 
borough Road ;  Brixton ;  and  Totness 

Kirkpatrick,  Edward  Bruce,  1,  Regent  Place 
East,  Regent  Square;  Whitchurch;  and 
liverpooT John  Eden,  LiverpooL 

Langham,  Samuel  F.,  the  yoimger*  10,  Bart- 
lett's  Buildings 


lAng,  Walter  Searley,  31,  Nicholas  Lane;     Samuel  Long,  Portsea. 

'  '^  ^       '      '  Nicholas  Uedye,  Georffe  is 

R.  Foreman,  Tonbridge  Wells ;  and  Westham. 


and  George  St.,  Mansion  House 
liBSgford,  Henry,  Westham,  Sussex 


Samuel  F.  Langham,  Semor,  Barttett's  Build- 

Nicholas  Gedye,  Georffe  Street. 


X«aiigham,  James  George,  the  younger,  10, 

Bartlett's  Buildings;  and  Hastings  . 
Iieach,  Francis,  26,  Russell  Square  •        .        • 
£att,  Henry,  16,  Old  Square,  Lincoln's  Inn; 

Vernon  Place ;  and  Hadldgh  . 
Htfayhew,  George  Jeremiah,  13,  New  North 

Street ;  and  New  Ormond  Street      , 
Jleynell,  Gerard  Coke,  2,  Little  Ryder  Street; 

and  Bury  Street John  Gardiner,  Whitehall  Place. 

[The  remainder  of  this  list  will  be  given  in  our  next  number.] 


J.  George  Laaffham,  Senior,  Bartlett's  Build- 
ings; and  naatings. 
William  Henderson,  Lancaster  Place. 
Isaac  Last,  Hadleigh. 

R.  Cheere,  King's  Bench  Walk. 

W^illiam  Howard,  Colchester. 
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PRACTICE  IN  CONVEYANCING.        \  HECEIPT  STAMP. 


To  the  Editor  qf  the  Legal  Observer, 


EXCHANOB   OF   FREEHOLDS. 

A.  and  B.  of  themselves  verbally  agree  to 
exchange  freeholds.  A.  is  to  make  over  to  B. 
some  houses  and  land,  and  pay  all  costs  what- 
ever attending  the  exchange  (except  for  attested 
copies) ;  and  B.  is  to  make  over  to  A.  his  free- 
hold house  and  give  A.  five  pounds. 

A.  instructs  his  solicitor,  who  does  not  seek 
to  convey  by  deed  of  exchange,  but  sends  two 
draft-deeds  of  xelease  to  B.  for  perusal.  B. 
Bends  these  drafts  to  his  solicitor,  who  demands 
an  abstract  of  title  to  A.'s  houses  and  land. 
A.'s  solicitor  refuses  to  deliver  any  abstract  of 
title,  alleging  that  B.  formerly  purchased  free- 
holds of  A.  under  the  very  same  title.  B.'s 
solicitor  still  insists  on  an  abstract  of  title, 
alleging  that  he  was  not  solicitor  for  B.  under 
such  former  purchase,  and  also  insistis  on  his 
right  to  prepare  the  conveyance  of  A.'s  houses 
and  land  to  B-,  and  requires  A.  to  pav  the 
costs  of  such  conveyance.  A.'s  solicitor  oojects 
to  furnish  any  abstract  of  title  or  to  pay  B.'s 
solicitor  any  more  than  13«.  4d.  for  perusing 
the  draft  releases  he  sent  to  B. 

What  is  the  correct  practice  in  such  a  case  ? 

A.  B. 


COSTS  OF  UNCERTIFICATED  AT- 
TORNEYS. 


An  opinion  has  prevailed  to  some  extent, 

that  although  an  attorney  who  had  not  duly 

renewed  his  certificate  could  not  recover  cMts 

against  his  client ;  yet  that  the  client,  as  be- 

ween  party  and  party,  might  recover  his  costs. 

It  has,  however,  been  recently  determined 
by  the  Masters  of  the  Common  Pleas,  that  the 
only  costs  which  can  be  allowed  between  party 
and  party,  where  the  attorney  is  uncertificated, 
are  the  costs  out  of  pocket,  that  is  to  say, 
payments  made  in  carrying  on  the  proceed- 
ings, and  not  any  fees  or  emolummts  to 
the  uncertificated  attorney  himself,  although 
really  paid  to  him  by  the  client.  The  Masters 
also  reqiiire  that  proof  should  be  given  of  the 
actual  payment  to  the  attorney,  and  it  must 
appear  that  the  disbursements  were  properly 
made  by  him. 

In  the  case  in  which  this  rule  was  laid  down, 
an  affidavit  was  made  of  payments  to  the  at- 
torney which  exceeded  the  disbursements,  but 
the  Master  allowed  only  the  sums  properly  dis- 
Iraned  in  the  action.  - 


Must  the  stamp  on  a  receipt  for  rent  cover 
the  gross  amount,  without  making  any  deduc- 
tion for  income  tax ;  or,  if  the  receipt  is  ex- 
pressed to  be  for  the  rent,  less  income  tax. 
would  a  stamp  for  the  net  amount  be  sufficient  ? 

It  has  been  contended,  on  the  one  hand^ 
that  the  stamp  acts  impose  a  stamp  only  on 
the  amount  actually  paid,  and  are  to  be  con* 
strued  strictly ;  and  on  the  other  hand,  that 
the  tenant  is  entitled  to  a  duly  stamped  receipt 
for  his  rent,  and  the  receipt  for  income  tax 
which  he  produces  is  to  be  treated  as  money, 
that  tax  being  imposed  upon  the  landlord,  but 
payable  in  the  first  instance  by  the  tenant,  who 
IS  authorised  to  retain  the  amount  out  of  his 
rent ;  and  that,  therefore,  the  transaction  mast 
be  viewed  as  the  tenant  paying  the  whole  of  his 
rent,  and  the  landlord  repaying  the  income  tax 
!  paid  for  him. 

In  the  case  of  land  tax  paid  by  the  tenant, 

1  or  any  other  deduction,  (such  as  for  repairs, 

/which  by  contract,  and  not  by  statute,  the 

tenant  was  entitled  to  make)  must  the  stamp  be 

for  the  gross  amount  of  rent? 

I  cannot  find  anything  in  the  acts  or  deci- 
sions to  settle  these  questions,  though  I  believe 
the  practice  is^  to  be  on  the  safe  side,  and  givci 
a  receipt  stamped  for  the  gross  amount  of  rent. 
I  should  be  glad  to  have  the  opinions  of  soma 
of  your  readers  on  the  subject. 

A  SUBSCRlBBBw  ~ 


EVILS  OF  ABOLISHING  IMPRISON- 
MENT  FOR  DEBT. 

To  the  Editor  of  the  Legal  Obeerver. 

Sir,— This  day  I  had  a  writ  of  trial  dawn 
for  hearing  at  the  sheriff's  office ;  to  bting  the 
matter  to  this  stage,  of  course  all  the  usual 
machinery  of  an  action  at  law  was  brought  into 
motion :  last  night  I  was  setved  With  a  notke 
bv  a  perfect  stranger,  that  he  had  purchased 
all  the  defendant's  stock,  &c,  in  defendant's 
house,  &c.,  that  if  I  levied  an  ex^ution  on  the 
judgment  to  be  recoveried  in  this  suit,  1,  the 
attorney,  plaintiff,  and  sheriff  would  be  imme« 
diately  sued  for  damages  for  an  illegal  seisure* 
Now,  I  have  every  reason  to  believe  that  this  is 
nothing  but  a  ^ss  attempt  to  swindle  the 
plaintiff  out  of  his  just  demand;  the  defendant 
nas  prevailed  upon  some  scoundrel  like  himself 
to  set  up  a  false  claim  to  the  property;  but  8ttp-> 
posing  the  notice  to  be  a  bona  Jide  one,  and  tost 
m  fact  the  defendant  has  sold  his  goods,  Sec, 
of  course  the  plaintiff  would  be  guilty  of  a  tres- 
pass if  he  levied,  and  liable  to  all  the  conse- 
quences, so  that  in  either  event  the  plaintiff 
must  lose  his  debt,  and  under  the  dream* 
stances  I  must  lose  my.  costs.  Now,  had  J,  ss 
heretofore,  Uie  power  of  issuing  an  ezecutioii 
against  the  defendant* i  person,  all  this  loss  snd 


misery  would  hsve  been  saved  to  my  «nfbft»» 
nate  client ;  the  origins!  debty.only  6/.  9«*  M^ 
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would  have  been  paid  and  no  costs  incurred : 
eo  much  for  the  abolition  of  arrest  for  debt 
under  20/.  in  this  instance. 

Another  case  I  will  briefly  notice— a  lady  en- 
titled to  an  annuity  of  80/.,  residing  in  a  small 
furnished  house,  was  sued  by  myself  for  12/. 
10^. ;  upon  being  served  with  ^e  writ  she  sold 
off  her  i^oods,  realized  upwards  of  70/.^  put  the 
money  mto  her  pocket,  and  went  to  Greenwich^ 
and  now  lives  in  famished  lodgings,  and  sets 
her  creditors  at  defiance.  The  trustees  of  her 
annuity  have  been  applied  to;  they  say  they  are 
bound  to  pay  her  the  annuity,  as  no  other  per- 
son's receipt  would  be  a  discharge  to  them. 
Is  it  not  really  shameful  that  a  person  in  this 
lady's  situation  cannot  be  compelled  to  pay  her 
debts? 

A  gentleman  in  Somerset  House  receiving  a 
salary  of  150/.,  tells  me,  in  answer  to  my  appli- 
cation of  payment  of  8/.  6s.,  that  I  cannot 
arrest  him,  and  that  my  client  may  do  his  best 
and  worst,  and  be  ^^-.  I  will  not  trouble  you 
irith  enumerating  other  cases,  which  would  fill 
up  the  entire  space  of  your  journal.  I  hav^ 
only  to  add,  that  numerous  applications  are 
made  to  me  daily  to  recover  small  debts,  and 
my  answer  is,  the'legislature  has  robbed  you  of 
your  formerly  legitimate  means  of  recovering, 
and  you  must  be  content  to  lose  your  claims. 

Is  it  possible  that  the  law  can  bo  allowed 
mnch  kmger  to  continue  in  this  state  ? 

T.  W.  H. 


UNAUTHORIZED  PROFESSORS  OF 
THE  LAW. 

7b  the  Editor  of  the  Legal  Observer. 
Sir. — ^The  vast  number  of  persons  who  pvac- 
tisethe  lawwithout  authorityis  really  surprising; 
not  a  few  are  merely  attorneys  in  Jamaica  and 
other  colonies,  acting  here  largely  in  convey- 
ancing and  common  law,  by  a  regularly  ad- 
mitted attorney  dividing  the  profits  with  him. 
In  other  cases  the  party  acts  as  the  derk  of  an 
attorney,  doubtless  with  some  understanding 
M  to  the  fees.  I  am  aware  of  the  difficulty  in 
these  cases  in  bringing  facts  to  light,  and  mak- 
ing matters  so  transparent  as  to  convince  the 
heads  of  the  law ;  but  it  strilces  me  that  if  the 
Incorporated  Law  Society  was  authorised,  on 
a  complaint  being  made,  to  summon  parties 
implicated  before  them,  and  to  examine  wit- 
nesses, &c.  OS  oaih,  the  result  would  be  hijghly 
beneficial  to  the  profession  and  the  public  at 


.  16,  1645. 


MISAPPROPRIATION   OF   COPYHOLD 
FEES  AND  EMOLUMENTS. 

To  the  Editor  of  the  Legal  Observer. 

gIJ^ — ^l  have  long  witnessed  the  ineonveni^ 
6Bce  and  loss  tnstamed  by  derical  lords  of 
nuon  IB  right  of  iheir  sees  and  others,  per- 


mitting persons  not  having  a  legal  education,  to 
prepare  their  leases  and  hold  manorial  courtj«. 
iTie  blunders  petpetaally  committed  by  such 
are  only  what  might  have  been  anticipated,  but 
I  confess  I  was  not  prepared  to  see  professional 
men,  and  those  among  the  highest  of  the  pro- 
fession, willingly  sacrinchig  their  fair  and  legal 
emoluments  on  admissions  and  surrenders  at 
copyhold  courts,  allowing  those  emoluments  to 
pfl»s  into  the  pockets  of  the  lords  of  the  manors, 
being  contented  with  a  trumpery  fee  of  a 
guinea  or  so,  for  holding  the  court. 

I  venture  to  say,  and  am  enabled  to  prove, 
that  such  disgraceful  agreements  have  been 
made,  and  with  some  high  persons  in  the  realm 
too,  but  concmving  them  to  be  more  honoured 
in  the  breach  than  in  the  observance,  I  hope 
they  will  instantly  be  thrown  up,  and  their  fair 
ana  usual  fees  on  all  transactions  in  the  manorial 
courts  insisted  upon, — or  I  shall  feel  it  incum- 
bent on  me  to  be  more  specific,  and  to  bring 
the  matter  before  the  pubhc,  and  probably  ths 
legislature  itself. 

At  present  I  will  only  state  that  the  honour 
and  character  of  the  profession  is  at  stake,  and 
the  high  individuals  seeking  to  participate  in 
the  stewards*  fees,  ought  to  blush,  if  not  for 
themselves,  at  least  for  their  agents,  who  make 
such  disreputable  and  grinding  bargmns. 

Nemo. 


RECENT  DECISIONS   IN  THE   SUPE- 
RIOR COURTS. 


aorH  Claitc^Uor. 

IRq^ortedbg  Wm.  Fiunblly,  Esa.,  Barrister 
at  Law.'] 

BOND  DEBT* — ACTION  AGAINST  OBLIGOK^S 
HEIR. — creditors'  SUIT. — DBCRBE. — IN- 
JUNCTION. 

To  an  action  on  a  bond  against  the  A«r-fl/- 
law  cf  the  olOigor,  who  died  intestate,  the 
defendant  pleaded  that  he  had  no  lands  by 
descent  from  the  obligor  available  for  pag- 
ment  of  bond  debts.  Replication,  that  he 
had;  and  issue  joined  thereon,  and  notice 
(f  trial  given.  A  creditors'  biU  was  then 
filed  against  the  intestate's  real  and  personal 
representatives,  and  a  decree  was  pro^ 
nounced  for  an  account  j  notice  qf  which 
decree,  together  with  notice  of  motion  for  an 
injunction  to  etag  the  action,  was  served  on 
the  plainiif  therein;  but  the  injimetion 
being  rtfused  by  the  Vice-Chancellor,  the 
trial  proceeded  to  verdict.  HM,  on  appeal, 
that  the  u^nction  ought  to  have  issued,  and 
that  ^er  the  trial  U  should  be  issued  to 
9t€^  execution,  the  pUnuHf-athtw  to  nave 
his  costs  up  to  the  time  he  got  notice  of  the 
decree. 

In  April  1842,  Mr.  Owen  Williams  brought 
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an  action  of  debt  on  a  bond  a^^ainst  Robert  Her- 
bert Jones,  BB  heir-at.law  of  Humphrey  Herbert 
Jones,  the  obligor,  who  died  intestate  a  abort 
time  before.  To  that  action  Robert  H.  Jones 
pleaded  that  he  had  no  lands  by  descent  from 
the  obligor  available  for  payment  of  bond  debts. 
The  plamtiff  replied  that  he  had ;  and  there- 
upon issue  was  joined. 

On  the  20th  of  February,  1843,  the  plaintiff 
gave  notice  of  trial  of  the  action  at  the  then 
ensuing  assizes  at  Beaumaris,  which  were  fixed 
to  beffin  on  the  2l8t  of  March.  R.  H.  Jones 
was  then  a  lunatic,  and  Henry  Vincent  Jones 
was  appointed  committee  of  his  estate.  On 
the  28th  of  February,  a  creditor  of  the  de- 
ceased intestate  filed  a  creditors'  bill  against 
his  widow  and  administratrix,  and  against  the 
said  heir-at-law  and  his  committee.  On  the 
2nd  of  March  a  decree  was  made  in  that 


postpone  the  trial  of  the  actum.  And  on  &e 
10th  of  March  notice  of  motion  for  an  ioJHic- 
tion  to  stay  the  trial  was  given,  but  tiie  Viee- 
Chancellor  revised  that  motbn,  on  tlie  ground 
that  it  came  too  late.  It  becomes,  tkercfote, 
of  importance,  in  deciding  on  this  mailer,  to 
look  with  attention  to  the  dates. 

The  argument  pressed  on  the  court  below, 
for  the  ddfendant  in  equity,  was,  that  the  ap- 
plication came  too  late,  because  it  was  made  on 
the  eve  of  the  trial.  Now,  the  notioe  of  ibe 
decree  in  the  creditors'  suit  was  given  on  tlie 
2nd  of  March,  the  moment  the  decree  waa  ob- 
tained ;  and  the  attorney  having,  on  the  6tli, 
refused  to  postpone  the  prooMingB  at  law, 
notice  was  given,  on  the  10th,  of  ^  motion 
for  the  injunction :  and  the  trial,  at  the  eaiiieflt, 
could  not  have  taken *place  before  the  2 let  of 
March.    The  plaintiff's  attorney  bad  therefoits 


cause,  directing  the  usual  accounts  to  be  taken'  ahnost  fnll  three  weeks'  notice  of  the  decRe  ; 
of  rhe  mtestate's  real  and  personal  estate,  and  And  as  he  was  entitled  to  all  coats  incwRid 
of  his  debts.  Sic. ;  and  on  the  same  day  also ,  before  the  notice,  there  seems  to  be  no  Buffi- 
notice  of  that  decree  was  served  on  the  solicitor  |  dent  reason  for  rafoaing  the  injunction  on  Uie 
of  the  plaintiff  in  the  action.  A  copy  of  the  ground  of  the  lateness  of  the  application  to  the 
decree  was  served  on  the  plaintiff  himself  on  court ;  Lord  v.  Wormkigktou.*  [His  loidriiip 
the  10th  of  March,  and  on  the  24th  he  was  applied  that  case  to  the  present.]  Any  deSny 
served  with  notice  of  motion  for  an  injunction '  in  an  application  to  stay  a  trial  before  judg- 
to  stay  the  action.  That  motion  was  heard  on  ment  would  properly  resolve  itself  into  a  mare 
the  18th  of  March  by  the  Vice-Chancellor,  and  question  of  costs. 

refifsed.  The  defendant,  on  the  20th,  gave  It  was  further  argued  here,  in  support  of  the 
notice  of  the  same  motion  by  appeal  before  the  decision  of  the  court  betow,  that  as  thedcien- 
Lord  ChanceUor,  and  on  the  23rd  that  motion  dant  at  law  had  pleaded  that  he  had  no  land  by 
2S®  ^}^  ^^^^  ^^  ^®  lordship ;  Mr.  JVake-  descent  as  the  heu-  of  H.  H.  Jones,  the  plain- 
.^bW  and  Mr.  F^er,  in  mipport  of  it,  citing  tiffin  the  action  had  a  right  to  go  to  trial  for 
the  following,  among  other  cases  :  Terrewest  i  the  purpose  of  falsifying  that  plea ;  and  Brook 
\.  Featherby*^  Lord  v.  fVormleighton,^  Price  v. !  v.  Skinner^  was  cited.  In  order  to  underetand 
vr"** «   I  »,      1  m*  '  *^®  ^^®  ®^  ^^*'  argument,  it  was  proper  to 

Mr,BetAeU&nd  Mr.  Goldsmid,  contra,  con- ,  consider  the  effect  of  the  trial.  If  the  jury 
tended  that  the  delay  was  fetal,  and  that  cer- 1  found  that  the  defendant  had  lands  of  &e  in- 
tarn  mortgagees  ought  to  be  made  parties.  .testate,  the  vahie  of  those  lands  woold  be 
ir^  CK«»oeJftir  postponed  his  judg-  assessed,  and  the  plamtiff  in  the  nction  would 
"^TJl  ^^}^^  ^\  P^«  in  t^e  mean  time, '  be  entitted  to  execution  against  the  defendsnt 
and  there  bemg  no  defence,  a  verdict  was  given  for  his  own  debt  ;f  "  '       " 

for  the  plaintiff.  I  decided 


The  iMrd  ChameeUor  gave  radgment  to  this 


but  on  the  prindpie  of 
I  aecmea  cases  the  defendant  might  hold  such 

««•-«*     f\         wiv      "  ,:-v""^ ^  «".°iin  dischaige  of  the   intestate's   dd>t8,  as  fer 

effect:  Owen  Wilhams  had  commenced  an  as  he  had  paid  under  the  execution,  other- 
actaon  agamst  Robert  Jones,  as  the  heir-at-law  wise  he  ndght  be  harassed  by  actions  by  the 
Md  representative  of  Humphrey  Herbert  intestate's  debtow  «!  tiiAii^am.  It  fbUowa, 
•/^cs,  to  rewer  the  amount  of  a  bond  for  1  therefore,  that  the  plaintiff  at  law,  if  he  anc- 


400/.,  given  by  him  in  tiie  year  1821.  The 
defendant  in  that  actkm  pleaded  that  he  took 
no  lands  or  real  estate  by  descent  as  the  heir  of 
Humphrey  H.  Jones ;  the  phdntiff  replied  that 
he  had;  and  so  issue  was  joinedi  In  the 
mean  time,  a  biU  had  been  filed  for  the  admi- 
mstration  of  the  estate  of  H.  H.  Jones,  by  Mr. 
House,  on  behalf  of  himself  and  the  other  ere- 
ditors  of  the  deceased,  and  a  decree  for  that 
purpose  was  obtained  on  the  2nd  of  March, 
1843.  Notice  of  trial  of  the  action  at  law  had 
been  served  on  the  2l8t  of  February,  for  the 
th«i  ensumg  assises  at  Beaumaris.  On  the 
2nd  of  Mareh,  the  day  the  decree  was  pro- 
nounced,  notice  of  the  decree  was  served  on 
the  solicitor  of  Owen  Williams,  who  refused  to 


'  2  Men  v.  480. 


4  Sim, 


■*  Jac.  148. 
514. 


ceeded  in  his  action,  would  withdraw  the 
amount  of  his  debt  from  the  assets  that  ought 
to  be  divided  among  the  whole  of  tibe  cre£« 
ton. 

It  had  been  sud  that  the  decree  itself  was 
not  sufficiently  comprehensive  to  include  the 
pbuntiff  at  law,  but  upon  inquiiy  I  find  that  it 
was  a  proper  decree,  in  the  customary  fonn. 
The  plaintiff  at  law  mav  go  into  the  Master's 
office  and  prove  his  debt  under  this  decree. 
All  that  was  necessary  to  do  in  the  first  in- 
stance has  been  doncj  and  there  seems  to 
be  no  occasion  to  have  made  the  mortgagees 
parties  to  the  suit  I  am  of  oiHnion,  Aerefore, 
that  the  injunction  ought  to  have  been  granted. 
As  I  understand,  however,  that  the  trial  at  law 


;  Jacob,  148.  «  2  Meriv.  4Si.  n. 

^  See  3  W.  &  M.  c.  14,  as.  5  &  6. 
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ba8  already  taken  place,  the  injunction  miut 
therefore  be  to  restrain  the  plaintiff  at  law  from 
'^^^  execution  or  taking  any  further  pro- 
ceefings,  on  payxnent  of  his  coete  up  to  the 
tiine  vfaen  he  or  his  attorney  was  serred  wiUi 
notice  of  the  decree. 

Rouse  V.  Jeneg,  March  23,  1843,  and  Nov. 
1S44. 


Vitt^lmttllox  of  Sntlanlr. 

[Reported  by  Samubl  Miller,  Esa.,  Bar^ 
ristet'-ai^lawJ] 


VENDOR   AND   PURCHASER.^ 
TI  ON. — PRA  OTIC  E.- 


-BALE   BY  AUC- 
-C08T8. 


The  pmrckaeer  at  a  saie  by  auction  wiil  not 

be  allowed  to  repudiate  kis  contract,  if  the 

J   conditions  of  sale  state  that  persons  biddiny 

)  shall  not  be  allowed  to  retract  their  bid- 

\  dmys,  notwUhstandiny  hemay  have  counter- 

I  manded  his  biddiny  immediately  after  the 

if  I  lot  was  knocked  down  to  itm,  and  if^formed 

>  the  auctioneer  that  he  was  bidding  for  an 

other. 

The  costs  qf  qgidavits  filed  in  support  of^  or 
in  opposition  to,  a  motion  are  aUowed,  aU 
thouyh  not  used,  unless  they  should  be 
tendered,  and  the  court  should  refuse  to  allow 
them  to  be  read. 


This  was  a  motion  on  the  part  of  James 
Broadhnrst,  an  alleged  purchaser  of  certain 
hereditaments  in  the  pleadinf^  mentioned,  that 
the  order  nisi  declaring  him  the  purchaser 
might  not  be  made  absolute,  but  that  he  might 
be  discharged  from  his  purchase.  The  premises 
in  question  were  put  up  to  sale  by  auction  in 
the  month  of  September  last,  with  the  appro- 
bation of  Master  Richards,  and  with  the  con- 
sent of  the  mortgagee,  in  pursuance  of  a  decree 
of  the  Court  of  Exchequer.  Mr.  Broadhurst 
was  the  solicitor  of  the  mortgagee,  and  by  the 
affidaTita  in  support  of  the  motion  it  was 
stated  that  some  oonyersation  took  place  before 
die  sale  as  to  the  reserved  price,  when  Mr. 
Broadhurst  was  informed  that  the  estate  would 
not  be  sold  for  less  than  6,000  ^neas.  It 
was  also  stated  in  the  same  affidavits  that  Mr. 
Broadhurst  attended  at  the  sale,  and  having 
bid  5,000/.  the  pronertv  was  knocked  down  to 
him  as  the  lughest  oidaer ;  but  that  previously 
to  the  same  being  so  knocked  down  he  counter- 
manded his  bidding,  and  be  afterwards  re- 
monstrated with  the  auctioneer  for  declaring 
him  the  purchaser,  whom  he  informed  that  he 
was  bidding  for  the  mortgagee,  and  that  he 
repudiated  me  purchase  altogether.  The  affi. 
davit  of  the  auctioneer  corrooorated  the  state- 
ment as  to  the  repudiation  of  the  contract ;  but 
in  other  respects  the  affidavits  filed  in  opposi- 
tion to  the  motion  were  conflicting,  and  it  ap- 
peared that  the  morning  after  the  sale  Mr. 
Broadhurst  told  the  mortgagee  that  he  would 
give  lOOl.  to  be  off  his  purdiase. 

Sinart  aad  Cankrien  in  support  of  the  motion 


said,  it  was  evident  the  whole  transaction  was 
founded  in  mistake,  for  Mr.  Broadhurst  sup- 
posed he  was  bidding  for  the  mortgagee,  and 
the  auctioneer  when  he  was  informed  of  the 
mistake  insisted  upon  retaining  the  bidding, 
although  aware  of  the  error,  and  of  Mr.  Broad- 
hurst's  determination  not  to  abide  by  his  offer. 
It  had  been  repeatedly  held,  that  where  there 
was  a  misunderstanding  or  mistake,  the  court 
would  not  compel  specific  performance.  MaUns 
V.  Freeman,  2  Keen  26 ;  Mason  v  Armitaye,  13 
Ves.  25 ;  and  it  was  equally  clear  that  a  bidding 
at  a  sale  by  auction  might  be  countermanded 
at  anytime  before  the  lot  was  actually  knocked 
down,  because  the  assent  of  both  jnirties  was 
necessary  to  make  the  contract  binding.  Suyd. 
V.  and  P.  vol.  i.  p.  37;  Boutledye  v.  Grant,  4 
Bing.  653.  It  appeared  also  in  this  case  the 
biddings  were  not  written  down  till  afterwards, 
and  there  was  no  writing  to  take  the  case  out 
of  the  Statute  of  Frauds. 

The  Vtee^ChanceUor,  without  calling  on  the 
counsel  in  opposition  to  the  motion,  said,  the 
question  was,  whether  the  court  should  permit 
a  sale  made  with  the  consent  of  the  mortgaflee 
to  be  rendered  useless  by  the  conduct  of  his 
solicitor.  As  to  the  allegation  that  the  pur- 
chase was  made  by  mistake,  he  did  not  tnink 
that  there  was  any  ground  for  it,  for  no  answer 
had  been  given  to  the  statement,  that  the  next 
morning  Mr.  Broadhurst  said  he  would  give 
lOOl.  if  he  could  be  released  from  the  contract. 
It  was  proved  also  that  there  were  six  biddings 
previously  to  that  at  which  Mr.  Broadhurst  was 
declared  the  purchaser,  and  it  was  not  pre- 
tended there  was  any  mistake  with  respect  to 
them.  With  regard  to  the  other  ouestions  that 
had  been  raised,  it  appened  by  tne  conditions 
that  no  person  was  to  oe  allowed  to  retract  his 
bidding,  and  no  signing  of  the  contract  was  re- 
quired. The  motion  must,  therefore,  be  refused 
with  costs.  [HiB  Honour  in  alluding  to  the 
general  rule  with  regard  to  the  allowance  of 
costs  for  affidavits,  said,  it  was  not  necessifiy 
to  read  affidavits  for  the  purpose  of  having 
them  allowed  in  costs ;  but  that  if  they  were 
proposed  to  be  read  and  the  court  refused  to 
near  them,  the  costs  of  those  rejected  were  not 
allowed.] 

F)reer  v.  lUmmer,    Dec.  18,  1844. 


Vitt^^anctlUx  (Sitgram. 
{Reported  hy  J.  H.  Cooke,  Etq.,  Barrister  at  Law."] 

PRACTICE.  —  PETITION.  — ■  PAYMENT  TO 
ADULTS. 

Althouyh  by  the  rule  of  the  court  money  wHl 
not  yenerally  be  paid  under  a  bequest  which 
would  include  after -bom  children,  the 
tenant  for  life  beiny  in  advanced  years, 
except  t^poft  recoynizances  beiny  yioen  to 
account,  m  case  of  any  children  bony  bom 
subsequently  s  yet,  where  the  amount 
small,  it  is  in  tie  discretion  qf  the  court  in 
such  cases  to  dispense  with  the  recoym" 
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zances,  and  to  require  merely  the  personal 
undertaking  of  the  parties  to  account  as 
the  court  shall  direct* 

This  was  a  petition  by  a  widow  and  three 
out  of  her  five  children,  praying  that  three- 
fifths  of  the  sum  of  102/.  14^.,  Ckinsolidated 
Bank  Annuities,  might  be  sold,  and  the  pro- 
duce of  such  sale,  together  with  the  dividends 
which  should  have  accrued  due  thereon,  might 
be  psdd  to  the  widow,  Elizabeth  Wood*  for  her 
sole  and  separate  use,  and  upon  her  sole  re- 
ceipt. A  testatrix  had,  by  her  will  dated  the 
19th  of  May,  1837,  bequeathed  her  personal 
estate  to  trustees,  upon  trust  {inter  aUa)  to  pay 
the  interest  of  100/.  to  Elizabeth  Hogg,  wife  of 
Richard  Wood,  of  Newcastle-upon-Tyne,  for 
her  life,  ''  for  and  at  her  separate  use  and 
appointment,  and  not  to  be  subject  to  the  debts 
or  control  of  her  husband,  and  at  her  death  the 
principal  to  be  divided  amongst  her  children 
equally  at  the  ages  of  twenty-one  years,  and 
the  interest  to  be  applied  to  their  maintenance 
in  the  mean  time.'*  The  testatrix  died  on  the 
15th  August,  1837.  A  suit  for  the  adminis- 
tration of  her  estate  was  instituted,  and  upon 
further  directions  an  order  was  made,  in  1843, 
that  one  of  the  executors  should,  on  or  before 
January  then  next,  pa^  into  the  bank  the  sum 
of  100/.,  with  the  pnvity  of  the  accountant- 
general,  to  the  credit  of  the  cause,  to  an  ac- 
count entitled  **  The  account  of  the  annuitant 
Eliauibeth  Wood,  and  the  legatees  her  chil- 
dren;" and  that  the  same,  when  paid  in,  should 
be  laid  out  in  the  purchase  of  Bank  3/.  per 
Cent.  Annuities,  in  the  name  and  with  the  pri- 
vity of  the  accountant-general,  in  trust  in  the 
cause,  to  the  like  account.  It  was  further 
ordered,  that  the  dividends  to  accrue  due  on 
the  Bank  Annuities  which  might  be  so  pur- 
chased should,  from  time  to  time,  as  the  same 
should  accrue  due,  be  paid  to  the  said  Elizabeth 
Wood,  for  her  separate  use  and  on  her  sole 
receipt,  during  her  life,  or  until  the  further 
order  of  the  court.  The  above  amount  was 
paid  into  the  bank  bv  the  executor,  and  in- 
vested in  the  sum  or  102/.  14^.  Consolidated 
Annuities.  The  petition  stated  the  above  facts, 
and  also  that  the  petitioner  was  a  widow,  aged 
sixty-six  years;  that  the  three  children  who 
joined  in  the  petition  had  attained  twenty-one 
years,  and  were  desirous  that  their  snares 
should  be  paid  to  their  mother.  The  petition 
was  unopposed. 

Mr.  Bates  appeared  in  support  of  it,  and 
cited  Payne  v.  Long,  19  Ves.  571 ;  DeppUs  v. 
Ooldtmidt,  id.  566,  S.  C.  1  Mer.  417 ;  Long  v. 
Hodges,  Jnc.  585. 

December  16.  Sir  James  Wigram,  V.  C. — 
In  this  case  some  property  was  left  to  a  female 
lor  life,  with  remainder  to  her  children  on  at- 
taining twenty-one.  She  has  five,  three  of 
whom  are  all  adult.  According  to  the  terms 
of  the  will,  after-bom  children  may  take.  Ap- 
plication was  made  to  me,  upon  netition  of  the 
tenant  for  life  and  the  adult  chilaren,  that  the 
money  might  be  paid  out.  The  only  objection 
I  felt  was,  that  other  children  miffht  possibly 
be  bom  hereafter.     The  lady,  bowever,    is 


sixtv-six  years  of  age.  No' doubt,  according 
to  the  practice  of  this  court,  the  court  migbi 
make  the  order  prayed,  upon  reeogmsances 
being  given  to  account  for  the  money,  if  there 
should  be  any  children  bom  afterwards.  Sir 
William  Grant  refused  to  make  such  an  order 
without  recognizances,  although  the  tenant  for 
life  was  sixty-nine  years  of  age.  (fVwerr. 
Fraser,  Jac.  584.)  It  appears  to  me,  however,, 
that  where  the  fund  is  small,  as  in  this  case,. 
the  court  may  order  it  to  be  paid  out,  taking 
no  other  security  than  the  undertaking  of  the 
party  to  account  as  the  court  may  direct.  Hie 
Vice-Chancellor  of  England,  as  I  am  informed, 
has  been  in  the  habit  of  making  orders  in  this 
form,^  and  therefore  I  shall  do  it  in  this  case; 
The  registrar  will  see  that  the  parties  an 
adult. 

Brown  v.   Pringle,      Lincoln's  Inn,  Dec. 
12  &  16,  1844. 


Qncen'f  Vritr|. 

(Before  the  Four  Judges.) 

[JUportedby  John  Hambrton,  Esq.,  Bsr- 
rister  at  Laio.] 

REMOVAL     OF     PAUPBR     LUNATICS     UNDBR 

9  Geo.  4,  c.  40,  s.  38. 

By  statute  9  Geo.  4,  c.  40,  «.  38,  mayittratm 
are  empowered  to  make  orders  for  the  re- 
moval  of  insane  paupers  to  the  eomUy  imuiOe 
asylum,  and  "  if  no  such  county  hmmik^ 
asylum  shall  have  been  established^  then  to 
some  public  ho^ital,  or  some  komMO  dwiy 
licennd  for  the  reception  of  iueane  per* 
sons." 

Held,  that  under  the  provisions  of  this  act, 
magistrates  were  not  justified  in  making  an 
order  for  the  removal  of  an  insane  person 
from  the  county  of  AGddlesfx,  to  a  prufoie 
asylum  in  the  county  of  Surrey,  when  there- 
was  a  county  lunatic  asylmm  established  n 
Middlesex,  but  in  which  county  hmatie 
asybtm  it  appeared,  by  the  order  of  the 
magistrates,  there  was  not  room  or  aeoommo^ 
dation  for  the  pauper. 

At  the  general  quarter  sessions  for  the  coonty 
of  Middlesex,  (May,  1844,)  the  following  order 
was  made  under  the  stat.  9  Geo.  4,  c.  40. 

"  Middlesex  to  wit.^Be  it  remembered,  that 
at  the  general  quarter  sessions  of  the  pceoe^ 
holden  by  adjoumment  at.  Sec,  on  hearing  an 
appeal  in  which  the  churchwardens  and  over** 
seers  of  the  poor  of  the  parish  of  St.  Luke,  in 
the  county  of  Middlesex  are  appeUanta,  and 
C.  A.  H.  Ellis,  Esq.,  clerk  of  the  peace  of  the 
said  county,  is  respondent,  aninst  an  order 
bearing  date  the  12th  day  of  December  1843, 
under  the  hand  and  seal  of  J.  T.  Pmtt,  Esq., 
and  J.  Johnson,  Esq.,  two  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  said  county 


•  Davis  V.  Bush,  V.  C.  E.,  M.  T.,  1844. 


S^qterior  Cwrts :  Qteen't  Be»eh. 


251 


•of  Middlesex,  whereby  the  oveneera  of  the 
poor  of  St.  Mai^garet's  Westmintter,  in  the 
county  aforesaid,  were  ordered  to  cause  Harriett 
EUis,  an  insane  person,  to  be  conveyed  to  a 
house  duly  licensed  for  insane  persons  in  the 
county  of  Surrey,  it  appearing  to  the  said  jus- 
tices, J.  T.  Pratt  and  J.  Johnson,  that  there 
was  not  room  or  accommodation  for  the  said 
Harriett  Ellis  in  the  county  lunatic  asylum, 
established  at  Hanwell,  in  the  county  of  Mid- 
dlesex ;  and  against  a  certain  other  order  bear- 
ing date,  &c.  under  the  hands  and  seals  of  the 
said  J.  T.  Pratt  and  J.  Johnson,  justices  as 
aforesaid,  in  and  for  the  said  county  of  Middle- 
sex, whereby  the  said  justices  did  adjudge  the 
settlement  of  the  said  Harriett  EUis  to  be  in 
the  parish  of  St.  Luke,  in  the  county  of  Mid- 
dlesex, and  did  order  the  overseers  of  the  poor 
•f  the  said  parish  of  Si.  Luke  to  pay  the  sum 
of  6«.  6<f.,  being  the  amount  of  the  reasonable 
charges  of  conreving  the  said  Harriett  EUis  to 
the  said  licensea  house,  and  also  to  pay  to 
Peter  Armstrong,  the  keeper  of  the  said  licensed 
house,  the  sum  of  lOs,  per  week,  which  pay- 
ment the  said  P.  Armstrong  was  willing  to 
accept,  and  the  same  appeared  to  the  said 
justices,  J.  T.  Pratt  and  J.  Johnson,  to  be  a 
reasonable  charge  for  maintenance,  medicine, 
clothing  and  care  of  the  said  Harriett  Ellis 
whilst  confined  therein ;  and  on  hearing  coun- 
sel on  both  sides ;  It  is  ordered,  that  the  several 
orders  be  quashed,  subject  to  the  opinion  of  the 
Court  of  Queen's  Bench.  If  the  Court  of 
Qpeen's  Bench  should  be  of  opinion  that  the 
said  orders  were,  under  the  circumstances 
stated  in  the  orders,  legally  made,  then  the  sud 
onlers  of  justices  are  to  stand  affirmed,  and  the 
Older  of  sessions  to  be  quashed ;  otherwise  the 
said  order  of  justices  to  be  quashed,  and  the 
Older  of  sessions  to  be  affirmea." 

Mr.  Prenderaast  now  showed  cause.  This  is 
an  order  for  the  removal  of  a  pauper  lunatic, 
under  the  stat.  9  Geo.  4,  c.  40.  The  38th  sec. 
of  that  statute  enables  justices  of  the  peace  to 
make  an  order  for  the  removal  of  insane  persons 
to  the  county  lunatic  asylum,  established,  under 
the  directions  of  this,  or  any  former  act,  for  the 
county,  or  district  of  united  counties,  for  which 
or  any  of  which  they  shall  act;  and  if  no  such 
commty  bmatie  asylum  shall  have  been  established, 
then  to  some  public  hospital,  or  to  some  house 
duly  licensed  for  the  reception  of  insane  per- 
sons. Upon  the  face  of  this  order  it  appears, 
that  there  was  a  county  lunatic  asylum  in  the 
eooDty  of  Middlesex,  and  that  that  asylum  was 
fiilL  Under  these  cireumstances  the  magis- 
trates have  thought  fit  to  remove  the  pauper  to 
a  private  asylum  out  of  the  county,  which  thev 
bad  no  authority  to  do.  This  is  a  case  whicn 
has  not  been  provided  for  by  the  legislature, 
and  the  magistrates  must  act  stricUy  according 
to  the  power  given  them.  The  observations  of 
the  court  in  Rex  v.  Chagford,*^  are  applicable 
to  the  present  case.  The  powers  of  magistrates 
were  tiiere  strictiy  confined  to  the  cases  speci- 
fied by  the  act  of  parliament.    There  is  another 

•  4  B&  Aid.  235. 


objection  to  this  order,  which  is,  that  the  order 
for  maintenance  is  made  on  a  parish  in  Mid- 
dlesex, where  the  settlement  of  the  pauper  is 
adjudged  to  be,  yet  the  order  removes  hun  to 
an  asylum  in  the  county  of  Surrey.  This  seems 
contrary  to  the  intention  of  the  act,  which 
would  seem  to  confine  the  authority  of  the 
magistrates  to  the  county  in  which  they  are 
acting. 

Mr.  Bodkin  and  Mr.  Pashley,  contrii. 

The  court  will  always  look  to  the  object  the 
legislature  had  in  view  in  passing  the  act  of 
parliament.  Rex  v.  HalL^  'fhe  object  in  pass., 
mg  the  Stat.  9  Geo.  4,  c.  40,  may  be  collected 
from  the  preamble,  which  states  that  the  act  is 
to  provide  more  efiectuaUv  "  for  the  care  and 
maintenance  of  pauper  ana  criminal  lunatics  in 
England."  From  tne  preamble  as  well  as  from 
the  38th  and  41st  sections,  it  may  be  inferred, 
that  the  intention  of  the  legislature  was  to  leave 
no  case  of  pauper  lunatics  without  provision. 
The  44th  section  extends  the  power  of  justices 
to  insane  persons  who  are  found  to  be  wander- 
ing about  and  dangerous,  whether  chargeable 
to  a  parish  or  not.  The  45th  section  of  the 
Poor  Law  Amendment  Act,  4  &  5  W.  4,  c.  76, 
expressly  forbids  the  detection  of  lunatics  in 
parish  workhouses  beyond  a  limited  time.  Great 
inconvenience  therefore  will  often  arise,  unless 
an  order  like  the  present  can  be  made.  The 
proper  construction  of  the  38th  section  is,  that 
justices  shall  have  the  power  to  remove  to  a 
private  asylum,  when  there  is  no  county  asylum 
eetabliehed,  or  where  there  is  a  county  lunatic 
asylum  which  is  not  capable  of  being  made 
available  for  the  reception  of  the  insane  person. 
Hie  order  in  question  may  not  come  wittiin  the 
express  words  of  the  statute,  but  the  court  will 
not  apply  the  same  strictness  of  construction  to 
remeoial  as  to  penal  statutes.  Richardson  y, 
Thomas,*  Henderson  v.  Sherborne,'^  Edmund  y, 
ZfOwley,* 

Lord  Denman,  C.  J.  I  think  the  quarter 
sessions  have  done  right  in  quashing  the  order 
of  the  justices,  as  the  latter  did  that  which  Uie 
act  did  not  empower  them  to  do.  The  distinc- 
tion that  has  been  taken  as  to  the  construction 
of  acts  of  parliament,  does  not  admit  of  any 
argument  whatever  in  this  case,  nor  are  the 
cases  cited  important.  We  should,  in  fact,  be 
making  a  new  enactment  if  we  were  to  decide 
in  the  manner  suggested  to  us.  The  magis- 
trates are  to  cause  the  poor  person  to  be  con- 
veyed to  the  county  lunatic  asylum,  established 
under  the  directions  of  this  or  any  former  act 
for  the  county  or  district  of  united  counties  for 
which,  or  any  of  them,  they  shall  act;  and  if  no 
such  county  lunatic  asylum  shall  have  been  es- 
tablished, tnen  to  some  public  hospital,  or  to 
some  house  duly  licensea  for  the  reception  of 
insane  persons.  In  this  case  the  county  lu- 
natic asylum  has  actuaUy  been  established,  and 
the  affirmative  words  are  quite  clear.  It  is  not 
at  all  likely  that,  in  a  country  like  this,  when 


«»  1  B.  &  C.  123. 
«  Adol.  &  ElUs,  675.        *  2  M.  &  W.  239. 
<  6  M.  &  W.  285. 
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a  county  lunatic  aaylum  has  been  ea-| 
tabfiahed^  it  will  ever  cease  to  exist ;  we  must,  < 
therefore^  conclude  that  &e  legi^tnre  has 
made  all  the  provisions  which  it  thought  ne- 1 
oeasary.  It  has  been  said,  that  unkss  the 
justices  have  power  to  make  this  order,  the 
maane  pauper  must  be  supported  in  the  parish 
workhouse;  but  we  cannot  on  that  account 
depart  from  the  plain  directions  of  the  statute. 

Mr.  Justice  WUHams.  I  am  of  the  same 
opinion.  It  has  been  suggested  in  argument, 
that  the  asylum  is.  perfectly  full,  we  must  con- 
sider the  case  to  be  the  same  as  if  an  asylum 
had  not  been  established ;  the  answer  to  that 
argruroent  is,  that  no  such  provision  has  been 
introduced  into  the  act.  If  a  case  like  the 
present  had  been  contemplated  by  the  legisla- 
ture, it  would  probably  have  been  provided  for 
by  the  act.  The  feet  of  the  asylum  being  full 
i»  not  practically  the  same  as  if  there  was  no 
asylum  at  all. 

Mr.  Justice  Coleridge,  I  am  entirely  of  the 
same  opinion.  The  object  of  the  act  was  to 
provide  asylums  for  pauper  lunatics,  and  to 
give  new  powers  for  removing  them  out  of  the 
parishes  when  those  asylums  had  been  pro- 
Tided,  and  so  get  rid  of  the  miserable  parochial 
care  that  had  been  given  in  countrv  parishes. 
Two  cases  were  contemplated  by  the  legislature: 
first,  if  there  was  a  county  asylum,  the  legisla- 
ture assumed  it  to  be  sufficient ;  secondly,  if 
there  was  not  a  county  asvlum,  the  lunatics 
were  to  be  removed  to  some  nospitalor  licensed 
house.  Now,  a  third  case  is  found  to  exist, 
where  the  county  asylum  is  full ;  but  then  the 
inflexible  rule  arises,  that  persons  acting  under 
a  special  power  must  bring  themselves  within 
the  terms  giving  the  power,  and  so  we  must 
keep  within  the  exact  limits  of  the  condition 
which  the  act  of  parliament  imposes.  Then 
what  is  the  condition  ?  That  where  no  county 
lunatic  asylum  shall  have  been  established,  then 
the  pauper  may  be  sent  elsewhere.  Here, 
however,  one  did  exist,  and  the  justices  there- 
fore had  no  power  to  make  the  order  before  us. 
Order  of  sessions  confirmed. 

ne  Queen  v.  Ellis.  Queen's  Bench,  Michael- 
mas Term,  1844. 


Qiucn'f  Bcnct  JjfxattUt  (tTourt.  I 

[JUporUA  ly  E.  H.  Woolrtch,  Esq.,  Bmritlfr  at  \ 
Law.l 

CONTRACT. — GOODS  BARGAINED  AND  SOLD. 
— DELIVERY. — RE-SALE. 

To  enable  a  party  to  maintain  an  action  for 
goods  bargained  and  sold  for  a  specific 
chattel,  which  he  has  purchased  at  an 
auction  and  resold,  it  is  not  necessary  that 
there  should  have  been  a  delivery  of  the 
chattel  to  him  at  the  time  of  the  contract  of 
sale,  but  it  is  sufficient  that  there  should 
have  been  a  sale  ^  it  at  a  fixed  price,  so 
that  he  might  have  maintained  trover  for  it 
on  tendering  the  price. 


Assumpsit  for  goods  bargained  and  oM  and 
for  money  pmd. — Plea,non  assmnpsit. 

The  action  was  brought  to  recover  3^  ISs^ 
the  price  of  a  cast-iron  surlace-plate  which  the 
plaintiff  had  bought  at  an  auction,  and  which 
he  agreed  to  sell  to  the  defendant  in  the  sale- 
room, after  it  had  been  knocked  down  to  him, 
but  before  he  had  paid  the  price.  It  was  one 
of  the  conditions  of  sale,  that  each  purchaser 
should  pav  the  amoimt  of  his  account  before 
any  lot  snould  be  removed.  The  defendant 
having  afterwards  refused  to  perform  his  con^ 
tract,  the  present  action  was  brought ;  and  at 
the  trial  before  the  Secondary  of  London  the 
plaintiff  obtained  a  verdict.  Udall,  in  the  fol- 
lowing term,  moved  for  a  nonsuit  or  a  new 
trial,  on  the  ground  that  the  plaintiff  had  not, 
at  the  time  of  the  bargain,  a  sufficient  property 
in  the  surface*  plate  to  make  a  valid  contract  for 
the  sale  of  it,  and  a  rule  nisi  was  granted. 

hush  showed  cause. — The  question  is,  whe- 
ther the  plaintiff  was  in  a  situation  to  make  a 
valid  contract  for  the  sale  of  the  article  in 
question:  and  it  is  submitted  that  he  was. 
The  property  in  specific  chattels  passes  by  a 
contract  of  sale  to  a  vendor  without  dehveiy. 
Dixon  v.  Yates.^  It  is  said  that  the  plaintiff 
could  not  make  such  a  contract  because  the 
auctioneer  had  a  lien  for  the  price.  But  that 
doctrine  is  untenable.  If  it  could  be  sunmrted, 
the  owner  of  a  parcel  of  wines  in  the  Xondon 
Docks  would  be  unable  to  contract  for  the  sale 
of  them,  because  he  might  not  have  paid  the 
dock  dues.  It  must  be  borne  in  mind  that 
this  is  not  a  contract  within  the  Statute  ef 
Frauds,  llie  property  in  specific  goods  passes 
by  the  bargain.  And  when  there  is  a  contract 
for  the  sale  of  such  goods,  and  everything  baa 
been  done  to  vest  the  property  in  the  buyer, 
and  enable  him  to  maintain  trover  on  tendenng 
the  price,  he  is  entitled  to  bring  this  fonn  A 
action.  That  is  the  distinction  taken  in  Atldm- 
son  V.  Bell,^  where  it  waa  held  that  this  action 
would  not  lie,  because  the  goods  which  were 
the  subject  of  the  action  were  not  ascertained. 
By  the  contract,  the  general  property  in  the 
goods  is  in  the  buyer,  and  they  remain  at  his 
risk  in  case  of  accident ;  Hinav.  WkUekoms^'^ 
It  was  held  in  that  case  that  at  common  law 
there  was  a  sals  to  change  the  property  at  the 
time  and  place  of  auction,  though  the  goods 
(sugars  in  the  king's  warehouse)  could  not  be 
delivered  till  the  duties  were  pud,  which  was 
known  at  the  time,  and  that  the  sagars  having 
been  destroyed  by  fire,  the  loss  must  fall  upon 
the  buyer.  That  case  is  an  authority  to  show 
that  by  a  contract  for  the  sale  of  specific 
goods  the  property  in  them  is  changed,  not* 
withstanding  the  seller  has  a  lien  for  tihe  price. 
The  plaintiff  had  the  power  at  the  moment  of 
sale  to  comply  with  the  condition  of  sale  and 
remove  the  article,  llie  auctioneer  had  nothing 
but  a  lien,  a  mere  right  to  hold  the  chattel,  but 
no  property  in  it. 


5  B.  &  Ad  340.  b  3  B,  ^  c.  277. 

^  7  East,  558. 
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Patteion,  J.— They  do  not  go  the  leiij^th  of 
saying  that  the  contract  itself  was  an  invalid 
contract ;  bat  it  is  said  the  form  of  action  is 
not  the  right  one. 

husk, — This  is  the  correct  form  of  action  as 
tried  by  the  test  proposed  in  Hind  v.  White- 
hmse,  namely^  whether  or  not  the  goods  pass 
by  the  bargain. 

UtiaU,  in  support  of  the  rule. — An  action  for 
goods  barg^ned  and  sold  cannot  be  maintained 
unless  the  plaintiff  transfer  to  the  vendor  an 
immediate  right  to  maintain  trover  against  any 
party  detaining  them.  This  results  from  the 
foundation  of  the  decision  in  Atkinson  v.  Bell, 
No  such  right  was  conferred  upon  the  buyer 
in  the  present  case.  This  was  not  a  contract 
for  the  sale  and  immediate  delivery  of  a  chattel. 
In  Hind  v.  fVhitehouse,  reUed  upon  on  the 
Other  dde^  ihe  decision  turned  upon  the  pecu- 
liar nature  of  the  conditions  of  sale.  In  Sim- 
mons v.  Smfty^  where  the  contract  was  to  sell 
a  stack  of  bark  at  a  certain  price  per  ton,  and 
a  part  was  weighed  and  delivered,  it  was  held 
that  the  property  in  the  residue  did  not  vest  in 
the  purchaser  until  the  weighing  had  taken 
place.  The  principle  laid  down  there  is,  that 
if  anything  remains  to  be  done  on  the  part  of 
the  seller,  the  property  is  not  changed  ;  and  it 
is  there-  said,  that  notwithstandinff  the  property 
in  a  thing  may  have  passed,  yet  the  buyer  may 
not  be  in  a  situation  to  bring  goods  bargained 
and  sold  for  the  price  of  it.  In  Bloxcm  v. 
Sanders/^  Bayley^  J.,  says  :  "  Where  goods  are 


in  a  condition  to  maintain  that  action,  because 
he  had  not  clothed  himself  with  the  right  of 
possession  by  paying  the  price.  I  have  not 
much  doubt  upon  the  subject,  but  I  will  refer 
to  the  authorities. 

Cur.  adv.  rmU. 

Patteson,  J.,  on  a  subsequent  day.~I  am  of 
opinion  that  this  rule  must  be  discharged. 
iUl  that  is  necessary  to  enable  a  party  to  main- 
tain an  action  for  goods  bargained  and  sold  is, 
that  there  should  have  been  a  sale  of  specific 
goods  to  him  at  a  fixed  price,  so  that  on  pay- 
ment or  tender  of  the  price  he  may  maintain 
an  action  of  trover  in  the  event  of  their  deten- 
tion. The  case  of  Atkinson  v.  Bell,  which  was 
cited,  is  not  applicable,  as  there  the  particular 
goods  the  subject  of  the  action  were  not  appro- 
priated. The  cases  of  Dixon  v.  Yates,  and 
Simmons  v.  Swift,  are  also  distinguishable.  In 
the  former,  the  right  of  possession  was  defeated 
by  a  subsequent  insolvency ;  and  in  the  latter, 
there  renudued  something  to  be  done  by  the 
seller,  and  consequently  the  property  was  not 
changed.  In  the  present  case,  it  is  not  doubted 
that  the  action  for  goods  bargained  and  sold 
would  have  lain  against  tiie  plaintiff  by  the 
original  owner.  By  the  sale  of  the  goods  to 
the  defendant  the  plaintiff  passed  to  him  the 
same  right  of  property  in  tne  goods,  and  the 
right  of  possession  of  them,  on  payment  of  the 
price;  and  there  is  no  reason  why  he  should 
not  be  at  liberty  to  maintain  the  same  action 
against  the  ddiendant,  to  which  he  would  have 


sold,  and  nothing  is  said  as  to  the  time  of  the  been  liable  at  the  suit  of  the  original  seller. 


delivery  or  the  time  of  payment,  and  everything 
the  aeSkr  has  to  do  with  them  is  complete,  the 
property  vests  in  thf  buyer,  so  as  to  subject 
nim  to  the  risk  of  any  accident  which  may 
hi^pea  to  the  goods,  and  the  seller  is  liable  to 
dehver  them  whenever  they  are  demanded, 
wponpcKpnemt  of  the  price:  but  the  buyer  has 
no  right  to  have  possession  of  the  goods  till  he 
pays  the  price.  The  buyer's  right  in  respect 
of  the  price  is  not  a  mere  lien  which  he  wiU 
forfeit  if  he  parts  with  the  possession,  but 
grows  out  of  ms  original  ownership  and  domi- 
niiOD ;  and  payment,  or  a  tender  of  the  price,  is 
a  condition  pnocdent  on  the  buver's  part." 
The  absolute  property  must  pass  bjr  the  con- 
tract. Now,  whatever  right  the  plaintiff  may 
have  obtmned  by  the  contract  a^nst  the 
auctioneer^  he  had  not  perfected  his  title  to  re- 
sell the  goods.  2ndlT.  The  property  in  this 
chattel  did  not  pass,  because  it  was  a  read]r- 
naney  contract.  Whae  payment  of  the  price  is 
ta  be  an  act  concumnt  with  the  delivery  of  the 
thing,  the  buyer  has  no  right  of  property  in  it 
nntil  the  price  is  paid.  Tempest  v.  fttzgerakt.f 
He  also  catcd  Alexander  v.  Gardner,*  EUiott  v. 
P^bus,^  and  Craven  v.  Ryder.* 

PaUeson^  J. — No  doubt  an  action  for  goods 
bargained  and  sold  would  have  lain  at  the  suit 
of  tbe  original  sdller  against  the  present  plain- 
tiff; bat  it  is  said  here  that  the  latter  was  ndt 


Scott 
1844. 


V.  England. 


Rule  discharged. 
Q.  B.  P.  C.      M.  T., 


d  5  B.  &  C.  857. 
r  3  B.  &  Al.  680. 
■k  10  Bing.  512. 


•  4  B.  &  C.  948. 
»  1  BTmg.N.  C.671. 
'Holt,  100. 


[Reported  by  A,  P.  Hurlkstonb,  Esa.,  Bar- 
rister  at  Late.'] 

Though  the  7  ^  9  Vict,  c.  96,  s.  57,  enacts 
that  no  person  sh4Ul  be  taken  in  executum  on 
any  judgment  in  an  action  wherein  the  sum 
recovered  shall  not  exceed  20l.  exclusive  qf 
costs,  yet  it  seems,  that  an  action  may  be 
brought  upon  that  judgment,  and  the  drfen^ 
dant  taken  in  eaeeution  thereon,  if  the  debt 
with  costs  exceeds  20/. 

An  action  having  been  commenced  to  re- 
cover the  sum  of  15/.,  the  defendant  consented 
to  a  judge's  order  for  payment  of  debt  and 
costs  by  instalments,  and  in  default  of  pa^rment 
the  plaintiff  to  be  at  liberty  to  sign  final  judg- 
ment, and  issue  execution.  Some  instalments 
were  paid,  but  the  d^endant  having  afterwards 
made  default,  the  plwntiff  signed  final  judg- 
ment for  the  remainder  of  the  debt  and  costs, 
which  amounted  to  29/-  3*.  4rf.  The  plaintiff 
then  commenced  an  action  on  the  judgment. 

Pearson  moved  for  a  rule,  calling  on  the 
plaintiiar  to  show  cause  why  proceedings  should 
not  be  stayed.  He  submitted  that  this  was  an 
attempt  to  evade  the  provisions  of  the  7  &  8 
Vict  c.  96,  s,  57,  which  enacU,  that  "  after  the 
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pBBnnf  of  that  act,  no  person  shall  be  taken  in 
execution  apon  any  judgment  in  any  action  for 
the  recovery  of  any  debt,  wherein  the  sum  re- 
covered shall  not  exceed  the  sum  of  201.,  ex- 
clusive of  costs,  recovered  by  such  judgment." 
In  WHUams  v.  Tkracher,  1  Brod.  &  Biuf^.  514, 
proceedings  on  a  bail  bond  were  set  aside  on 
the  ground  that  it  was  given  in  a  second  action 
for  the  same  cause,  although  the  first  action 
was  non-prossed.  The  court  there  said,  that 
''a  second  action  for  the  same  cause  roust 
always  be  deemed  vexatious,  unless  the  contrary 
is  shown/' 

Per  curiam. — We  have  clearly  no  authority 
to  deprive  the  plaintiff  of  his  right  of  action ; 
even  if  the  defendant  were  taken  in  execution, 
we  cannot  say  that  he  would  be  entitled  to  re- 
lief,  llie  recent  act  does  not  appear  to  have 
made  any  provision  for  a  case  like  this. 

Rule  refused. 

Hopkins  v.  Freeman.  Exchequer,  M.  T., 
Nov.  11,  1844. 


1  &  2  ^c.  c.  1 10,  expressly  provides  that  the 
Insolvent  Court  shall  not  award  costs  exeept 
in  the  cases  mentioned  in  the  82nd,  87th,  and 
90th  sections,  which  have  no  application  to 
this  case. 

Giimey,  contra. — There  is  a  taxing  officer 
duly  appointed  by  the  Insolvent  Court.  [Parke, 
B.  — ^We  have  no  judicial  knowledge  of  any 
such  officer;  under  the  late  act,  an  attorney's 
bill  must  be  taxed  by  an  officer  of  the  snperuv 
courts.]  In  a  case  like  the  present  such  a 
practice  would  lead  to  great  inconvenience,  as 
an  officer  of  the  superior  courts  could  hardly 
have  a  proper  acquaintance  with  the  practice  of 
the  Insolvent  Court 

Per  curiam. — ^Taxed  costs  mean,  fritnd facie, 
costs  taxed  by  the  proper  officer.  A  Master  <tf 
the  superior  courts  would  have  no  difficulty  in 
ascertaining  what  was  due.  The  plaintiff  may 
amend,  otherwise  there  must  be  judgment  for 
the  defendant. 

Morgan  v.  West.    Exchequer.    Mic 
Term,  13  Nov.  1S44. 


ATTORNBY. — TAXATION. — INSOLVENT  DEB- 
TORS*  COURT. 

The  Court  for  the  Relief  of  Insolvent  Debtors 
has  no  power  to  tax  an  attorney's  biU  for 
business  done  in  thai  court. 

The  declaration  stated,  that  before  and  at 
the  time  of  the  making  of  the  promise  herein- 
after mentioned,  one  Brown  was  a  prisoner  fof 
debt  in  Maidstone  Gaol,  and  was  about  to 
petition  the  Court  for  the  Relief  of  Insolvent 
Debtors  to  be  discharged  from  such  imprison- 
ment ;  that  the  plaintiff  was  and  is  an  attorney 
of  the  said  court ;  and  thereupon,  in  considera- 
tion that  the  plaintiff,  at  the  request  of  the  de- 
fendant, would  put  in  bail  and  conduct  all 
necessary  proceedings  for  procuring  the  diS' 
charge  of  Brown,  the  defendant  promised  the 
plaintiff  to  pay  him  his  taxed  costs  as  such  at- 
tohiey.  Averment,  that  the  plaintiff  put  in 
bail  and  conducted  all  necessary  proceedings 
for  the  discharge  of  Brown.  And  although 
Brown  was,  by  the  proceedings  so  taken  by 
the  plaintiff,  discharged  from  such  imprison- 
ment, and  although  the  costs  of  the  plaintiff 
were  taxed  by  the  Court  for  the  Relitfof  Insol- 
vent Debtors  at  the  sum  of  30/.  17^.,  yet  neither 
the  defendant  nor  Brown  have  paid  the  said 
sum  or  any  part  thereof.  Plea,  that  these  costs 
were  not  taxed  at  the  instance  of  Brown  or  of 
the  defendant,  nor  had  they  any  notice  thereof. 
Replication,  that  by  the  rules  of  the  Insolvent 
Court  no  notice  was  necessary.  There  was  a 
special  demurrer  to  the  replication;  and  in 
addition,  the  plaintiff  objected  to  the  declara- 
tion. 

Floods  in  support  of  the  demurrer.— The 
promise  alleged  m  the  declaration  is,  to  pay 
taxed  costs.  The  taxation  of  the  costs  is, 
therefore,  a  condition  precedent  to  the  mainte- 
nance of  the  action.  The  dedaration  avers 
that  the  costs  were  taxed  by  the  Court  for  the 
Relief  of  Insolvent  Debtors ;  but  that  court  has 
no  power  to  tax  costs.    The  27th  section  of  tiie 


MASTERS  EXTRAORDINARY  IN  CHAN- 
CERY. 

From  Dee.  9Ath,  1844,  to  Jan.  t7th,  1845,  both  fw 
elusive,  with  datet  when  gatetted. 

Baker,  TbomM,  Abergarenny,  MoDmooth.    D«e. 

24. 
Burbeary,  James  Pasbley,  Sheffield,  York.    Jan. 

10. 
Cbalk,  Charles,  Brighton,  Snsaez.    Jan.  10. 
Drinkall,  Robert,  Jan.,  Howden,  York.    Dec.  £4^ 
Norria,  William,  Newport,  Isle  of  Wight.    Dec. 

31. 
Sbarland,  George  Edward,  Graveaend,  Kent.    3nm$ 

3. 
Simpson,  Thomas,  Yarm,  Norfolk.    Jan.  7. 


DISSOLUTION  OF  PROFESSIONAL  PART- 
NERSHIPS. 

From  Dee.  tAth,  1844,  to  Jan.  \?th,  1845,  both  is* 
elueivef  with  datet  when  gatetted, 

Caason,  William,  and  George  Bancroft  Within^ 

too,  Atiorneva,  Solicitort,  and  Conrejaacexa, 

Manchester.    Xka.  7. 
Clarkton,  Ebenezer,  Thomas  and  Edwin  Engeae 

Wbitaker,  Calne,  Wilts,  Attornejs,  Solicitoiw, 

and  Conveyancers.    Jan.  7. 
Edleston,  Richard  Chambers,  Henry  Fiaher,  and 

Robert  Cbambera  Edleston,  Attorneys  aad  S^ 

licitors,  Nantwich,  Chester.    Jan.  7. 
GatUff,  Ayrtooy  and  Edwin  Chorley  Hoppa,  Attev* 

neya  and  Solicitors,  Leeds.    Jan.  10. 
Greaham,  William,  and  John  Leete,  Attorneys  and. 

Solicitors.    Dec.  31. 
Jackson,  Ralph  Ward,  and  John  Bury,  jun.,  Attof* 

neya.  Solicitors,  and  Conveyancers,  Stockton* 

on-Tees,  Durham.    Jan.  3. 
Neal,  Samuel,  and  John  Castle  Gant,  Attorneja* 

Solicitors^  and  Conveyaacers,  5,  Austin  Friaim. 

Jan.  3. 
Neville,    James,   James    Ainsworth,     and  Joha 

Beardsworth,  Blaokbum,  Lancaster,  Attorneys 

and  Solicitors.    Jan.  7. 


Bankrupts. 
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Pan,  William^  and  Jolio  Shelmerdine,  AttornejB, 

Solicitors,    and    CoQTejraneen,     Altrincham, 

Chester.    Jan.?. 
PUflpot,  John,  and  John  Phillpot,  jun..  Attorneys 

and  Solicitors,  Southampton   Street,  Blooma- 

boiT.    Jan.  17. 
Tible/,  Edwin,  and^Heniy  Bowden  Were,  Moreton* 

ia-M arah,  Gtoooeater,  Attorneys  and  Solicitors. 

Jan.  10. 
Wallace,  Thomas  Edward,  and  George  Frederick 

Browne,  Diss,  Norfolk,  Attorneys  and  SoUci- 

tora.    Dec.f4. 
White,  Harry,  and  Rohert  Beales  Baas,  Attorneys 

and  Solieilora,  Haleworth.  Suffolk.    Jan.  7. 


BANKRUPTCIES  SUPERSEDED. 

Fnm  Der.  S4tA,  1844,  to  Jan.  17tA,  1845,  both  in- 
e/itf  ivty  with  dates  when  gauttod^ 

Cimven,    Joseph,    John    Hard  man,    and    George 

Craven,  Holme  Dye  Works,  Wakefield.    Dec. 

t4  8ndf7. 
Hamaondy  Saaaad,  the  yoanger,  Upminster,  Essex, 

Market  Gardener.  'Jan.  17. 
Harrey,  Joseph,  1,  St.  Mary  Aze,  London,  Bailder 

and  Undertaker.     Jan.  14. 
Homhle,  John,  Oaaet,  near  Wakefield,  Chemist. 

Dee.  24. 
TapaooCt,  John,  late  of  Wtnehead,  Someraet,  Baker. 

Jan.  7. 
White,  John  Cooper,  Canterhnry,  Kent,  Draper. 

Dee.  91. 


BANKRUPTS. 

From  Dte.  S4lA,  1844,  to  Jan.  17th,  1845,  both  tn- 
chuiM,  with  dates  when  gautted* 

Aldied,  WiDiam,  5,'George  Street,  New  Kent  Road, 
Bailder.  Tmrquand,  Off.  Ass.;  Beart,  Bon* 
rerie  Street,  Fleet  Street.  Jan.  17. 

Amani,  Antonio  Nieholaa,  5,  Scott's  Yard,  Bosh 
Lane,  Merchant.  Johneon,  Off.  Ass.;  Crofts, 
Seotfa  Yard,  Bnah  Lane.    Jan.  17. 

Berff,  John,  Lirerpool,  Merchant  and  Broker. 
Morgan.  Off.  Ass. ;  Sharpe  &  Co.,  Bedford 
Row  ;  Most,  Dale  Street,  Ltrenpool.    Jan.  7. 

Bettlett,  George,  Wellington  Street,  Goawell  Street, 
Kiddleaez,  Mannfacturer  of  Plaster  and  Ce- 
ment Ornaments.  Johnson,  Off.  Ass.;  Oriei, 
Alfred  Place,  Bedford  Square.  Dec.  31. 
r,  John  Peart,  f  6,  Brompton  Row,  Bromnton, 
hdnter  and  Glaiier.  Whitmore,  OS.  Aaa.; 
Buehaman  &  Co.,  Baainghall  Street.     Dee.  94. 

Blake,  John,  Ballaat  Hill,  Sunderland,  Hardware- 
man  and  Edge  Tool  Mannfacturer.  Wakley, 
Off.  Asa.;  Price  &  Co.,  WoUerhampton  ; 
Mtforf,  7,  Bridge  Street,  Biahopwearmouth ; 
Bomir  ^c  Co^  46,  Chaneeiy  Lane.    Jan.  14. 

Booth,  Jamea,  BrownhiU,  Cartwortb,  Kirkburton, 
York,  Woollen  Cloth  Manofaetnrer.  ^eariM, 
Off.  Aaa.;  Sudlow  &  Co.,  Chancery  Lane; 
Fk^  &  Co.,  or  Battle  A  Co.,  Huddersfield. 
Jan.  7. 

Bratton,  Richard,  Sen.,  Shrewsbury,  Cabinet  Ma- 
ker and  Furniture  broker.    Christie,  Off.  Aaa. ; 
Aftfffrmn  Ac  Co.,  Bennet'a  Hill,  Birmingham 
PmriethCo.,  Bedford  Row.    Jan.  14. 

BrvBtaall,  Elijah,  Elisabeth  Cottage,  Cold  Harbour 
Road,  North  Brixton,  Surrey,  BoHder.  Pennell, 
Off.  Aas.;  Jenkinton,  Cannon  Street.  Dec. 
14. 

BiideaM,    ArUiar,  aare  Stxeet,   Clara   Market, 


Cheesemonger.     Graham, Off.  Ass.;  Perring 

&  Co.,  Lawrence  Poiintney  Place.    Jan.  14 
Brown,  Joseph,  Regent  Street.  St.  John's,  West- 

mioster.  Grocer  aud   Cheesemonger.      Whit' 

more.   Off.   Ass.;   Baylis,  Baainghall  Street. 

Jan.  10. 
Browning,  Thomaa,  New  Inn,  Old  Bailey,  Inn- 

keeper  and  VictuaUer.  Bell,  Off.  Aas.  iLambe, 

Bucklersbury.    Jan.  17. 
Burdetf,  John  Peach,  (bow  or  late  of  Uttoxeter.) 

Stafford,  Grocer.    Bittleston.Off.  Ass.;  Wel^ 

&  Co.,  Utloxeter;    James,   Waterloo  Street. 

Birmingham.    Dec.  S4b 
Burford.  Thomns  William.  Brydges  Street,  Corent 

Garden,  Victualler.     Edwards,  Off.  Aaa. ;  ffen- 

dersan,  28.  Mansell  Street,  Goodman's  Fields 

Dec.  31. 
Chandler,  Thomas,   Bow  Lane,  Builder.    Green, 

Off.  Ass.;  Farrar  &  Co.,  12,  Godliman  Street 

Doctors'  Commons.    Jan.  7.  ' 

Christie,  John,  and  Jamea  Rodgen,  NottinghilL 

Middlesex,  Stone  Maaona.    Alsager,  Off.  Ass .  * 

Richardson  &  Co.,  Golden  Square.    Deo.  i4»  ' 
Cronaoh,  Michael,  and    Harx  Hirachmann,    Sixe 

Lane,  Merchants.  Johnson,  Off.  Asa. :  Linklater^ 

Leadenball  Street.    Jan.  14. 
Curwen,  John,  Bridge  Place.  Vauxhall,  Cheese- 
monger.    Alsager,  Off.  Ass.;    Dean  &  Co.. 

St.  Swithin's  Lane.    Jan.  14. 
Dtckinaon,  George,  5,  South  Porlman  Mows,  Port- 

man  Square,  Farrier  and  Blackamith.    Groom, 

Off.  Ass.;   Buchanan  &   Co.,  8,  Basioirbali 

Street,  City.    Jan.  17. 
Donald,  Andrew,  St.  Peter'a  Street,  St.   Albans, 

Hertford.  Lodging  Housekeeper  and  Bookseller. 

Bell,  Off.  Ass. ;  Buchanan  Ac  Co.,  Baaineball 

Street.    Jan.  17. 
Dttdler,    Frederick,     Rochford.    Essex,  Builder. 

Green,  Off.  Ass.;  Turner  &  Co.,  8,   Baainff 

Lane,  Bread  Street.    Deo.  31.  ^ 

Eldridge,.  Ralph,  Bletchingly.  Suney,  Innkeeper. 

Johnson,  Off.  Aas. ;   Russell  Ac  Co.,  82,  High 

Street,  Soutlnrark.    Dec.  31. 
Fiodlay,  Fjnily  Sarah  Ann,  4,  GraOon  Street,  Fits- 

roy  Square,  Milliner  and  Dressmaker,  (trading 

under  the  name  of  Madame  de  Souaa).  Groom, 

Off.  Aaa.;  RobeHs,  17,  Spring  Gardens,  Whito- 

hall.    Dec.  31. 
Flintoff,  George,  Plrmouth,  Bookaeller   and  Sta- 
tioner, BeU,  Off.  Ais.  *,  Surr,  Lombard  Street. 

Jan. 10. 
Gould,  William  Ellis,  Finsbury  Place,  South.  Car* 

▼er  and  Gilder.    Behher^Off.  Ass.;  Venning 

&Co.,Tokenheuse  Ysrd.    Dec.  31. 
Graham.  Michael,  (late  of  Middleabrough,  York. 

Shipowner,)  but  now  of  Darlington,  Durham, 

Attorney.    Hope,  Off.  Aaa.;  Rushworth  Ac  Co.. 

Staple  Inn,  London  ;  Sanderson,  Leeda.    Dec. 

24. 
Greenhow,  Conrad,  Hayerkane,  North  Shields,  Shif 

and  Insurance  Broker.      Wahley^  Off.  Ass.; 

Henry  Ac  Co.,  North  Shields ;  Daw  Ai  Co.,  St. 

Swithin's  Lane.    Jan.  14. 
Harley,    Joaeph,   WoWerhampton,    Glasier    and 

Painter.      Whitmore,  Off.  Aas.;  Harrison  Ac 

Co..  Edinund   Street,  Birmingham;    Clarke, 

Wofyerhampton.    Dec.  24. 
Hawke,  Nicholas,  Trevenen,  Pensance,  Cornwall, 

Tea  Dealer  and  Grocer.    Hertul,  OIL  Asa. ; 

£riii.& Co., Su Mary  Axe;  Terrell,  St.Maran*a, 

Exeter.    Dec.  24. 
Higgina,  Henry,  Leeda,  Merchant.    Freeman,  Off. 

Aas. ;  Atkinson  Ac  Co.,  or  Blaekhum,  Leeds  ; 

Hawhrns  k  Co.,  New  Boiwell  Court,  Carey  St. 

Dec.  24« 
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JopUa,  Thomas,  Sunderiind,  Linen  and  Woollen 
Draper,  Baker,  Off.  Ass. ;  HartUy,  6,  South- 
ampton Street,  Bloomsbuiy  ;  Brignal,  Durham. 
Jan.  14. 

Kisgy  Joseph  Rarmond,  Bath,  Druggist.  Aeraman, 
Off.  Ass. ;  Manrford,  Bath.     Dee.  f  7. 

I^anhaiB,  George  Edward^  Soutfaamptoo,  Builder. 
WhHmortt  Off.  Ass. ;  Joast  &  Co.,  John  Street, 
Bedford  Row.    Jan.  5. 

Lewis,  Charles,  Bath,  Innkeeper  and  Victualler. 
NTMtr,  Off.  Ass.;  Crutvcell  k  Co.,  Bath.  Jan. 
14. 

Lutwyche,  William  y  Birmingham,  Brass  Founder. 
VeU^,  Off.  Ass. ;  Harriton  &c  Co.,  Edmund  St., 
Binningham.    Jsn.  7. 

Ifandeoo,  John,  Grore  Street,  Hackney,  Gardener. 
Groom,  Off.  Ass.;  Jenkuuon,  76,  Cannon  St., 
City.    Jan.  7. 

Moyee.  William,  and  Thomas  Moring,  31,  Camo- 
mile Street,  London,  Carmen.  Greeny  Off. 
Ass. ;  HiUeiry  &  Co.,  Fenchorch  Street.  Jan. 
14. 

Newbold,  John,  Nottingham,  Tailor,  Draper  and 
Hatter.  bittUeton,  Off.  Ass. ;  BotoUy,  Notting- 
ham ;  Karriton.f  &  Co.,  8,  Edmund  Street,  Bir- 
mingham.    Jan.  3. 

Padbury,  Andrew,  jun.,  Epsom,  Surrey,  Grocer. 
GrtOmm,  Off.  Ass. ;  CattUn,  Ely  Place.     Jan.  3. 

Palmer,  Benjamin  Wyment,  Darentry,  Northamp- 
ton, Wine  and  Brandy  Merchant.  Fotlett,  Off. 
Ass.;  Wimburn  A  Co.,  Chancery  Lane  ;  Cery^ 
Darentry.    Jan.  3. 

Preston,  William,  4,  Monmouth  Road,  West  bourne 
Grove,  Bayswater,  Builder.  Groom,  Off.  Ass. ; 
Hooker,  8,  Bartlett'a  Buildings,  Holborn.  Dec. 
«4. 

Revely,  Thomas,  jun.,  Newcastle-upon-Tyne; 
Plumber  snd  Brass  Founder.  Bakery  Off.  Ass. ; 
HarU, «,  Butcher  Bsnk,  Newcastle-upon-Tyne ; 
Chisholme  &  Co..  64,  Lincoln's  Inn  Fields. 
Jan.  7. 

Robertson,  William,  (late  of  Eagle  Coffee  House, 
Eagle  Terrace,  City  Road,)  Coffee  Shopkeeper. 
FetUtt,  Off.  Aas. ;  Btuhanan  &  Co.,  8,  Bastng- 
hall  Street,  City.    Jan.  17. 

Seed,  Ann,  Liverpool,  Victualler.  Ckxewwe,  Off. 
Ass.;  W^ittin,  FurnivaPs  Inn ;  fTorrf/j,  Liver- 
pool.  Dec.  27. 

Steadman,  John,  20,  Hayfleld  Place,  Mile  End 
Boad,  Engineer  and  Smith.  Edioardi,  Off. 
Ass.;  Morns  &  Co.,  Moorgate  Street  Cham- 
bers, Moorgate  Street.    Jan.  14. 

Strange,  Charles,  Baf Ian,  near  Neath,  Glamorgan, 
Gentleman,  and  Robert  Parsons,  (now  of 
Swansea,  late  of  the  said  parish  of  Baglan). 
Merchants  and  Coal  Proprietors,  ffutton.  Off. 
Ass. ;  Weymouth  &  Co.,  Angel  Court.    Dec. 

Stutohbnry,  Henry  Rome,  47,  Theobald's  Row, 
Bedford  Row,  Bookseller  and  Dealer  in  Curi- 
■oaities.  Cfroom,  Off.  Ass. ;  Webber,  3,  Caroline 
Street,  Bedford  Square.    Jau.  17. 

Taylor,  John,  14,  Market  Street,  May  ^ir,  Carpen- 
ter and  Upholsterer.  Grehdm,  Off.  Ass.  ; 
Kirk,  Symond'slnn.      Dec.  31. 

Tfaemans,  Levi  Israel,  4,  Sydney  Place,  Commeroial 
Road,  Tea  Dealer.  AUager,  Off.  Ass. ;  Beoaut 
Old  j€wry,    Dec.  27. 

Todman,  Joseph  George,  91,  Gray's  Inn  Lane, 
Victualler.  Bdwardi,  Off.  Ass.  ;  Dinm,  26, 
Bleed  Street,  Cbiiapside.    Jan.  17. 

l^deman,  William,  Chelmsford,  Rsaex,  Timber  aird 
Coal  Merchant.  Belcher^  Off.  Assi  ;  Booker^ 
8,  BarUeit»s  Buildings,  Holborn.    Jan.  14. 


Bankrupts.— ne  Boor's  Letter  Box. 


Vallance,  William,  King  Street,  Liverpool,  Mer- 
chant. Bird,  Off.  Ass.;  Gittaiilc,  Celemaa 
Street;   LawnduU  Co.,  Liverpool    Jaa.ia 

Vandeau,  Louia  Jean  Baptiste,  and  Lo«is  Onenna 
Benjamin  Vandeau,  104,  Wood  Straet,  Cheap- 
side,  Dealers  in  Artificial  Flowers.  Whitmere, 
Off.  Ass. ;  Hodgten  &  Co.,  Salisbury  Street, 
Strand.    Jan.  14. 

Waller,  Henry  May,  Fonlaham,  Norfolk,  Kerobaat 
and  Tailor,  fitioardt.  Off.  Asa. ;  Flemer,  61, 
Bread  Street,  Cheapside ;  TayleTf  k  Co^  Nor* 
wioh.     Dec.  24. 

Ward,  Jamea,  Manohester,  Engineer  and  Iron 
Founder.  Peet,  Off.  Ass. ;  Wathem,  28,  SL 
Swithin's  Lane  ;  Jelkemmh  Maaeheler,  Jaas3. 

Warman,  Charles  Frederick,  9,  HoonsditA,  China 
and  Glass  Dealer.  Psniwii,  Off.  Asa.;  Heaik, 
33,  Gracechurch  Street.    Jan.  14. 

Watson,  Christopher,  jun..  Church  Street,  Darting* 
ton,  Durham,  Tea  Dealer.  Wehky^  Off.  Ass. ; 
Jamu  &  Co.,  or  Ricftanbon  U  Co.,  Laedk 
Dee.  27. 

Weightman,  John,  Grand  Junction  Wharf,  Cotton 
End,  Northampton,  WhaHoger  attd  Sawy*. 
Fennell,  Off.  Ass.;  WeUm^  8,  Kiaf'c  Road, 
Ora/a  Ion }  P<i/,  jun.,  NortkamptM.  Jit. 
3. 

Withers,  Thomas  Richard,  RunbridgOb  fiUfi 
Southampton,  Brewer.  Edwmrde,  Off*  Ass.; 
Sowtea,  27,  Greet  Jamea  Street,  Bedfonl  Bo# ; 
Quneell  &  Co.,  Southampton.    Jan.  17« 

Wood,  John  Walker,  Churton  Street,  Vaaifaill 
Bridge  Road,  (late  of  Mount  Son«l,  Btrrow, 
Leiceater),  Wine  Merchant  and  Quanyman. 
Turqmnd,  Off.  Ass. ;  Motteram,  Birmingham ; 
Parke*  &  Co.,  Bedford  Row.     Dec.  24. 

Woodhead,  John,  Todmorden,  York,  Clogger  and 
Shoe  Dealer,  yean;^  Off.  Ass. ;  Wig^kmeeftii 
&  Co.,  Gray's  Inn ;  Banrmek,  Leeds.    Jan.  3. 

Yallop,  James  Pell,  Durham  Street.  Haekaej  Road, 
(and  of  Pritchard*B  Place,  Hackney,)  Carpen- 
ter and  Builder.  FtdUity  Off.  Ass.;  Nonea 
U  Co.  New  Street,  Biahopsgate.    Jan.  14. 

Yoole,  William,  19,  Addle  Street,  Wood  Street, 
Commiasion  Agent  AUagery  Off.  Ass. ;  Lamg- 
ley,  45,  Bedford  Row.    Jan.  7. 


THE  EDITOR'S  LOTTER  BOX. 


Thb  case  referred  to  by  Sir  James  Wigram, 
ia  the  case  of  Hanmm  v.  KuiHmg,  (U  0«,  No. 
878,  p.  192),  namely,  Affobeg  r.  HoifweB,  de- 
cided in  the  House  of  Lords,  and  menfioned  by 
him  as  being  unrefNHrted»  is  to  be  foond  in  5  GL 
and  Finn.  484,  under  the  none  of  GblMi  t. 
nartroell. 

The  letters  on  "  Short  t>tie<&  **  and  lioan 
Societies,  are  aecq^tabk. 

Hie  liat  of  candidoftes  passed  Witt  btfgliren  ia 
an  early  mnnber. 

Several  communicatRnw,  for  wnicit  ti%  aR 
obliged,  will  appear  in  our  next  number. 


JOURNAL   OF   JURISPRUDBNCE. 


SATURDAY,  FEBRUARY  1,   IWd, 


IBBCERXmCATE  DUTY  OF 
ilTrcmNEYS  AND  SOLIdTORS. 


,  at  the  near  ai^otdi 
of  pnluHDent,  to  csll  tiie 
of  all  wMm  ii  majGoocem  to 
the  unequal  and  aii)ast  tax  levied  annually 
oa  aOowieya  aad  adtdtara*  For  now  up- 
lOBidaaf  Anrteeii  Toara  we  hanre  never 
cesMd,  when  the*  afagfataat  finroimble  op* 
partoeily  ollved^  to.  deeonnoe  this  im- 
poat^  and  ^maod  ita  repeal;  HaTOig 
a»6i J  JMat  principle  on  our  tidey  we*  feel 
confident  of  oltiniate  aneceaa*  Beftire 
reverting  to  the  objectionable  nature  of 
the  tax,  we  would  first  notice  its  injurious 
Liftui  OB  the  adoHniatfrntion  of  juatice,  and 
the  frauds  and  gfa liuBa  to  which  it  gives 


We  have  heaidjome  parsons  erroneously 
contend  that  this  annual  burthen  operates 
aa  a  check  on  needy  and  unprincipled 
practitioners^  and  renders  the  profession 
more  respectable  than  otherwise  it  would 
be.  This  is  a  most  fallacious  and  unjust 
view^  of  the  matter.  It  is  fallacious,  be- 
caiiae  unprincipled  persons  are  not  thereby 
deterred  from  practising,  for  they  com- 
pensate themselves  by  extortionate  diarges; 
SBod  in  many  instances  several  irregular 
practitioners  combine  together  to  pay  the 
doty,  in  the  shape  of  an  annual  allowance 
Ibr  the  use  of  the  attorney's  name.  Thus 
the  administration  of  justice  is  abused  and 
perverted 


the  tax  a  heavy  one^    We  are  satisfied, 
that  there^are  many  hi|^y  honourable^ 
though  unsuooessful,  men&ers  of  the  pro-^. 
fession.     We  believe  that  there  is  a  large. 
number  of  men  who  make  only  a  hundredt.. 
or  two  a  year ;  and  that  the  avenige.  ki* ,' 
come  of  the  whole  body  of  att4Hrneys  dbea.. 
not  annually  exceed  300/.  each..    Many>i 
no  doubt,  have  means  exclusive  of  their 
pmfeaikiBal  incoaae,  and  thus  liaeptup  tHe 
respectiMUty  of  their -station,  bu^oa  vetyv 
laige  proportion   the  tax   amounts  flrom 
six  to  twelve  per  cent,  on  their  profita*! 
Supposing  the  tax  were  unobiectionable  m 
principle,  it' is  thus  exceasiveiy  oppressive^ 
and  oug^t  to  be  tieduced. 

The  impost,  however,  is  altogether  tm^ 
fuH,  It  is  not  levied  on  other  profesaiona* 
The  clergy,  the  faculty,  the  army,  the 
navy,  are  not  snfajected  to  a  poll-tax ;  aiH 
it  is  contrary  to  all  sound  (Nrinciples  of 
taxation  to  sn^e  out  one  particular  daaa 
of  die'ComiBumty  and  make  its  meanten. 
pay  a  large  amual  sum  to  entitle  then  to  * 
pursue  their  lawftil  calling.  It  is  unneces- 
sary to  enlarge  on  this  topic. 

It  is  also  an  uMqwd  tax  as  applicable  to 
the  l^ial  profession.  It  is  not  paid  by  the 
bar ;  and  in  regard  to  the  attorneys  theas* 
selves,  the  same  amount  only  is  paid  bgr 
the  man  of  three  or  four  thousand  a  year 
as  the  man  of  a  single  hundred  or 


We  cannot  conceivej  if  the  iniquitooa 
nature  of  the  tax  were  sufllciently  under* 
stood,  that  it  could  be  permitted  to  endu^ew. 
The  explanation  of  iu  lengthened  existeaoe 
consists  in  the  favour  with  which  every 


The  objection  is  also  unjust,  as  well  as  I  attack  upon  lawyers  is  received.  They 
fiittacious,  in  ascribing  dishonest  motives  I  are  deemed  fkir  game  for  every  witling ;? 
Co  att  whose  narrow  circumstances  render  land  a  tax  upon  those  who  are  erroneouslj 
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JLitanuijf^  Certjfieuie  Dtiif/i^FrmoHoal  Jhmti  tf  Gmtnl  hiermi. 


•ii|ipo8ed  to  dertye  enormoiiB  gainsi  htm 
always  been  a  popular  one.  fi  reaoires 
atrenuous  efforts  to  oounteract  tlib  mjus- 
tice,  and  we  recommend  not  tmif  the 
▼arioos  law  societies,  tmt  tfaa  bdiridnal 
members  of  the  profession  at  lasiet  to 
bastnr  themselves. 

We  think,,  also»  that  it  is  the  i^lesiil^ 
and  the  duty  of  ev^ry  iMnber  of  ^^  Mar, 
and  espMBtlly  those  inio-are  in  par  . 
to  aHMUm  effecting  a  repeal  of  the  taxL 
If  both  branches  of  the  pmgou^ 
united  on  the  sidijecty  they  musl  f 
A^^jaartial  and  unequal  burthen  m  Ae 
piibAioners  of  the  law,  it 

met  O  i09C  yjp9MJ9UH€t* 

We  understand  that  the  ^  M etMsHla* 
and  Phminoial  Legal  Asseciatioi^  1m 
frifarfd  a  petition  for  the  signMK  of 
attorneys  and  solicitors,  praying  Ibr  the 
repeal  of  the  certificate  duty.  It  stales 
Ae  ctwe  much  to  the  same  effect  as  the 
Mtition  6f  the  Incorporated  Law  Soeitty, 
m  1836,  and  of  the  Linoohshire  £^w 
Society,  which  we  recently  pi«iied«  We 
are^d  to  see  new  labourett  ii  this  Md 
ofdfiiculty;  and  as  some  of  the  statemclits 
«fe  partly  varied,  we  deem  ii  useful  to 
place  them  befbre  our  readers  ^i-i. 

in  the 


HA 


Hua^hf  ansc^of . 

HOx  yesr  of  the  rsign  of  his  hUs 
George  the  Third,  c.  184,  the  ibl        ^ 
dujto  were  imposed  upon  every  attotney,  sdli«^ 
citor,  and  proctor : — 

On  those  practising  witUn  the  hunts  of 
the  twopanny  post,  who  have  been  ad« 
ttad  for  mm  years  or  upwards 


On  those  not  admitted  so  lo%     .  6 
*0n  these  lesiding  elsewhsgre;,  who  have 

'    been  admitted  three  years .        •  8 

.On  those  not  admitted  so  haig     ...  4 

That  by  the  same  act  a  stanf  duty  of  laol* 
is  also  charged  upon  all  articks  of  cbrkship  to 
an  aMomsy,  sehotor,  or  proctor,  and  a  fuflNr 
duty  .of  25/,  upon  his  aamisaion,  and  which, 
wim  the  fees  paid  die  officers  of  the  diff^ht 
courts  tiiereon,  amount  in  the  whole  to  the  sum 
of  150/. 

'  Tluit  the  duty  on  axtidee  of  clerkship  and 
adnnsuons  sAme  of  itself  a  large  revenue, 
which,  with  the  ceftlioate'  duty,  is  ezelusive^t 
levied  on  your  petitioners,  no  oiher  professioii, 
nor  even  the  h^er  branch  of  your  petitioMrs' 
porofession,    bemg   bnrthened  with  a  sbnilar 

'  That  the  duties  on  articles  of  derkslA^  o|a 
ah  averaoje  of  the  ten  years  ending  ^u]]^835, 
einoe  which  time  no  return  l^s  be?n'  «Me^ 
amounted  annually  to  ...  ia9,9i60 
and  on  admsHions,  to       ...  M30 

That  yoiur  betitioneTi  do  not  complain  <^the. 
dtttv  on  artides  of  clerkship,  because  it  tends 
in  their  judgment  to  malntam  the  lespeetability 


of  the  provision,  but  the 

impoeed  by  the  nailiament  df  If 

tax,  oljeetionabie  in  princidhL  il 

necessary  by  the  exigencies  or  wm 

it  was  not  even  propossd  by  the  i 

day,  but  was  a  suggestion  of  an  individual 

member  of  parliament,  to  lelieve  the  goveni- 

meal  from  the  unpopularity  of  Imposing  m  tax 

upon slmpheepersand  i 


<llSiMg|t,  Aen  faed  at  51., 


That  your  petitioners' mufinwrn  is  As  ortf 
profeerioo  or  trade  in  vmich  an  infividMd  is 
restrained  by  law  from  estimating  the  vahie  of 
his  own  time  and  services. 

That  the  certifieate  du^  was  ongfaialfy  im* 
posed,  snd  subsequently  increasM,  on  the 
aasmnpHun  that  the  piofits  of  a  prolesnonal 
■an  were  suffieiently  ample  to  Justify  the  im^ 
piilitipii  of  a  persenalsiidextraordniary  tax; 
sudmnindnfe  cNftasmtion  is  manifestly  nasoundiy 
but  if  the  foct  were  so,  dm  aitantioBs  made  in 
tfie  practice  of  the  law  by  auenssife  govem« 
ments  have  now  reduced  me  enutaasats  of  an 
attorney  even  bdow  the  limits  of  a  fair  ream- 
neration  for  his  services  and  responsibilities. 

That  your  petitioners  pay  their  equal  shsreef 
sll  the  taxes  imposed  on  the  community  at 
large,  and  feel  particularly  that  ihe  certilfeata 
du%  peculiarly  levied  on  their  brandi  of  the 
profession  is  not  founded  on  any  just  piincyle* 
out  is  a  personal  and  partial  tax. 

With  regard  to  the  signatures  to  ptd« 
aiB»  a  correspondent,  6, 0.,  suggests  Aat 
persons  whose  signatures  are  required 
shouM  be  called  on,  instead  of  exoeetiag 
them  to  go  out  of  their  way>  (whidi  busj 
men  are  not  likely  to  do,)  uir  the  purpoae 
of  volunteering  their  support. 


PK ACTICAL  POINTS  OF  GENERAL 
INTEREST. 

PROCHBIN  AMY. 

In    Wais&n  v.  Frazer^  9  DowL  741,. 
t  M.  &  W.  668,  Parke,  B.,  s^s :   «« It  U 

entirely  in  the  discretion  of  the  court  to 
appoint  a  proper  person  to  be  prod»ein 
amy.  The  object  is,  to  protect  the  r^ts 
of  the  infant ;  and  I  by  no  means  wish  to 
by  down  a  general  ru]e»  that  it  is  any  ob- 
jection to  a  prochein  amy  that  he  is  poor, 
but  in  this  case  there  has  been  a  sort  of 
imposition  practised  on  the  court  in  pro- 
curing the  appointment  of  an  improper 
person.  The  father  is  the  proper  person, 
^-^'  is  naturallj^  entitled  to  take  care  of 
litot ;  but  instead  of  him,  a  person  ia 
iNrought  forward  who  is  im^paUe  oi  hold* 
ing  any  property  whatever/'  In  a  aub-> 
sequent  case,  PoUock^  C  6.,  he)d|  Amt 
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'*^  in  cases  of  this  kind  the  conflict  is  be- 
tween the  hardship  to  tlie  detendant,  oh 
the  one  hand,  and  a  denial  of  justice  tothje 
phunti^  on  the  other.  Thei'e.  may  be 
circttmstances  of  such  a  ndtul'e  that  an 
infimt  plaintiff  can  get  no  oth^r  person  as 
iirochein  amy  bat  his  father,  ana  perhaps 
nis  fiither  has  bepode  insolvent.  But  the 
particuhur  facts  should  be  before  the  judge, 
irho  should  exercise  his  discretion." 
Jhudkea  v.  Saiehwea,  1  DowL  &  L.  980. 


HUSBAND   AMD    WIPB. 

In  MUet  V.  Williams,  I  P.  Wms.  249, 
the  question  was,  whether  the  husband, 
who  had  become  bankrupt,  could  be  after- 
wards sued,  conjointly  with  his  wife,  for  a 
Aebi  due  .from  the  wife  before  her  mar- 
Tiage,  and  the  judgment  of  the  court  was, 
that  such  ai)  action  could  not  be  main- 
tained. But  the  autliority  of  Miles  y. 
WilliBms,  upon  points  incidentally  dis- 
cussed therein,  must  be  considered  to  be 
tery  much  shaken  by  what  Lord  Hard- 
wit^  said  in  JEx  parU  Cdysegamt,  1  Atk. 


doubt  the  success,  of  any  course -which 
shall  not  proceed  from  the  bar  iise^.  But 
we  do  strongly  submit,  t))at,  the  bar.ougt^ 
to  take  the  proper  steps.*  It  is  said»  that 
ih3  attorney  is  to  blame  in  overburdening 
gnOemen  with  briefs,  and  leaving,  nianj 
othm  unemployed.  The  bar,  it  is  hintec^ 
•«  is  all  befpre  them  where,  to  choose,''  but 
the  well-known  leaders  are  inip^y  c^es 
insisted  on  by  the  client,  and  if  they  were 
not  so,  an  attorney  cannot  have  much 
dhoice.  The  real  remedy  is  in  the  hands 
of  the  bar. 


JUDICIAL   APPOINTMENTS.- 
NEW  QUEEN'S  COUNSEL. 


Mr.  Piatt  has  been  appointed  to  the  ja- 
cancy  in  the  Exchequer,  and  Mr.  Shepherd, 
Q.  C,  to  the  vacant  CommiSsionership  of 
Bankrupts.  By  .  the  elevation  of ,  the 
latter  gentleman,  a  pension  of  l,20ul.  a 
year  as  compensation  for  the  clerkship  (|f 
the  custodies,  which  was  paid  out  of  the 


mainly  relied  upon  in  the  judgment '  to  be 


the  judgme 
.  J.,    1^0 


192,  which  deiiied  some  of  the  positions  fi«i*ow'  F"n^»  >«  «aved.     Mr.  Shej^h^rd 


law.  Per  Tiridal,  C.  J.,'  l^owl.  &  L. 
1040.  It  is  clear,  from  Gaiers  v.  MaMey, 
6  M.  &  W.  423,  that  a  promissory  note 
pven  to  the  wife  before  her  marriage  is  a 
chose  in  action,  which  the  husband,  may 
reduce  into  possession,  if  he  think  fit,  by 
bringing  an  action  thereon  in  the  name  of 
himself  and  his  wife,  but  which,  if  not  so 
reduced  into  possession,  will  survive  to  the 
wife. 

On  a  full  consideration  of  these  and 
other  cases,  it  has  been  held  by  the  Ex- 
chequer Chamber,  that  the  assignees  of  a 
hankrupt  cannot  sue  alone  on  a  promissory 
note  given  to  the  bankrupt's  wife  before 
payable  to  her  order.  Skerring- 
^  V.  rote,  1  Dowl.  &  L.  1032. 


NON-ATTENDANCE  OF  COUNSEL. 


We  perceive  that  a  considerable  contro- 
versy is  going  on  regarding  the  non-attend- 
ance of  counsel  in  causes  in  which  they  have 
accepted  briefs.  It  it  to  be  observed,  that 
this  never  occurs  now  in  the  Courts  of 
Equity,  as  the  leaders  have  there,  as  a 
general  rule,  confined  themaelves  to  one 
court,  which  is  of  great  service  to  the 
judge,  the  solicitor,  ami  the  suitor.  Various 
{dans,  have  been  suggested  as  to  obtaining 
the  same  benefit  at  common  law.     We 


was  also  oounSiel  to  th6  Admiralty. 
*   ■    '  -  •  '.  .•  1 

Thbrb  are  to  be  several  new  Queen^s 
Counsel  appointed,  but  the  complete  list 
is  not  determined.  The  statement  in  the 
newspapers  is  imperfect  to*  say  the  least 
of  it. 


BARRISTERS  SERVINiS  ARTICLES 
OF  CLERKSHIP  TO  ATTORNEYS. 

Thbrv  have  been  many  instances  of 
attorneys  retiring  from  their  practice  and 
being  called  to  the  bar.  In  some  cases 
great  success  has  followed  the  change* 
but  in  others  the  parties  have  had  too  much 
reason  to  regret  the  indulgence  of  their 
ambition.  A  few,  and  but  a  few,  examples 
have  occurred  of  gentlemen  of  tlie  bar 
quitting  that  higher  branch  of  the  profea* 
sion  and  becoming  attorneys.  This  has 
happened  in  the  only  two  reported  cases 
(thou^  we  believe  there  are  others)  in 
which  the  parties  had  previously  served 
their  articles  of  clerkship,  and  been  ad- 
mitted as  attorneys,  and  after  ceasing  to 
practise,  had  been  called  to  the  bar.  These, 
at  their  own  request,  were  disbarred^  and 
re-admitted  as  attorneys. 

In  a  case  which  has  just  occurred,  a 
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jgentleman  was  originally  articled  to  an 

Sttohiey  in  1826,  and  teryed  8  years.    He 

"Atn  went  to  Cambridge^  graduated  Ihere, 

then  entered  as  a  member  of  the  Middle 

Temple,  and  was  called  to  the  bar  in  18S5,      ^ 

«nd  practised  for  8  years.     In  184d,.i<iy)fiA-  \  their  duty  to  see  that  no  connexion  should 

€Ut  being  disbarred^  he  entered  into  iiew  be  made  between  the  two  branches  of  the 

articles  to  an  attorney  for  5  years,  under  a 

proviso  that  the  term  should  cease  at  the 


To  him  (  Lord  DemmoH)  it  ^^>eaced  tfant 
the  danger  of  such  a  combmation  waa 
great  and  manifest,  and  however  painful  it 
might  be  to  the  court  to  act  upon  such  an 
impression  in  the  present  instance,  it 


end  of  2  years,  if  the  court  should  deem 
that  service,  joined  to  the  former  S  years, 
aidlicient.  The  party  had  only  procured 
"Ae  benchers'  permission  to  be  disbarred  a 
few  days  before  the  examination. 

The  examiners  considered  the  case  so 
novel  in  its  kind,  and  involving  such  an 
important  principle  to  both  branches  of 
the  profession,  —  an  attorney  being  pre- 
cluded from  a  call  to  the  bar  until  he  has 
ceased  to  practise  for  2  years; — that  they 
declined  to  proceed  beyond  a  conditional 
examination,  without  the  direction  of  the 
court. 


profession  which  would  be  likely  to  lead 
to  any  malversation  in  either. 

"  The  fact  of  a  particular  individual 
being  a  barrister  at  the  same  time  that  he 
was  serving  under  articles  of  clerkship  to 
an  attorney,  opened*  tlfe  door  to  abuses  the 
most  obvipus  and  QonsideraUe ;  whilst  a 
person  who  bad  been  placed  in  such  a 
position  as  the  applicant,  and  who  at  the 
end  of  the  service  might  wish  to  continue 
at  the  bar,  would  have  acquired  by  his 
preceding  position  the  most  unfair  and  im- 
proper advantages.  The  present  case  diS 
not  at  all  resemble  those  in  which  the 
court  had  granted  indulgence  to  parties 
who  were  obstructed  by  technical  difficult 
On  Wednesday  last  the  argument  came '  ties,  arising  from  the  loss  of  documents, 
on ;  and  after  hearmg  the  SolicOor-Gefierallthe  irregularity  of  stamps,  or  other  defect^ 
and  Mr.  F*.  Robinson,  on  behalf  of  the  In-  ;  of  a  similar  nature. 

corporated  Law  Society,  and  Mr.  Knowiesl     **  The  case  of  Ex  parte  Cote^  seemed 

for  the  applicant,  the  court,  consisting  6f  to  decide  the  present  d.  fortiori;    for  if  a 

Lord  Dentnan,  Mr.  Justice  Patteson,  and  barrister  ought  not  to  become  an  attorn^ 

Mr.  Justice  Coleridge,  decided  against  the  |  whilst  he  continued  a  barrister,  with  much 

.application^  on  the  ground  tliat  a  barrister !  less  propriety  could  he  become  an  attor- 

cannot  properly  serve  a  clerkship  to  an  |  ney*s  clerk.     Upon  the  whole  matter,  the 

attorney.  •  court  was  of  opinion  that  they  should  be 

We  shall  be  enabled,  from  the  short- j  acting  wrong  if  they  allowed  any  doubt  for 

hand  writer's  notes,  to  give  a  full  report  of  one  moment  to  exist  upon  such  a  questioa» 

this  case,  which,  from  its  importance,  will  j  as  whether  a  person  who,  whilst  he  was  a 

4M  doubt  be  acG^table  to  all  our  readers.  |  barrister,    had  served  as  a  clerk  under 

In  the  mean  time,  we  extract  the  sub- 1  articles  to  an  attorney,  would  be  aflerwaid^ 

stance    of  Lord  Denmans  judgment,  as  {allowed  to  avail  himself  of  that  service  .for 

gmn  in  The  Times  of  the  30th  January : —  ( the  purpose  of  being  sworn  in  as  an  attor- 

y  His  lordship  observed,  that  the  exa- 1  ney.*' 

miners  had  acted  wiUi  great  propriety  in  I  — 

'bringing  forward  the  case,  as  it  was  one  of 

Kt  importance  to  the  general  profession, 
grounds  upon  which  they  had  objected 
*to  examine  Mr.  Bateman  appeared  to  the 
court  to  be  of  sufficient  importance   to 
justify  the  objection,  and  it  was  no  answer 
to  racfa  considerations,  to  say  that  the  ap- 
pHcant  was  not  expressly  or  directly  dis- 
qoallfied  by  die  statute.     The  application 
was  made  to  the  discretion  which    the, 
court    exercised    over    subjects  of   that 
vatore,    and  thouffh  no  imputation  was 
made  upon  the  applicant,  as  to  bis  personal 
GODdiict,  yet  he  bad  pkced  hhnself  in  a 
position  which  threw  upon  the  court  the 
oece^ity  of  inquiring  whether  such  a  con- 
nexian  as  that  which  bad  occurred  in  the 
fresent  case  ought  to  be  allowed  to  exist.  >  l  Doug.  L14. 


MANCHESTER  LAW  ASSOCIATION. 

Tbx  annual  raectini;  of  this  soeie^took 
place  on  Friday,  the  11th  Januaiy.  Ibs  >n^ 
port  of  the  proceedings  of  the  society  daring 
the  last  year  was  hiohly  satis&ctory.  It  de- 
tailed the  exertkms  of  the  eonuaittae,  psftiEMr 
larly  during  the  last  session  of  parliament,  with 
regard  to  the  various  bills  in  parliament  infect- 
ing the  law  and  practice.  The  society  conaist^ 
of  about  200  members,  and  is  eridenfly  one  of 
the  most  active  of  the  provincial  societies.  Ita 
fgertioBB  have  led  to  the  fonnation  t£  tiie 
Provincial  Law  Societies'  Asaociatioa,  tibe  rsaa^ 
hitions  of  which  we  gave  at  p.  234>  «U» 

The  foY^vsrwq  is  the  saaAx 
thocomniittseafi 
"The 
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in  jimeiitiiig  to  the  mendien,  at  their  annual 
mating,  a  uort  emtome  of  their  proceedings 
dming  their  porioa  of  office. 

**  On  no  fonner  occasion  have  the  advantages 
of  aasociations  like  the  present  heen  so 
•trildngly  apparent  or  so  generally  admitted  $ 
and  the  great  increase  of  members,  and  the 
.nmmiendations  of  the  public  press,  are  gratify- 

[  pnoh  that  the  eibrte  of  your  committee 
to  carry  mto  effect  the  objects  of  the 
'have not  been unsncoesafuL 

measures  of  great  importance  to 
-the  profession  were  introduced  into  parliament 
duraig  the  last  session,  t^  all  of  which  the  best 
conaidention was  given;  but  before  alluding 
to  Uiem  in  detail,  your  committee  have  to  ac* 
knowledge  the  courtesy  of  the  members  for  the 
baiongh,  who,  prior  to  the  commencement  of 
the  session,  sought  an  interview  with  your 
committee,  for  the  purpose  of  obtaining  their 
views  on  the  various  bills  interesting  to  the 
nofession  of  i^ch  notice  of  introduction  had 
oeen  given.  To  M.  Phillips,  £.  Buckley,  and 
J.  Brotherton,  Esquires,  your  committee  are 
deeply  indebted  for  their  attention  in  forward- 
ing to  the  honorary  secretary  the  biUe  as  they 
were  severally  introduced,  and  lor  the  consider^ 
atioH  given  by  them  to  all  communications 
from  this  society. 

'' Among  the  bills  alluded  to  were  several 
measures  for  the  more  speedy  recovery  of 
small  debts.  The  one  brought  in  by  Sir 
James  Graham  was  found  to  be  b^  far  the  least 
-objectionable;  and  your  committee,  hoping 
thraugh  the  medium  of  this  bill  to  get  nd  of 
theSw»rd  Hundred  and  Manchester  Manor 
Courts,  determined  (with  certain  modifications) 
to  give  it  all  the  support  in  their  power.  A 
petition  therefore,  numerously  signed,  strongly 
setting  forth  the  evils  of  the  above  courts,  and 
suggesting  the  introduction  of  a  dause  destroy 
nag  aitogedier  their  civil  jurisdiction,  was  for 
*  '  to  Sir  James  Graham  for  presenta- 


"  Your  committee  have  pleasure  in  stating, 
that  although  those  courts  still  exist,  yet  that 
through  their  representations  the  '  Bailiffs  of  In- 
ferior Courts  Bill/ passed,  and  willbefoundtore- 
medy  many  of  the  evils  complained  of.  A  further 
opportunity  of  endeavouring  to  get  rid  of  the 
civil  jurisdiction  of  tlwee  couxts  altogether, 
wiftin  th»  borough  of  Manchester,  may  present 
ksdf  to  the  committee  for  next  vear,  as  it  is 
intended  to  apply  to  parliament  tor  powers  to 
bring  into  operation  the  Borough  Court  of 
Record.  The  bill  for  that  purpose  wiU  require 
watching  by  the  committee,  to  take  care  thai  it 
contains  no  clause  which  will  prevent  any 
attorney  in  the  superior  courts  from  practising 
in  the  Borough  Court  of  Record. 

"  To  the  County  Courts  Bill  for  the  Countv 
Ptdatme  of  Lancaster,  introduced  by  Lord 
Granville  Somerset,  your  committee  offered 
the  most  strenuous  opposition,  considering  the 
measure  totally  unnecessary  and  highly  oh-* 
jectkmable,  inasmuch  as  it  created  another  and 
distinct  jnriscGction,  applicable  only  to  a  parti- 
cular locality,  with  all  the  various  offices,  &c. 


centred  in  Preston,  a  distance  of  thirty  miles^ 
from  this  town.  Reasons  against  the  bill  were 
prepared  with  great  care,  and  a  deputation  of 
this  society,  consisting  of  such  of  the  members 
as  were  then  in  Londoq,  waited  upon  his  ted- 
ship,  by  appointment,  and  discussed  at  con- 
siderable length  the  provisions  of  the  IhIL 

"  The  bills  introduced  by  Mr.  Jervis  and 
Mr.  Watson  for  improving  the  jurisdiction  of 
the  superior  courts,  your  committee  considend 
equally  objectionable,  but  as  all  the  baHs  aOuded 
to  were  ultimately  withdrawn,  it  is  not  consi- 
dered necessary  to  state  in  detail  the  measures 
they  had  arranged  for  opposing  their  furUier 
progress. 

'*The  bill  introduced  by  the  Lord  Chancellor 
for  simplifying  the  transfer  of  real  property 
received  the  consideration  so  im|)ortant  a  mea- 
sure demanded ;  and  as  it  was  found  that  the 
alterations  sought  to  be  effected  were  geneia&y 
great  improvements  upon  the  old  syslon,  with* 
out  at  the  same  time  trenching  upon  any  tm» 

g>rtant  principle,  a  petition  from  the  society  in 
vour  of  the  measure  was  presented  by  his 
lordship.  The  bill  subsequently,  witii  the 
omission  of  some  clauses,  passed  mto  a  law. 

"  Your  committee  endeavoured  to  carry  into 
effect  the  recommendation  contained  in  last 
year's  report,  to  get  a  clause  introduced  into 
the  Ecclesiastical  Courts'  BiU  enabling  solici- 
tors to  share  in  the  fees  paid  to  proctors ;  and 
a  petition  to  that  effect  was  prepared  and  pre- 
sented to  the  house ;  but  the  i)ill  was  ymar 
drawn  before  anything  oottld  be  aocon^slwd. 
"Numerous  pmnts  of  practice  have  been 
submitted  for  decision  during  the  past  yen; 
and  as  a  uniform  system  is  higUy  desirable, 
your  committee  strongly  recommend  that 
notice  of  the  various  opinions  of  the  committse 
I  should  from  time  to  time  be  sent  to  the  mem- 
bers. 

"  Your  committee  considered  it  their  dut;^  to 
call  the  attention  of  the  Incorporated  Law  Sooety 
(with  whom  tiiey  have  hem  in  frequent  and 
friendly  correspondence)  to  two  persons  in  thi» 
town,  who  had  given  notice  of  weir  intentian 
to  apply  for  a  renewal  of  their  certificates* 
They  considered  that  in  both  instances  the  ap- 
plication should  be  opposed.  The  result  was, 
that  neither  of  the  parties  alluded  to  persisted 
in  his  application. 

"  Bv  £80*  the  most  important  object  which  haa 
occupied  the  attention  of  your  committee,  is 
the  union  of  provincial  law  societies.  At  -a 
jjenend  meeting  of  the  YorksUffe  society,  hekl 
m  March  last,  the  great  importance  of  a  per- 
manent union  between  the  different  law  so- 
cieties in  the  country  was  strongly  urged,  awt 
Manchester  was  fixed  upon  as  the  proposed  plaee 
of  meetings.  Your  committee  having  received  a 
copy  c^  tlwresolotimis  passed  at  the  above  meet* 
ings,  passed  a  resolutiou  pledging  themsrtrtfs 
to  render  every  assistance  m  ttar  power  in  en- 
deavouring to  promote  the  union,  mid  to  icndor 
the  meeting  effective  for  the  important  obieGls 
sought  to  be  attained.  Your  committee  nare 
pleasura  in  stating  that  the  proposal  met  with 
I  the  cordial  concurrence  of  most  of  the  principal 
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W  locietiee,  and  the  following  haye  signified 
their  intention  of  joining  the  umon,  vis. :  Bir- 
mingham, Cumberland,  East  Kent,  Gloucester- 
•faire,  Hull,  Leeds,  Lincdnehire,  Liverpool, 
Newcastle-upon-iyne,  Oxford,  Plymouth,  So- 
menetshire,  (Bridgewater  Junior  Club,)  West 
Riding  of  Yorkshire,  and  Lancaster.  The 
objects  of  the  union  are  chiefly  to  promote  the 
interssts  and  watch  over  all  kgisktive  and 
other  interference  with  the  just  riffhto  of  the 
profession;  to  assist  in  obtaining aU useful imd 
practicable  amendments  of  the  law;  and  to 
adopt  measures  for  preserving  Uie  respecta- 
bili^  of  the  profession.* 

I' Your  committee  feel  assured  that  if  these 
objects  are  fully  carried  out,  and  a  means  of  mu- 
tual and  cordial  co-operation  firmly  established, 
tiie  union  will  prove  of  incalculable  advantage 
to  the  profession,  by  conoentratmg  the  power 
and  influence  which  they,  as  a  body,  possess. 

**  Your  committee,  owing  to  the  addkional 
accommodation  that  would  be  required  te  the 
purposes  of  the  union,  strongly  rrrnimiiatliJ 
that  the  premises.  No.  4,  Norfolk  Street,  shonld 
be  taken  for  the  purposes  of  this  sodsly,  and 
seven  of  the  members  at  once  consented  to  be- 
come lessees  for  21  years,  at  the  annual  rent 
of  200/. 

/'  The  lessees  have  arranged,  ihat  the  rooms 
oii  the  ground  floor  shall  be  used  far  sales^ipd 
have  fitted  them  up  accordingly.  The  los#-%f 
time,  expense,  and  inconvenience  of  sales  beug 
heldat  hotels,and  in  the  evening.%ave  longjieen 
felt;  and  your  committee  thought  that,  if  suitable 
rooms  were  provided  in  a  central  situation,  not 
only  the  evils  alluded  to  might  be  avoided,  but 
that  there  would  be  a  much  greater  probaUlity, 
(if  sales  were  held  at  more  convenient  hours  of 
business),  of  the  property  ofllered  bringing  its 
legitimate  value.  Ilie  experiment  has  been 
toed,  and  the  resulU  up  to  the  prasent  time 
have  fully  borne  out  the  expectations  they  had 
formed. 

"  The  lessees  have  arranged  wMi  the  com- 
mittee of  the  Law  Library  for  the  letting  to 
that  society  of  two  rooms  in  that  building,  and 
the  remainder  of  the  premises  will  be  used  for 
references,  meetings  of  creditors,  and  other 
purposes  connected  with  the  profession.  A 
moderate  scale  of  chai>|[es  has  been  fixed  for 
the  use  of  the  rooms,  and  your  committee  con- 
>  fidently  trust  that  the  members  will  at  once  see 
the  importance  of  aiding  the  lessees  in  carrying 
out  their  views,  in  doing  which,  your  committee 
feel  assured,  a  considerable  revenue  for  the 
purposes  of  the  society  may  be  relied  upon. 

'*  Your  committee  also  strongly  urse  the  im- 
portance  of  the  members  meetmg  dauy,  whep. 
ever  practicable,  for  a  short  time  in  the  cq^i^ 
.  mittee  room.  This  arrangement  wiU,  in  their 
opinion,  tend  in  many  ways  to  facilitate  the 
transaction  of  a  vast  amount  of  legal  business  be- 
tween the  members,  with  the  greatest  economy 
of  time,  and  prove  of  peculiar  advantage  to 
those  residing  at  a  distance. 


''Your  committee,  considering  it 
unportant  that  law  stndento  should,  if  i 
have  the  oppoituiuty  of  attending  J 
have  arranged,  with  the  kind  assistaiioe  of  a 
resident  barrister,  to  give,  during  the  yreasBt 
winter,  a  course  of  thsrteen  lectures  on  c*"*' 
branches  of  the  law,  to  which  all  the  i 
and  their  articled  derks  have  firee 
Your  committee  trust  that,  should  the 
ment  be  found  to  answer  their  exf 
their  successors  will  devise  some  means  of  i 
tinuing  so  important  an  advantage. 

'*  Your  committee,  in  concluding  ihar  re- 
port, cannot  avoid  congratulating  the  rnembcn 
on  the  high  standing  to  which  tms  society  haa 
attained,  and  exprnning  a  hope  that  notiiing 
will  occur  to  diminish  its  influenoe,  or  take 
awa^r  from  its  utility.  And  they  wish  foidblf 
to  impress  upon  the  members,  that  at  no 
former  period  were  active  exertions  and  cordial 
co-operation  more  essentially  necessary  for  die 
preservation  of  the  best  interests  of  the  pro- 
fession." 


SHORT  CONVEYANCING  FORMS. 

To  the  Editor  qf  the  Legal  Observer. 

Sin, — As  you  seem  disposed  to  enter  on  the 
subject  of  long  forms  and  short  forms,  (see  the 
number  of  the  L.  O.,  p.  1/8,  ante,)  I 
beg  to  hand  you  two  specimens,  one  of  each 
sort,  of  the  years  1792  and  ISOO,  thinkiBflr 
they  may  bie  useful.  You  may  rely  on  their 
genuineness,  though  I  suppress  the  names. 

D. 

In  a  mortgage  for  100/.,  dated  3rd  Dee. 
1792,  the  covenant  for  quiet  enjoyment  by  the 
mortgagor  until  default,  commences  thus : — 

"  And  lastly,  it  is  covenanted,  graDted«  and 
concluded  upon  by  and  between  the  aaid 
parties  to  these  presents,  and  it  is  the  true  in- 
tent and  meaning  of  them  and  of  these  preaenta, 
and  it  is  hereby  so  declared.  That,''  &c. 

Trustees  Indemnity  Clauses  in  aWD]»  dated 
irth  May  1800  :— 

"And  it  is  my  mind  and  will  diat  the  said 
and  shall  not  bo 

answerable  the  one  for  the  other  of  them*  or 
for  involuntary  losses,  and  that  it  shall  be  lawu. 
ful  for  them  and  the  survivor  of  them»  Yam 
trustees  or  administrators,  to  reimburse  theni 
selves  their  costs  and  expenses  in  dischai^iia^ 
the  trusts  in  them  rep 


*  The  objects  of  the  society  are  here  well 
stated.— Ed. 


The  following  from  another  correspondeiEkC 
will  serve  as  a  commentary  on  the  above : — 

SHORT  DBKD8. 

I  admit  that  brevity  in  conveyancing  is  A^— 
sirable,  but  the  matter  brings  to  my  recoDec«> 
tion,  some  40  or  50  years  ago,  a  rnmrjOTicci 
prepared  by  a  conveyancer  in  the  nor^jK^ 
who   omitted  the    usual    covenants,  men^^^ 


Suggm^d  Imimn>emeniM  m  PrueHce.^^^^QeleHiaM  >363 


iST^  ^\^^¥  T^"**  «^^'  bargairi. 
Ml,  «c.  ahould  be  deemed  and  conetraed 
to  amottnt  to  coyenaiit,  that  the  seUer 
T^'^"r*  ^_  P^^^'^  ^  convey  for  qitiet  en- 
J^menft  free  from  inemnbrance  and  from  fur- 


Thc  pmncfaaser  was  ejected  and  brouirht  his 
•cteon  op  the  corenant,  and  the  court  held  him 
to  be  without  a  remedy. 


SUGGESTED  IMPROVEMENTS   IN 
PRACTICE. 

8WBAAINQ  AFFIDAVITS. 

A»  suggested  by  a  valuable  correspondent, 
we  wiJhngly  caU  the  attention  of  those  in 
rattionty  to  the  great  inconvenience  sustained 
bythe  profession,  especially  those  residing  at 
A  distence  from  the  inns  of  court,  in  having  to 
attend  to  depose  to  affidavits. 

A  limited  number  of  the  profession,  in 
WKius  parts  of  London,  might  be  entrusted 
with  the  power,  and  thus  save  the  trouble  of 
aborts  attending  at  an  inconvenient  time  and  a 
great  distance.  The  fees  ought  not  to  weigh  a 
feather  against  the  public  convenience. 


aanvioa  of  frocbss. 

Itw«»ld  be  very  convenient,  were  it  per- 
P™™»to  serve  process  issued  into  one  county 
in  anotlier.  As  the  object  of  service  is  merely 
te  V^  thedeJBndant  notice  of  the  action,  we 
MB  aoC  awire  of  any  objection  to  this  sugges- 
*""t  ^J*^*****"*"  are  continually  subjected 
to  the  qinatest  inconvenience  from  the  present 
Kstricoon. 


APPORTIONMENT  OF  RENTS. 
4  &  5  Wm.  4,  c.  22. 


Mb.  Editor,  —  Can  any  of  yoor  Uamed 
readers  reconcile  the  case  of  In  re  Marhhf,  4 
Myl.  &  Cr.  484,  and  Bnwne  v.  4myo^  3  Hfare, 
173 ;  or  the  following  passages  extracted  from 
tiie  judgment  in  the  latter  case,  p.  181 } 

**  In  the  preamble  in  the  first  section  ofAsr 
cases  axe  mentioned,  •  •  •  and  to  theMe 
eoaet  the  aiactments  in  the  2nd  section  «reftf- 

^^The  result  is,  that  ^tpreambk  is  gmertd, 

and  the  ei^prefsiofis  of  the  eMcting  eUnue  must 

dtiermme  the  case." 
The  Lord  Chancdl6r  in  the  former  case 
I  of  section  2  as  containing  a  clause  large 
h  to  embrace  every  kind  of  payment 

eaaung  due  at  fixed  periods,  and  states  the 


only  question  to  be,  ^Uhetime  ai  whieh  the 
inttrument  was  to  le  executed:"  but  if  the  sta- 
tute does  not  apply  to  cases  of  persons  seised 
in  fee,  that  case  ought  to  be  detenxuned  on 
that  ground,  and  not  on  the  secondary  ground 
that  the  leases  were  not  in  writing. 

M.  W. 


SELECTIONS  FROM  CORRESPON. 
DENCE. 


TRANSFBR  OF   RAILWAY   SHARBS. 

Can  a  share-broker  legally  prepare  transfers 
by  way  of  mortgage  or  sale  of  railway  shares, 
and  get  them  executed  by  the  parties,  although 
he  makes  no  charg^e  for  such  transfers,  inclu- 
ding the  trouble  in  his  commission?  This 
practice  is  a  great  infringement  on  the  emolu- 
ments of  the  profession ;  and  now  that  railwvr 
capital  has  become  a  very  important  stock  in  tfie 
cifttntry,  and  hundreds  of  transfers  are  daily 
made,  tfiese  transfers,  if  confined  to  the  legal 
prictitbner,  (as  it  legitimately  ouf^t,}  wofld 
form  a  very  considerable  item  m  his  ac- 
count. 

An  Old  SuBscRxaait. 


FBBS   FOR  TAXING   LAW  BILLS. 

I  BAVB  lately  been  consulted  by  a  poor 
man  who  has  been  charged  between  400/.  and 
500/.  by  a  solicitor,  for  tow  business  of  a  most 
extraordinary  character,  consisting  of  numerous 
loumeys  into  the  country,  for  which  he  alleges 
ne  never  gave  any  sanction  whatever;  and  Ihe 
solicitor  has  not  only  applied  aU  the  money 
he  recdved  towards  liquidating  the  account^ 
but  also  brought  in  the  poor  man  a  debtor  for 
an  alleged  balance,  and  obtained  a  very  anoma- 
lous security  by  way  of  assignment  on  some 
copyhold  property  to  which  he  became  en- 
titled. 

Now  this  poor  man  wants  to  tax  tlus  bill; 
but  the  enormous  per  centage  absolutely  pre- 
cludes him,  and  its  enormity  tends  to  depdve 
him  of  his  rights;  for  with  a  per  centage  of  4/. 
per  100/.  the  costs  of  the  taxation  wamd  in  all 
probability  amount  to,  if  not  exceed,  401. 
Surely  this  is  a  fitting  subject  to  be  brou|^ 
before  those  in  power.  I  have  heard  many 
solicitors  of  eminence  declare  that  they  would 
consider  themselves  well  paid  by  one  per  cent, 
only. 

A  Solicitor. 


LOAN   SOCIBTIB8« 

Permit  me  to  call  the  attention  of  the  profes« 
sion  to  the  enormous  evils  resulting  from  Lout 
Societies.  lamwilling  to  hope  tiiey  are  not  gotup 
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,  hj  juofesvonal  uies.  Sot  the  nke  of  iQdiy  kicre; 

.  but  when  it  amjit'antfy  ocoan  that  nnmerous 

,  actions  are  from  Ume^  to  time  simultaneously 
commenced  agiunst  the  horjywer^amd'Pis  ture^ 
ties,  for  the  recovery  of  their  promissory  notes 
of  5/.,  and  that  in  many  cases  thjB  SggreeBU 
costs  against  all  parties  amoimt  to  little  short 
of  ten  ttm;s  that  amount,  it  is  by  no  means 
creditable  to  any  respectable  member  of  the 

'  pmfgssiuu  to  be  enga^^  in-snch  iniqtutouB 
proceedingSj  entailing,  m  too  many'  cases^  abso- 
nita  Tuin  ^iiiiH'the  paities.  .  - 1 . 
.,  I  f(tel  cottfident»'niat  mare  it  possible  to  pro- 
cure a  parliamentary  return  of  ithe.  number  of 
imch  actions,  the  ^evances  would*  btf  astound- 
ing. ^  It  is  manifest  that  such^  proceedings 
must  necessarily  involve  the  incittiiciQS  parties 
and  theit  fangijifis  in  utter  ruin,.,  •    ,  . 

I  admiit  the-rmedy  is  dlfficilfcj.but  still  an 
xpoaufQ  of  Ai^ch    practices  Avpul^  in  some 
dejgfree*  prevent  a  continuance  o'f  the  eyU. 

A. 

.J.  -     .   ; 

'-'  Mr>  2ditob, — I  iear  it  is  but  too  natural 
for  men  smartiiy  under  iajuries  to  propose, 
without  Wfi^  conaiden^on,  remedies  prwnant 
ivith  injustice  to,  and  contrary  to  the.  riglu  of 

•  ifieyr  fel]ow-.men.  I  have  onen  troubled  you 
with  letters,  and  once  had  incidentially  to  com- 
plain of  some  of  the  more  opcdent  solicitors  who, 
so  *far  from  wishing  td"  we  the  unjust,  uiiequal, 
aft'd  oppressive  certificate  duty  repealed,  were 
lii'the  h^bit  of  expressing  themselves  in  favour 
of  its  augmentation,  in  order  to  keep  a  number 
of  the  less  rich  and  pro8pei*oiis  attorneys  out  of 
the  profession,  wliich  tney  the  ^more  jt>p«lent 
considered'  to  be  overstocked.  '  Akin  to  this 
idea  in  mjscliie^  though  I  trust  not. in  deliber- 
■ate  selfishness,  is  the  prouosal  mside  liy  L.  in 
your  number  '^l  the  25th  Jan.,  to'  prevent  re- 
gularly admitiedj  Attorneys  from  dividing  their 
nrofits  with  parties  acting  as  the^f  clerks,  and 
bringing  them '  business  by  giving,  power  to 
summon  the  partiesr  and  examine  witnesses, 
&c.  on  oath,  This  w  to  com|)el  a  party  to 
criminate  himself,  which  the  law  of  this  country 
so  abhors,  notwithstanding  the  good  that  in 
some  cases  might  result  from  if,  that  it  only 
exists  in  one  case  where  certain  •  great  law 
officers  and  ministers  of  state,  l^ave,  for  a.pe- 
culiar  purpose,  such  a  power  intrusted  to  them, 
with  respect  to  which,  the  late 'Lord  EUeii-r 
borough  expressed  his  thankfulness  that  in  ik> 
other  case  aid  such  a  power  exist  in  jay  judges, 
I  feel  deeply  the  mjunes  inflictea  by.  the 
legislature  on  a  great  part  of  the  profession,  and 
as  I  have  before  taken  the  liberty  of  stating,  to 
you,  I  am  for  telling  parliament  boldly  that,  as 
they  and  the  nation  have  taken  the  money  ot 
the  solicitors  to  a  great  amount  for  many  years, 
on  the  faith  that  their  profits  would  pay  for  it,* 
(for  so  Mr.  Pitt  declared,  when  he  made  what 
I  have  always  called  a  contract  with  the  attor- 
neys on  brmging  in  his  bill  to  enforce  a  duty 
on  articles,  &c.);  they,  the  legislature  and 
country  are  bound,  as  they  have  broken  the 
oontract,  and  taken  away  the  profits,  to  make 


compensation,  hoirav«r  diiicuU  and 
some  it  may  bf,  and  I  coasiilBr  tlie  a 
duty  should  be  immediatelyTepfBaled.  Thg|aW»e 
will  be  very  little.    There  must  be 


tion  as  well.    It  is  not  exactiir  wm  om 

but  I  have  heard  of  attorneys  absolutdy  mi— d 

by  some  of  the  late  changes* 

Yet,  Mr.  Editor,  let  us  never  propose  m  a 
remedy  for  the  injuries  we  sustaui,  vifAmn 
injurious  to  the  liberties  of  -Bni^hmen,  but 
nXher  sufier  wrong  than  attempt  to'^compel  our 
fellow-Bubjects  to  answer,  on  oath,  to  a  charge 
that  may  expose  them  to  penal  consequences. 

I  perfectly  agree  with  L.  in  Teprpbalitn  of 
the  practicesr  to  which  he  alludes,  and  1  wish  it 
could  be  arrested;  but  much  fear  it  will  be 
found  difficult  to  attain  the  object  of  your  cor- 
respondent. I  will,  however,  trouble  you 
shortly  with  a  uo^'.gtaraig  esBs,  far  worse 
than  any  he  alludes, to,  but  |rhich  is,  notwifih- 
standmg,  true,  the  fii^lunnnff  ^been  Tidhwted 
by  the  attonftoy  ifApUcatecl,  on  his.  Application 
to  be  dtsdUoged,  made  to  the  Insolrail  Ocnrt 
some  years  since ;  and  at  the  same  tinfifr  com- 
mnnioRte  tlie  opinion  of  counsel  as  to  tlie  law 
on  those  facts,  which  will  show  tiie  difieidky 
of  ^Ming  with  these  cases. 

P.  R.  A. 


RESULT  OF  :MtK  JIlLAJlY  TE^ 

exa>iinAti.qnl  ; 

We  learn  that  of  the  78  candidates  who 
were  examiiied'M  tlie  S8id  imtant,  with  a 
view  to  be  admitted  on  the  RoUs  of  Attor- 
neys and  Soliciiorsy  .74  wer^  passed  and  4 
postponed. 

These  were  excluaiTe  of  oOaoaodidafee 
who  was  examined  de  ime  eats;  snljcct  to 
an  important  qoestieii  rriating  to  his  aer- 
vice,  which  has  been  since  submitted  to 
the  court  and  decided  against  him.  A 
notice  of  that  case  will  be  found  in  another 
part  of  the  present  number. 

We  uaderatand  that  the  auggattion  of 
prizes  or  distinctions  to  those  who  pass 
the  best  examination,  has  Keen  again  re- 
vived, and  that  it>  ia  not  improbisble  the 
subject  will,  be  taken  into  the  considera- 
tion *qF  tlie  examiners.  The  stimulus  to 
isxertibn  would  no  doubt  be  beneficial  .to 
many  students,  but  we  have  some  doubts 
whether  it  would  be  generally 
tageous. 


AMEOTySIENT  OF'^HE  TRANSFER  OF 
PROPERTY  ACT. 


We  understand  that  a  bill  to  amend  this  act 
will  hebrouaht  into  parliament  earlv  in  the 
session,  and  mat  the  prepu^tion  of  it  has  bMb 
confided  jto^  Mr.  Belfenden  Ker,  Mr.  Chrietis» 
and- Mr.  Hayes. 


^  W  jNMMnI 


ATTORNEYS  TO  BR 

Jn  Mmm'  Term,  1845. 
ipoflaibdfrqm  page  ^45,  mte,"} . 

derkg'  NoHMg  and  Residence.  lb  mkom  Articki^  Am^B^i,  4p8* 

Moore,  Walter  Henry,  Uffbrd,  near  Wood-  KcbnnC.  £venl^  Woodbri4Bi« 

Widfte     « J.  Churchyard,  Woodbridge. 

Mk^TBt,  Robei^  43,  Chapel  Street,  Gro«venor 

Sc|bare;   Ickles;  and  Bird's  Buildings, 

IttBgton         ,                        .                .  W.  F.  Hoyle,  Rotherham. 
MmSmSl,  John,  43,  LamVs  Conduit  Street; 

andAndover Hairy  Footner^  Andover. 

Molineaux,  Frederick,  2,  New  Inn  ;  and  Chi- 

_^   cheater J.  B.  Fieeland,  Chichester* 

MUgta,  Alfred  Fairfax,  Albion  Place,  Hock- 
ley, near  Birmingham;   and    Hunter's 

Lane,  Aston •  [tlHlliam  Moigin,  Bimui^ham. 

Matthews,  Edwin  D.  Thomas,  g2,  York  Road»  ' 

Lambeth;  and  Norwich  •        .                .  fidwaid  Stewasrd,  Norwich. 
Mmrdock^  John,  33>  Winchester  Street,  Pea- 

tdtn^e Thomas  Randall;  Castle  Street,  Hottom. 

MaoBleS,  Alnander  Houstoun,  Fatringdon; 

and  High  Wycomb          ....  John  William  Wall,  Devizes. 
Maberly,  'Aomas  Henry,  Colchester ;    and- 

Pratt  Street,  Camden  Town                     .  Thomas  Maberiy,  Colchester 
Oweo,  William,  4,  Great  Percy  Street,  Clave- 

numt  Square Samuel  Edwards,  Denbigh* 

Owen,  Arthur  Watkin,  12,  Wakefield  Street,  Copner  Oldfield,  Holywell. 

Regent  Square ;  and  Mold        ...  Hugh  Roborts,  Mold. 
Fridmore,  Richard,  47,  Canterbury  Street, 

York  Hoad,  Lambeth       ....  Gemve  Ashley^  ?,  Old  Jewry. 

Peter,  Simon,  liskeard  ....  B.  Hart  Lyne,  liskeard. 

E.  Lyne^  Liskeard. 
FErteraon,  Edward  Alexander^  2,  Albion  Street, 

H^de  Park WtUiain  Paterson,  Old  Broad  Stireet. 

Ptall,  John  Richards,  36,  Sidmouth  Street, 

Regent's  Square;    Everett  Street;   and  Joseph  Roberts,  Truro. 

Hmur  Street G.  Faulkner,  Bedford  Row. 

Aeve,  tbchard  Henry,  106,  Great  Russell 

Street;  Southampton  Row ;  and  Lowes* 

toft Edmund  Norton,  Lowestoft. 

Rainbock,  Thomas  Emmenon,  Greenwich       .  Thomas  Ro^ere,  King  Street,  Cheopsiae. 
Rhys,    Quu-les    Thomas,    16,    Featheretone 

Buildings;  and  Neath     ....  Alexander  Cuthbertson,  Neath.    , 

Budd,  John,  43,  Arlington  Street,  Hampstead  William  Fawcttt,  Yarm. 

Road;  and  Yarm Henry  Hill,  4,  Verulam  Buildings. 

&ntth,  Frederick,  5,  Newman  Road,  lincoln's  .    ^    «. 

Inn  Fields ;  and  Crediton        .                .  Messrs.  J.  G.  8e  F.  E.  Smith,  Crediton. 

BpOteun,  Hemv  Mills,  59,  Burton  Crescent ;  Henry*  Rogen,  Thetfofd. 

and  Essex  Street,  Strand         .                .  C.  T.  Kenyoo,  Brai>don. 

T.  Borrett,  lincolni's  Inn  Fields. 

Solomon,  Joseph,  4,  Chester  Terrace,  Borough  Edward  Cole,  Great  Charlotte  Street 

Koad John  Beart,  Bouverie  Street.      _       ..^„ 

Shotton,  James   Geoige,  21,  River   Street,  Charles  Arrowsmith,  the  younger,  DeTflrtwre 

Mydddtoa  Square Street. 

Spooner,   Thomas,  6,  Wells  Street,  Gray's  S.  Edwards,  Long  Buckley. 

Inn  Road;  Leicester;  andMunstcr  St.    .       Thomas  Ingram,  Leicester. 
Sanders,  Henry,  Nottingham  ....   Samuel  Sanders,  Nottingham. 

Springer,  Samuel,  45,  Gower  Place;  and  Stock-  John  Harrop,  Stockport. 

port •        .       T.  H.  Bower,  Chancery  Lane. 
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Simpson,   Reuben,  16,  Shaftesbury  Terrace,  ,  «  ..^. 

Pimlico J.  Ooodeve,  Raymond  Buildmgt. 

Sole,  John  LAvers  Liscombjeyai,  AHnolrSt^ 
Hyde  Park ;  Devonport ;  and  Claremont 
Terrace JSdward  Sole,  Devonport. 

Stevens,  Richard,  Londoun  Place,  Brixton^  . 

and  Witham    .        •        .        •        «.>.£.  Wilson  Banks,  Witham 

Smith,  Montague  George,  Peter's  Port,  Island     William  Smith,  Hemel  Hempsted. 

ci  Guernsey •      John  P.  Dyott,  Lichfield. 

Anthony  Blyth,  Bumham. 

Serjeant,  William  Pye,  48,  Jewin  Street, 
Aldersgate;  2,  Baker  Street,  Uoyd 
Square ;  and  Plymouth    .        .        .        «  Charles  Cobley  Whiteford,  Plymouth. 

Tomlin,  James  Robinson,  3,  Gloucester  Street, 

Queen's  Square ;  Arlington  Street ;  and     O.  Tomlin,  the  Elder,  Richmond,  YoifabiiS^ 
Richmond J.  Williamson,  4,  Verulam  Buildings. 

Tweed,  John  Thomas,  4  Alfred  Place,  Bed- 
ford Square     ...  .        .  Thomas  Jones,  the  younger,  MiUman  Place. 

Travers,  Marcus,  Qapham,  New  Pfeok    .        .  Samuel  Amory,  Throgmorton  Street. 

Tucker,  Andrew,  the  younger^  4,  New  Mill- 
man  Street;  and  BeUair  House,  near. 
Charmouth      /       .        .' <  .' J.  H.  Benbow,  Stone  Buildhigs,  lincdln's  Ia&* 

Todos,  John  Williams,  2,  Ooudeslev  Street, 

^testaign;  and  High  Street,  Aldgate        •  Thomas  King  Stephens,  Presteign. 

Veal,  Henry  James,  4,  Lloyd  Street,  Lloyte^" 

Square ;  and  Great  Grimsby    .        .       v  Questor  Veal,  Great  Grimsby. 

Van  Sommer,  James,'  Cirencester ; '  and*  Chs^ 

ham  Place,  Hacknev       ...       •        •  Robert  Riddell  Bayley,  BastngM^  Street 

Yaughan,  Samuel  Bradtord,  16,  Argyle  St., 

King^  Cross ;  and  Symond's  Inn   .        •  F.  John  Manning,  Craven  Street,  Strand. 

Wilson,  Thomas,  14, 'R4pent  Square;  Aln-  •  • 

wick ;  and  Marchmont  Street  .        .        .  William  Dickson,  Alnwick. 

Waller,  Thomas  Henry;  1S8,  Sloane  Street, 

Knightsbridge         • William  Saltwell,  Carlton  Chambers. 

WiUers,  John  Warih,  2^,  Wakefidd  Street,      • 

Regent  Square;  and  Peterborough  .        •  John  Boughton,  Peterborough. 

Walker,  Edward,  4,  Gre&t  Percy  Street,  Chure- 

mont  Square..        .        .        ...        .  Richard  Williams,  Denbigh. 

WeDer,  George  Henry,  8,  Kmg's  Road,  Bed- 
ford Row        ....  .   George  WeUer,  King's  Road. 

Wilson,  Charles,  15,  Tavistock  Place,  Man- 
chester; and  Connaught  Terrace     .        .  Henry  Charlewood,  Manchester. 

Wilkinson,  Joseph  Edmund,  II,  Brunswick     William  M;  Wilkinsoii,  Market  Drayton. 
Street,  Bamsbury  Road,  Islington;  and        Peter  Haydock,  Preston. 
Preston  .        .        .        ...        •       Edward  Chester,  Staple  Inn. 

Whitcombe,  Robert  Henry,  4,  New  Mt&nan     Edward  Richmond  Ni<iholas,  Wribbenhsl||Bflir 
Street,  Bewdley ;  and  Upper  Baker  St.    .  Bewdley. 

Wodehouse,  Cliarles,  .41,  Carey  Street,  Lin- 
coln's Inn, Fields;  Ormond  Street;  and     John  Green,  Bi^iy  St. Edmunds.' 
Bunr  St.  Edmunds  .        .  *      .        •        .    *  Henry  Goodford,  lincoln's  Inn. 

Wood,  Frederick  John,  1,  Brown's  Terrace, 

Canonbury  Square  .        ...        .  Heniy  Diggory  Wartcr,  Carey  Strsol. 

Yorke,  Henry,  6,  Myddelton  Square;    Sod^-^Ceorge  Crozton,  Ouiidle. 

Oundlc    .        .        .  .        .        .       Henry  Smith,  WamTord  Court. 

Yateman,  Herbert  George,  18,  Norfolk  Cre- 

scent;  Hyde  Park  .       .       .       .       .  Charles  DrUce,  the  younger,  BiDiler  Square. 

Added  to  the  lAstpmrsumU  to  S^Offe^  Orden, 

Dehnar,  Junes  ^derick,  Canterbury     .        .  Henry  Kingsford,  Canterbury. 
Jackson,  John  Thomas  Dddd,  1,  Walbrook     John  Richards,  the  younger,  fteadiv. 

BuiWings;  Wellington  .  .  .  \  William  Burridw,  WelUngtin/^ 
Junes,  John  Gwynne,  6,  Thavies  Inn  .  .  Firands  Lewis  Bodenham,  Heraford. 
^"^'  William,  the  younger,  Kingston-on-     William  Walter,  senior,  Kingston. 

Thwnes  .       .       ...        .        ;*     Arthur  EUls,  Conduit  Street. 


Stg^erhr.  CwrU :  Lord  Chmodhtf 
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RECENT  DECISIONS   IN  THE   SUPE- 
RIOR COURTS. 


ILm^  CIcnMilar. 

[Reporferfiy  Wm.  Finmxlly,  E8Q.»  Bwrrisier 
at  Law.'] 

TITLB. — LSA8BHOLD. — 8PKCIFIC  BSaUSST. 
— ABSSNT  or   BXBCUTORB, 

A  tniaior  gaoe  a  Uasehoid  hou$e  and  kis 
rmdmry  etiate  to  kis  wife  and  others, 
(tvAoM  he  tmomied  his  eaecMtcrsJ  tn  trmt 
iopanHU  the  wife  to  receive  the  rents  and 
profits  for  Ufe,  and  after  her  death  to  pay 
It^iefef  ;  and  he  gave  the  residue  tosneh  of 
foar  persons  as  should  survive  his  wtfe. 
Hess  four  agreed  by  deed  to  take  the  re- 
Mdue  as  tenants  in  common.  The  testator^s 
w^e  was  permitted  by  her  co-executors  to 
remmn  in  possession  of  the  house  during 
her  Hfe.  Held,  that  the  co^eaeecutors  had 
not  thereby  assented  to  the  legacies  to  the 
residuary  legatees,  and  that  at  the  wift^s 
death  the  leasehold  was  assets  in  their  hands, 
ami  they  coM  make  a  title  theretif  to  a 


Thb  qiaestion  in  this  appeal  arose  in  a  «uit 
hy  infonnation  filed  by  me  Attorney-general 
for  an  account  and  payment  of  duty  upon  lega- 
CMS  giTen  by  a  will,  dated  in  1814,  whereby 
the  testator,  after  giving  certain  legacies  and 
annuities,  gare  his  leasehold  house  in  Bath, 
and  his  lenduary  estate,  to  his  wife  and  four 
others,  on  trust  to  permit  his  wife  to  take  the 
rents  smd  prafiU  ihereof  for  her  life,  and  after 
her  decease  he  gave  further  pecuniary  legacies, 
and  then  gave  the  residue  to  such  of'  four  per- 
sons named  as  should  survive  her;  and  he 
appointed  her  and  the  other  four  trustees  his 
executors.  The  testator  died  in  October  1814. 
His  wiU  was  proved  by  his  widow  and  three  of 
the  executors,  the  fourth  renouncing  probaU. 
One  of  the  executors  who  proved  died  m  1816. 
In  1817  the  four  residuary  legatees  a^^d  by 
deed  to  take  their  interesto  as  tenants  in  com- 
mon. Hie  widow  having  been  permitted  to 
eojoy  the  house  in  Bath  during  her  life,  died  in 
lurch  1823,  leaving  two  executors  surviving, 
via.,  John  Lane,  since  deceased,  and  the  de- 
lieDdwit  James  Potter,  who  thereupon  paid  the 
lq;Bcies  which  then  became  pavable,  and  di- 
vided the  reaidne,  except  the  said  house,  among 
lihe  rssidoiay  legatees.  The  house  was  sold  in 
Awfl  1833,  for  1,800/.,  to  Dr.  Bowie,  who, 
aner  paying  270/.  as  deposit,  was  let  into  pos- 
seBsion,  Dut  the  contract  was  never  completed. 
The  executors  computed  the  legacy  duty  ari^ 
Bing  under  the  will  at  1,020/.,  but  did  not  pay 
]|  f  and  on  the  filing  of  the  injunction  it  became 
B  question,  whoand  what  property  was  liable 
Id  the  crown  for  the  duty. 

The  decree  made  in  the  cause  an  1898  directed 
die  usual  aniBiiats,  and  declared  Potter  and 
the  lepmentatives  of  Lme  bound  to  pay  the 


duty,  without  prejudice  to  any  qusstion  between 
the  parties  interested  under  ttie  will,  by  whom 
kuch  payment  should  ultimately  be  borne.  It 
was  farther  declared,  that  the  leasehold  house 
was  liable,  in  the  first  instance,  for  the  pay- 
ment, and  it  was  referred  to  the  Master  to  in- 
quire whether  a  good  titie  could  be  made 
Uieieto,  and  from  what  time,  ice. 

In  1642,  the  Master  reported  that  the  de- 
fendants could  not  make  a  good  title,  on  the 
ground  that  the  house  had  been  specifically- 
bequeathed  to  the  testator's  widow  for  her  lif^ 
with  remainder  to  the  residuary  kgalees,  and 
tlwt  the  executors  having  assented  to  the 
legacy,  the  house  ceased  to  be  asssU,  and  was 
vested  in  the  legatees,  and  therefore  the  execu- 
tors having  no  mterest  in  it,  could  not  give  a 
title  to  a  purchaser.  The  representotives  of 
Lane  excepted  to  the  report.  The  Master  of  the 
Rolls  allowed  the  exception.'  ^  , .  ,     , 

This  was  an  appeal  from  his  lordship  s  de- 
cision. ,  ^^     ,--    , 

Mr.  Swanston,  Mr.  Boupdl,  and  Mr.  fVoodr 
for  Dr.  Bowie,  in  support  of  the  appeal. 

Mr.  Bethen  and  Mr.  Lloyd,  con«,  tot 
FMIepand  the  representatives  of  the  deceased 
executor.  .  -^ 

ThsMiiguments  used  were  to  the  same  effect 
as  those  urged  in  the  court  below.  The  autho- 
rities cited  were  the  same. 

The  case  ha^ng  stood  over  for  considera- 
tion,— .   , 

The  Lord  ChanceUor  now  gave  judgment: 
A  testator  by  his  wiM,  after  bequeathing  severri 
lemdes,  left  a  leasehold  house  in  the  city  of 
Bath,  together  with  all  his  real  and  personal 
estate,  to  trustees,  on  trust  to  permit  his  wtfe 
to  take  the  rwits  and  profits  for  her  life.  The 
trustees  so  appomted  were  also  his  executors. 
After  the  death  of  the  wife  of  the  testator,  and 
the  satisfa'ction  of  some  legacies  and  paymente, 
the  trustees  were  directed  to  convert  aU  the 
real  and  personal  estate  into  money,  and  divide 
it  among  such  of  certain  persons  as  miffht  be 
living' 1^1  the  time  of  the  wife's  death.  It  was 
to  be  observed,  that  the  leasehold  house  was 
menti(med  as  forming  part  of  the  persoiMl 
estate.  The  terms  of  the  trust  were,  that  the 
wife  should  recttve  the  rente,  interest,  and 
profite.  The  enjoyment  was  therefore  *o  b«  ift 
i^e.  On  the  death  of  the  widow  of  the 
testator,  flie  trust  was  at  an  end.  Whether  the 
persons  named  for  the  execution  of  the  trust 
jrew  executors  or  trustees,  their  duties  remained 
the  same:  they  were  to  pay  the  rsote  and 
profite  to  the  widow  for  her  hfe ;  th^  were  to 
pay  annuities,  and  at  the  death  of  the  widow 
and  annuitants,  they  were  to  convert  the  whole 
of  the  property  into  money.  No  part  of  it  wa» 
^tinguisned  from  the  rest :  all  was  given  as 
residue,  and  formed  general  assets  in  the  hand* 
of  the  executors,  to  be  divided  among  ttte 
legatees.  After  the  death  <rf  the  wife,  tte^ 
leasehold  property  became  a  portion  trf  the 

Sneral  assete.    Tlie  case  wiS  widely  different 
>m  that  of  a  gift  of  a  term  with  remainder  to 
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Stiperkr  Comrtt:  )to2Kr.— TiM^CXmediDr, 


another.    The  eafeeptum  must  be  allowed^  and 
#to  order  oTthe  Master  of  the  BoHs  affirmed. 
Anomey^'€feneral  v.  Potter  and  others  I9th 

llUHfl  CMct. 

[/{tfjDor^ed  5jr  Samuel  Miller,  Bsa.,  Bar- 
fitter  at  IfOir.l 

F&AaTICE. — SOLUSITO&  ANB  CLIBMT. — TAX* 
ATION  OF  COSTS'  UNI>KR  ^  ii  7  VICT.  C.  73b 

On  a  referettee  to  the  Master  to  tax  a  9oHti' 
tor's  but  qf  costs,  under  the  6  ^7  Viet,  c. 
73,  and  to  take  an  aeeotmt  of  sums  received 
and  paid  hy  tke  soMeitor  on  aceomtt  of  his 
cMmt,  the  eomrt  mil  not  include  in  the  tiu 
qniry  asum  claimed  by  way  ofset-cffto  be 
due  to  the  client  for  goods  and  work  and 
labour  suppUed  by  him  to  the  soUeiton 

A  PETITION  in  this  matter  was  presented  in 
Deeember  last,  praying,  for  the  U8«al  order 
under  the  6  &  7  Vict.  c.  73,  to  tax  the  bUl  of  a 
deceased  solicitor,  and  to  take  an  account  of 
all  sums  received  and  paid  by  him  on  aeeount 
of  the  petitioner.  The  petition  stated  that  the 
.  bill  of  costs  claimed  ta  oe  due  to  the  solicitor 
exceeded  1,200/.,  that  various  sums  had  been 
paid  to  the  solicitor  during  his  life  in  respect 
thereof,  and  that  besides  the  sums  so  paid, 
there  was  a  sum  of  67L  due  to  the  petitioner 
for  medicine  and  medical  attendance,  the  bill 
for  which  had  been  delivered  to  the  adminis- 
tratrix of  the  solicitor;  and  praved  for  a  refer- 
ence to  the  Master  to  tax  the  biUs,  and  take  an 
account  of  the  sums  so  received  and  paid,  and 
also  of  the  sum  so  due  for  medicine  ana  medical 
attendance.  On  the  I5th  of  December,  an 
order  was  made  by  consent^  according  to  the 
prajsr  of  the  petition,  power  being  Reserved  to 
the  administratrix  to  deliver  any  farther  bills 
that  might  be  claimable  by  her  against  the 
petitioner.  A  deficiency  having  occurred  in 
drawing  up  this  order,  in  conseauence  of  its 
being  suggested  that  the  Master  had  not  the 
power  to  inquire  into  a  medical  bill,  the  matter 
was  again  brought  before  the  courf  to  be 
spoken  to  on  minutes. 

Miller,  in  support  of  the  order,  contended, 
that  as  it  had  been  the  subject  of  arrangement 
by  the  terms  of  which  tne  respondent  was 
allowed  to  deliver  any  further  bilU  that  could 
be  claimed  against  the  petitioner,  the  sum  men- 
tioned in  the  petition  as  the  amount  of  the  bill 
in  question  must  be  considered  as  admitted, 
and  so  allowed  by  the  Master,  if  it  should  be 
held  that  he  had  not  the  power  of  inquiring 
into  it,  and  that  at  all  events  the  petitioner 
should  not  be  deprived  of  his  right  of  set-off 
when  it  was  avowed  on  the  other  side  that  Uie 
estate  of  the  solicitor  was  insolvent. 

Fhllett,  contrite  insisted  that  the  Master  had 
no  power,  nor  would  he  take  upon  himself  to 
inquii'e  into  the  charges  of  a  surgeon's  bill,  and 
.  that  as  there  was  a  suit  pending  for  the  admin- 
istration of  the  solicitor's  estate,  the  petitioner 
must  establish  his  claim  before  the  Master  in 
the  usual  way. 


The  Master  <{ftke  Aotts  aaid,  then  was  no 
power  under*  lm»  act  fpr  directiBg  the  taxing 
master  to  take  an  account  of  the  bill  in  ques- 
tion, and  the  order  must  be  varied  in  that  par- 
ticular, but  the  peli^er  tauAt  prove  his  debt 
before  the  Master  in  the  amninistratioa  suit, 
and  in  taking  the  Mcoimt  bsloi*  te^taamg 
master  the  petitioner  xaust  have  credit  for  the 
amount  of  any  debt  which  he  should  estabfish 
before  the  Master  io  the  siut. 

In  re  Harrisotk,    Jan*  21,  1M&. 


VCccsCtaacsUas  ef  Sacbai. 

[Repwrted  by  B.  VasWWAOT  N^lb^  Biq.,  Bkrruisr 
at  Lam.} 

WILL,   CONSTRUCTION   0P«  —  PB&CMkTOKY 
WORDS.— ^RU  ST. 

A  testator  exhorted  and  entreated  a  p^atu,  to 
whom  he  had  absolutely  bequeafhed  aU 
his  property,  to  make  ample  protisum,  by 
doM  or  wUl,  for  his  only  dauyhter  and 
granddaughter,  and  expressodhis  confidence 
and  beU^  that  the  donee  would  do  so, 
Hdd,  not  sufficient  to  create  a  trust  m 
faoour  of  the  granddaughter. 

This  was  a  demurrer  to  a  biH  by  a  party 
who  claimed  to  be  cestui  que  trust  under  the 
will  of  her  grandfather.  It  appeared  that  the 
grandfather,  by  his  will,  after  reciting  that,  he 
''was  desirous  of  making  a  suitable  provision 
for  his  dear  wife  and  daughter,  ana  grand* 
daughter,'' continued  thus :  "Tomani^t  my 
deep  affection  and  unbounded  confidence 
towards  my  said  dear  ^rife,  and  believmg  her 
to  be  actuated  by  the  most  maternal  regaod 
towards  our  child,  and  intending  to  mask  my 
feelings  Awards  her,  now  dimfore  "—there 
followed  a  bequest  to  his  wife  of  all  his  estate 
and  effects, — **  to  hold  the  same  for  her  s<de 
use  and  benefit,  except  the  bequest  to  my 
daughter,"  she,  ''well  knowing  my  sentunenta 
as  one  does,  and  I  relying  on  ner  attachment 
to  our  daughter,  and  believing  that  she  will  act 
generally  under  the  immediate  advice  and 
ju(^ment  of  my  executors.'*  'P^eae  piDrisioBs 
were  followed  by  a  direction  to  catt  in  the  out- 
standinjr  parts  of  the  estate,  and  invest  the 
same  "  m  my  wife's  name,  or  jointly  with  my 
executors,  as  maybe  deemed  most  agreeable 
to  my  wife."  And  then  the  testator,  redting 
that  lie  had  thereby  manifested  complete  coiw 
fidence  in  his  wife,  by  giving  her  the  control 
over  his  property,  wnich  she  would  exerdae. 
proceeded :  "  I  earnestly  conjure  her,  under 
the  advice  of  my  executors,  fort^^ith  to  make 
ample  provision,  by  deed  or  will,  for  oar  only 
child  and  grandchild,"  taking  especial  care  that 
the  husband  of  the  daughter  shall  not  have 
any  control  over  the  provision  so  made  for  her. 
The  testator  ended  by  givmg  all  the  residue  of 
his  real  and  personal  estate  to  his  wife. 

The  testator's  wife'  died  during  his  life  time. 
After  her  decease  he  made  a  codicil  to  his  wilL 
thus  legally  republishing  it ;  but  the  codicil  did 
I  not  uSect  any  of  the  provisions  before  men- 
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«fll  of  a  iBflacv.    The 


nodSbrng  but  a  gift  to  a  aer* 


her  fanrijindt  Ibom  wlKnii 
been  divoned  «  mesfd  ef  toro.  Hie 
j^pdartrteiin  the  property  wai  in  the  execur 
ilia,  agaiaet  whoai»  ihm  testator's  danf^ter,  and 
her  lynbaDd,  the  hill  was  filed  by  the  grand- 
^■ghtor,  pimyiag  to  have  the  wiH  estabnshed, 
aad  its  trusts  performed  in  her  finrour.  To 
tfaia  bill  the  hosband  of  the  testator's  daughter 
Jeauiiiwl,  on  the  ground  dmt  the  directions  in 
Ae  testator's  wiU  were  of  too  Uncertain  a  kind, 
and  left  too  much  to  the  discretion  of  his  wife, 
any  such  trust  in  fiivonr  of  the  grand- 
as  the  court  could  carry  into  ezecu- 


MetkM  and  Wright^  for  the  demurrer,  cited 
MendHk  v.  Hetm§t,  1  Sim.  542$  Sale  v. 
JfeSfv,  1  8im.  534 ;  Jif«^A^  ▼.  JiCai^A^  3  Beav. 
148. 

Wdk^tMy  Stewart^  and  GfrnnsAaio,  for  the 
bin,  eautended  thit  the  first  part  of  the  will, 
by  wbich  an  absolute  authority  over  the  pro- 
petty  bequeathed  was  given  to  the  wife,  was 
cot  down  by  the  subsequent  directions  in 
tewor  of  the  daughter  «id  granddauff hter ; 
whidi  aant  be  eonsidend  as  one  of  the  db^jects 
lastoBiyirtid  by  the  testator,  though  the  desire 
of  manifestiiig  affection  to  his  wife  influenced 
-^  node  of  ghring  eflbct  to  his  intention. 
Thef  said  that  confidenee  was  synonymous 

'  with  trust ;  and  that  although  the  wire  was 
dead,  the  eaucutors,  under  whose  advice  she 

.  wuato  act,  wera  still  alive,  and  must  be  looked 

.  upon  aa  the   trustees.     Besides,   the   court 

•  wvuld  never  allow  a  trust  to  fiul  for  want  of  a 
UuatiL.     They  distinguished   the  ease  from 

'  ijgrsrfirt  V.  HmMgey  by  observin^^,  tiiat  tiiere 
the  aoMttit  of  tiie  property  on  which  tiie  trust 

t  was  •»  attach  was  uncertain,  and  the  penons 
in  wiiuau  fiivour  it  was  nuide  unascertained ; 
of  which  circumstanoes  was  hen  the 
l^ey  noticed  the  improbability  of  a  tes- 
tator giving  a  le^u^  to  his  servant,  and  yet 
makinff  bo  provision  for  his  daughter  and 
grnd&ughter,  as  a  proof  that  at  the  time 
wlwai  he  made  the  codicil  be  supposed  himself 
to  have  made  provision  for  them ;  and  argued, 
that  at  all  events,  under  the  equity  of  the  wife 
to  have  a  settlement  out  of  her  fortune  upon 
hsrsdf,  her  daughter  was  entitled,  so  long  as 
tiK  aasitiier  did  not  disclaim  that  right,  tocome 
in  and  call  upon  the  court  to  secure  her  pro- 

'  portion,  and  dted  Wood$  v.  Wood$^  1  M.  &  C. 
401 ;  Rmkes  v.  Wtatd,  1  Hare,  446 ;  and  Eli- 
ktmk  V.  JMbatolMM,  5  Ves.  737. 

Bis  Honour  said,  it  seemed  to  him  a  veiy 
plain  case^  He  did  not  assent  to  the  proposi- 
tion, that  while  tbe  fund  remained  in  the  bands 
of  the  trustees  in  a  state  of  quiescence,  and 

'  ndther  the  mother  nor  the  husband  had  done 
any  act  showing  a  wish  to  change  its  situation, 

.  the  present  plaintiff  had  any  interest,  as  in 
right  of  her  mother,  which  the  court  could 
enforce.  Then  as  to  the  will;  it  appeared  to 
him  that  there  was.  a  great  confusion  in  the 
mind  of  the  testator  about  the  law.  His 
Honour  then  read  the  passages  before  quoted 


fiom  the  wiU,  remaridnff  that,  #oni  all  theirst 
part  previoiis  to  the  direction  to  inve^  he 
eonld  not  spell  out  that  the  will  mtimated  that 
the  daughter  or  granddaughter,  or  botl^  shosdd 
be  ownen  dT  the  thing  given  to  the  wife ;  but 
that  the  words  amounted  to  a  gift  to  her,  for 
her  own  use  absolutely.  Then  the  direetion  to 
invest,  which  she  had  a  light  to  call  upon  the 
trustees  to  make  in  her  name,  did  give  a  most 
complete  anthority  over  the  property  to  the 
wife.  Now  how  was  that  cut  downt  His 
Honour  read  the  precatory  words  in  fovonr  of 
the  daughter  and  granddaughter,  and  observed 
that  he  did  not  see  how  the  request  to  make 
ample  provision  for  them,  could  show  that  the 
whole  of  what  should  come  to  the  wife,  or  any 
deihiite  proportion  of  it,  should  be  settled  od 
the  child.  The  power  to  make  the  settlement 
by  will  hnplied  that  the  wife  was  to  have  her 
wnole  life  to  make  the  provision.  But  even  if 
the  words  **  ample  provision  "  could  amount  to 
a  gift  of  the  whole  of  a  testator's  real  and 
personal  esteto  in  any  case,  it  could  not  do  so 
here,  where  the  testator  went  on  to  |nve  the 
residue  to  his  wife.  Then  as  to  tiie  codicil ;  it 
aeaned  to  him  to  leave  the  will  just  where  it 
found  it.  It  republished  the  will,  but  nothing 
more.  When  the  wUe  was  dead,  the  testator 
might  say,— The  great  object  of  my  bounty  is 
gone;  I  will  leave  the  law  to  take  care  of  my 
one  child. 

Demurrer  aUdwed« 
Wmek  V.  JiWftoa,Dec.  14,  1844. 


flarnif  18titriy. 

(Before  the  Four  Judges.) 

[lUjwrtedb^  John  Hamkrton,  Esq.,  Ikr- 
risler  at  Lair.] 

CXBTiriCATfi   OF  COSTS  UNDBR  THE    HIGH- 
WAY ACT,  5.&  6  W.  4.  c.  50,  s.  95. 

It  it  we*  imperaiive  m  a  judge  who  triM  a 
road  indi^ment,  to  grant  a  cerHfieatt  fbr 
eotts  fmder  all  eircnmstances  under  the  9^ik 
$eefim  qf  the  statute  6  c^  6  PT.  4,  c.  .v. 

I  Where  an  indictment  was  preferred  against  the 
inkabUauts  of  a  toienslupfor  the non-repmr 
of  a  highway,  by  order  qf  the  magistrates 
at  special  sessions,  and  the  defendants  were 
acquitted  on  the  ground  that  the  road  in 
question  was  not  proved  to  be  a  highway  for 
carriages,  and  the  judge  who  tried  the  case 
gave  a  certificate  {under  section  95)  for  the 
costs  qf  the  prosecution,  under  the  fw»reff- 
sion  that  the  statute  required  him  to  do  so, 
and  that  he  had  no  discretion  on  the  subject : 
the  court  set  aside  the  judge's  certificate, 
being  of  opinion  that  the  g5th  section  only 
aopfiedin  cases  where  the  road  indicted  teas 
Joutid  to  be  a  highwajf. 

In  the  month  of  December  1842,  the  sur- 
veyor of  highways  for  the  township  of  Heanor, 
in  the  parish  of  Heanor,  was  summoned  before 
the  justices  assembled  at  ffpedal  sesswm,  at 
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Derby,  pursuant  to  the  94tii  sec.  of  the  High- 
way Act,  5  &  6  W.  4,  c/  50,  relative  to  the 
repair  of  a  road  call^  Milne  Hay  Lane,  in  the 
township  of  Heanor.  The  road  in  questkm 
was  al^ged  to  be  a  carriage  road,  and  to  be  out 
of  repair.  The  surveyor  contended  before  the 
justices  that  the  road  was  bot  a  road  for  car- 
riages, but  had  only  been  used  as  a  bridle  road. 
The  magistrates^  acting  under  the  JmyjiiBsion 
that  the  statute  left  them  no  discretion  in  the 
matter,  directed  a  bill  oi  indicttnent  to  be  pre- 
ferred against  the  inhalntants  of  the  township 
of  Heanor.  The  case  was  tried  before  Tmdal, 
C.  J.,  and  a  special  jury;  at  the  spring  assises, 
1644,  for  the  county  of  Derby,  and  the  defend- 
ants were  acquitted  on  the  ground  that  it  was 
proved  that  the  itoad  in  question  had  never 
been  used  as  a  highway  for  carnages.  In 
Baster  term  following,  application  was  made 
to  the  court  for  a  ruk  to  show  cause  why  a 
verdict  should  not  be  entered  for  the  crown, 
or  why  there  should  not  be  a  new  trial,  which 
was  mused.  In  May  1844,  a  summons  was 
taken  out  for  the  defendants  to  appear  before 
TMai,  J.  C,  to  show  cause  why  he  should  not 
certify  for  the  prosecutor's  costs,  pursuant^o 
the  slat.  5  &  6  W.  4,  c.  50,  s.  95,  which  enacts, 
that  "  the  costs  of  such  prosecution  shaU  be 
directed  by  the  judge  of  assize  befomwhom 
the  said  indictment  is  tried,  or  by  the  justices 
at  such  quarter  sessions,  to  be  paid  out  of  the 
rate  madfe  and  levied  in  pursuance  of  the  act 
in  the  parish  in  which  such  highway  shall  be 
situate."  The  learned  ju4ge  did  not  think  that 
the  facts  of  the  case'- justified  him  in  giving  the 
prosecutor  his  costo,  but  being  of  opimon  that 
the  words  of  the  statute  gave  him  no  power  of 
exercising  a  discretion  on  the  subject,  ne  made 
the  following  order :— "  TAe  Qnem  v.  The  In- 
kabitaut$  of  Heanor,  upon  hearing  counsel,  and 
the  attornm  or  agents  on  both  sides,  and  by 
consent,  I  do  order  that  the  associate  for  the 
midland  circuit  attend  with  the  nisi  prwt  record 
for  the  Durpose  of  indorsing  thereon  my  certi- 
ficate for  the  prosecutor's  cosU,  pursuant  to 
the  statute,  dated  the  37  of  May  1844.  N.  C. 
HindaV*  A  rule  was  afterwards  obtained  in 
Trinity  Term  last  for  a  rule  to  show  cause  why 
the  judge's  certificate  for  costs  should  not  be 
set  aside. 

Mr.  Hwif/rey  and  Mr.  QaUy  showed  cause. 

In  the  first  place,  the  road  in  question  is  a 
highway  ^thin  the  meaning  of  the  statute,  and 
therefore  the  judge  was  justified  in  granting 
the  prosecutor  his  costt.  'Die  interpretetion 
clause,  section  5,  enacts,  that  the  word  "  high- 
ways," shall  be  understood  to  mean  aU  **  roads, 
bridges,  (not  being  county  bridges,)  carriage- 
ways, cartways,  horseways,  bridleways,  foot- 
ways, causeways,  churchways  and  pavements." 
The  defendants  do  not  deny  the  road  indicted 
to  be  a  bridle  road,  but  they  deny  it  is  «  roeA 
for  carriages. 

Secondly,  the  court  will  not  set  ande  the 
certificate  of  a  judge,  in  a  case  where  he  has 
huisdiction  over  the  subiect-matter,  and  where 
he  has  exercised  his  discretion  as  to  granting 
the  certificate.    Where  a  judge  certifies  that  an 


action  of  trespass  is  wiUfdl  and  malifions^  this 
court  will  not  entertain  an  application  Co  set 
aside  such  a  certificate.  In  Rig.  v.  Tie  KorC 
Hf  Rtidnor,*^  an  application  was  made  fsr  a 
mandamus  to  magistrates  to  convict  a  mumjot 
of  hijghways  in  £e  penalty  of  5/.  for  the  noii* 
repair  of  a  highway,  and  to  order  this  repair  <if 
the  road ;  but  the  court  refused  the  iqiplicatioB, 
obserY^ng,  that  the  magistrates  were  to  exeroM 
a  discretion  on  the  subset,  and  that  the  woidt 
''  shidl  consist,"  woula  of  themselves  import  a 
judicial  act  on  the  part  of  the  magistrates.  In 
Reg.  V.  Tke  JnsHeet  qf  the  Weti  Bidmf,^  the 
justices  at  petty  sessions  allowed  certam  sur- 
veyors' accounts,  under  the  impreesion  that  an 
appeal  lay  at  the  quarter  sessions.  The  oomt 
then,  after  deciding  that  no  appeal  lay  at  the 
quarter  sessions,  refused  a  mandamus  to  tha 
justices  at  petty  sessions  to  review  their  do* 
cicion,  on  the  ground  that  the  justices  at  pattf 
sessions  having  jurisdiction  over  the  snlject- 
matt«r,  this  court  would  not  inquire  into  Hie 
motives  and  reasons  which  led  to  that  dekermi* 
nation.  [PaiiestmtJ.  The  framers  of  this  act 
of  parliament  seem  to  me  never  to  have  con- 
templated the  question  of  highway  or  no  high- 
way, but  merely  the  obligatbn  to  repair.] 

Mr.  Wkitekmr9t  was  not  heard  in  airport  of 
the  rule. 

Lord  Denimm,  J.  C.  Other  judges  have 
thought  with  the  Lord  Chief  Justice,  that  dkej 
were  bound  to  certify  for  costs  under  ciiaua- 
stances  such  as  the  present  How  the  legisla- 
ture intended  the  judges  to  act,  I  do  not  know^ 
but  I  was  induced  to  doubt  whether  this  could 
possibly  have  been  the  intention  of  the  legis- 
lature, from  the  very  gross  nature  of  a  case 
which  came  before  me  on  circuit.  The  prose- 
cutor there  attempted  to  throw  on  the  pariah 
the  burden  of  repairing  an  occupation  road, 
and  then  boldly  contended,  that  whether  he 
succeeded  or  not  in  proving  the  road  indicted 
to  be  a  highway,  he  was,  neverthdess,  entitled 
to  have  the  costs  of  the  prosecutioa  paid  by 
the  parish.  To  hold  that  a  prosecutor  was 
entitled  to  costs  under  such  circumstances^ 
would  be  to  offer  a  premium  on  IndictoseDta. 
On  further  consideration,  I  found  that  my 
brother,  J.  Patteson,  had  held  as  we  are  nam 
disposed  to  hold,  ^at  the  clause  in  the  statute 
onlv  attaches  where  the  road  indicted  is  proved 
to  be  a  highway. 


If 


had 


the  learned  judge 
been  told  this,'  he  probably  would  not  have 
granted  the  certificate.  So  we  shall  not  con- 
sider that  he  has  exercised  a  discretion  accords 
ing  to  his  view  of  the  law,  when  we  find  fiuts 
Imore  us  which  were  not  mentioned  in  the 
affidavits  on  the  application  to  him* 

Rule  absolute. 

The  Qaeai  v.  Tke  InkMtmUe  qf  Heanor. 
Hilary  Term,  1845. 


*  9  Car.  &  IHiyne,  288,  note. 
'  1  a  B.  R.  624. 
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{nepevied  hjf  B.  H.  WooimToe,  Bsq.,  BarritUr  at 
Xaw.] 

IMTBBPX«BADBR.  —  RBLIBF  OF  8HBRIFP. — 
CONDUCT  or  CMDBBSHBRIFV.  —  6  &  7 
VICT.  C.  73. 

The  court  refused  to  grmU  relitfto  a  sheriff 
under  the  Interpleader  Act,  where  it  ap- 
peared that  the  undersheriff  had  made  a 
communication,  by  which  the  issuing  of  a 
fiat  in  bankruptcy  against  the  execution- 
debtor  had  been  accelerated,  notwithstand- 
ing the  undersheriff  had  been  professionally 
concerned  for  certain  creditors  of  the  dAtor 
btfore  the  writ  of  execution  was  delivered  to 
him,  and  the  6  ^7  Viet.  c.  73,  has  repealed 
the  22  Ge^T^/er,  JBTi.  14*  by  which  a 
pendtKwas  wiposed  upon  any  undersheriff 
who  should  act  as  a  solicitor,  attorney,  or 
agent,  at  anyplace  where  he  should  execute 
the  office  of  undersheriff. 

Barstow  applied  under  the  Interpleader  Act 
for  a  nile,  caIl«Dgonthe  execution-creditor  and 
ebiraants  of  certain  goods  seized  by  the  sheriff 
of  Dorset,  to  appear  before  the  court  and  stete 
tlie  nature  of  their  claimfl.    It  appeared  that  a 
writ  of  Ji,  fa,  on  a  judgment  against  the  de- 
fendanty  entered  up  on  a  warrant  of  attorney, 
came  to  the  under8heriff*8  hands  on  the  5th  of 
Dec,  and  on  the  same  day  the  goods  of  the 
defendant  were  seized.    On  the  6th,  the  under- 
sheriff  receiTed  a  notice  of  claim  to  the  goods 
in  question,  by  certain  parties  claiming  under 
a  deed  of  settlement.    On  the  7th,  a  fiat  in 
beakmptcv  issued  against  the  defendant.    On 
the  9th  Uecember  an  interpleader  summons 
was  obtained,  which  was  hourd  before  Wights 
man,  J.,  at  chambers,  and  opposed  on  an  affi- 
davit by  the  plaintiff's  attorney,  stating  that 
he  was  informed,  and  believed  that  at   the 
time  of  the  issuing  of  the/. /a.  at  the  suit  of 
the  plaintiff,  the  undersheriff  was  acting  as 
agent  to  the  petitioning  creditor  under  the  fiat 
against  the  defendant,  and  that  after  the  writ 
had  reached  his  hands,  and  before  the  fiat  had 
itsiied,  the  undersheriff  had  made  a  communi- 
cation to  the  parties  prosecuting  the  fiat,  by 
which  the  issmng  of  such  fiat  had  been  accele- 
rated, and  the  plaintififs  execution  frustrated ; 
that  on  delivering  the/. /a.  to  the  undersheriff 
on  the  5th  Dec.,  he,  the  undersheriff,  looked 
at  the  amount  indorsed,  and  then  observed, 
&at  it  would  be  of  no  use  to  execute  the  writ, 
at  a  docket  would  be  immediately  struck  against 
the  defendant,  and  that  the  deponent  thereupon 
requested  him  to  execute  a  bill  of  sale  to  the 
execution-creditor,  which  he  refused  to  do, 
notwithatanding  there  was  ample  time  to  do  so. 
TTie  aflldavit  of  the  undersheriff  in  answer,  de- 
nied collusion,  and  stated  that  before  the  writ 
of  JE./a.  in  question  reached  his  hands,  he  had 
been  concerned  for  certain  creditors  of  the  de- 
fondant,  but  did  not  negative  the  statement  that 
he  had  made  a  communication,  by  which  the 
'  of  the  fiat  had  been  accelerated. 


Barsiow  submitted,  that  under  the  cirom- 
stances  of  the  case  the  undersheriff  was  justified 
in  the  course  he  had  pursued,  more  particularly 
since  the  act  6  &  7  Vict.  c.  73,  which  repealed 
the  22  Geo.  2,  c.  46,  s.  14,  by  which  it  was 
provided,  that  no  undersheriff  or  his  deputy^ 
should  act  as  a  solicitor,  attomev,  or  agent,  or 
sue  out  inv  process  at  any  place  wnere  he  should 
execute  the  office .  of  undersheriff  under  a 
;y  of  ^0/.  lliat  being  so,  he  waa  bound 
with  a  vkw  to  the  interests  of  his  clients, 
and  alao,  for  the  protection  of  the  general  cre- 
ditors, when  a  fiat  was  about  to  issue,  to  make 
the  connmnication  in  question.  That  he  was 
the  more  justified  in  such  a  course  when  the 
judgment  on  which  the  execution  had  issued 
was  on  a  warrant  of  attorney,  a  circumstance 
in  itself  auspicious.  That  this  proceeding  was 
very  dififerent  in  its  nature  from  the  colhisive 
acts  of  the  parties  in  other  cases  in  which 
similar  ^plications  had  been  refosed. . 

fVilUmns,  J.  Suppose  the  sheriff  had  exe- 
cuted a  bill  of  sale,  and  it  had  subsequently 
turned  out  that  it  could  not  be  sustained  under 
the  Bankruptcy  Act,  what  penalty  did  he 
incur  ? 

Barstow,-^The  liability  to  an  action.    The 
execution-creditor  has  no  right  to  .demand  a 
bill  of  sale  hnmediately  under  the  drcumstances 
here,  where  the  judgment  was  on  a  warrant  of 
Bttfi/mety,  and  a  fiat  was  on  the  eve  of  issuing. 
In  making  the  communication  in  question,  in 
order  that  the  creditors  might. come  in  and 
sharapvateably,  he  committed  no  dereliction,  of 
duty.    The  sheriff  might  have  called  pn  the 
posse  oomitaHk  in  executing  the  writ.    The 
undersheriff  was  here  professionally  concerned 
for  creititors  of  the  defendant  before  the  plain- 
tifiTs  writ  reached  him,  which,  in  the  present 
stete  of  the  kwhe  had  a  right  to  be,anaadu^ 
was  thus  cast  upon  him  before  he  recdved  the 
writ,  which  hewasboundte  discharge  aiierwards. 
The  case  was  altogether  different  from  that  of 
Dudden  v.  Long,^  which  at  first  sight  might 
appear  an  authority  against  the  application, 
where  the  court  discharged  a  rule  msi  for  an 
interpleader,  rule,  because  the  undersheriff's 
partner  was  solicitor  to  a  fiat  under  which  the 
defendant  had  been  declared  a  bankrupt.    But 
the  ground  of  that  decision  was,  that   the 
undersheriff,  who  for  that  purpose  was  identi* 
fied  with  his  partner,  had  assumed  a  character 
which  disentitled  him  to  the  relief  he  sought, 
subsequently  to  the  deliverv  of  the  writ  of  exe- 
cution into  his  hands.    But  here  the  under- 
sheriff had  been  concerned  for  the  defendant's 
creditors,  which  since  the  new  act  he  lawfully 
might  be,  long  before  the  writ  of  execution 
imed.    Whatever,  therefore,  might  have  been 
the  -MMe  before  the  late  act,  the  undersheriff 
was  in  the  present  state  of  the  law  justified  in 
the  eooinct  he  had  pursued. 

fVilliams,  J.  No  doubt  the  case  of  IWcfea 
V.  Long,  which  has  been  referred  to,  is  one  in 
whieb  the  fisicts  were  much  stnmger  than  in  the 
present,  but  that  case  is  important  as  recognis- 
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ing  the  principle  on  which  the  undenherifF 
orainanly  acts  and  ought  to  act,  namely,  that 
of  entire  impartialitjr  between  the  contendinf? 
parties*  Though  it  is,  no  doubt,  under  the  act 
referred  to,  competent  to  the  undersheriff  to 
act  as  an  attomejr  during  his  undershrierally, 
still  he  is  not  at  hberty  to  take  any  steps  which 
mav  have  the  effect  of  defeating  a  writ  of  exe- 
cution which  has  been  delivered  to  him.  Mr. 
Bemtow  admitted,  and  indeed  it  must  be  as- 
sumed, that  the  undersheriff  did,  in  fact,  make 
the  communication  complained  of,  and  in  re- 
ferring to  the  case  of  Duddf.n  v.  Longf,  which 
he  very  properly  brought  to  my  notice,  at- 
tempted to  distinguish  it  from  the  present.  I 
think  he  has  not  done  so  successfully.  The 
undersheriff  had  no  right  to  make  a  communi- 
cation, of  which  the  effect,  whether  more  or 
less,  might  be  to  hasten  the  issuing  of  the  fiat, 
and  he  ought  to  have  held  his  hand  as  a  prac- 
titioner, and  refrained  from  giving  assistance 
to  either  of  the  parties  in  the  contest.  The 
rule  on  which  the  courts  act  in  cases  of  laches, 
shows  how  strictly  they  hold  the  sheriff  to 
Ms  duty  before  they  consent  to  interpose  in  the 
manner  now  prayed,  and  if  there  be  any  sound 
reason  for  this  rule,  how  much  more  stronglv 
does  that  reason  applv  in  proceedings  whicn 
may  essentially  affect  tue  rights  of  parties  who 
come  to  the  sheriff  for  assistance.  During  the 
pendency  of  an  execution,  the  undersheriff's 
mouth  ought  to  be  closed,  and  that  has  not  been 
die  case  here.  The  sheriff  must  resort  to  any 
other  remedy  which  may  be  open  to  him,  but 
he  has  not  entitled  himself  to  the  one  he  now 
seeks. 

Rule  refused. 
Barstow  then  applied  for  and  obtained,  on 
behalf  of  the  sheriff,  four  days'  time  to  return 
thewrit  of fi.  fa, 

Balne.    Q.  B.  P.  C.  Hilary  Terra,  f 


Cox  V. 
1845. 


Sxcle^tur. 

[Reported  by  A.  P.  Hurlestone,  Esq.,  Bar- 
rister  at  Law."] 

BILL   or   BXCHANOB. — DBFBNCB. — INTOXI- 
CATION. 

Jn  an  actum  on  a  bill  of  exchange ^  it  is  a  good 
drfenoe,  that  the  defendant,  at  the  time  he 
signed  the  bill,  was  so  nUoxicated  as  not  to 
know  what  he  was  about,  and  that  the  plam- 
isfwas  aware  of  thai. 

Assumpsit  by  indorsee  against  indorser  of 
a  bin  of  exchange ;  the  defendant  pleaded,  that 
at  the  time  when  he  made  the  indorsement  he 
was  intoxicated,  inebriated,  drunk,  and  utterly 
incapable  <^  knowing  what  he  wa3  doing :  of 
which  premises  the  plaintiff  had  notim.  To 
this  plea  the  plaintaff  demuirad  specially. 

HerN.  in  eopport  of  the  demurrer.  —  The 
plea  affimrds  no  answer  to  the  action.  Jt  is 
admitted  on  the  record  that  the  defendant  had 


received  consideration  for  tiie  bfll,  either  in 
money  or  goods ;  he  cannot  therefore  dispute 
tiie  payment,  unless  he  shows  that  die  bS  was 
procured  by  fraud.  [Perifce,  B. — The  plea 
shows  that  the  defendant  was  incapable  of 
contracting,  and  that  the  phdntiff  knew  of  tlie 
defendant's  ineapadty  at  the  time  he  took  the 
bill.]  That  allegation  is  not  equivalent  to  an 
averment  of  fraud,  llie  plea  does  not  state 
that  the  plaintiff  took  advantage  of  the  defen- 
dant's condition  in  order  to  procure  the  in- 
dorsement. If  a  person  obtains  goods  from  a 
tradesman,  and  uses  them,  he  cannot  be  al- 
lowed to  resist  the  payment  on  the  ground  that 
he  was  drunk  when  he  took  them.  TAIderson, 
B.— Not  if  he  kept  them.]  In  Beverley**s  case, 
4  Coke,  1 25  b.,  it  was  adjudged,  that  "although 
he  who  is  drunk  is  for  the  time  non  compos 
mentis,  yet  his  drunkenness  does  not  extenuate 
his  act  or  offence,  or  turn  t^  his  avail,  but  it  is 
a  great  offence  in  itself,  and  therefore  aggra- 
vates his  offence,  and  doth  not  derogate  from 
the  act  wlucli  he  did  during  that  time ;  and 
that,  as  well  in  cases  touching  his  fife,  his 
lands,  his  goods,  as  any  other  thing  which 
con^ms  him."  That  doctrine  was  pre- 
nouht^d  on  a  criminal  case ;  but  the  same  law 
must  applv  to  a  civil  suit.  It  would  be  strange 
if  a  detenoant  could  sav — "  I  owe  the  money, 
but  I  have  committea  an  offence  by  getting 
drunk,  and  therefore  I  \rill  not  pay.'  In  Co. 
Latt.  p.  24/  a.,  it  is  said  that  nan  compos  mentis 
arising  from  drunkenness  "  shall  give  no  pri- 
vilege or  benefit  to  him  or  his  heira."  In 
Johnson  v.  MedUcott,  1  Ves.  sen.  19>  Sir  /. 
JekyUy  M.  R.,  decided  that  the  having  been  In 
drink  is  no  reason  for  relieving  a  man  against 
any  deed  or  agreement  gained  firom  him  when 
in  those  circumstances.  The  same  law  is  laid 
down  in  Newland  on  Ckmtracts,  365.  [Parke, 
B. — But  here  it  is  stated  that  the  defendaat 
was  so  completely  drunk  as  to  be  deprived  of 
reason.]  'fhe  act  of  indorsement  (wlach  is 
admitted  by  the  plea)  implies  some  exerdae  of 
reason.  According  to  the  case  of  Mantom  ▼. 
Allen,  1  Dow.  P.  C.  42,  N.  S.,  an  indimaaiest 
means  a  signature  and  delivery  with  intent  to 
transfer  the  bill.  Lunacy  is  no  defence  to  an 
action  for  the  price  of  goods  sold,  unless  the 
tradesman,  at  the  time  he  sold  and  deliveicd 
them,  knew  the  party  to  be  a  lunatic.  BsuUr 
V.  the  Earl  qf  PartsmmUh,  5  B.  &  C.  170. 
Besides,  it  is  consistent  with  this  plea,  that  the 
indorsement  was  made  by  an  agent  by  pn»- 
curation,  in  which  case  there  woi2d  have  been 
a  good  indorsement,  although  the  delendant 
was  drunk.  But  even  if  the  subject  matter  of 
the  defence  is  available,  the  plea  is  bod*  aa  it 
amounts  to  an  argumentative  denial  of  tiie  in- 
dorsement. In  Yates  v*  Boeuf  Strange,  1 104, 
it  was  held  that  lunacy  might  be  given  in 
evidence  under  the  general  issue. 

Pollock,  C.  B. — ^1  ou  may  amend  by  with- 
drawing the  demurrer,  and  leplying  to  dir 
plea.  All  the  authorities  on  this  aiuject  aie 
collected  in  Kent's  Commentariee,  voL  2,  p. 
460,  where  it  is  said,  "The  party  bunadf  maf 
set  up  fia  a  defence,  and  in  avoidance  of  the-- 
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coDtnct,  that  be  was  lum  compos  maUit  when 
it  WIS  alleged  to  haye  been  made.  The  prin. 
dple  advanced  by  littfeton  and  Coke,  Co.  litt. 
347  a.»  that  a  man  shall  not  be  made  to  stultify 
bimMlf,  has  been  properly  exploded,  as  being 
manifestly  absurd  and  against  natural  justice. 
The  nde  fonnerly  was,  that  intoxication  was  no 
fscuse,  and  created  no  privilege  or  plea  in 
avoidaace  of  a  contract;  but  it  is  now  aettled, 
according  to  the  dictate  of  common  sense  and 
common  justice,  that  a  contract  made  by  a 
person  so  destitute  of  reason  as  not  to  know 
the  consequences  of  his  contract,  though  the 
inconuKtency  be  produced  by  intoxication,  is 
void.'*^ 

Parke,  B. — In  the  case  cited  from  the  court 
of  eqnitv,  there  was  only  a  partial  absence  of  estate  in  Enc^and :  and  upon  such  evidence 
leason,  out  this  plea  shows  tnat  the  defendant  j  the  Court  of  Chancery  was  asked  to  establish 
was  utterly  incapable  of  contracting.  I  the  will.    But  independently  of  the  objection, 

JUdtrwom,  B. —  If  a  person  receives  goods  j  that  only  one  of  the  attesting  witnesses  »  had 
when  so  intoxicated  as  to  be  devoid  of  reason,  |  sworn  to  the  affidavit  in  question, 
and  afterwards  keeps  them,  there  is  an  implied       Vtce-  ChanceUor  qf  England  held,  that  the     ^ 
contract  to  pav  for  them,  arising  from  the  fact ;  evidence  not  having  been  taken  in  the  cause,  // 
of  his  having  Kept  them.     Here  it  appears  that  was  totally  inadmissible.     His  Honour,  there^^  ' .  *- 
the  party  writing  his  name  on  the  buf  was  in  a .'  fore,  refused  to  establish  the  will  in  that  stage  \    -    ^ 
state  of  stupefaetioin  frmn  druakonness,  and  it  j  but  ordered  a  commissioD  to  issue  to  the  West 
is  the  same  as  if  he  lud  made  the  indorsement  i  Indies  for  examining  the  attesting;  witnesses, 
in  his  sleep. 

Gorev.  Giftsen.    Exchequer, 
nnd  Jan.  1845. 


ments  of  the  Statute  of  tFrauds.  Probate  of 
this  will  was  ^pnted  by  the  colonial  court; 
and  an  authenticated  copy,  or  exemplification, 
was  afterwards  proved  at  Doctors'  Commons. 
In  a  suit  instituted  here  for  the  administration 
of  Long's  estate,  it  became  necessary  to  es- 
tablish the  win ;  and  for  this  purpose  the  plain- 
tiff at  the  hearing  of  the  cause  produced  the 
authenticated  copy  of  the  will  from  Doctors* 
Commons,  with  an  affidavit  annexed,  which 
was  sworn  by  one  of  the  attesting  witnesses 
before  the  colomal  court,  at  the  time  when  the 
colonial  probate  was  ffranted,and  in  support  of 
the  apnucation  for  tnat  giant.  This  affidavit 
showea  in  terms  that  the  original  will  had  been 
duly  executed  and  attested,  so  as  to  pass  real 
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I  That  commission  being  once  dul^  returned 
Hibry  Term, '  with  the  necessary  evicfence,  taken  tn  the  cmtse 
i  of  the  due  execution  and  attestation ;  the  court 
would  then  allow  the  CHnginal  will  to  be  es- 

J  tablished  on  production  of  the  authenticated 

copy. 


V.  Labertomeke,  I  Phil.  966. 
.         SBcusiry  for  costs.— -soucitor. 

The  jdaintiff  being  abroad,  his  sohcilor  be- 
came surety  for  costs.  A  motion  was  made  on 
behalf  of  uie  defendant  to  have  other  security 
aobatitttted  in  lieu  of  the  solicitor's  bond.  To 
support  this  iq>pUcation  it  was  mged,  that  in 
the  ooorts  of  common  law  there  was  an  express 
rule  aganist  what  was  done  in  this  case;  and 
that  the  p<^cy  on  which  that  rule  was  founded, 
(namely,  the  protection  of  solicitors  from  im- 
poitumtv  by  their  clients),  applied  equaUy  to 
covurts  of  equity. 

Lord  dimieeiior  Lyndhurst.  "  I  cannot 
call  the  practice  irregiidar,  because  there  ap- 
pears to  have  been  no  previous  decision  upon 
iho  point.  But  I  think  it  an  improper  prac- 
tice ;  andtihat  Hie'Tnleintlie  courts  of  common 
Lnr,  being  founded  upon  sound  pdicy,  a  eiini- 
ior  ralft  Mflht  to  piwrail  here.  I  shall  ihen^ 
tee  adbe Reorder." 

Mwnd  V.  iliffesuiAoii,  12  Sim.  663. 

COLOICML  PROBATE. — KVIDBNCB. —  PRAC- 
TICB. 

This  case  furnishes  a  rule  of  .practice,  which 
fbe  vnde  extent  of  our  foreign  and  colonial  pos- 
psmaoDA  wSk  nrabaUy  briog  into  frequent  exer- 
€Sw.  Samnd  Long  died  at  St.  Kitt%  having 
made  a  win,  executed  according  to  ^  require* 


hridffe  v.  YaUs,  12  Sim.  645. 

JOINT  TBNANCY. — TBNANCT  IK  OOMilOif .-^ 
WILL. 

The  testator  gave  one-fourth  of  his  residuary 
estate  to  trustees,  in  trust  for  his  ^nfe  for  her 
life,  and  after  her  decease,  in  trust,  to  he  equatty 
dnided  among  all  bis  children  who  sbould  be 
then  living,  and  the  issue  of  such  of  them  as 
should  be  then  dead;  such  issue  taking  only 
the  part  or  share  which  his  or  her  deceased 
parent  would  have  been  entitled  to  if  living. 
The  testator  left  his  wife  and  three  children 
living  at  his  death.  One  of  these  children,  a 
daughter,  died  in  1823,  leaving  issue.  The 
widow  herself  died  in  1838 ;  a  question  then 
arose,  whether  the  grand  children  took  their 
mother's  one-third  snare  inter  se,  as  joint  ten- 
ants,  or  as  tenants  in  common. 

The  Vtce-Chancettor  qf  England  held,  that  . 
the  words  ''to  be  equaUy  divided,"  clearly 
created  a  tenancy  in  common  among  the  tes- 
tator's children,  so  that  the  grand  children  took 
their  parents'  share  as  tenants  in  common  with  . 
the  testator's  surviving  children.  As  to  this 
point  there  appeared  to  be  no  dispute  between 


*  HmppemnA,  manovetylktii  wlyimtoi  the 
attesting  witnesses  had  gone  before  the  Bsgia- 
trar  of  the  Court  of  St.  Kitt's  and  proved  the 
will  r-so  that  even  if  all  that  had  been  dime 
there,  had  been  done  in  this  country,  the  Vice- 
ChanceUor  heU  that  the  Court  of  ChanceiiF 
could  not  have  established  &e  will. 
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PoUisfrom  OmtemporaneoHS  BeporU, — Buritiest  qf  the  Courts, 


the  parties.  ''But/'  His  Honoar  i^eired, 
^'  die  testator  speaks  of  no  divisiofi  amongst 
the  issue  (t,  e,  the  grand  children)  theniselTes ; 
and  therefore  my  opinion  is>  that .  they  take 
their  pai^nts'  share  as  joint-tenants  with  each 
othcr> 

/B»  parte  lAneham,  m  re  Hetmesay,  1  Jones 
and  Latouehe,  29. 


LUNACY. — ALLOWANCE  TO   TH|i    IfBIRS   OF 
THE    LUNATIC. 

An  allowance  made  by  the  Lord  Gtemcellor 
in  lunacy  to  the  necessitous  heir  of  llsa  lunatic^ 
is  not  to  be  treated  as  matter  of  right  or  pro- 
perty, upon  which  a  creditor  of  the  hdr  can 
make  a  claim.  Thus,  in  the  above  case,  James 
flennessy  the  heir-at-law,  and  sole  next  of  kin 
to  the  lunatic,  enjoyed  an  allowance  for. the 
support  and  maintenance  of  himself  and  fEunily, 
out  of  the  lunatic's  estate.  The  Master  had 
reported  that  this  allowance  ought  to  be  the 
annual  sum  of  350/.  The  present,  petition 
alleged,  that  the  Master  had  at  first  considered 
200/.  per  annum  sufficient,  but  that  he  had 
subsequently  increased  it  to  350/.,  on  the  re- 
presentation of  the  heir  that  he  was  deeply  in 
debt,  and  was  desirous  of  keeping  up  spme 
policies  of  iiisurance  effected  on  his 
benefit  of  his  creditors.  It  appeared  that  line 
liaro,  one  of  these  creditors,  Iiad  actu^Jly.'ttJcen 


flict  which  has  hitherto  subaiBted  between  tibe 
decisions  of  the  Master  of  the  Bolls  and  the 
Yice-Chanodlor  of  Bng^bmd,  upon  the  poinit  i& 
question.  In  (hdiin  t.  GmUoi,^  hia  Honour 
took  the  consent  of  a4narried  woman  mmder2l 
fears  qfage^to  the  payment  to  her  hnslwiid by 
the  court,  of  a  sum*  or  money  to  wfakhalie  wii 
entitied.  But  iMrdLsmgdale  in  Stmbhs  r,  Sar- 
ffom*  declined  to  follow  this  nrecedeot.  Tlie 
point  being  now  anin  raised  before  tiie  Fioe- 
Cktmcelhrjf  his  Honour  concurred  in  the 
opinion '  of  tlie  Master  of  the  AoflSr.  It  mgj 
therefore  be  deemed  a  settied  point,  that  cover* 
ture  confers  no  additional  capacity  on  amarried 
female  inCuit,  with  regard  to  tiie  dippoeition  oC 
her  property ;  and  that,  as  an  inOemt  feme  sole 
is  clearly  inoompetont  to  withdraw  her  property 
from  the  jurisdiction,  so  an  infiunt  feme'covqrt 
cannot  waive  her  equity  to  a  settlement  oiii  «t 
lier  funds  in  court,  or  consent  durimr  h^  mi- 
nority to  the  payment  of  such  funds  to  her 
husband. 

Nash  v.  F/jfii,  1  Jones  and  Latouehe,  ITS. 


ESCROW.* 


-WHAT  ESSENTIAL  TO  ITS 
8TITUTION. 


GOIf- 


.      ,    ,     JjordCkaneeUorSMgdeM.    ''ItisqTUteaefctled 

>tTimf  1  that  it  is  not  necessary,  in  delivering  an  instm- 

ment  as  an  escrow,  to  say  that  it  is  delivered  as 

«  TZl^^JT-Sm  Ti?  "*£2^'*  ^^Z^tion.  that  oonMitotes  it  «.  ^^. 
as  a  further  security  had  effected  an  Muiatice '  f  %.  „^^  .„„  ^i!,^  „^„  ««.  -^*  ^^  -;_.  ^  -^^ 

SS«t]f  •  ""^^t  ^^""'"f^^,'  J;;«i^nt7f 'S  JT^ritTfun  ffifS 

^^^.f^rr^^''^'''^''  petitioned  the  l^^ss  the  case  fro^ed  forarisaaoo  wMeh  Uie 
court,  that  the  heir^^  aUowance  might^be  m-  iustrument  is  ^^operate  as  a  deed,  in  does  tet 

exist  as  a  deeAt  aU.  The  party  mnit  brmg 
himself  within  ^e  terms  of  the  condition.  0n 
the  other  hand,  where  the  instrument  haa  been 
acted  on  by  the  parties  as  a  deed,  the  court 
would  be  anxious  to  hold  that  the  event  upon 
which  it  was  to  become  a  deed  had  ha 
and  that  it  had  ceased  to  be  an  escrow,' 


creased,  so  as  to  enable  him  to  pay  the  pre- 
miums on  the  insurance,  and  the  interest  on 
.the  debt;,Qr  that  a  competent  portion  p(  the 
allowance  of  350/.  per  annum  should  be  applied 
for  those  purposes. 

The  Lord  Chancellor  (Sugden)  said:  "It  is 
impossible  for  me  to  give  anything  to  the  ap- 
plicants. I  have  no  jurisdiction  to  make  such 
an  order  as  is  now  asked.  Here  is  a  man  who 
assumes  an  improper  dominion  over  the  estate 
of  the  lunatic,  and  affects  to  deal  with  it  as  if 
he  were  the  owner.  And  now  a  creditor  of  his 
^ks  me  to  make  an  order  with  respect  to  it, 
for  his  own  benefit.  Whether  upon  any  oc- 
casion I  might  think  it  right  to  take  this  allow- 
ance from  nim,  if  he  was  to  abuse  the  confi- 
dence which  the  court  has  in  hlnu  is  a  different 
question :  but  I  cannot  give  it  to  his  creditors : 
it  is  given  to  him  in  order  to  enable  him  to  live 
in  a  respectable  manner.  The  application  b 
quite  novel ;  and  I  must  therefore  dismiss  the 
petition  with  costs. 

Abraham  v.  Neweombe,  12  Sim.  566. 

INFANT   FEME   COVERT. — PRACTICE. 

We  notice  this  case  on  account  of  the  coik- 


^  Co.  Litt  138  a,  and  Oates  v.  Jockson,  2 
Str.  1 172,  were  cited  by  the  learned  judge  as 
onchisive  authoritiea  on  the  point. 


BUSINESS  OF  THE  COURTS. 

IBiieeti'f  Vcnel. 

Tharsday     .    #    Feb.  6^ 

ai^d  daily  to  I  Special  Jariei. 

Saturday      ....  15  I 

Hilary  7<rm,  8  rUt.  Jem.  f3,  1845. 

This  Coartwill,  on  Saturday  tlie  lat,  and  em 
Monday  the  3rd,  Tuesday  the  4Ch,  Wedaoaday  tka 
5tli,  and  Saturday  the  8th  daya  of  Febmary  nsoEt* 
and  alao  on  Monday  the  10th  day  of  Fobmaiy  nas^ 


«  7  Sim.  236.  '  2  Beav.  496. 

*  An  escrow  is  a  deed  delivered  to  a  duid 
party,  to  be  the  deed  of  the  party  makii^  it 
upon  tifkaure  condition  when  a  certun  thing  is 
performed,  and  then  it  is  to  be  deKvered  to  die 
party  to  whom  made.  It  is  to  be  defivered  to 
a  stranger,  mentioning  the  conation.  Gp« 
Litt  31,  36. 


SUtmg9*r^Perpitual  CoiwiiMMOiMr».^BBiiArigi/cy  Dmdends, 


^T^ 


ani  Am  two  MZt  following  dmjn,  bold  Sittiagg^tuid 
wOl  pfooaoA  m  disposing  of  the  bmiiooM  ia  tbo 
CiDWB»  8p«cial»  oad  Now  Trial  Papon,  aod  gi? ing 
*-  ^  -BOBi  in  caaao  Iban  ponding.  A  soloeCion  will  be 
»  froa  tbo  Spedal  Papor  and  nodoo  giron. 
By  tlio  Coort. 


Putnam  9ka0. 
Adjoaranont  d%j,  Wmdwy  Ftb.  17. 

Bxclc^in  ff  9Ua$, 

SkHngB  afUr  Hihry  Ttrm,  1845. 

MIDDLUEX. 

•    •    Fob.l    Common  Juriao. 


Tnaadaj 
Wadnaoday 


W 


Customs  &  Com.  Joriao. 


wS^  [        \    ;  7  I  Common  Juriea. 


FfUhf  . 

i&, : 

Wodnaaday 
Tonnday  » 
IMMf  .  . 
Sntntday  • 


Monday 


10 

1 
It 


Stamps  and  Com.  Jarios. 
^1  Castoma  &  Com.  Jurias. 


15) 


Spaoial  Jnriaa. 


Xkaaday   • 
Wodnaaday 
Tlivnday 
Friday 


Monday  .  , 
Tnaaday  .  , 
Wadnaaday 

Friday 


To  Adjourn  only. 
Adjt.Day,Com.J 


Common  Jarieo. 


Spacial  Jurias* 


Tbo  Conn  will  ait  at  ten  o^alock. 


BOmry  Tarsi,  8  Firt.,  Tuaday  f  8CA  Jun.  18i5. 

Tbia  Coort  will,  on  Monday  tlio  lOtb  day  of  Fab. 
mux,  and  on  tbo  following  daya,  namalyt  Tuesday 
dM  lllfa,  Wadnaad^  tba  l«tb,  Tbnrsday  13tb, 
I!ridnyl4tb,  Saturday  15tb,  Monday  I7tb,  Tnasdsy 
181b,  Wodnaaday  19tb,T)rur8dsyf0tb.  Friday  list, 
mid  Saturday  tbo  Stnd  daya  of  tbia' aaid  montb, 
hold  sittings,  and  will  proceed  in  disposing  of  tbo 
tnrinam  tban  pending  in  tbe  New  Trial,  and 
gonial  Papars. 

By  tbe  Court. 

Rand  in  Coort. 

•    Samoki.  Dars,  Matter, 


BANKRUPTCY^DIVIDENDS  DECLARED. 

P^om  Slsl  D§e.   1844,  to  94lh  Jm.  1845,  both  in- 
elunvf, 

Alfred,  T.,  U,  Harrow  Boad,  Paddington,  Victu- 
aller.   DW,  )d. 
Allen,  J.  H  ,  Portboawt,  Timber  Harcbant.    DIt. 

fs^lA. 
I  AUinson,  R.,Wbitobsren,  Cumberland,  Ironmonger. 
I         DiT.Ss.4d. 
Bailay;  E.,  IS,  Mount  Street,  Oroarenor  Square, 

Upbniaiartr.  DiT.4a.6d. 
Baker,  J^,  Romsay,  Hants,  Grocer.  Dir.Ss. 
Balls,  J.,  Holloway  Road,  Islington,  Ltreiy  Stable 

peeper.  Dit.  Ss. 
Banira,  J.,  Lirorpool,  Tallow  Cbandlar.     Dir.  4d. 
Batty,  W.,  Kingtton-upon-Hull,  Currier.  Dir.  la. 
Bras,  J.  J«,  Cbeater,  Tailor  and  Draper.  Dir.  lOs. 
Broome,  W .,  Oz  ford  Street,  Linen  Draper.     Final 

dir.  d)d. 
Brougbton  andGsmett,  Kantwicb,  Bankers.  (Dir. 

on  aopante  estate  of  C.  D.  Brougbton,  SOs* ) 
Brown,  Gr.,  Cariisle,  Draper.    Dir.  9d« 
Buckton,  J.,  DarliogtoD,  Dorbam,  Grooer.     Dir. 

3b.  4d. 
Buttarwortb,  T.  W.,  Bedford  Street,  Hnlme,  Lan- 
caster, I>ni)»er.   Dir.  Is.  lOjd. 
Csnntng,  II.  J.,  Wood  Street,  Cbeapride,  Seoteb 

Watabouseman.   Dir.  lO^d. 
Clarke,  J.  C.t  Waler  Lane,  Great  Tower  Street^ 

Wine  Mercbant.  Dir.PJd. 
CiiiMmm,  J.,  New  Broad  Street,  London,Merebant. 

Dir.5|d. 
Cattsm^^.,  and  W.  Osburn,  jun.,  Leeds,  York, 

^iVine  and  Spirit  Mercbantt.     Dir.  Sid.  (on 

separate  estate  of  G .  Cottam,  dir.  f s.  6d.) 
Couplsnd,  J.,  snd  i\  Duncan,   Lirerpool,   Mer- 

cbants.    Dir.  ll|d.  (on  separate  eaUte  of  J. 

Coupland  dir.  5s.,  and  on  separate  estate  of 

F.  Duacan,  dir.  14s. 7d.) 
Carrie,  R»,  Newcaatle-upon-Tyne,  BodkaeUor  aad 

Sutioner.   Dir.  4a. 
Daintry,  J.  S.,  J.  Rrle,  and  W.  R.  Rarenscroft, 

Mancbester,  Bankera.    Dir.   on  aeparate  ea- 

tate  ofJ.Ryle,Ss.6d. 
Darison,  J.,  Marton,  York,  Farmer.     Final  dir» 

S^d. 
Dixop,  J.,  Sbeflleld,  Linen  Draper.     Final  dir. 

fs.4d. 
Donkin,  T.,  Sydney  Street,  Cambridge,  VictnsUer. 

Di^^.td. 
Draw,  R.,  Builders*  Arms  Public  House,  Compton 

Street,    Regent's    Square,  Victualler.      Dir. 

6id. 
Dywn,  J.,  Abbey  Dde  Works,  Sbeffleld,  Scytbr 

Manuifacturer.     Dir.  7s.  6d. 
Edwards,  E.,  35,  City  Road,  Dmper.    Dir.SJd. 
Fdrclougb,  W.,  and  E.  Swaifison,  Lirerpool,  Aier- 

cbants.  Div.7d. 
Flersbeim,  L.,  Birmingbam,  Mercbant.   Dir.  7d. 
Foster,  E'  H.,'H&tbero,  Leicester,  Tanner.     Dir» 


PERPETUAL  COMMISSIONERS. 


[Januajy  1845,  with  ddtn  when  gauned,^ 

Bana^  Cbariea  Jobn,  BaiiiaUplo,  Deron,  Attorney 

and  Solicitor. .  Jan.  17. 
flmitb^ .  Lawrence,   Hucstperpoint,  Sussex,  Gent. 

Jao.il. 
Bsttdneomb,  Edward,  Amptbill,  Bods,  GMt   Jan. 

it. 


►y*Mi, 


Grsydon,  C,  St.  Ann*s  Place,  Limeboust*,  Sbip 

Cbttndl*  and  Timber  Mercbant,  Dir.  6d. 
Gtores,  G.,  Wick  and  Abaon,  Miller,  J  Mr.  f s. 
Gmndr,  J.,  jun.,  Ramsbottom,  Lancaater,  Woollen 

Manufacturer.  Div.6a.8d. 
Hadfield,  S.,  Mancbeater,  File  Manufrcturv.    Dir. 

10s.  7d. 
Hell,  W»  Tredingtoo,  Worcester, aod  R.  Rainbow, 

«ttm>rd-upon-Aron,  Com  and  Coal  Mercbants. 

Final  dir;  2^d.        . 
Hopper,  W.,  Groat  Queed  Street,  Linoola'a-Inn- 

Fields,  Csrpei  Wsreboosemsn.    Dir. >d. 


Bimkn^eif 


>"•  JnTIO^  ^f  cWftOilf*'"^. 


Hailbrd,  J.,  and  W .  W.  Davidi,  Irao 

lUrdkMti.  O&T.lOd. 
Hftnasn,  J.,  Meadoir  Bmk  Brewery,  Wbitefritra, 

Loodoo,  Coumoii  Bcetfer.    Dir.  It.  9d. 
Hi^MD.  W.,  Simdeiliad,  Dwten,  QmX  fiUm. 

Find  div.  1  j^. 
Hedderly«J.»  N^tiagfaaoi,  Dni^gisL     Finftl  dir. 

HiltOQ,.  J*.  Xiptoii»  Leather  SaUer*  Dtv.  lid. 
Holmes,  £.,  3,  King  Street,  Cheapsidek  Wacehsiiae- 

a«i.     Di7.3«.8d. 
Hurley,  J.,  Wobum,  Bedford,  Plunber,  Acs*    Dir. 

4d. 
Jacobt  A^,  Maodieater,  Merohnat.    Dir.  Sid. 
Jobnaton,  E^  Jan.,  and  T.  Mauley,  WbiwiMren, 

CoBAberland,  Sofar  ReineiB.    Final  diyfd.j^ 

of  a  fartbiog. 
Keaaley,  S.,  &  J. S^  Long  Lane,  and  Wad'a  Rente, 

Bermoadaey ,  Tanners.     Dir.  A  of  a  penny. 
Kerr,  H.,  Mnlgrare  Place,  Woolwich,  Tailor.   Dir. 

Lediaid,  T,.  Cireneeater,  SoriTener.  Dir.  t^d. 
Mills,  W.  F.,  Hart  Street,  Mark  Lani^,  Merchant 

and  GttA  Maker.   Dir.  6s.  6d. 
Honteitb,  J.  W.,  Liverpool,  Teacher  of  Nav^igation. 

Dir.  4d. 
Morton,  T.  M.,   104,  Bisbopsgate  Street  Within, 

Eating  Housekeeper.   Dir.  5d. 
Mott,  W.,  878,  Regent  Street,  Laceman.     Dir. 

Sa»Sd. 
Noel,  G.,  and  W.,  Jennyn  Street,  St  Janea's,  Boot 

Makers.     Div.3s.6d. 
OHrer,  J.,  J.  York,  and  R.  Harriaon,  Tipton,  Staf- 

£»rd.  Goal  and  Iron  Maatera.     Dir.  Sa. 
Palliser,  R.,  Moorgate  Street,  Saddler.     Blr.  5d. 
Pennington,    W.,   Bedliogton,    Durham,   Miller. 

Final  dir.  Is.  2]d. 
Perkins,  W.,  St.  Wollos,  Ship  BuilderJ    Div.  Id. 
Porter,  J.,  Barnsley,  York,  Callenderer.  final  dir. 

lSs.6d. 
Portway,  A.,  Braintree,  Essex,  Tea  Dealer.  Dir. 
'«9'  58. 6d. 

Fow,  J.  H.,  Newoaatle-upon-Tyne,  Ship  and  Insur- 
ance Broker.     Final  dir.  la.  7)4. 
Prior,  J.,    and   H.    Brady,    Kingaton-upon-Hull, 

BruMi  Manufasturers.  Dir.  <a.  6d. 
Pollen,  R.,  Selby,  York,  Flax  Merchant.     Final 

dir.  4M. 
Reynolds,  £.,  Mertoo,  Surrey,  Silk  and  Wo6llen 

Piiatir.  Dir.  Ss.  Hid. 
Rodham,  T.,  Newcastle-upon-Tyne,  Grocer.  Final 

dir.  9;^. 
Roberts,  £.,  Oswestry,  Draper  and  Grocer.    Dir. 

d|d. 
Roberts,    R.   G.,  Lirerpool,    Timber   Merchant. 

Final  dir.  A  of  a  penny. 
Scholefield,  J.,  Cheapside,  Cutler.    Dir.  4a.  IJd. 
Schooswar,  G.,late  of  Ferriby,KingBto&«^upon-Hull, 

and  H.  Schonswar,  late  of  Sculooates,  York, 

then  of  Island  of  Mauritius,  and  fermerlr  of 
4Kingston-upon-Hull,  Merchants.     Dir.  8d. 
Sharn,  C,  and  W.  D.  Clarke,  Bemers  Street,  Up- 
holsterers.    Finsl  dir.  7d. 
Simmons  and  Brook,  Bermondsey,  Ironfounders. 

Final  dir.  ds.  9^. 
Stairie,  VV.,  Cutler  Street,  Honndsditoh,  Carpenter. 

Dir.  64d. 
Stem,  D.,  Cardiff,  Builder.    Dir.  Is. 
Sugden,  J.,  and  D.  Springfield,  Kirkburton,  and  of 

Undderslield,  York,  Fancy  Clotli  Mannfac- 

turera.    Dir  •  10s. 
Tisoe,  H.,  Hertford,  Carpenter.    Dir.  U,  lid 


Dir. 


Task,  £.,  70,  Hiymaifaet,  SarenmiO.    IMvwSd. 
Waddell,  J.,  Lime  Stnet^  and' LeaAedWI'SlBBM^ 

Slip  Owner mMllB«omeeBMc«r.    Din9li. 
Wftddell,  W.,  lirerpool,  Wm6bmt  mid  fitt 

ker.    Dfr.6d. 
Wagstaff,  W.,  Lfarerpool,  Cabinet  Maker. 

lid. 
Walker,  W.,  WaUmaa.  LaaoMter,. Dealer  and  Gfaap- 

man.    Dir.  10|d. 
Ward,  J.,  UpparGnrnnd  Hfi»it^€hiiaHhiiiil,kiii 

Founder.    Dir.  Is.  Sd. 
Watson,  T.,  Sarseen'a  Head^X^amowile  Strast,  Vio- 

tualler.    Dir.fs.4d. 
Whitmarah,  T^  SMex  HMel,  Tiiabiiiy  Wells. 

Hotel  Keeper.    Dir.^. 
Wicks,  J. ,  Trowbridge,  Clothier.    Dir.  fld. 
Wilson,  J.,  Newoastfo'upon-Tyne,  liliaa  Kaonlbc* 
Final  dir.  la.  S(d; 


FRIGES  OF  STOCKS. 


Tiietday,  Jim.  tSCJk,  184& 

Bank  Stock  dir.  7  percent.  .  .  .  tl^^Uu^ 
3  per  Cent  Rednoed  Aonuitiee  10p|  •  |,a  i^l  a.  \ 
3  per  Cent.  Consols  Annuities  .  '.  .  99|  c  100 
3  per  Cent.  Annuities,  17t6  •  •  .  .  .  — 
New  34  per  Cent.  Annuities  .  .  .  I04j  1 
Long  Annuities,  expire  5th  Jan.  1860  .  ' 
Ann.  for  30  years,  expire  10th  Get.  1859 

Ditto  5th  Jan.  1800 

India  Stocky  10^  per  Cent  .    .    •    .    . 
India  Bonda,  3  per  cent.  lOOOi.      .    .     . 
Ditto  under  1000/.      .    .    . 

3  per  Cent  Annuities,  1751     .... 
3  per  Cent  Consols  for  Aoot,S7  Feb.    100|e  100«] 

IndiaStockibr  Account,  27  Feb.   .    .     .*.    

Commissioners  for  the  Redaction  of  the^  If  ai       _ 

Debt,  purchaaed  at  100}  3,  per  Cent;  Redueed. 
Exchequer  BiUs,  lOOOi.  I4d    .    66f .  •  5t.  e  7s.  pnu 

Do.  .^002.    , 64t.a7i.pm. 

Do.  small    „     .    .     .    64s.«6f.  |»b. 


THE  BDITOR^S  LETTBR  BOX. 


TsMMur,  A.,,  and  T.  C,  Lewia,  Cheapaide,  Print 
and  Muaic  SaUen.   Dir.  SOi.. 


Wb  are  obliged  to  A.  for  the  case  of  i 
privilege  whieh  he  haa  sent  ue. 

The  observations  of  ''Alpha;*'  Clvia  A.;. 
and  "  An  Attorney,"  shall  be  attended  to. 

We  think  that  both  parties  hmring  boan 
heard  oa  the  Metropolia  Buildings  Act,  it  will 
not  be  necessary  to  insert  the  rejoinder  <tf 
H.  S.  F.,  unless  something  new  shoold  aiwe 
on  the  ssbjcct. 

We  think  an  insunsee  could  be  legally  ef- 
fected by  husband  and  wife  joint]^  tl»  pie- 
miums  being  paid  by  the  huabaadL.  and  tW 
money  payable  to  the  Bnrviror. 

We  shall  endeavour  to  find  looift  for  the 
avbatanee  of  the  report  ol  tkas 
of  Manchester  Law  Aaaodation. 


Wifi  £(S»I  WH»ttm, 


o». 


JOURNAL   OF   JURISPRUDENCE. 
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"  Quod  ma^  ad  nos 
Fettiiiet»  et  nMdn  flDtliim  Mft»  •gitawM.'* 


SHOftT  FQftBfS  IK  CONVETAN- 
CIN6. 


Wb  Uiii  wiMk  nevtiooed  that  we  h«d 
Ttmtm  to.  bidieve  thftt  ikm  TnuMfcr  of  Pro* 
perty  Act  had  been  rofarred  to  certoia 
etnincnt  conTejancersy  with  the  view  of 
UBemliiig  its  provisions.  We  have  long 
pointed  out  that  wome  such  step  as  this 
would  be  absolntolj  BeceiBary»  and  we  shall 
'  k  the  resott  of  the  Mibasatiens  of  the 
iteted  to  with  iMidi  anxietj* 
'  will  faaive  a  diilcult  and  delicate  taric 
to  perfiwiBy  and  we  shall  pay  respectful 
attention  to  anything  they  may  propose. 
We  cannot  but  think,  that  for  toe  reasons 
we  have  given*  it  will  be  fiNud  ahsdutely 
neoeasaay,  as  a  prelinunary  step^  torepefd 
the  st«t.  6*7  VieC.  e.  76,  having  refers 
ence,  of  ooorsey  to  anydifair  that  may  have 
been  done  under  it.  In  we  mean  time, 
another  question  has  assumed  perhaps  a 
difRsrent  form  fiMi  that  which  it  has 
hitherto  taken.  There  have  been,  fiar 
many  years  past,  varioos  publicatioQS  which 
have  given  to  the  profession  short  forms  of 
conveyances.  There  can  be  no  doubt  that 
during  the.  last  twentv  years,  at  the  least, 
there  has  been  a  tendency  to  shorten  these 
forasa*  In  many  cases  eapreas  instructions 
have  beoi  given  to  Uie  ooarveyancer  to 
draw  a  deed  as  concisely  as  possible,  ai 
in  all  others  there  has  been  a  laudable 
desire,  on  the  pari  of  both  branches  of  the 
profession,  as  far  as  was  safe  and  practi- 
cablet  to  sliorten  the  forms  usually  em- 
ployed. But  then  comes  the  grave  and 
important  qoestion-^what  is  safe?  and 
wku  is,  under  the  circumstances,  prac- 


to  aay  eveiy 


rticaUe?    llieaafotaMi 

of  agea  on.  jhm  safcjecl ;  evenr 

and  who  shalft  he  aWe  m 
whm  can  be  saMy  a«tfte4  «r 
how  a  intm  osn  be  pored  down^    it  ia 
ftr  aanr  stadant,  afta 

^  ^   .ige,  hMking  at  a  dead  in  ob»^ 

lar  light,  to  strike  out  this  expression 
tautalogaiiB^  oronrit  that  daosaaa  uaele 
But  be  it  aUnaya  ren 

the  oao  of  thia 


No. 
aad 


or  that  ctaase,  it  u 
with  aafiMy  to  proceed  oft  thia 
tUog  ia  mcfo  coa—on^  in  the 

bast  also  in  the 
of  youth,  than  for  a  young  _ 
whether  at  the  bar  or  as  a  soUeita^  at 

eat  of  hia  practioe,  l»  doom  to 
destructian  BMmy  of  these  faasilhw  wsMeas 
«<WheB  I  begm  piactioe^"  he  exdi^ 
with  geaeraua  zeal*  '*  you  shall  sea  what  I 
will  do;  noaa  of  this  usaisss  vetiiiago  wfli 
I  use !  I  will  draw  a  deed  in  qaitoanother 
fashion."  And  accordingly  ho  fliUs  to; 
he  invokes  tibe  aid  of  that  hwtpcreated 
goddeas  UOii^  and  saerifioea  a  wliele 
hecatomb  of  words  at  her  altar.  Om  goea 
this  as  unneoesaary;  down  fUia  that  aa 
useless.  One  is  a  relict  of  the  feudal 
systemir-^slriAo i<  ami;  another  is  a  mis* 
statement  of  the  law,  and  likely  to  do  more 
harm  than  good, — strike  it  out  also.  Sad 
havoc  indeed  does  his  mthless  pen  commit, 
and  he  surveys  the  wreck  he  has  made 
with  the  utmost  satisfaction.  With  a 
proud  feeling,  and  a  sort  of  self-devoted 
look,  he  bands  his  draft  to  his  clieat^  who 
goes  away  delighted.      By-and-by,   how- 
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ever,  other  transactions  come  before  him ; 
another  aspect  of  the  same  subject  b  pre- 
sented ;  he  has  to  settle  or  advise  on  the 
same  common  forms  with  a  riew  to  that. 
He  begins  to  find  that  'the  words  he  had 
struck  out  had,  after  all,  some  meaning ; 
that  the  clause  he  had  thrown  orer  so 
hastily  vsa9  of  some  use;  that  although 
times  harve  altered,  and  circumstances 
have  changedi  and  the  feudal  system  is  no 
more,  there  fKnty  he  a  necessity  for  the  very 
form  which  he  had  the  most  readily  and 
without  any  doubt  abandoned.  Slowly  he 
retraces  his  steps ;  with  pain  and  mortifi- 
cation he  restores  all  that  he  ha4  struck 
out ;  line  after  line,  clause  after  clause,  is 
replaced ;  he  pulls  down  and  throws  behind 
the  fire  the  goddess  Utility,  and  entiinmes 
his  despised  Precedent  Book  in  her  stead : 
for  he  begins  to  reflect,  with  some  feeling 
of  dismay  and  alarm,  that  his  first  transac- 
tion is  tmMf^  and  Uiat  the  smiles  of  his 
client  may  be  turned  into  tears  and  up- 
braiding* All  this,  we  say,  is  not  an  un- 
commibii  occurrence  in  the  profession; 
nay,  we  will  venture  to  say  it  has  happened 
to  a  great  many :  and  it  is  in  some  respects 
bonouraUe  to  the  feelings  of  a  young 


These  remarks  have  been  called  from 
us»  somewhat  unwillingly,  by  the  appear- 
ance of  a  work  by  Mr.  Sweet,  which  would 
be  unimportant  if  it  was  not  represented 
to  be  a  supplement*  to  a  work  which  we 
believe  has  been  popular  in  the  profession. 
It  is  published  ''  as  a  supplement  to  the 
nbth  volume  of  Bythewood  and  Jarinan's 
Conveyancing,  for  the  use  of  such  prac- 
titioners as,  fw  watU  €f  taqpvimot  wr  €f 
time  io^  Uiufy  the  recent  <  Act  to  Simplify 
the  Transfer  of  Property,'  may  require  a 
guide  to  to  coiMtfrtielioii  and  operation. 
This  seemed  to  be  the  more  desirable,  as 
a  kiotion  had  got  abroad  that  the  act  will 
effect  a  consideraMe  change  in  the  forms 
of  conveyances." 

Let  us  see,  ther^fire,  what  Mr.  Sweet 
reoeiAmends  to  thoaa  who  require  a  guide, 
<  from  want  of  experience  or  time.'  <*  The 
forms  of  conveyances  at  present  in  use," 
he  says,  «<  will  not,  however,  be  materially 
varied."    ^  The  referdhce^  in  ccmveyances 

•  The  Stat.  7  &  8  Vict.  c.  1^,  intituled,  "An 
aa  to  Shnplify  the  Transfer  of  Property,*' 
with  a  Commentazy,  By  Geocge  Sweet,  Elsq. 
of  the  Inner  Temple,  Barrister-at-law.  In- 
tended as  a  Supplement  to  Uiib  Tl^rd  Edition 
^Jarman  and  Bythewood's  Conveyancing. 


of  freehold  estates,  to  the  statute  for  die- 
pensing  with  a  lease  for  a  year,'*  and  ''the 
powers  to  trustees  to  give  discharges,  will 
not  be  required  after  the  expiration  of 
the  present  vear."  (Piige  9.)  And  ac- 
cording to  this  recommendation,  in  the 
forms  which  accompany  tliis  edition  of  the 
act  these  clauses  have  been  omitted.  The- 
profession,  whether  finom  want  of  expe- 
rience or  time  we  cannot  say,  has  not, 
however,  been  disposed  to  follow  theee 
recommendations  as  we  have  already  had 
occasion  to  notice. 

Let  us,  then,  turn  to  the  fonna  tbeod- 
selves.  Mr.  Sweet  has  here  given  fonne- 
of  a  conveyance  of  freeholds  in  fee  to  uses 
to  bar  dower ;  of  a  marriage  settlement ; 
and  of  a  reconveyance  of  fii^eholda  \fu  the 
executors  of  the  mortgagee.  In  these 
forms  we  observe  various  omissions  and 
curtailments  of  the  usual  forins,  of  which 
the  following  may  be  taken  as  an  example. 
Instead  of  Uie  usual  limitation  in  settle- 
ments of  real  estate' to  the  intent  that  the 
wife  may  receive  a  rent-charge^  with 
powers  of  distress  and  entry,  Mr.  Sweet 
gives  the  following  :— 

''  To  the  use  and  intent  that  the  said  [tn- 
feacfecf  lotff]  may  recave,  in  lieu  of  her  dower 
and  freebench  m  any  of  tiie  taid  X^t/ttUn^eK 
lands,  out  of  the  rents  and  profits  oT  the  said 
hereditaments  and  ptemises,  the  yeaiiy  son 
or  rent-charge  of  £  durinff  her  me,  by  eqaal 
ouarterly  payments,  on  the  four  usual  qnartar- 
oays,  the  nrst  of  such  payments  to  be  made  on 
such  of  the  said  days  as  shall  first  happen  after 
the  death  of  the  said  [teft/or],  with  power  for 
the  Bsid  [lafflicM  wt/e]  and  her  asognees. 
whenever  such  rent-chaige  shsll  be  in  anear 
for  twen^-one  days,  by  entry  and  diatrsas 
upon,  or  n>r  a  caption  of  the  rents  and  pcofila 
of  the  said  heriditaments  and  premises;  to  re* 
cover  the  same  and  any  intermediately-accrued 
arrears  thereof." 

Now  if  our  readers,  who  may  be  so  dia- 
posed,  will  take  the  trouble  to  compare 
this  with.their  Pkvcedent  Books  cootaming 
the  forms  used  by  Mr.  Butler,  Mr.  Brodie, 
and  others,  they  will  find  some  important 
omissions.  Among,  others,  it  has  been 
usual  to  sav  that  the  rent-charge  shall  be 
<'  firee  of  all  deductions ;''  to  state  that  the 
rentpcharge  shall  be  in  lieu  of  dower  or 
feoflbnent  '<  out  of  all  freehold^  or  o^yhold, 
or  customary  lands,  whereof  the  intended 
husband  now  is,  or  at  any  time  or  times 
durinff  the  said  intended  coverture  may  be, 
seised,''  &c. ;  to  specify  the  days  on  which, 
and  the  place  where,  the  rent-charge  ia 
pajrable;  and  to  insert  a  whole  dauae, 
which    Mr.  Sweet  entirely  atrikaa   oat. 


Tran^  qf  Property  Aet.-^Deeimm  (f  the  Bend^s  0/  Lmeok*s  Jim. 


authorising  the  wife  io  erOer  andiakepos' 
eesskn  qfthe  lande  themselceSf  if  the  rent- 
charge  should  be  forty  dajs  in  arrear. 
Now  it  is  not  necessary  to  ray  that  the 
power  given  by  Mr.  Sweet  might  not  in 
many  oases  answer  the  purpose ;  but  our 
readers,  before  they  can  adopt  it,  must 
consider  whedier,  under  all  imaginable 
cases  which  have  hitherto  occurred,  it 
would  be  sufficient,  and  whether,  if  they 
iidopted  it  and  it  turned  out  insufficient, 
they  would  noi  be  retpaneible  Jar  depariinff 
from  (ke  lattg-eetUmi  amd  tuual  farm: 
whether,  in  fact,  they  wauld  he  $afe  if  they 
need  the  short  nutead  ff  the  kmg  farm. 
This  is  the  question  to  be  resolved ;  and 
ibe  importance  and  gravity  of  the  respon- 
sibility involved  have  induced  us  to 
brij^  it  at  once  and  at  this  interest- 
ing juncture  before  the  profession.  It 
may  be  quite  true  that  the  usual  form 
may  be  insufficient,  but  no  responsibility 
of  the  nature  to  which  we  allude  is  in- 
volved in  it 

We  might  examine  in  the  same  manner 
the  powers  of  leasing  and  of  rale  and  ex- 
change which  Mr.  Sweet  proposes  to  sub- 
stitute for  those  which  have  been  used  for 
the  last  two  centuries :  and  here  we  should 
have  an  easier'  task.  Every  line  of  these 
forms  has  called  forth  a  decision.  Cases 
start  up  to  the  memory  on  almost  every 
word.  And  we  are  not  prepared  hastily 
snd  summarily  to  depart  with  a  single 
grain  of  protection  in  this  delicate  and 
difficult  branch  of  the  law  which  the  old 
forms  give  us.  Without  meaning  any 
disrespect  to  Mr.  Sweet,  we  must  have 
much  greater  authority  than  his  for  aban 
doning  the  settled  wisdom  of  ages ;  and 
for  our  part  we  are  quite  content  to  have 
our  purchase  deed  or  our  settlement  a 
little  longer,  with  safety  to  ourselves  and 
dienu,  than  to  run  any»  even  the  slightest, 
risk  in  the  matter. 

How  for  the  fonlt  which  we  have  thought 
it  our  duty  to  bring  under  our  reader's 
notice  infects  the  edition  of  Mr.  Bythe- 
wood's  Conveyancing,  which  has  been 
committed  to  Mr.  Sweet's  charge,  we  shall 
not  now  inquiie.  This,  however,  we  shall 
return  to.  In  the  mean  time,  we  have  the 
less  pain  in  pointing  out  Mr.  Sweet's 
errors,  as  he  does  not  appear  to  be  sensible 
of  the  weight  of  the  task  he  has  taken 
upon  himself,  but  rushes  rashly  on,  with 
a  thorough  confidence  in  his  own  ability  to 
set  up  as  a  teacher.  Thus  much  we  feel 
fiompeUed  to  ray. 


«r9 

AMENDMENT  OF  THE  TRANSFER 
OF  PROPERTY  ACT. 


It  will  be  seen  that,  in  answer  to  s 
question  from  Lord  Campbell,  the  Lord 
ChanceUor,  on  Tuesday  last,  admitted  thst 
this  act  was  defective,  and  that  he  was 
about  to  bring  in  a  bill  to  amend  it,  whieb 
his  lordship  stated  would  be  ready  in  a  few 
days.  We  need  not  call  the  attention  of 
our  readers  to  this  important  statementi 
nor  say  that  the  subject  demands  the  Vigi- 
lance of  the  profession. 


DECISION   OF   THE    BENCHERS] 
OF  LINCOLN'S  INN 


ON   A 


CHARGE  OF  MAL-PRACTICE. 


OcR  readers  are  probably  aware  that  a 
barrister  of  the  Society  ot  Lincoln's  Inn 
was  accused,  some  time  ago,  in  a  public 
journal,  of  roal-practice  in  his  profession, 
by  circulating  two  papers  among  solicitors: 
the  first  bein^  a  printed  *<  Table  for  making 
Wills,"  specifying  the  terms  on  which  he 
proposed  to  draw  wills  and  attend  their 
execution;  and  the  second,  a  letter,  in 
which,  after  referring  to  the  printed  t^le, 
as  shewing  the  **  fixed  fees  "  oh  which  he 
would  conduct  business,  he  proposed  to 
allow  a  commission  of  5/.  per  cent,  on  any 
sum  forwarded  to  him  by  the  persons  he 
addressed. 

It  appears  that  the  Benchers  directed 
their  solicitor  to  make  inquiries  into  the 
fact  of  the  alleged  circulation  of  these 
papers.  Amongst  others,  inquiry  was 
made  at  the  Incorporated  Law  Society, 
where  it  was  probable  that  if  such  papers 
had  been  circulated  they  would  have  been 
seen  by  some  of  the  thirteen  or  fourteen 
hundred  members,  in  town  and  country, 
of  that  society,  but  no  such  extraordinary 
documents  had  been  heard  of. 

It  was  then  suggested  that  application 
should  be  made  to  the  provincial  law 
societies,  to  learn  whether  they  had  any 
knowledge  of  such  circulars.  The  ooob- 
mittee  of  the  Incorporated  Law  Society 
caused  letters  to  be  sent  to  every  other 
society  throughout  the  country,  making 
similar  inquiries,  and  the  result  was,  that 
no  such  circulars  had  been  seen  or  heard 
of.  .?.  -a 

Although  we  usually  abstain  from  1 
tioning  £e  names  of  professional 
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Anecdote  t^Lord  CkU/Juetiee  Eaenboraugh.^Tke  Law  qfAUon^s. 


MO 

unneceasarilj,  it  is  novr  proper,  in  jostiGe 
to  the  party  accused,  to  state  that  the 
very  serious  imputation  in  question  was 
made  against  Mr.  George  Farren^  a 
Chancery  barrister.  We  now  learn  l^at 
the  Benchers,  having  investigated  the 
charge,  and  allowed  ample  time  to  sid>* 
Blantiate  it,  and  having  heard  the  par- 
ties upon  the  matter,  have  recorded  their 
decision  in  the  following  resolution : 

''  hweohCi  Inn.^hX  a  special  council  there 
held,  the  30th  day  of  January,  1845,  to  con- 
sider and  finally  mspose  of  the  inquiry  into  the 
case  of  Mr.  George  Farren,  a  harrisfeer  of  this 
society,  and  also  to  consider  a  letter  received 
£com  Mr.  Farren,  dated  the  27th  January, 
ia45  3— 

"  Resolved,  That  Mr.  Farren  having  jposi 
tively  denied  the  charge  against  him,  ana  the 
bencn  being  of  opinion  tluit  the  evidence  ob- 
tained has  not  esfeabhshed  the  same— Resolved, 
that  the  charffe  be  now  dismissed 

''  Resolved,  That  a  copy  of  this  resolution 
be  communicated  by  the  steward  to  Mr. 
iPaxren. 

"  (A  copy.) 

"  Ml.  Doyle,  Steward.*' 


ANECDOTE  OF  LORD  CHIEF  JUS- 
TICE ELLENBOROUGH. 

Sea  JEAN  t  Talfourd  has  published  an 
amusing  book  of  FacaU'on  JRambke.  When 
that  agreeable  time  approaches  we  may 
advert  to  it  more  fully.  In  the  mean 
time,  we  extract  an  anecdote  of  Lord 
EUenborough : — 

"It  was,"  says  the  learned  seijeant,  "in 
4hose  tme  Tory  days,  now  for  ever  fled,  after 
the-  period  '  when  spies  and  special  juries  were 
unknown,'  and  before  these  days,  when  spies 
have  grown  historical,  and  special  juries,  even 
in  the  Exdiequer,  give  verdicts  against  the 
erown,  that  the  eelebnled  Henry  Hunt,  m  his 
diaraetsr  of  vedrssser  of  wnmn,  beeame  the 
diampion  of  an  idle  lad  named  Dogood,  who 
had  be«A  imprisoned  on  some  nretenoa  as  idle 
as  himself,  and  assuming  that  the  Lord  Chief 
Justice  sat  for  the  redress  of  all  grievances, 
attended  during  one  Ions;  day's  sharp  sitting  at 
Nisi  Prios  to  address  Lord  Ellenlx>rongh  on 
the  subject's  wrongs.  He  found  no  oppor- 
tmily,  however,  on  whidi  even  hii  eonsom- 
ttate  impudence  eoold  seiae  tiU  the  bosinesB 
eloaedi  lor  Lord  £ysnboroagh»  who  had  come 
down  after  an  interval,  during  which  his  sub- 
atitutes  had  made  slow  progress,  was  rushing 
ihrough  the  list  like  a  rhmoceros  through  a 
•ogar  phntation,  or  a  eommon  serieant  in  the 
evening  through  a  paper  of  small  lareeniee; 
aahel«diioiu««iedaepliMUri&the 


attorney  had  thought  safe  till  the  end  of  a 
week,  and  was  about  to  retire  to  his  turtle,  with 
a  conviction  of  having  done  a  good  morning's 
work,  an  undeniaUe  voice  exclaimed,  'My 
lord!'  and  Mr.  Himtwas  seen  on  the  flow, 
with  his  pecuhar  air,  perplflKed  between  that  ef 
a  bully  and  a  martyr*  The  bar  stood  agha* 
at  his  presumption ;  the  ushers'  wands  trem- 
bled in  their  hands;  and  the  reporters,  who 
were  retiring  after  a  very  long  day,  during 
which,  thougn  some  few  citv  firms  nad  been 
crushed  into  bankruptcy,  ana  some  few  hearts 
broken,  by  the  rssuha  of  the  causes,  diey  eooU 
honestly  describe  as  '  aiibrdmg  noUonir  of  tiis 
slightest  iaierest  eicept  to  the  parties,*  rmhed 
back  and  seized  their  note-books  to  catch  evsry 
word  of  that  variety  of  rubbish  which  is  a 
'  public  interest.'  My  lord  paused  and  looked 
thunders,  but  spoke  none.  'I  am  here,  my 
lord,  on  the  part  of  tiie  boy  Dogood,' proceeded 
the  undaunted  Quixote.  His  lonydp  cast  a 
moment's  glance  on  lliepriiilsd  list,  and  qmscif 
said,  '  Mr.  Hunt,  I  see  no  name  of  any  bov 
Dogood  in  the  paper  of  causes,'  and  tuned 
towards  the  door  of  his  roonu  '  My  lord  T 
vociferated  the  orator, '  am  I  to  have  no  redrass 
for  an  unfortunate  youth  ?  I  thought  yoor 
lordship  was  sitting  for  the  redress  of  injuries 
m  a  court  of  justice.'  *Oh !  no,  Mr.  Hunt,' 
still  carelessly  respmided  the  judge,  'I  am 
sitting  at  Nisi  Prius,  and  I  have  no  li^t  to 
redress  any  injuries  except  those  whieh  msf 
be  brought  before  the  jury  and  me  in  the 
causes  appointed  for  trial.'  '  Mv  lord,'  then 
said  Mr.  Hunt,  somewhat  subdued  by  die 
unexpected  amenity  of  the  judge, '  I  only  desire 
to  protest.'  'Oh!  is  that  all?'  saki  Lord 
EUenborough;  'by  all  means  protest,  and  go 
about  your  business.'  So  Mr.  Hunt  prote^ed, 
and  went  about  Ids  business;  and  my  loed 
went  unruffled  to  his  dinner ;  and  both 
were  content." — ^Vol.  ii.  94 — ^96. 


THE  LAW  OF  ATTORNEYS. 


STRIKING  OFr  "Ttia  ROLL. 

A  SOLICITOR  was  employed  under  the  fol- 
lowing circumstances  t— 

A  lady.  Miss  Wes^  had  placed  gMsl  confl- 
dence  in  her  solicitor,  and  mul  been  employed 
by  her  in  a  suit  in  diaiieeiy.  He  rsqjiiested 
her  to  assist  him  in  obtaining  montyj  which  he 
said  he  wanted  to  lend  on  moitnge.  The 
resuh  of  this  transaction  was,  that  me  solicitor 
(Martin)  obtained  1,000/.  from  a  bank,  of 
which  Miss  West  received  50l.,  and  Maitin 
960i.  Miss  West  having  subjected  faenelf  by 
giving  a  bill  and  certain  propsi^  by  desd  to 
the  rq^yment  of  the  IjMi.  Martki  aftsr- 
wards  received  oUier  moaey  on  behalf  of  Mies 
West,  out  of  which  he  repaid  the  money  ad- 
vanced by  the  bank,  but  still  held  a  connder- 
able  balance  !in  his  hands,  which  Miss  West 
in  vain  applM  for.  He  was  afterwards  ar- 
neted  at  ileal  upon  a  writ  of  ne  i 
by  Older  of  the  Lord  Ghaneslk  _ 

to  obtain  the  benefit  of  the  Insolvent  DebCon' 


Smperior  CourU :  Jjord  Chancellor, 
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Act,  he  was  ordered  to  be  imprisoned  for  a 
fniMl  of  ten  months^  whidi  expired  in  April 
mat.  On  an  appfication  to  strike  Martin  off 
^Ihe  rolls.  Lord  Langdah,  M.  ll.»  said,  after  re- 
^cnifeiilating  at  greater  length  these  facts, 
''Bicept  ra  making  the  repa^ent  of  parts  of 
tiie  ■mnB  wfuch  he  received,  it  appears  to  me 
4int  every  part  of  the  conduct  of  Mr.  Martin 
a  tba  matters  in  qnestion  iiras  improper,  and  I 
think,  on  the  examination  of  the  matter  and  of 
erer^  alfidavit,  that  he  fraudidently  abused  the 
^eoBttdenee  placed  in  him  by  has  client,  and  en- 
^keavoored  to  effectuate  ana  continue  the  fraud 
^/misrepfesentations,  in  a  manner  and  under 


books  of  the  Governor  and  Company  of  .the 
Bank  of  fingland,  and  all  other  trust  monies  in 
the  bill  mentioned,  into  the  names  of  any  other 
person  than  the  plaintiff  Elizabeth  Murray, 
and  the  defendants  Mary  Rose  Yibart  and 
William  Rose  Campbell,  tne  trustees  named  in 
the  said  testator's  wiD. 

Mr.  Anderson  moved,  ejp  parte,  £hat  service 
of  the  subpoena  for  the  defendant  M.  R.  Vibart 
to  appear  and  answer  the  bilL  and  also  of  the 
said  injunction  onWilHam  Morgan  Bennett,  of 
Raymond's  Buildings,  Gray^s  Uin,  solicitor  of 
the  said  M.  R.  Vibart,  may  be  deemed  good 
service  on  her.     He  read  passages  from  an 


drcvmstanoes  which  make  it  my  imperative  affidavit  conUunin^  a  correspondence  between 
iftd^  to  declare,  so  far  as  depends  on  me,  that  the  plaintiff's  solicitor  and  Mr.  Bennett.     "^^^ 


The 


iw  IS  not  to  be  permitted  to 
mmi.  to  eontinue  m  a  sitmition  i 


act  as  a  solicitor, 
I  which  may  enable 
him  to  conduct  himself  towards  other  clients 
in  Ibe  same  manner,  it  is  uidoubiedly  the 
dntv  of  the  court  to  protect  solicitors  in  the  fair 
ana  honest  discharge  of  their  difficult  and 
delicate  duties,  hotimen  a  soficitor  is  found  to 
have  availed  himself  of  his  honourable  and 
confidential  position,  for  the  purpose  of  taking 
advantage  and  defrauding  his  dients,  it  is  not 
teas  the  duty  of  die  court  to  withdraw  from 
hum  those  privileges,  and  that  certificate  of 
character  wmch  are  afforded  by  his  being  per 
'Bitted  to  remain  on  the  rod  of  solicitors.' 
lis  re  Martin,  6  Beav.  337. 


BMCENT  DflCISIONS  IN  THE  SUPE- 
RIOR COURTS. 

[BqwrUdlg  Wm.  Finnbjlly,  Eso^  Barrister 
at  LawJ] 


njLCTicm,  —  naFXNBANT  abaoad. 

BTITtJTEP   8SRVICB. 


•  auB- 


Wker*  a  dtfendant,  who  is  out  of  the  juris- 
i^etian,  has  enmloved  a  person,  who  is 
wUhm  the  juYistUctwn,  to  net  for  him  in 
thinigect  matter  qf  the  ««<,  the4S0urt  wiU 
ordtr  service  of  subpcma  to  appear  and 
answer,  and  aiso  qf  an  injunction,  on  that 
person  to  be  good  service  on  the  dtfendant. 

BaaMt,tksitif  tke  feet  ^  agem^  it  #•  he 
denmifr^t^ndmMme  of  the  oMeged 
mgentto^pimnt^seoSoitm',mi^^daeU 
m^te  he  fnadeig  the  Waiter,  denying  €oU 
kaien  with  i^  former. 


Turn  deCendantt  Mary  Rose  Vibart,  as  refiidiag 
at  Boukeney  oat  of  the  jurisdiction  of  this 
cowt.  Oa  the  llih  aBSfeaDt,  the  Vioe^Chan- 
ceOor  Knight  Bruce  granted  an  injunction,  oa 
the  plainCTf*8  application,  to  reatram  die  said 
idmitrf  torn  taMMiemaa  the  aiim  of  1 ,9002. 
a/.piroeHLaimiiitleB,  wiaS  Z^COL,  3L  $e.  per 
^  any  od^r  aam  of  atock 
^fieairVftwt*  the  tea- 


latter,  in  a  letter  dated  the  30th  of  December 
last,  said :  **  Mrs.  Vibart  has  forwarded  to  me 
your  letter  of  the  27th  instant,"  &c.;  "she  has 
mstructed  me  to  do  What  is  necessary  on  her 
behalf."  He  (Mr.  BenneU)  also  admitted  that 
the  notices  to  the  Bank  of  England  to  transfer 
the  stock  and  pay  the  dividends  was  given  by 
him,  on  the  part  of  Mrs.  Vibart. 

The  JLord  CA«iei4tor.— -Save  you  any  evi- 
dence of  the  defendant's  recognition  of  the 
agenty^  The  two  soSicitors  may  be  playing 
into  each  other's  hands.  Have  you  an  sdfidavit 
from  Uie  {ilaintiff's  solicitor  that  he  ia  not 
acting  in  concert  with  Mr.  Bennett  ?  Parties 
here,  in  the  absence  of  a  party  abroad,  may 
agree  to  acta  implying  anttaori^  from  the  ab* 
Beat  party. 

Mr.  Anderson.—ytr,  Bennett's  letters  con- 
tain kitriiMic  avidenoe  of  Ins  having  been 
instrocted  fov  ite  defendant  as  he  aays ;  for  he 
could  Bototaerwiee  Inow  the  contents  of  the 
letters  wtattcn  by  thephdntifir's  solicitor  to  Mrs. 
Vibart.  He  says:  "Mrs.  Vibart  has  for. 
warded  to  me  your  letter,  and  in  rralying  to  it, 
I  cannot  but  r^et  that  you  acted  with  sudh 
ppecipitancy,"  &c.  "  On  receiving  your  pre- 
sent letter,  Mrs.  Vibart  instructed  me,"  &c. 
The  Lord  Chancellor,—!  think  that  wiU  do. 
Mr.  Anderson  dtcd  English  v.  Mendrick,^ 
Kinder  v.  Forbes,*  Wegmouth  v.  Lambeft,'' 
Hobhouse  r.  Courtney,'^  and  Webb  v.  Saftnwi." 
In  tMs  last  case  the  proof  of  agency  was  not 
strong  enough  to  auppoit  the  appliesmon.  But 
ihe  application  was  ^granted  m  Hobhouse  v. 
•Courineg  on  the  intrinsic  evidence  of  a^cy, 
and  that  evfSence  was  much  stronger  m  the 
correspondence  in  the  present  case. 

The  LordCAaaceWorrcpeated  thathethoujAt 
the  i^gency  was  proved,  tut  he  recommended 
that  a  letter  he  written  by  the  plahttiff's  solici- 
tor to  the  defendant  at  Boiflogno,  apprising 
her  of  this  amilicatkni.  In  the  mean  tune,  liis 
lordship  would  look  isxto  the  cases  cited. 

On  a  snbseqnent  day,  Mr.  Anderson  said  a 
letter  had  "been  written  to  Mn.  Vibart,  as  Us 
lordship  suffgested,  and  he  had  an  affidavit  ipf 
the  pHainlfflPa  soUdtor,  verifying  tlie  conw- 


jMthe 
tator  m  tiie  plaintiff's 


bill  mentMMd,  la  the 


6Madd.ao&. 
aBctv.aaa. 


«  tHar«»2U. 


^  2  Beav.  503. 
^  12  ISm.  14a. 


nt 


at^mimr  Omit : '  JM».<— QMni't  Bemck. 


mdence,  and  dnying  any  ttMvtaoa  between 
iun  and  Mr.  Bennett 

The  Lord  ChameeOor  said  lie  had  not  had 
Ifaoe  to  examine  the  cases. 

His  lordship,  on  the  Monday  following,  said 
le  had  looked  into  the  cases,  especially  Hob' 
Wmte  y«  CosrliMy,  in  which  the  Vice-Chancellor 
«f  England  elalioTatdy  reviewed  all  the  prior 
cases,  and  the  principfo  he  collected  from  them 
was,  that  when  a  party  residing  abroad  em- 
fi»7ed  a  person  residii^  here  in  the  subject 
Matter  of  Ae  smt,  semce  of  process  on  that 
person  ought  to  be  held  good  service  on  the 
fsrty  abr^.  He  further  observed,  that  he 
was  satisfied,  by  the  affidavits  in  the  case^  that 
As  agency  of  Mr.  Bennett  for  the  d^ndant  in 
icupect  of  the  subject  of  the  suit  was  suJfidently 
crtablished  to  warrant  the  court  in  granting  the 
«rder. 

Jfurroy  v.  Vlhart,  at  Westminster,  January 
16^  18,  and  20, 1845. 


KoIIs  CTontt. 

[Bieported  by  Samubl  Millm,  Esq.,  Bar- 
rister at  Law,"] 

'WILL,  CONSTRUCTION  OP. — TRUSTS  FOR 
SALS. 

Where  a  wUl  eontams  poeUwe  directiotu  for 
sale,  the  court  wUl  not,  t^Mm  the  groimd 
sacr^ce^  discharge  an  order  for  sale  j  htU, 
rnsder  special  circumstamees,  will  direct  a 
rtferenee  to  the  Master,  ta  ascertaim  wike- 
ther  the  property  can  be  sold  with  advantage 
to  the  parties  ben^daUy  interested. 

The  testator  in  this  cause  directed  that 
cnrtain  estates,  devised  by  him  to  trustees, 
should  be  sold  as  soon  as  conveniently  might 
be  after  his  decease ;  and  accordingly,  on  the 
hearing  of  the  cause,  the  usual  order  for  sale 
was  made.  In  pursuance  of  this  order,  the 
nroperty  was  put  up  for  sale,  but  the  reserved 
Bidding  being  8,000/.,  and  the  highest  bidding 
being  only  1,400/.,  it  was  not  sold.  This 
was  in  1841 ;  and  the  Master  having  made  his 
leport  under  the  decree  by  which  the  facts 
above  stated  appeared,  the  cause  came  on  for 
farther  directions  in  1842,  when  the  court 
continued  the  order  for  sale,  and  directed  that 
the  trustees  should  receive  the  rents  until  the 
property  should  be  sold,  and  apply  them  ac- 
cording to  the  directions  of  the  testator's  will. 
The  propertv  was  let  on  a  lease  which  would 
expire  at  Lady-Day  nest,  and  as  there  was  still 
little  chance  of  the  property  being  sold  except 
at  a  great  sacrifice,  the  present  petition  was 
nresented,  by  which  it  was  prayed  tkat  it  mieht 
be  referred  to  the  Master  to  ascertain  whc^er 
it  would  be  for  the  benefit  of  the  parties  bene- 
ficially entitled  to  the  property  that  the  sale 
.should  be  postponed,  and  if  he  should  be  of 
that  opinion,  then  that  he  might  receive  pro- 
posals for  granting  a  further  lease  of  the  pre- 
mises, for  such  term  and  at  such  rent  as  he 
might  consider  most  beneficial. 


Mr.  Mon/i^  for  the  petitionerB,  said,  that  Ae 
property  consisting  of  a  mine,  and  bdqg  at 
present  orach  detcriorBted  in  value,  a  sife  n 
the  present  time  most  be  productive  of  eoaih 
derable  loss  to  the  parties  interested,  dl  of 
whom  were  anxious  that  the  pnyer  of  the 
petition  should  be  granted ;  but  some  of  them 
being  minors,  the  sale  could  not  be  poUpooed 
without  the  sanction  of  the  court. 

Mr.  Perry,  for  the  trustees,  consented. 

The  Master  qf  the  Rolls  said  it  wai  the  doty 
of  the  court  to  cany  into  effect  the  intentkmi 
of  the  testator,  not  to  evade  the  peffonnanee  of 
trusts  created  by  him ;  and  all  that  he  coold 
do  was  to  order  that  it  should  be  referred  to 
the  Master  to  ascertain  whether  the  property 
could  now  be  sold  with  advantage  to  the  par- 
ties beneficially  entitled  to  it 

Crombie  v.  MaeHem,  January  24th,  184S. 


4lveen'f  Hencll. 
(Before  the  Four  Judges.) 

ADMISSION    OF    ATTORNEY.  —  SXBVICI  OF 
CLRRKSHIP. — BARRI8TBR.* 

/.  IT.  B.  served  three  years  under  artidet 
of  clerkship  to  an  attorney,  e»d  tdut- 
quently  became' a  member  itf  an  inn  ofcmt 
and  was  called  to  the  bar,  where  he  frtw- 
tised  several  years.  Whilst  remsimsg  a 
barrister,  though  not  practising,  ht  wriiekd 
himse^  again  to  em  attorney,  tentd  two 
years,  andwas  then  at  his  own  reqsett  dii' 
barred. 

Held,  that  such  service,  the  derk  behg  oi  ik 
same  time  a  barrister,  could  net  be  made 
available  for  the  purpose  o^  admission  u  « 
attorney, 

Mr.  Knowles,  I  am  instructed,  my  lordsi  on 
the  part  of  a  gentieman  of  Uie  name  of  Bate- 
man,  to  make  a  motion  to  the  court  for  a  direc- 
tion to  the  Examiners  appcnnted  by  this  court 
to  examine  gentiemen  for  the  profession  of 
attorneys — that  they  may  be  instructed  to  ex- 
amine Mr.  Bateman,  witn  a  view  to.  his  beiqg 
admitted  an  attorney  of  the  court. 

The  affidavit  on  which  I  make  tiiis  motion, 
discloses  these  facts:— Mr.  Bateman  states, 
that  by  certain  articles  whidi  were  entered  into 
between  his  father  on  the  one  par^  and  himsdf 
and  a  gentieman  of  the  name  of  Hughes,  he 
was  articled  to  Mr.  Hughes  for  a  term  of  five 
years,  and  it  appears  that  the  date  of  the  artides 
was  Uie  2nd  ot  September  1826.  The  affidavit 
states,  that  he  duly  served  Mr.  Hughes  as  snch 
articled  clerk  in  his  business  or  profesnon  of 
an  attorney  and  solicitor  for  the  term  of  three 


•  The  importance  of  tins  case,  and  thepectt- 
liar  interest  attached  to  it  by  our  readers,  have 
induced  us  to  obtain  a  copy  of  the  short  J«nd 
writer's  notes,  from  which  this  report  has  been 
taken. — Bb. 
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y^on.&on^  tlie  date  thereof;  when  the  articles 
w«re  determined  by  mutual  consent,  t^t 
in  the  mpi^h  of  October,  1829»  he  entered  as  a 
student  at  Christ's  College,  at  the  University 
of  Cambridge,  and  proceeded  to  the  degree  of 
Bachelor  of  Arts  in  the  same  university  in  the 
numth  of  January,  1833.  That  ^m  that  time 
he  was  engaged  as  a  student  in  the  chambers 
of  William  Dugdale,  Esq.,  and  the  late  Lewis 
Duval>  Esq.,  Barrister-at-law,  for  the  space  of 
three  vears  and  upwards.  That  in  the  year 
IS 31,  he  was  admitted  a  student  of  the  Society 
of  the  Middle  Temple,  and  kept  terms  for  the 
purpose  of  being  called  to  the  bar ;  that  he  was 
called  to  the  bar  by  that  society  in  the  month 
of  May,  1835,  and  that  he  continued  in  practice 
until  the  end  o^  the  year  1843,  and  tnen,  for 
reasons  which  it  has  not  been  necessary  to 
state  in  the  affidavit,  he  was  anxious  to  recur 
to  the  original  branch  of  his  profession,  and  to 
serve  the  remainder  of  his  time,  and  he  says, 
that  at  the  end  of  the  year  1843,  he  quitted  his 
practice  at  the  bar,  and  has  never  since  been 
engaged  therein,  and  that4>y  articles  of  clerk, 
ship  bearing  date  the  87th  of  January,  1843, 
made  between  the  deponent  and  a  gentleman 
of  the  name  of  Brabant,  he  was  articled  to 
Mr.  Brabant  to  serve  him  as  his  articled  clerk, 
in  his  business  or  profession  of  attomey-at-law 
and  solicitor  for  the  term  of  ^ve  years  from 
the  date  of  the  last-mentioned  articles,  subject 
to  a  proviso,  that  if  at  any  time  previously  to 
the  ejqpiration  of  such  term  of  five  years,  he, 
deponent,  should  by  virtue  of  his  service  for 
the  period  of  three  years  as  clerk  to  Mr. 
Hugoes,  the  original  master,  in  the  first-men- 
tioiMd  articles  of  his  clerkship,  and  his  service 
tinder  the  articles  with  William  Hughes  Brabant 
or  otherwise,  be  admitted  as  an  attorney  or 
solicitor  of  her  Majesty's  courts  of  law  and 
equity  at  Westminster,  or  any  of  them,  in  such 
case  it  should  be  lawfid  for  deponent  thereupon, 
or  at  any  time  thereafter,  to  aetermine  and  put 
an  end  to  the  last-mentioned  articles. 

Then,  my  lords,  he  says,  that  he  has  served 
tliis  last-mentioned  genuemanaa  his  articled 
clerk  under  articles,  from  the  date  of  such 
articles  up  to  the  present  time,  and  that  he 
bath  not  during  such  period  been  engsged  in 
any  other  practice,  profession,  or  ousiness 
whatsoever.  And  he  says,  that  he  was  on  the 
I7th  day  of  this  instant  month  of  January  dis- 
baned  upon  his  own  petition  for  that  purpose, 
presentea  to  the  Socie^of  the  Middle  Temple, 
and  that  the  fact  of  his  not  having  previously 
applied  to  be  disbarred  arose  from  inadvertence, 
and  from  his  not  being  aware  that  such  a 
course  would  be  considered  necessary  in  order 
to  a  valid  service. 

Then,  my  lords,  there  are  other  circumstances 
stated  in  the  affidavit,  which  show  that  the  ap- 
plication has  been  regular,  but  I  apprehend  on 
that  part  of  the  case  there  will  be  no  objection. 
Therefore,  your  lordships  will  find  that  these  are 
the  £ftctB : — ^This  gentieman  is  articled  in  1826, 
for  a  peood  of  £re  years,  he  serves  three  of 
^iMse  years,  then  he  goes  to  Cambridge,  intend- 
ing to  go  to  the  bar ;  he  goes  to  Cambridge  and 


studies  for  three  years ;  he  is  admitted  a  studspfc 
of  the  Temple  in  1831 ;  he  occupies  his  tiine  ia 
the  chambers  of  a  most  eminent  conveyancer 
the  whole  of  his  studentship,  and  is  caUed  to 
the  bar  in  1835.  Then  in  January  1843,  he  is  • 
articled  afresh  to  a  new  master,  he  serves  him 
for  two  years ;  he  swears  he  has  not  attended 
to  any  other  business  or  profession,  but  has 
made  his  service  under  the  articles;  he  has, 
therefore,  served  five  entire  years  under  articles, 
and  that  I  apprehend  is  aU  that  the  statute  re- 
quires; he  has  been  engaged  intermediately 
certainly  a  long  period  in  Sie  pursuit  of  the 
profession,  a  most  important  fact,  because, 
during  the  whole  of  that  time  he  has  not  been 
engured  in  any  pursuit  inconsistent  with  the 
profession,  but  has  been  improving  his  mind 
in  the  pursuit  of  the  profession  itself.  He  is 
now  anxious  to  be  re-admitted,  and  I  under- 
stand the  genUemen  who  oppose  this  apphca- 
tion  do  not,  and  indeed  cannot,  after  what  I 
have  read,  question  the  personal  qualification 
of  this  genUeman,  but  that  there  is  some  diffi- 
culty to  which  I  will  not  advert,  but  leave  my 
learned  friend,  the  Solicitor-General,  to  state, 
which  they  wish  to  bring  before  the  court,  for 
the  purpose  of  taking  the  direction  of  the  courL 
I  believe  when  those  doubts  are  raised  I  shall 
not  have  much  difficulty  in  disposing  of  them; 
but  in  the  first  instance,  as  mj  learned  friend 
is  here  to  answer  this  application,  and  as  I  do 
not  predselv  know  the  grounds  on  which  he 
proceeds,  I  leave  him  to  state  the  objection  to 
the  court. 

The  SaUcUor-General,  (Sir  F.  Thesige^. 
My  lords,  my  learned  friend  has  stated  very 
accurately  what  is  the  ground  on  which  I  u»- 
pear  here  to  oppose  this  application — ^my  lordf^ 
the  circumstances  were  of  such  a  novel  charac- 
ter, and  it  appeared  to  the  examiners  to  involve 
principles  ot  such  great  importance,  that  they 
felt  they  could  not  act  on  the  present  occasion, 
and  ^rantthis  genUemen  his  certificate  without 
the  direction  of  the  court.  Without  at  all  ques- 
tioning in  the  slightest  degree  Mr.  Bateman's 
respectabilit)',  it  does  appear  to  me  that  he  has 
not  laid  a  proper  founaation  to  entitle  himself 
to  applv  to  be  admitted  as  an  attorney. 

In  tne  year  1826  he  was  articled  as  an  at- 
torney to  a  Mr.  Hughes,  under  those  articles 
he  served  for  three  years;  he  then  entered  at 
the  University  of  Cambridge;  he  was  after- 
wards admitted  as  a  member  of  the  Middle 
Temple,  and  in  due  time  he  was  called  to  the 
bar  by  that  society. 

Now,  my  lords,  there  is  a  rule  in  that  society 
which  provides,  (a  rule  of  Trinity  Term,  1762, 
concerning  the  calling  of  attorneys  to  the  dc 
gree  of  barrister-at-law,)  that  that  should  be 
extended  to  such  persons  as  had  been  articled 
clerks  to  attorneys,  but  had  never  been  them- 
selves admitted  as  attorneys  in  any  of  the 
courts  at  Westminster;  it  appears  there  was  a 
conference  with  the  benchers  of  the  diiferetat 
inns  of  court,  and  in  this  said  conference  it 
was  agreed  and  resolved  among  all  the  said 
deputies  of  the  four  inns  of  court,  that  from 
and  after  the  end  of  this  present  Trinity  Term, 
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IUS9,  no  artic&dcltok,jn1lier  to  an  attonwjr  or 
MOIidtor,  or  to  a  clerk  in  ^be  €k>i]it  of  Chancery 
or  Cbuzt  of  EKcheqoer,  oogbt  to  be  called  to 
the  bar,  until  his  articles  sboll  either  have  ex- 
pired or  been  cancelled  for  the  space  of  two 
fB&ole  years,  and  stating  it  was  tnen  ordered 
by  the  Masters  of  the  bench  dien  present,  that 
these  resolutions  should  be  confirmed  and 
adopted  as  the  rule  of  that  society,  in  all  future 
applications  of  such  articled  clerks  to  be  called 
to  the  bar. 

Now,  your  lordships  therefore  will  observe, 
that  Mr.  Bateman  could  not  be  called  to  the 
bar  by  the  Society  of  the  Middle  Temple,  or 
indeea  by  any  other  society,  without  having 
his  articles  of  clerkship  cancelled  for  two  veiu^s 
before  his  application  to  be  called,  and  tnere- 
fore  I  must  tsike  it  as  a  matter  of  undoubted 
fact,  that  Mr.  Bateman's  articles  were  cancelled 
at  that  time. 

My  lords,  he  continued  to  practice  at  the  bar 
for  a  period  of  eight  years ;  he  then,  without 
being  disbarred,  enters  into  fresh  articles  vnih 
Mr.  Brabant,  with  whom  he  serves  for  a  period 
of  two  years,  being  during  the  whole  of  that 
time  a  barrister-at^aw ;  and  I  must  call  your 
lordships'  attention  to  the  extraordinary  charac- 
ter of  the  articles  into  which  this  gentlemen 
entered  with  Mr.  Brabant ;  certainly  the]^  are 
very  unusual,  and  might  induce  the  examiners 
to  pause  before  they  coidd  consider  him  quali- 
fiea  to  have  a  certificate  for  admission  as  an 
attorney. 

In  these  articles  there  is  a  recital,  '^That 
whereas  the  said  Joshua  Wigley  Bateman  hath 
been  advised,  that  he  may  |)roperly  apply  to  the 
court  for  the  purpose  of  uniting  a  service  under 
the  present  articles  of  clerkship  with  a  service 
under  former  articles  of  clerkship  hereinafter- 
mentioned,  in  order  to  make  up  a  service  of 
five  years  under  articles,  though  the  services 
for  the  two  periods  be  not  consecutive,  and  it  is 
hifi  intention,  with  the  full  consent  and  appro- 
bation of  the  said  William  Hughes  Brabant,  to 
make  such  apphcation  to  the  court,  when,  and 
so  soon  as  he  shall  have  served  ibr  a  sufficient 
period  under  the  present  articles.  Now,  this 
mdenture  further  witnesseth,  and  it  is  hereby 
ajcreed  and  declared  between  and  by  the  said 
William  Hughes  Brabant  and  Joshua  Wigley 
Bateman,  that  if  at  any  time  previously  to  the 
expiration  of  the  said  term  of  five  years  the 
said  Joshua  Wigley  Bateman  shall,  by  virtue 
of  his  service  for  a  period  of  three  years  as 
clerk  to  Henry  Hughes^  late  of  the  town  of 
Kocthampton,  gentleman,  deceased,  under  cer- 
tain articles  of  clerkship  bearing  date  the  2nd 
day  of  September  1826,  and  made  or  expressed 
to  be  made  between  the  said  John  Bateman, 
hj  his  then  name  of  John  Buckby,  and  the 
said  Joshua  Wigley  Bateman  of  the  one  part, 
and  the  said  Henry  Hughes  therein  descnbed 
as  one  of  the  attorneys  of  his  Majesty's  Court 
of  King's  Bench  at  Westminster  and  solicitor 
of  the  High  Court  of  Chancery  of  the  other 
part,  and  ms  service  under  the  present  agree- 
ment or  otherwise,  be  entitled  to  be  admitted 
attorney  and  solicitor  of  her  Majesty's  courts 


of  law  and  equiCy  at  Westmingter,  oe  mj  ©T 
^em,  then  and  in  ancfa  case  it  duiU  Wniitf 
for  the  said  Joshua  Wi|^  Batematt  itaoecK- 
ately  tfaerenpon,  or  aft  any  time  thenafter,  to 
determine  and  put  an  end  to  this  preaenir  i^ree* 
mcnt." 

So  that  your  lordships  obaerve  this  is  av. 
alternative  agreement:  if  the  service  under 
the  agreement  can  be  coupled  with  the  service 
under  the  articles  of  clerkship  in  the  year 
1826,  then  it  is  intended  only  to  be  a  service 
for  two  years ;  but  if  they  could  not  be  Con- 
nected, then  the  intention  of  the  parties  ia,  that 
these  shall  be  original  articles  of  derksli^ 
under  which  Mr.  Bateman  shall  serve  his  mQ 
term  of  fiye  years,  and  be  admitted  under 
those  articles ;  and  although  I  have  no  wish 
whatever,  upon  the  present  occasion,  to  tal^ 
any  objection  with  r^^ard  to  the  stamp,  yet  it 
is  important  I  should  call  your  lordahiiir  at- 
tention to  the  facts  connected  with  the  stamp 
on  these  last  articles,  because  it  appears  to  me 
to  throw  some  light  upon  what  was.  the  im^ 
pression  of  the  parties  with  respect  to  the 
character  of  those  articles,  and  also  of  the 
stamp  office  when  the  stamp  was  aflixed. 

My  lords,  under  the  Stamp  Act,  55  Geo.  3, 
c.  184^  the  stamp  upon  aiticlea  of  deckehip  m 
120^.,  and  thiai  it  says,  in  the  achednte»  undo* 
the  head  Ariiclea  qf  CZeribA^:  ^ArtidfiB  oC 
clerkship*  or  contracts,  or  indmturea  of  ap« 
prenticeahipy  whereby  any  person  haviiig  been 
before  bound  to  serve  as  a.deriL  or  apnrentifie 
in  order  to  any  such  admission  as  aloceaai^ 
either  in  Euffilukd  or  Scotland,  and  net  haviog 
completed  or  perfected  hia  service  so  as  te 
entitie  himaslf  to  such  admiaaion^  ahalL  become 
bound  qfrwh  for  a  nem  term  of  yean  £oc  the 
same  parfK^ae  ; — th9  samt  diU^  aa  waidd  bf 
pavable  on  thoae  original  articke»  cootracl*  or 
inaentHse,  for  such  pwrpoae^  and  finr  aaf 
eouitfarpart  or  duplicate  thereof  IL  15a;.'' 

Now,  my  locda,  Mr.  Betemaa  bee  iqpplied  te 
the  stamp  office^  he  hae  procnred  the  atarap  on 
the  first  aiticba  of  cierkahip  to  be  caBoelled* 
and  that  stamp  has  been  applied  to  tlte  seeond 
artides  of  clerkship,  iodicating,  tlMrefcae,  I 
think  pretty  strongly,  the  impraaauHi  on  Mr. 
Bateman's  mind,  that  these  aiSdee  of  derkaiiip 
were  utterly  usdeas,  and  certainly  aheeriiig  the 
hnpreaaion  which  ike  atamp  office  received 
fmn  cemmunkations  which  wen  made  te  diem 
that  there  had  been  nethmg  done,  but  theaa 
articles  of  cierkahip  had  in  fret  become  na- 
available  for  the  pvapoee  for  which  tfwy  wen 
entered  intow 

Under  these  circumstances^  the  question 
really  is — whether  it  is  competent  for  a  genUe* 
man  who  is  at  the  bar  to  bind  himself,  while 
he  continues  a  barrister,  by  articlea  of  clok- 
ship,  by  service  under  whicn,  at  l!he  very  time 
he  IS  a  oarrister,  he  may  entitle  himself  to  ad* 
mission  as  an  attorney. 

The  cases  on  this  subject  are  but  few ;  then 
is  a  very  recent  one,  which  I  do  not  find  n- 
ported  m  any  of  the  regular  reports  of  the 
court. 
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Lord  AnuMM.— It  is  distinctly  stated  tiiat 
lie  never  pfwctised  as  a  barrister  suiee. 

The  StOfetfor^GaMral.— Yes;  bat  tbere  is  a 
▼eif  important  principle  involved  in  this  con- 
sidevatioD.  The  question  is,  whether  a  person 
is  entitled  to  place  himself  in  this  situation : 
he  entoB  mto  articles  of  clerkship,  continuing 
a  barrister }  he  leaves  it  open  to  himself  to 
chooae  either  of  the  two  courses.  If  anything 
had  oeeorred  durmg  the  time  of  Mr.  Bateman's 
articles,  (the  last  articles,)  which  offered  an 
opportunity  of  his  accepting  a  situation  which 
might  be  held  by  a  barrister  of  seven  years' 
stawfog,  (no  unusual  qualification,)  Mr.  Bate- 
mam  was  ready  to  accept  that  office, — he  did 
not  procure  himself  to  be  disbarred;  if,  on  the 
otlMr  hand,  notlung  of  that  kind  offered,  then 
he  woold  use  the  articles  of  clerkship,  and  ser- 
viee  under  them,  to  strike  into  the  attorney's 
practice. 

Now  I  apprehend  that  is  quite  contrary  to 
any  proieiple  on  which  articles  of  clerkship  are 
conaidered  to  be  essential  in  order  to  qualify  a 
geaHemanfor  admission  as  an  attorney;  the 
object  is,  that  the  party  should  be  regularly 
traawd  up  to  that  paiiicular  branch  of  the 
profession* 

Mr.  Justice  Coimdfe, — By  the  rule  of  the 
Tenple,  the  articled  cterk  might  be  admitted  to 
the  sooiJBty  and  keep  his  terms,  only  he  must 
be  two  years  after  tne  exniration  of  tiie  articles, 
or  Ike  eanedlng,  before  ne  could  be  called. 

ne  MMlsr-Oaierai. — I  cannot  speak  out 
of  the  aff davits.  Mv  friend  (Mr.  Kaowles)  is 
a  bencher  of  tiie  Middle  Temple.  With  regard 
to  lihat  r^[ulation,  that  applies  merely  to  parties 
being  called  to  the  bar ;  out  I  believe  there  is 
some  rule  in  the  Middle  Temple  with  regard 
to  parties  being  admitted  as  students  at  the 
Middle  Temple,  which  might  probably  exclude 
thj#  gentleman. 

Mv.  KfioielM.— The  rule  of  the  Middle  Temple 
is  this:  a  gentieman  who  is  an  attorney  mav 
be  admitted  to  keep  terms,  but  no  term  whicn 
he  hec^  while  serving  under  articles,  or  ser- 
ving in  an  attomev's  oIKce,  would  be  counted 
on  Ms  way  to  the  nar,  but  his  standing  at  the 
haD  woula  count  from  his  ori(pnal  entrance. 

l%e  5Mic»tor*Gen<fal.— If  it  is  a  recent  rule 
it  wou)d  not  apply  to  this  gentleman.^ 

Mr.  £«owles.'-I  am  giving  the  rule  coireetiy 
in  existence  during  the  whole  time  this  genUe- 
man  was  there. 

The  Sokoitw^Oenerai.  — I  have  no  doubt. 
Probably,  the  rale  I  am  referring  to  is  a  more 
recent  rule,  and  wonld  not  apply  to  the  case  of 
Ifr.  Bateman  at  the  time  of  ms  admission  to 
that  society. 

I  was  going  to  call  attention  to  the  case  esr 
jMTfe  Ce2»,  1  Douglas,  114  :  ''  Oooper  moved, 
on  the  part  of  Gok,  who  had  formerly  been  an 
attomey  of  this  court,  and  had  at  his  own 
dflsfae  been  strack  off  the  roll  and  was  then 
cded  to  the  bar,  that  he  might  be  again  put 
<m  tiw  roll  of  attorneys.     The  court  refused  to 
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comply  mth  the  application,  tiie^e  being  no 
instance  of  a  barrister  being  admitted  an  alkHr- 
ncy.  They  said  he  omhi  first  to  have  appn^ 
tonis  society  to  be  disbarred.'^ 

Now  I  use  that  to  show  what  the  impressiqa 
is  with  regard  to  the  complete  separation  of 
the  two  branches  of  the  profession;  and  it 
appears  to  me  to  be  rather  an  d^Kort  case  on 
this  occasion,  that  a  gentleman  who  is  a  bar- 
rister should  not  enter  into  articles  as  clerk  to 
an  attorn^ ;  if  he  cannot  be  admitted  as  an 
attorney  while  he  is  a  barrister,  I  should  say,  d 
foriion,  he  cannot  enter  into  articles,  to  serve 
the  attomey  as  a  clerk. 

My  lords,  although  I  do  not,  of  course,  at- 
tempt to  impute  in  the  slightest  degree  any 
impropriety  to  this  gentieman,  or  to  intimate* 
anything  in  the  smaBest  degree  of  reproach  on 
the  connexion  between  him  and  the  attorneys 
with  whom  he  entered  into  these  articles,  yet 
your  lordship  will  observe  what  danger  there 
might  be,  if  this  was  not  to  be  considered  the 
principle  which  is  to  regulate  admissions  of 
this  description,  because  it  might  be  that  a 
gentieman  serving  an  attomey  under  articles 
of  clerkship  at  ttie  time  h,e  was  a  barrister, 
might  sign  all  their  pleas  and  motions,  and 
things  to  which  it  was  necessary  to  have  a 
hamster's  hand.  Do  not  for  one  moment  sup- 
pose I  am  imputing  anything  of  the  kind  on 
the  present  occasion,  but  I  only  show  how 
dangerous  it  would  be  to  depart  from  wha^ 
appears  to  me  to  be  the  principle  of  separation 
between  these  two  branches  of^the  profession. 
Mr.  Justice  Po/fetoa.— In  what  terms  does 
he  stete  it  was  through  inadvertence } 

The  fifoKct^or-€?camil.— Why,  my  lords,  in 
a  very  unsatisfactory  way.  There  was  notlnn||^ 
to  have  prevented  Mr.  Bateman  being  &- 
barred  before  he  entered  into  these  second  ar- 
ticles of  clerkship— nothing  whatever.  He 
says  he  was  on  the  ITth  of  this  instant  month 
of  January  disbarred  upon  his  own  petitioi^ 
for  that  purpose  presented  to  the  Honourable 
Society  of  the  Middle  Temple,  and  tlu^t  the 
fact  of  his  not  having  prevwusly  applied  to  be 
disbarred  arose  from  madvertence,  and  from 
his  not  being  aware  that  such  a  course  would 
be  considered  necessary  in  order  to  a  valid  ser- 
vice under  his  last-mentioned  articles.  He 
gives  no  satisfactory  reason  at  all  why  before 
this  indenture  was  entered  into  he  was  not 
disbarred. 

It  realty  appears  to  me,  my  lords,  to  involve 
a  principle  of  very  con^derable  importance :  of 
course  the  examinefs  ffelt  a  difficulty  in  this 
case.  The  circumstances  were  quite  uovel,  and 
seemed  to  them  to  involve  principles  of  impor- 
tance to  the  profession  at  large  —  to  both 
branches  of  the  profession— and  thejr  felt  that 
they  could  not,  consistent  with  their  dutv  to 
that  profession,  admit  tins  gentieman  without 
having  tiie  directions  of  the  court  on  the  sub- 
ject, and  I  am  not  desired  to  oppose  thi§  in  any 
feeling  against  this  gentieman;  they  bave 
none ;  but  they  only  desire  to  perform  their 
duty  to  the  profession;  and  resDv,  my  lords, 
when  this  gentieman  chooses,  under  these  cir- 
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cumBtances^  to  continue  as  a  be^rrister,  when 
ihtre  is  no  difficulty  whatever  in  his  being  dis- 
iMured — when  he  does  not  give  any  satisfactory 
reason  why  he  did  not  pursue  that  course  be- 
fore— ^when  your  lordships  find,  that  with  re- 
gard to  the  articles  themselves,  it  is  ouite 
evident  that  he  himself  at  that  time  must  have 
IumL  his  attention  called  to  the  circumstance  of 
Ida  being  a  barrister,  and  of  the  difficulty  that 
might  subsequently  arise.  So  that,  more  than 
two  years  ago,  jour  lordships  see,  at  the  time 
when  diose  articles  were  entered  into,  the  at- 
tention of  Mr.  Bateman  must  have  been  called 
to  all  the  difficulties  which  woiild  embarrass 
the. course  he  then  had  in  view.  Why  at  that 
tipe  did  he  not  apply  to  his  socicM^^Oi^isbar 
him  ?  why  did  he  not  leave  himself  then  com- 
pletely free  to  enter  into  those  ajrticles  or  to 
adopt  any  other  course?  My  lords,:!  think 
that  is  the  course  he  should  have  adoi>ted,  con- 
udering  the  very  peculiar  situation  in  which 
"Mi,  Bateman  was,  and  considering  how  very 
dai^gerous  it  would  be  to  admit  that  a.  party  in 
the  situatiQu  in  which  he  was  at  the  Wreoiild 
bind  himself  by  articles  of  clerkship  which 
could  be  serviceable  to  him— a  service  under 
w&ich  would  enable  him  to  be  admitted  as  an 
mUprney.  .  Considering  how  carefully  on  every 
occasion  the  two  branches  of  the  profession 
]i%ve  been  separated  from  each  other,  for  rea- 
soju  which  are  ouite  obvious,  which  are  im- 
poartaat  to  the  inoependence  and  respectability 
of  both  branches  of  the  profession — it  does 
appear  to  zne  that  this  is  a  question  of  very 
eoi^iderable  importance,  and  that  Mr.  Bale- 
man  is  not  in  a  condition  in  which  he  can  cadi 
m  the  examiners  to  grant  him  a  certificate, 
inasmuch  as  these  second  articles  of  clerkship, 
which  were  entered  into  at  the  time  when  he 
w«s  a  barrister,  are  not  such  articles  of  clerk- 
ship, as  could  have  been  contemplated  by  the 
leoislature,  or  service  under  which  would  en- 
title him  to  be  admitted. 

Ifr.  Robmaon, — My  lords,  I  am  on  the  same 
Bi^e  with  the  Solicitor-GeneraL  I  appre- 
hend that  the  rtsal  question  is,  whether  your 
lordships  shall  now  for  the  first  time  sanc- 
tion a  practice  for  which  undoubtedly  there 
IB.  no  precedent  to  be  found  in  the  books — a 
pnctice  which  is  not  very  conducive  to  the 
respectability  and  independence  of  either  of 
the  two  branches  of  tne  profession.  I .  say 
this  application  is  entirely  unpre^entea, 
because,  although  my  friend,  the  Solicitor- 
General,  has  referred  you  to  ex  parte  Cole, 
1st  pbuglas'  Reports,  where  this  court  did 
admit  a  person  on  ^eing  disbarred,  to  be 
leradmitted  an  atton^ :  and,  although  there 
is  also  a  subsequent  case  decided  recently  by 
Mr.  Justice  Wightman,  in  the  course  of 
Michaelmas  Term,  1842,  with  respect  to  a 
milkman  of  the  name  of  FFanier,  which  I  can 
laid  rqxHrted  only  in  the  ^  volume  of  the 
Jurist,  page  1016,  yet  your  lordships  will  ob- 
serve in  both  theee  cases,  the  applieation  was 
that  the  party  should  be  re.4idliutted  an  at- 
torn^,  and  m  each  of  these  cases  it  will 


appear  by  reference  to  the  reports  that  the 
service  for  the  full  period  of  five  years  bad 
been  rendered  by  the  party  who  app&id  be- 
fore he  became  a  Wrister  at  all.  In.  each  case^ 
having  served  duly  under  his  articles,  and  hav- 
ing been  duly  aamitted  an  attorney  he  then 
Sot  himself  taken  off  the  roUs  of  etSmwiM  of 
lis  court,  and  became  a  barrister,  and  the 
question  was  in  each  of  these  cases,  whether, 
after  he,  in  like  manner,  got  himself  removed 
from  the  rolls  of  barristers  in  the  inns  of  ooort^ 
he  might  then  be  admitted  to  his  origmal  con* 
dition  of  an  attorney.  That  is  entirely  dif- 
ferent from  the  present  application,  becanse 
here  the  party  never  has  been  an  attomejr  ^ 
all,  and. tne  question  for  the  first  time  aziaee 
which  has  never  been  mooted  even  in  the 
former  cases,  whether  there  can  be  aay  valid 
and  bona  fide  service  as  an  attomev's  clerk  at 
the  time  when  a  gentleman  is  a  barrister-at- 
law.  I  take  it  in  these  two  cases  the  court  re- 
quired both ;  in  ex  parte  Cole  and  ex  parie 
Warner,  the  court  required,  before  the  a(^« 
cant  should  be  re  admitted  an  qttomey,  even 
under  those  orcumstances  there  stated,  that  he 
should,  at  all  events,  get  himself  removed  from 
the  rank  of  a  barrister. 

Now,  mv  lords,  on  what  grounds  ww  that^t 
That  coida  onlv  be  on  the  ground  that  tins 
court  considered  those  two  conditions— those 
two  states  as  inconsistent  with  each  other,  the 
state  of  a  barrister  and  the  state  of  an  attorney. 
Otherwise,  there  would  be  nothing  inooBsb* 
tent  in  the  gentleman  practising  as  an  attorney, 
and  confining  himself  entirely  to  that  branch  of 
the  profession,  and  he  might  still  say,  as  Mr» 
Bateman  says  here,  although  1  had  been  a 
barrister,  now  I  confine  my  practice  to  the 
branch  of  the  profession  as  an  attoraev.  In 
each  case  the  court  reqmred  he  shon]4  ot  te« 
moved  from  being  a  banister,  considering,  and 
I  apprehend  justly  considering,  that  the  tve 
branches  and  ranks  of  the  profeeaioii  were 
inconsistent  with  each  other.  If  the  nmk  of  a 
barrister  is  inconsistent  mth  the  rank  of  an 
attorney,  surely  there  is  something  at  least 
ejjually  inconsistent  between  the  rank  of  a  bar« 
rister  and  the  rank  of  an  attom^a  dark. 
And,  therefore,  in  the  absence  of  aay  aa<» 
thority  for  this  application,  I  apprehend  I  mmr 
say  no  authority  can  be  cited  for  it,  I  do  Umik 
your  lordships  will  pause  before  you  sai 
for  the  first  time  tnis,  which,  at  least,  i 
subject  to  objection.  And  I  should 
the  party  has  not  been  disbured  in  thepiesent 
instance  until  just  ten  days  ago. 

It  is  an  extremely  odd  drcumstance  that  this 
gentieman  should  say  that  this  mistrice  of  hlf 
has  arisen,  or  rather  the  non«removal  of  him- 
self firom  the  grade  of  a  bairister,  has  been 
through  inadvertence:  I  do  not  comprsheBd 
what  he  means  by  that,  because  it  is  quite 
obvious,  on  looking  at  tibe  second  articles,  tJia 
attrition  of  parties,  (whetiier  his  or  not  I  will 
not  say),  but  the  attention  of  the 
who  prepared  those  articles  must  luive 
vigilantly  alive  to  the  probabiliCiy  of  i 
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qottkioii  aB  tliia  atiwig.  I  shoold  think  jonr 
Wrdships  wotdd  not  be  much  inclined  to  inter- 
han  in  a  caae  of  this  tort,  and  establish  a  pre- 
cedent for  the  first  time. 

i  hardly  think  this  is  a  case  in  which  Mr. 
Bateman  comes  before  ths  court  in  a  way  very 
mnting  to  such  a  deciuon,  because  your  lordl- 
ihip  sees  it  is  not  like  the  case  of  a  gentleman 
being  a  barrister,  who  had  then  for  the  first 
time  articled  himself  at  all,  but  he  being  an 
aCComey  becomes  a  barrister  after  baring 
entered  the  inns  of  court.  There  is  consider- 
able force  undoubtedly  in  what  my  friend  the 
Sofidtor-Cfeneral  has  observed,  with  respect 
to  this  gentleman  entering  into  these  new 
artieles  for  the  full  period  of  Ave  years  in- 
stead ei  the  supplementary  period  of  two 
fsarv,  which  I  find  is  the  more  ordinary 
I  can  find  no  case  where  the  second 
has  been  for  the  full  period  of  Ave 
Yean,  but  the  ordinary  bindinff  has  been  for 
dto  period  left  defectiye  under  the  former 
attides.  In  this  case  the  gentleman  does  not 
tidce  that  eo«urse,  but  takes  the  precaution  of 
btndoig  himself  de  novo  for  the  whole  period  of 
fifv  years. 

I  think  he  does  not  come  forward  in  a  po- 
tfitimi  of  very  great  hardship,  because  he  con- 
tamplales  at  the  time  the  possibility  and  pro- 
babuity  of  the  two  senrices  not  being  allowed 
to  be  tailed  together. 

On  these  grounds  I  hope  your  lordships  will 
think,  at  all  events,  the  examiners  in  this  case 
have  done  perfectly  right  in  pausing  before 
they  sanctioned  any  such  departure  from 
ormnary  custom,  and  I  hope  your  lordships 
will  also  think,  for  the  r^pe<^bility  of  the 
prafeaaion,  the  refusal  they  have  come  to  is  the 
correct  one. 

Mr.  Kmewiee, — I  trust  the  respectability  of 
the  profosaion  win  receive  no  stain  from  ad- 
mittnig  Mr.  Bateman  into  that  profession;  for, 
for  the  life  of  me,  I  cannot  understand  why  my 
karaed  friends  are  talking  of  danger  to  the 
respectabitity  of  the  profession  of  an  attorney, 

S  admitting  a  gentlonan  whose  character  on 
hands  is  amnitted  to  be  without  imneach- 
menty  who  by  a  regular  course  of  stuay  has 
prapmd  himself  for  the  practice  of  the  higher 
imiich,who  has  practised  that  branch  for  a 
aerieaof  years,  but  who  now  finding  an  opening 
which  pvoe  jiromise  of  something  better  in  the 
other,  18  desirous  of  retracing  bis  steps  and  be- 
ooanBg  a  member  of  the  other  profession,  and 
I  camMrt  see  how  the  profession  of  an  attorney 
can  be  at  all  stained  by  the  admission  of  Mr. 
Bateann  as  a  member  of  that  body. 

Btt^  my  lords,  I  amnrehend  that  is  not  the 
qoestion  now  before  the  court ;  the  question,  if 
1  mistake  not,  will  be  found  to  be  this : — ^is  there 
aijrthing  in  the  act  of  parliament  which  obliges 
a  gentleman  to  serve  more  than  five  years,  or  in 
any  decision  or  rule  of  this  court  upon  that  act 
of  parliament  i  is  there  anything  to  show  that 
Mr.  Bafrman  is  not  entitle  to  become  an  at- 
tamey }  And  it  is  therafore  desirable  to  see 
whaitheactof  parliament  ia,  and  also  to  look 
at  the  roles  adopted  by  the  examiners  them- 


selves, who,  I  presume,  k^ow  the  act  of  pariia- 
ment,  and  understand  the  grounds  on  which 
they  have  acted. 

Mv  lords,  the  act  of  parliament,  as  your 
lordships  are  aware,  is  the  2nd  Geo.  2,  c.  33, 
and  all  that  that  act  reouires  is  this :  that  no 
person  shall  be  admittea  to  be  an  attorney  un- 
less for  the  full  period  of  five  years  ht  shall 
have  served  imder  articles ;  no  other  restriction^ 
is  imposed ;  and  in  every  case  in  which  any- 
question  has  come  before  the  court,  the  court 
has  always  looked  to  this :  sometimes,  no  doubt, 
the  court  has  said,  "We  will  not  permit  a- 
gentleman  to  be  an  attorney  who  has  held  an 
office  during  his  clerkship. '  Why  ?  Because 
that  office  Imposes  duties  upon  him  which  pre> 
vent  him  from  serving  the  master  whom  he 
has  contracted  to  sexve.  But  there  is  no  ease 
where  the  party  holding  a  nominal  office  whidi. 
took  up  no  portion  of  nts  time  was  forbidden 
by  the  court  to  be  an  attorney,  because  he  bald, 
that  office.  There  is  the  case  which  I  have 
heard  mentioned  to-day,  I  think  ex  parte 
Tajffor, ^here  a  genUeman  who  hnd  held  an. 
office  which  took  up  part  of  his  time,  was,, 
after  his  bring  admitted  an  attorney,  I  think, 
struck  off  the  rolls  on  this  ground  and  on  thia 
only,  that  by  holding*  the  office  and  performinfl^ 
its  duties,  it  was  dear  he  had  not  done  that 
which  the  act  of  parliament  required ;  he  had 
ii6t  for  tiie  period  of  five  years  served  the  gen- 
tleman to  whom  he  had  been  articled ;  but  I 
venture  to  say,  that  there  is  no  case  in  #hieh 
the  court  has  refused  the  adnussion  of  an  at- 
tahtey  because  he  merdy  held  the  office :  the 
refusal  has  always  gone  upon  this,  that  the 
duties  of  the  office  tSdk  m  nis  time,  and  thece- 
fbre  it  rendered  it  impoasinle  for  him  to  derve 
his  master  the  whole  of  his  time,  and  there  ara 
cases  where  even  an  articled  derk  has  devoted 
some  part  of  his  time  to  the  senrice  of  another 
attorney,  and  the  court  has  nevertheless  dlowed 
him  to  De  admitted,  it  bring  shown  that  durmg 
regular  hours  of  business  he  was  always  in 
office.  And,  my  lords,  I  speak  of  th^  rules 
laid  down  by  the  examiners  themselves,  and  I 
will  odl  your  lordships'  attention  to  them, 
merely  for  the  purpose  of  showing  that  they 
interpret  the  act  of  parliament  exactiy  in  the 
way  wldch  I  am  now  pressnig  on  the  court,  be* 
cause  you  will  see  the  questions  which  tiit 
examinera  propound  to  the  gentlemen  who  apjdf 
to  be  examined,  have  reference  solely  to  the 
time  of  their  service.  Now,  my  lorda,'  the- 
questions  are  theae :— "  Have  you  served  the 
whole  term  of  your  articles  at  the  offiee?"  I 
am  readlnff  now  the  questions  which  are  given 
in  Mr.  CThitty's  Book  of  Practice,  as  the  quea^ 
tions  inserted  in  regulations  concerning  tiid 
due  service  of  deriuhips  which  are  to  be 
answered.  ' 

The  questions  are  theae :  *'  What  was  your 
aae?**  and  so  on;.  ''Have  you  served  thtf 
mole  term  of  yon^  articles  at  die  office  where 
the  attorney  or  attomeyt  to  whom  yon  wete 
articled  er  assicnad  earned  on  hia  or  their 
basuieas,atc.?  tf  not,  stale  the  reason.''  Then 
again,  ^  Have  you  at  any  time  during  the  term 
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were  articled  ?"  Showing  that  thov  refer  en- 
tiffcftf  to  tho  feck  of  service.  **  Hare  you, 
duruig  the  period  of  your  arfeielM,  been  en- 
gaged or  concerned  in  any  profesoon,  bn8ineaa» 
or  euployment,  other  tluui  yonr  profesaional 
employment  as  clerk  ?*' 

•N»w,  my  lords,  those  are  the  qmationa  pnt  by 
the  examiners,  founded  on  the  statute ;  and  is 
there  a  single  question  here  that  Mr.  Bateman 
could  nol  most  conscientiously  answer }  Has 
he  been  engaged  during  the  term  of  his  clerk- 
ship in  any  other  profession  than  that  of  his 
borinesa  as  clerk?  He  swears  ha  has  not. 
There  is  not  the  lesat  reason  to  presume  that  in 
8wearmg  so  he  swears  that  which  is  not  cor- 
rect And  therefore,  my  lords,  I  say  that  by 
RMTving  under  articles  for  five  years,  fund  being 
engaged  during  the  service  in  no  other  matter 


a  grocer's  sh^  man;  yMMS  1 
no  objection,  but  dveefeed  ^ 
examine  him;  and  indeed  my] 
do  not  put  tiieir  objectiona  so  much  on  the 
gioand  of  time  between  the  period  of  dm  ser- 
vice as  upon  another  gfound. 

Now  let  me  exammo  what  the  piincjinl 
mund  is.  It  is  said  that  this  gendeman  taa 
been  a  barrister  during  the  period  of  tiia  aer* 
vice,  and  that  is  true.  It  is  said  alw  dmt  by 
an  order  of  the  Id^ddle  Tempk,  no  person  oaa 
be  admitted  to  keep  terms  unlesa  bis  artideB 
have  been  cancelled.  No  doubt  the  aiticlea 
aj^ieer  to  have  been  cancelled,  or  what  is  the 
same  thing,  the  parties  pari  by  matual  con-i 
sent,  and  nothing  more  is  done  under  lhem» 
but,  my  lords,  it  ^11  hardly  be  contended  that 
by  the  feet  of  the  articles  being  cancelled,  that 
service  imder  those  artides  is  rendered  of  n» 
^  ^  avail.    Tike  the  ordinarv  case,  tales  the  case 

or  profession,  he  has  done  everything  required  |  where  any  interest  has  been  acquired  ondor 
by  the  act  of  parliament ;  there  is  no  rule  of !  a  deed  which  is  afterwards  cancelled,  is  that 
court  that  militates  against  him,  and  there  is  no  I  interest  divested }     Clearly  not     There  are 


decision  of  this  court  that  militates  against  him 
either. 

It  ia  said  a  considerable  period  has  elapsed 
between  the  service  under  one  set  of  aiticlea 
and  the  other,  and  it  is  so ;  but  there  are  many 
caees  to  which  I  might  rsfer  the  court  where 
that  has  been  h<Men  to  be  no  objection ;  and 
in  the  case  of  Onrter,  9  Wm.  Blackstone's 
Repoits,  957,  which  is  quoted  and  recognised 
in  re  Ta^Um,  a  comparatively  modem  caae,  I 
find  this  is  the  decision  of  the  court.  In  this 
case.  Carter  had  been  articled  in  March  1755 
as  a  clerk  to  Mr.  Wilson  for  five  years ;  an 
affidavit  was  produced  of  the  articles  being 
regiriarly  filed  — (the  articles  were  k>st);  he 
served  one  year  and  a  half,  and  then  they 
narted  by  consent,  which  is  exactly  Ae  case 


many  cases  to  that  eflfoct  i  they  were  aU  dtad 
in  a  case  recently  before  the  Bxchefosr,  and  !• 
understand,  my  learned  friend,  the  Solicitor- 
General,  does  not  dispute  it.  It  ia  adii^feted 
the  three  years'  service  was  good  sermce ;  it 
is  not  denied  that  it  mavbe  united  wMi' the 
service  under  the  seeonu  artides.  Dins  it 
make  any  difierence  that,  while  under  subse- 
quent articles,  this  gentleman  had  nol  been 
struck  off  the  rolls  of  barristen?  I  submit 
not. 

Something  has  been  said  as  to  the  mode  the 
articles  to  ttie  attomev  have  been  dr^w«  np» 
No  doubt  the  articles,  tor  the  sake  of  eaution, 
are  drawn  up  in  that  wav ;  but  Mr.  Batomua 
swears,  and  there  is  notning  to  contradict  h» 
rither  in  fact  or  inference,  that  he  was   not 


before  tiie  court.  He  then  served  Oakley  as  a  |  aware  that  it  was  necessary  he  should  be  daa^ 
derk,  but  without  articles;  since  then  he  served  barred;  he  positively  swears,  in  language  as 
Mitchell  without  articles  for  several  years ;  and  strong  as  can  be  used,  that  he  has  not  acted 


in  1768,  being  a  period  of  thirteen  years  after 
his  original  articles,  he  was  articted  to  Mr. 
Gregory  Bateman,  and  senred  him  for  three 
years  and  a  half. 

Now,  my  lords,  what  says  the  court  ?  The 
court,  considering  that  tnis  man  had  been 
educated  in  the  profession  for  a  space  of  nine- 
teen years,  had  been  regulariy  articled  for  five 
years  originally,  and  afterwards  for  three  years 
and  a  hslf  to  make  up  the  deficiency,  and  that 
tile  intermediate  time  had  been  spent  in  the 
same  manner  as  if  he  had  been  under  articles, 
thought  it  a  case  of  equal  hardship  with  that  of 
Fletcher,  and  directed  him  to  be  admitted. 
And  in  the  esse  of  Ftetoh^r,  where  it  appeared 
he  had  been  articled  under  articles  which  had 
not  been  duly  stamped,  the  court  held  that  not 
to  be  an  objection,  but  decided  in  hia  fevour, 

and  allowed  him  to  be  admitted  after  the  articles 
had  been  stamped. 

Uf  kuds,  that  is  a  case  very  strong  in  my 
fewmr,  and  that  case  has  been  recognised  by 
many  recent  deeiskms,  and  by  a  comparatively 
recent  case  which  is  not  yet  reported.  A  gen- 
tiwnan  had  been  engaged  after  his  clerkship  in 


m  any  way  during  the  two  years  but  aa  the 
articled  clerk  of  this  gentleman  the  attorney. 

My  lords,  the  case  which  has  been  died, 
so  far  from  being  a  case  against  me,  ia  a  case 
directiy  in  my  favour,  because  what  ia  the 
decision  in  hc  parte  Coh  ?  In  that  caae  a  gen« 
tieman  who  had  formerly  been  an  attorney, 
and  had  then  become  a  barrister,  applied  that 
he  miffht  be  put  on  the  roU  of  attomegr s,  and 
he  had  not,  at  the  time  of  the  application,  been 
disbarred.  The  court  sud,  "  No,  you  muat  be 
disbarred  first,"  and  that  is  the  whole  of  tine  de» 
cision.  This  is  in  my  fevour ;  if  he  had  beoi  dis- 
barred at  that  moment,  it  is  dear  the  court  tiien 
would  have  admitted  him,  because  they  said 
**  he  ought  first  to  apply  to  his  society  to  be 
disbarred."  Mr.  Bateman  has  been  disoaqrcd  ; 
Mr.  Bateman  is  no  longer  a  banister;  he  could 
no  longer  act  in  any  capadty  but  that  of  an 
attorney;  and  I  confess  I  do  not  see  any 
of  those  conseouences  which  have  been  so 
pathetically  alluoed  to,  if  this  gentleoian  should 
be  admitted  an  attorney. 

My  lord,  it  is  quite  clear  tiie  court  haa,  in 
many  mstancee,  as  a  matter  of  indulgence. 
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«vai  if  4b  futf.  conUr  vfit  dhan  it  as  strict 
liglity  ipren  its  decision  in  &voQr  of  the  party 
— *^Sb  It  ii  of  gtmk  conseqneBce  to  tbis 
man.  I  may  mstinn  to  the  couit,  al- 
gh  it  is  not  in  the  a£Bdavit,  that  very  con- 
Mdaahle  fwoapsets  will  be  stopped  if  he  is  not 
Bov  aBvirad  to  hecooM  an  afttoniey. 

Whjy  my  lords,  is  he  not  ?  It  is  not  pre- 
teadea  that  he  has  not  done  all  that  the  act  of 
^axjianient  required;  he  has  served  under 
ajticies  for  Bye  years;  he  has,  duHng  those 
five  years,  followed  no  other  service  whatever, 
and  there  is  no  rule  of  court,  and  no  decision 
of  the  court,  which  says,  under  these  circum- 
tfaaces^  he  should  not  be  adnitled. 

My  lofda,  somelliing  was  said  about  the 
9tBBp  Act.  It  appeals  to  me  the  stamp  af- 
fined on  the  new  aHaclse  is  the  only  stamp 
tint  can  be  affixed  under  the  circumstances. 

Idxd^Ikmnan, — It  is  only  observed  upon  as 
tbombag  hie  own  intention. 

The  SoiMBr-6«i«rai«--Certainly  not  as  an 


oMectMii. 


JGuHo^ei.— ^There  was  a  pert  of  that 
wdiidL  mf  friend  did  not  read,  which  I  will 
■sad^  whioi.  shows  ndiy  Mr.  Bateman,  when  he 
w«s  aitiflied  afresh,  had  his  articles  stamped 
with  the  fiill  stamp  of  £120,  beeause  it  was  the 
onlf  ■'■■of^  ^^  under  the<  cireunstaiices  could 
1m>  ap^ieo.    There  ie  a  provision  made  for  the 
anginal  avtKles  of  clerkdup  £120^  there  is  a 
IMHwisiwi  made  applying  to  tiie  asngnment  of 
thaat  artides,  but  having  reference  only  to 
tbtmeioft  a  atatp  of  1/.  15<.,  but  for  the  case 
of  Mr.  Bateman,  a  further  i>rovinon  is  made, 
to  wlkich  I  will  can  the  attention,  of  tiie  court.  I 
"  Articles  o£  clerkship  or  contract  or  indenture  i 
of  apuBsnticediip,  whereby  any  person  having  I 
been  oefinre  bound  to  serve  as  ihet  derii  or  ap- ; 
praitice,  in  order  to  any  such  admission  as| 
aforesaid,  either  in  England  or  Scotland,  and , 
not  haying  completed  ms  service,  so  as  to  en- 
title him  to  such    admission,  shall  become' 
bound  aflesh  fbr  a  new  term  of  jears  for  the  ! 
aazne  purpose,  the  same  as  the  onginal  articles, 
120L'*    And  then  foUaws,  ''  But  in  that  case,  { 
the  stamp  used  on  the  aiddes,  conlBaet,  or  in-  . 
deatwia  first  entered  into  for  the  saoae  puvpose ; 
shall  be  allowed  as  a  spoiled  stamp." 

Mv  lords,  that  wa»  the  only  dauae  under 
wliich  Mr,  Bateman  could  aat--he  could  not 
homofle  IL  15s.  on  the  new  articles,  beeauee  the 
old  articles  had  in  svevy  way  e]q[uiedr-there 
could  be  no  assignment  under  them — ^he  was 
^Uige^thetetos^  to  be  artided  afresh  under 
tkw.pntifiularcianae^andoUiged  to  have  the 
alMBOirtbalhe  had.. 

M)i  lacde»  I  am  qnite  sure  it  woidd  be  un- 
wn  I  iiaai  J  te  msi  ta  iinge  upon  the  court  any 
ooBsidcvtieBLof  hsrdriiip— it  is.  not  pretended 
AMtthlftgentiBmen  ha»  acted^  and  the  court 
ma^  ^iii&  ftBBMt  m^  it  would  intertoe  with 
hv.intaaefliveoy  maid4  if  be  were  not  to  suc-^ 
Mod  IB.  the  apiMicatioB :  and  upon?  the-  autho- 
rity oftlkeao  ewes,  wbich  shows  the  court  will 
tair<»  into  its  consideration  these  matters,  I 
would,  even  if  he  be  not  strietly  entitled*  which 

rerltietes  1*  submit  he  is,  the  court  under 


likely 

tooccuragam  or  to  become  a  pfecedent,  would 
say,  that  the  gentleman's  views  riia&  not  be 
thwntod,  but  that  he  shall  he-entitled  to  be 
come  an  attorney. 

Mr.  Jlietice  Cbimdffe. — If  he  had  been  clear 
that  articles  of  two  years  would  have  done, 
then  he  would  have  come  under  the  earj^er 
part.    That  would  have  been  for  the  residue. 

Mr.  Knowing — ^No,  he  could  not. 

Mr.  Justice  Coleridge. — ^Yes,  he  might,  be- 
cause they  had  been  vacated  by  consent ;  "  in 
consequence  of  the  contract  between  them  be- 
ing vacated  by  consent,  or  by  rule  of  court,  or' 
in  any  other  event," — ^then  ••  one  pound  fifteen 
shillings." 

Mr.  Kmowles. — I  apprehend  that  was  in- 
tended to  meet  some  case  of  this  sort :  there 
might  be  a  case  where  the  first  Master  would 
not  assign — ^he  might  be  abroad.  Under  a  va- 
riety of  circumstances  he  might  not  be  in  a  con- 
dition to  assign,  but  the  last  clause,  in  express 
words,  meets  the  very  case  now  before  the  court. 
"  Having  been  before  bound,  and  not  having 
completM  his  term,  shaU  become  bound  afresh 
for  a  new  term  of  years."  It  does  not  say  for 
any  particular  terra  of  years. 

Some  observation  was  made — this  gentleman 
might  have  been  signing  pleas ;  is  there  any 
ground  for  supposing  it  ^ 

Mr.  Justice  Co/eridSTe.— No,  not  this  gientie^ 


The  5olM»IOr-Gni«ro2.— I  particularlv  guard- 
ed against  applying  it  to  this  particular  case. 
I  put  it  on  the  principle  of  danger  that  might 
be  apprehendea. 

Mv.  KJMW^de— This  is  an  answer.  If  any 
gendemen  placed  in  Uke  circumstances  did  sign 
pleas  while  he  was  an  articled  clerk,  the  court 
would  remove  him  from  the  list  of  attorneys 
after  he  had  got  his  admission,  on  proof  of  that 
<areum8tance,  because  the  court  would  then  see, 
he  had  not  served  under  these  articles,  but  had' 
served  somebody  else. 

Lord  Denman, — I  think  the  examiners  do 
very  properly  in  bringing  a  case  of  this  sort  be-, 
fore  uie  court.  It  appears  to  be  perfectly  new ;, 
nothing  of  the  kmd  tuts  occurred  before,  and  t 
do  not  think  it  any  answer  to  say  that  there  is 
no  statutable  disqualification  vmch  prevents 
the  admission  of  tms  gentleman.  No  imputa- 
tion at  all  is  cast  upon  his  individual  conduct, 
but  the  position  in  which  he  has  placed  himself 
is  one  upon  which  I  think  the  court  are  called 
upon  to  exercise  their  judgment  whether  a  per^ 
son  so  acting  ought  to  be  admitted.  Thi^ 
arises  not  from  die  statute,  but  from  die  power, 
of  admission,  which  involves  the  power  of,  re- 
jection, and  throws-upon  the  court,  in  all  doubt- 
ful cases,  the  duty  of  inquiring  whether  tho 
cttursedtttt  has  beat  taken  ia:one  thato^ghtto 
be  established  as  a  precedent,  and  ought  to  ea^* 
ist  in  the  profession  of  the  law.  I  think  that 
it  ought  not  to  exist.  It  appears  to  me  that  the 
danger  is  great  and  manifest ;  and,  however  we 
may  regret  that  a  gentleman  who  afipears  to  be 
free  from  all  moral  taint  shall  be  impeded  in 
his  course  of  exertions  for  life,  or  shall  be  put 
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to  an^  inconvenience  whateyer,and should  suffer  I 
that  inconvenience,  still  our  dutv  requires  us  to 
take  the  greatest  possible  care  that  there  shall 
he  no  opportunity  for  malversation  in  any  way, 
by  means  of  the  connexion  thi|t  may  take  place 
between  the  barrister  and  the  gentlemen  in  the 
other  branch  of  the  profession. 

Now  the  danger  is  most  manifisst.  What  the 
Solicitor-General  threw  out  is  extremely  likely 
to  take  place  if  this  were  to  be  considered  as  an 
admissible  practice.  But,  on  the  other  hand, 
suppose,  now,  that  this  gentleman,  at  the  end 
of  ms  two  years,  had  thought  it  more  conve* 
nient  to  continue  in  practice  as  a  banister. 
One  cannot  help  seeing  .that  tl^  service  in 
the  attorney's  office  for  that  penML^^S^^  ^^^ 
to  most  improper  advantages  in  that  respect. 
I  speak  quite  generally,  ami  dio  not  let  it  be 
supposed  anyUiing  particular  to  be.applied  to 
this  case.  I  feel  confident,  from  what  nas  been 
stated,  that  that  is  not  so;  but  we  must  look 
to  the  danger  which  would  result  if  thia  jwere 
acted  upon. 

Now  It  seems  to  me  that  none  of  .these  cases 
apply  in  the  slijghtest  degree  except  that  of  ev 
parte  Cole,  which  applies  as  a  reason  for  re- 
fusing to  admit  this  gentleman.  T*he  dispens- 
ings wkh  the  stamps,  and  the  dispensing  with 
articles  that  had  been  lost,  are  quite  mattera  of 
a  different  consideration.  It  would  be  cruel 
not  to  allow  £or  accidents  of  that  description, 
and  to  waive  mere  revenue  objections  that 
might  otherwise  stand  in  the  way.  But  the 
case  ex  parte  Cole  seems  to  me  to  furnish  a 
strong  argument  t  fortiori  against  this  admis- 
sion. 

There  the  gentleman  applied  to  be  admitted 
as  an  attorney,  being  a  barrister,  and  the  court 
said  he  ought  first  to  have  applied  to  his  so- 
ciety to  be  disbarred.  Then  is  it  to  be  said, 
that  if  the  office  of  barrister  and  attomev  could 
not  be  held  together,  that  it  shall  be  admitted 
by  the  court  that  the  jwrty  who  has  lield  to- 
gether the  office  of  barrister  with  the  service  of 
attorney's  clerk,  shall  afterwards  come  and  be 
admitted  as  an  attorney  on  a  service  performed 
in  such  a  manner  that  he  could  not  have  acted 
in  the  situation  of  a  principal  if  that  case  had 
arisen. 

It  seems  to  me  that  is  a  case  which  furnishes 
a  strong  argument  against  this  application,  and 
that  generally,  in  the  exercise  of  tnat  discretion 
which  is  vested  in  us,  we  should  do  wrong  if 
we  admitted  anj  doubt  for  a  slnp^le  moment  to 
exist  that  this  is  a  practice  which  cannot  be 
permitted ;  and  that  no  person  whose  service 
of  derk  has  been  at  the  same  time  performed 
by  one  who  was  a  barrister,  can  avail  himself 
Qt  that  service  for  the  purpose  of  being  ad- 
mitted as  an  attorney. 

Bx  parte  Batemam  Q.  B.  F.  J.,  a/th  Jan, 
1845. 


Qttten'f  IBcttciVrntiie  e«Kit. 

[Rspfnied  hjf  K.  H.  WooUiTOH,  E8<|.,  Battidm  ml 

ASSIGNMENT  OF  BRROR8. — PLMA    TO. — ISO- 

TION  TO   REVKRSB    JUDOMBNT* F«AC- 

TICB. 

A  rule  to  reverse  a  judgment  of  outlawry,  on 
the  gnmmd  that  the  dffendaU  in  error  kat 
not  pleaded  to  the  aseigiumeHi  of  errort,  i* 
a  rule  nUi  only,  and  not  aheohOe  m  the 
first  instance, 

B.  Beanan  applied  for  a  rule  to  iwperse  a 
judgment  of  outlawry,  on  which  a  writ  of  error 
coram  nobis^  had  been  brought.  Hie  ground 
on  which  the  motion  was  made  was,  diat  the 
defendant  in  error  had  allowed  the  time  for 
pleading  to  the  assignment  of  enon  to  expire 
without  pleading  or  taking  any  further  st^M  in. 
the  proceedings  in  error.  He  submitted  that 
he  was  entitled  to  a  rule  absolute  in  the  fint 
instance,  on  the  ground  that  a  defendant  in 
error  stands  in  the  same  position  as  the  defimd- 
ant  in  an  original  action.  He  referred  to 
Walmsleu  v.  Moson,^  where  after  a  sesre  fed 
returned  to  af  cure  facias  ad  audieudum  errores, 
and  an  entry  of  the  delault,  the  judgment  was 
reversed  upon  motion  upon  productiim  of  the 
record,  without  making  it  a  eonciSam  or  put- 
ting it  in  the  paper,and  to  Thatd^r.  8iqim» 
son,^  where  after  the  defendant  bad  omitted 
to  appear  and  join  in  error,  the  judgment  wia 
reversed  without  a  rule  to  join  in  enror. 

Williams,  J.,  after  consulting  witii  the  Mas- 
ter :  you  are  entitied  to  a  rule  nisi  only. 

Rukmsi. 

GreviUe  v.  Cooper  and  others  tn  error.  QL  B. 
P.  C,  M.  T.,  1844. 


ATTACHMENT. — NON-PAYMENT  OP  COSTS. — 
RULE. — TIME  OP  SERVICE. 

//  is  no  ground  ofobfeetion  to  an  sqppSeaHom 
for  a  rule  absolute  in  the  first  instance  for 
an  attachment  for  non-papnent  of  coats  on 
the  Master's  allocatur,  that  the  rule  order- 
ing the  payment  of  the  costs,  andtheoBoea* 
tur  thereon,  have  onJf  been  served  upon  ike 
party  on  the  day  when,  and  immedSate^  fte- 
fore  such  appUeatum  is  made. 

Gray  (on  the  asth  of  Nopember)  moped  for 
a  rule  for  an  attachment  agafadst  the  defendaat, 
absolute  in  the  first  instance,  for  the  non-pay* 
ment  of  costs  pursuant  to  the  Master's  aUoom- 
tur.    It  appeured  that  the  rule  orderinff  tbe 

eyment  of  tiie  costs  in  question,  mm  the 
aster's  ailooatmr  thereon,  wfaidi  bad  been 
drawn  up  as  far  back  as  the  l/th  of  Jum  last, 
were  personally  served  upon  the  defandaat  is 
court  on  this  day,  and  very  shortly  b^sre 
presentmotion,whenthe  anuNUHwu  c^ ^ 


2  Strange,  1810. 


1  Straiige,  144. 


Bwptnof  Cowtt$ !  JSMMjiwr* 


291 


Imt  BOt  pid.  It  wai  labiniftted  tbat  the  con- 
tempt  bcmg  complete  when  a  party  who  is  or- 
datd  bf  a  mk  or  comrt  to  pay  coats  abaolutely 
nq^leeta  to  pay  forthwith,  it  waa  competent  for 
fike  nlaintiff  to  move  for  an  attachment  imme- 
diatdy. 

jLnaAy  who  waa  instructed  to  a^ply  for  a 
croea-Tok,  here  intemipted»  and  objected  that 
the  service  was  insufficient. 

PaHeHm  J.  (aUter  consulting  the  Master)  :— 
Tliere  is,  it  seems,  no  objection  to  such  a 
course.  The  rule  absolute  must  be  granted, 
but  it  maj  lie  in  the  office  for  a  week. 

The  rule  was  ultimately  made  absolute  with- 
«nt  terms.    Rule  absolute. 

STffly.  CSMtp^en,  Q.  B.  P.  C.    M.  T.  1845. 


Sx(|catt<r. 

[R^^artedhf  A.  P.  Hurlbstonb,  Esq.,  Bar- 
rister at  how.'] 

AMXKDMXNT. —  STATUTE   OF   LIMITATIONS. 

Tkt  eomrt  wiU  amend  a  writ  qf  sunmume  by 
eMimg  the  name  cf  another  pUnnHJf,  where 
a  i^fpeare  that  the  debt  wiil  be  barred  by 
the  Statute  of  Lknitatione  unleee  the  amend- 
mei^  be  aUowedJ 

A  WRIT  of  summons .  had  issued  in  the 
usual  form,  at  the  suit  of  two  plaintiffis.  A  rule 
nisi  was  afterwards  obtained  to  amend  the  writ, 
by  adduDg  die  name  of  another  plaintiff.  The 
affidavits  in  support  of  the  application  stated 
that  the  two  plaintiffis  sued  as  tbe  trade  assig- 
nees of  a  baidcrupt,  and  that  it  was  necessanr 
to  make  the  offioal  assignee  a  joint  plaintifr, 
and  unless  the  amendment  was  allowed,  the 
debt  would  be  barred  by  the  Statute  of  Limi- 
tatioDS. 

Gray  showed  cause.  —  The  court  has  no 
power  to  amend  a  writ  of  summons  by  adding 
another  plaintiff.  The  only  authorities  in  sup- 
port of  such  amendment  are  to  be  found  m 
this  court  Bakery,  Neaoer,  1  C.  &  M.  112; 
Hortoa  ▼.  the  InhabUante  of  Stanford,  1  C.  & 
M.  713;  LaJan  v.  Wateon^  2  Dow.  P.  C.  633. 
The  Court  of  Queen's  Bench  has  expressly 
repudiated  such  power.  In  Roberts  v.  Bate,  6 
Adol.  8c  £.  778,  Lord  Dernnan,  C.  J.,  ad- 
Terting  to  the  decisions  of  this  court,  says,  "  I 
have  every  possible  disposition  to  bow  to  any 
decision  adopted  on  consideration  by  the  Court 
of  Exchequer,  or  any  other  court,  but  I  doubt 
the  power  of  the  comrts  to  do  any  such  thing 
as  waa  there  done.  I  doubt  whether  parties 
named  on  writs,  and  having,  by  the  manner  in 
which  they  are  named,  certain  defined  rights, 
are  to  be  deprived  of  them  bv  an  alteration 
which  the  opposite  party  finas  necessary  in 
consequence  of  his  own  mistake."  And  Pat- 
iesomt  J.,  savs,  "  I  cannot  see  why  the  amend- 
ment diould  be  permitted  for  the  purpose  of 
saving  the  Statute  of  Limitations,  more  than, 
on  any  other  account.*'  iPollochyC  B.-— That 
was  a  case  in  which  it  was  sought  to  add  a 
defenduft  after  plea  in  abatement;  and  it  is 
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dant,  who  has  had  no  notiee,  aputy  to  the  suit» 
than  to  add  a  plaintiff  who  is  desnons  of  beina 
joined.!  In  Enbanke  v.  Owen,  5  Adol.  &  El 
298,  the  Court  of  Queen's  Bench  held  that 
they  had  no  power  to  amend  the  proceedings 
m  replevin  by  adding  the  name  of  the  husband 
of  a  married  woman,  though  in  a  case  of  ob- 
vious oppression.  An  amended  writ  cannot  be 
said  to  be  a  writ  issued  in  conformity  withjtha 
provisions  of  the  2  WilL  4,  c.  39.  The  12th 
section  of  that  act  requires  every  writ  to  bear 
date  on  the  day  on  which  it  issuM ;  but  when 
another  plaintiff  is  added,  the  writ-is  altogether 
a  different  wilt  from  that  to  which  the  seal  of 
the  couiC  watrafiited.  After  akeration,  the 
writ  has  no  validity  unless  reseided,  [Parke, 
B. — Not  if  the  alteration  be  made  by  the  paitv ; 
but  it  is  otherwise  if  the  alteration  be  made  oy 
the  court.)  AVhere  a  writ  of  right  was  altered 
as  to  the  aay  of  its  return,  and  resealed,  the 
writ  was  set  aside  because  the  teste  was  not 
altered.  Foote  v.  ColUns,  1  Mvl.  &  Cnig, 
250.  l^iTdefendant  in  thijB  case  has  acquired 
a  protection  by  reason  of  the  Statute  of  limi* 
tations,  and  this  amendment  would  be  in  con- 
travention of  that  act. 

Hugh  Hill,  in  support  of  the  rule.— Bo^  v. 
Neaoer,  Horton  v.  the  Inhabitants  of  Stam-' 
ford,  and  Lakin  v.  Hattoh,  are  express  autho- 
rities in  favour  of  this  application.  In  Eccles 
V.  Cole,  1  Dow.  P.  C.  34,  thie  writ  of  summons 
was  amended  by  altering  the  cause  of  action 
from  ''debt"  to  "promises,"  although  more 
than '  four  months  bad  elapsed  from  'the  d^tie  of 
the  writ.  In  Williams  v.  Williams,  2  Dow. 
P.  C.  609,  N.  S.,  the  court  amended  the  me- 
morandum and  appearance  required  by  the  2 
^V^l.  4,  c.  39.  6.  10,  in  order  to  prevent  the 
operation  of  the  Statute  of  limitations.  In 
Pahner  v.  Beale,  9  Dow.  P.  C.  529*,  thef  record 
was  amended  by  striking  out  the  name  df  one 
of  the  defendants.  .  Foote  v.  Collins  has  no 
application  to  this  case,  for  there  the  alteration 
was  made  by  the  party,  not  by  the  court. 
Before  the  uniformity  of  Process  Act,  the 
courts  frequently  relaxed  the  strict  rule  with 
respect  to  amendments,  m  order  that  gutiea 
might  not  k>se  their  remedy.  BilUng  v.  l^kt, 
6  Taunt.  419 ;  Stdor  v.  Watson,  2  Scott,  842. 

PoUoek;  C:  B.-^We  will  consult  the  judges 
of  the  other  courts,  and  endeavour  to  lay  doWn 
some  rule  of  practice  common  to  all. 

Osr.  ado.  milt. 

Parke,  B.,  (on  the  10th  of  December,)  said, 
in  Uie  case  in  which  sax  application  was  made 
to  amend  a  writ  of  summons,  and  it  appeared 
that  unless  tlw  amendment  was  allowed  the 
debt  would  be  bftmd,  we  entertained  some 
doubt  as  to  whether  we  ought  to  grant  the 
application;  but  the  court  now  think  that  the 
rule  ought  to  be  made  absolute. 

Brown  y.  FuUerton.  Exchequer.  Miehaefanas 
Term,  1844. 
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Edwards  v.  Towels,  5  Mas.  &  Gn  624. 

HXCB86ABI£S   TO     A   WIFE    LIVING     APART 
FROM   HXK  HUSBAND. 

This  is  8&  instructive  case,  although  the 
^MCts  are  short.  The  <iueBtioii  was  how  far  a  bus- 
lund  will  be  respKonsible  for  necessaries  fur- 
nahed  to  a  wife  living  opart  fixwi  hia, — the  cir- 
cumstances  which  caused  the  sqparatioaiiot^- 
ynring.  Ib  January,  184 1>  the  plaintiff's 
attorney  sent  to  tJbe  defendant  the  foUowisg 
letter: 

•*  Sir, — ^I  liave  tJns  morning  had  commtmi- 
tartion  wit3i  the  friends  of  your  wife ;  and  my 
instroetions  are  to  apprise  yon  that  she  has 
tieen  endeavouring  to  support  herself,  but  that 
S&r  some  time  past  she  has  not  been  able  to  do 
«o ;  consequently  she  is  now  getting  fiast  into 
debt.  You  must  oe  aware  that  youare  liable  for 
fdl  debts  for  necessaries  that  she  may  contract. 
I  am  further  instructed  to  inform  you  that  she 
is  anxious  to  return  to  yon.  Should  you 
tiecline  her  doing  so,  I  am  authorised  to  nego- 
tiate with  you  for  an  aSowance  to  her  lor 
support.  I  am  sure  that,  as  a  man,  you  will 
lee  the  necessity  of  this.  You  were  the  means 
of  depriving  her  of  a  comfortable  situation, 
which  I  understand  she  had  before  marriage 
with  you.  Unless,  therefore,  I  hear  from  you 
satisfactorily  by  Friday  next,  I  must  aoopt 


those  measures  which  will  Compel  the  same, 

and  nut  you  to  a  considerable  expence  in  the  it  tne  aeiroaants  too  noj  reen 

^A^  I  and  the  circumstance  of  then" 

equal  amount  is  only  material,  as 


end. 


To  tibts  ktter  no  answer  was  Mtumed.  At 
«be  trial  before  the  under-sheriff  of  Middkaez, 
it  WM  left  to  the  jury  to  say  whedier  the  de- 
ioidaot,  by  nat  taJdngnotioe  of  the  letter,  had 
iupiiedt^  authorised  liis  wife  to  bind  him  for 
SKcemunsa,  and  the  jury  reluraed  a  rer- 
<dict  Ibr  the  plaiiitiff.  But  upon  a  role  urn  to 
«iiter  a  Monsul^  pursumt  to  leave  reserved, -ar 
ibr  a  new  trials  on  l^e  ground  of  aiisdiTOCtion, 
tlietsaMof  JIMatoomav.  Les&V  was  rdied  on 
by  the  defebdant.  lliere  Abbot,  C.  J.,  says : 
^  Whan  the  wife  is  not  living  with  her  hus- 
band, there  is  no  nreaumption  Qiat  she  has 
authority  to  bind  him  even  for  necessaries 
aw^aibls  la  her  degree  in  life.  II  is  for  the 
plaintiff  to  ahaiw  tlMt»  uader  the  dicvmstaKiocs 
^  the  «etiaratk>n»  or  from  the  conduct  of  the 
ImsbaMi)  she  has  aoch  aotharity."  In  llie 
freaettt  oaaa,  ^  such  cironmsUiices  appeared. 
Sl&a  letter  was  M»t  by  the  wife ;  bat  by  the 
fdairttf's  aMomey.  Than  wbs  waAaaa  to 
ahow  that  she  ww  ready  to  «et«m  to  her  Ihb- 
teady  tsr  that  ke  tetoed  to  veodrveher, 

Lotd  Chief  Justice  CHndal.)     "  I  thiaiL  diat 


Hill  V.  Smith,  12  Mee.  and  Welsby,  6lfi. 

SPECIFIC    APPROPRIATION. — DAMAGVS    TO 
ASSIGNEES. 

Where  a  sum  of  money  is  paid  toabanka 
by  one  of  his  customers  for  tha  apeofic  par- 
pose  of  retiring  aoceptancea  which  wee  about 
to  fell  due,  the  banker  is  not  eatiiled  to  apply 
tiiat  money  in  hquidatiffn  of  a  bah&ce  due  to 
himself  by  such  cusfeoaer.  Thus,  in  tfe^above 
case,  Messrs.  Knaptenund  M'Kay  pssd^ib  the 
Bradford  Banking  Gompsoj  4402.  to  meet 
certain  bilb,  they  being  at  the  time  indri^ted 
to  the  house  to  an  amount  greater  than  the 
payment.  The  compaiy,  notwithstandiiig  the 
specific  appropriation  of  the  money,  placed  it 
to  the  ciedit  of  their  own  account^  and  the 
bills,  consequently,  were  dishonoured.  Kaap- 
ton  and  M'Kay  became  bankrupt.  Upon 
special  assuo^t  bv  the  assignees,  it  was  held 
that  they  were  entitled  to  recover  the  440i. 

In  delivering  die  judgment  of  the  court, 
Parke,  &,  afiber  obaervmg  that  '' the  dibts  due 
to  the  bankrupt  and  the  damagea  to  be  re- 
eovei«d  by  lum  for  the  breach  of  oontiacts 
relative  to  his  personal  eatat^  paas  to  the 
assignees,''  proceeded  to  deal  with  the  drcnm- 
stances  of  the  case ;  and  laid  down  the  law  as 
foBowB.  '*  When  the  defendanlB  refesed  to 
perform  this  contract,  Ihey  ought  to  tore  it- 
tumed  the  money  to  the  banxnipti;  and  if 
!  they  did  not,  the  bankruj^ts  might  IniTe  treated 
it  as  money  had  and  received  to  thcnr  use,  aad 
recovered  the  amount  in  indMtattts  as«wy«^» 
if  the  defendants  had  not  been  their  cre^^rs ; 

aotoan 

ft  wonM 

fnvL  ef 

But  the 


have  given  them  a  defence  in  that 
action,  under  the  statutes  of  set-off. 
form  of  the  action  being  chang^  into  one^ 
special  assunmsit,  there  would  be  no  defence 
at  ail.  Thia  is  laid  downin  7%orpev.  Tlborpt,^ 
and  in  Colson  v.  ITefrA.**  We  think,  therelwe» 
that  the  planliflfe,  as  assignees,  are  entitled  to 
recover. 


3  Bsp.  T.  P.  Ca.  460. 


tbppin  V.  F^eld,  4  Q.  B.  386. 

BANKRUPT.  —  CONTINGENT      DltaT.  —  COL- 
LATERAI«   SECURITY. 

It  is  a  well-established  doctrine  that  claims 
for  unfiquidated  damages  cannot  l>e  proved 
under  a  fiat  of  bankruptcy,  if  there  be  any 


^  It  is  not,  therefore,  the  mere  fact  of  a  wib 
living  aoart  from  her  husband  that  will  lund 
thenusDand  for  necessaries  fctmidied  to  her. 
It  must  appear  that  her  quictiii|;  him  hs» 
arisen  ih>m  some  in^iroprie^  on  his  part. 

'i  3  B.  &  Ad.  580. 

^  Cor,  Lord  Kenyon,  1  B^.  379. 


FomUfram  CmUemportmeoM  RtpurH. 


«>3 


uncertaioty  in  the  mode  of  eitimating  such 
damages ;  accordingly,  damages  sustained  from 
a  breach  of  covenant  in  not  building  a  ceitBin 
niuajMr  of  h4Hises  within  a  giv«n  time,*^  in 
not  having  authority  to  sell  a  ship/  in  not 
nroperly  indemnifying  the  assignor  of  a  lease 
from  covenants  contained  in  it,'  have  been 
held  not  prov«ahle  before  Commissioners  of 
Bankrapt^y.  For  in  all  such  cases  a  variety 
of  circumstances  must  be  taken  into  consider- 
ation, which  may  either  increase  or  mitigate, 
or  even  aikogedier  absolve  a  party  from  da- 
mages, and  which  a  jury  alone  has  power  to 
detauBBiBi,  Where  alto  there  ie  a  penalty  or 
a  specific  smn  of  monejf  payable  under  the 
contract,  by  way  of  secunty  for  its  fulfilment, 
the  amount  cannot  be  proved  as  a  debt,  for  it 
it  is  not  the  measure,  but  merely  a  limitation  qf 
the  9Miemt  of  the  damages  to  be  claimed  in  case 
of  a  breach/ 

In  the  present  case  the  defendant  was  a  cer- 
tificated tyankrupt,  who,  for  the  purpose  of 
oollalerally  secunng  a  debt  due  to  the  plaintiff^, 
assigned  to  him  a  policy  of  ineuranoe,  and  co- 
venanted with  him  to  pay  the  premiums  to  the 
mtttranee  caauHmy,  After  the  fiat  had  issued 
agunet  the  defendant,  a  premium  became  due 
which  he  failed  to  pay :  and  the  plaintiff  there- 
i^on  paid  the  amount  before  the  defendant  ob- 
tamed  his  certificate.  It  appeared  that  the 
principal  debt,  which  the  policy  was  assigned 
collectively  to  secure,  had  not  been  proved 
under  the  fiat :  and  under  these  ''^rmmstancfB 
the  question  arose  whether  the  plaintifif  could 
maintain  an  aelkm  of  covenant  against  the 
bankrupt  for  the  recovery  of  damages  in  satis- 
fection  of  the  amovnt  of  the  premium  which 
the  plaintiff,  through  the  defendant's  breach  of 
covenant,  had  been  obliged  to  pay.  The  de- 
fendant pleaded  his  banlotiptcy  and  certificate 
in  bar  to  the  action,  and  contended  that  as  the 
prindpal  debt  was  proveable  under  the  fiat,  and 
the  remedy  for  it  barred  by  the  certificate,  he 
was  no  longer  bound  by  his  covenant  to  keep 
on  foot  the  collateral  security.  He  also  con- 
tended that  the  amount  recoverable  under  the 
covenant  was  itself  a  contingent  debt,  prove 
able  under  the  flat  by  \nrtue  of  the  56th  section 
of  tbe  Bantoupt  Act,  6  Geo.  4,  e.  I6.  The 
Court  of  Queen's  Bench,  however,  held,  ac- 
cording to  the  principle  established  by  the  Ex- 
chequer ChamW  in  Newton  v.  Seott,^  that, 
though  the  remedy  by  action  or  suit  for  the 


V.  Scoh,  6  T.  R.  4B9 

f  Hammtmi  v.  TbnAiim,  7  T.  R.  612. 

r  Mayor  v.  Steward  4  Burr,  3439;  AwrM 
V.  MOB,  1  H.  Bk.  438 ;  4  T.  R.  94. 

*  3  Wills,  270. 

<  9  M.  Up  W.  384$  10  M.  &  W.  471.  From 
Ifcla  «MeH«ppem  that  a  debt  is  not  extin- 
niahed  by  tae  debtor^  bankruptcy,  and  that 
Uioiu^h  no  action  or  suit  can  be  mamtahied  for 
^e  ck^ty  an  collateral  remedied,  such  bs  lieu, 
daabitB*,  ilc.  xemain  in  forte. 


principal  debt  was  barred  by  the  bankruptcy 
and  certificate,  the  debt  itself  was  not  eztin- 
goiehed,  and  that  the  covenant  for  keeping  up 
ue  insttianeeas  the  aecessory  or  collaten^  sc. 
curity  was  not  determined  by  the  bankruptcy. 
The  court  also  held  that  the  liability  created  by 
the  covenant  for  payment  of  the  premiums  to 
the  MJuranos  company  did  not  constitute  a  debt, 
either  contingent  or  otherwise,  between  the 
bankrupt  and  the  plaintiff,  and  consequently 
was  not  proveable  under  the  fiat. 

Lord  Denman,  C.  J. — "  The  covenant  is  quite 
collateral  to  the  original  debt,  which  the  policy 
was  issued  to  secure;  and  the  claim  is  for  un* 
tiquidated  damages,  which  might  be  more  or 
less,  according  to  circumstances.  If,  instead 
of  the  aorignment  of  a  policy  of  insurance  upon 
a  life  to  secure  the  deot,  a  house  had  beenas- 
signed,  with  a  covenant  to  keep  it  insured  from 
fire,  it  could  hardly  be  contended  that  the  bank- 
ruptcy of  the  covenantor  would  have  dischaned 
him  from  liability  upon  the  covenant.  But 
such  would  neoettarUy  be  the  case  if  we  held 
the  defendant  disdharged  in  the  present  case." 


WMv.  Page.    1  Carr.  k  K.  23.   (Nia  Pritts<) 

•XILLXD  WITNX88. — SXPBN8SS. 

This  was  an  action  for  negligence  in  carrying 
goods  :  and  on  a  witness  being  called  to  give 
evidence  as  to  the  nature  of  the  damage  sus- 
tained and  the  expense  of  repl^Lcing  the  goods, 
he  objected  to  be  sworn  without  receiving  com- 
pensation for  his  loss  of  time. 

Jlloafc,  J.— "There  is  a  distinction  between 
the  case  of  a  man  who  sees  a  fact  and  is  called 
to  prove  it  in  a  court  of  justice^  and  that  of  a 
man  who  is  selected  by  a  party  to  give  his 
opinion  on  a  matter  with  which  he  is*  peculiarly 
conversant  from  the  nature  of  his  employmtfit 
in  life.  The  former  is  bound  as  a  matter  of 
public  duty  to  speak  to  a  fact  which  hamns 
to  have  fallen  within  his  knowledge— without 
such  testimony  the  course  of  justfce  must  be 
stopped.  The  latter  is  under  no  such  obliga- 
tion. There  is  no  such  necessity  fot  his  evi- 
dence, and  the  party  who  selects  him  must  pay 
him." 


Kemp  V.  King.    2  Moody  &  Rob.  437.    (Niai 
^  Prius.) 

BVIDXNGB. — ATTORNBY'S   LIEN. 

In  this  case  an  attorney  was  called  as  a  wit* 
nees  for  the  plaintiff  under  a  stdtpotna  duces  te- 
cum, and  was  asked  to  produce  a  deed  which 
he  had  drawn  for  the  plaintiff.  The  attorney 
objected  to  produce  it,  on  the  ground  that  he 
hadalienonthe  deed  lor  the  costs  of  preparing 
it:  and  Lord  Denman,  C.  J.,  ruled  Aiattoe  at- 
torney was  not  bound  to  produce  tbe  deed. 
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CIRCUITS    OF    THE    JUDGES. 
(Mr.  Bturm  Ro^  wiU  remam  m  Thwn.) 


*  The  dTil  basiD«H  to  begin  on  the  3rd  Xaicfa,  1 11  o'doek. 


Monday 

Ta«aday  . 

WedneMity 

Tfauidty 

TridBy      .    , 

Saturday  . 
Monday  • 
TaMday  . 
Wedneaday 

Thuraday. 
Friday      • 

Saturday  . 
Monday  . 
Taeaday  • 
Wedneaday 
Thuraday  • 

Friday 

Saturday    . 

Monday 

Tnaeday 

Tbunday    . 


CHANCERY  SIITINGS. 

4ft€r  Hilary  Term,  1846, 
9,oxtf  €|a«(cUar. 

AT   UMOOLN'a   W19, 

.    Feb.  10  {  '"*?  ^"^  Seal- Appeal  Mo- 
(      tiona. 

"I 


lt>  Appeala. 
13  i 

C  (Petition-day)  Unopposed 
14?      PeCi tiona  only  and    Ap- 

15 
17 


18 
19 

SO 
21 

.  V 

.  «4 
.  S5 
.  26 
,  «7 

.     .  f  8 
March  1 


-   Appeala. 


The  Snd  Seal^Appeal  Mo- 
tiona. 

(Petition-day)  Unoppoaed 
Petitiona  only  and  Ap- 
peala. 


Appeala. 


ii! 


(Petition-day)   Unoppoaed 
Petitiona  only  and  Ap- 
..peala. 
Appeala. 
(  The  Sid  Seal^Appeal  Mo- 


(  (Petitka^y)  UnoopoMd 
\  Petitioni  onlf  and  Ap> 
I     peala. 


Appeala. 


tiona. 
Appeala. 


Friday 

Saturday  • 
Monday  • 
Tueaday  . 
Wedneaday 
Thursday  . 
Friday      . 

Not€, — Such  daja  aa  his  Lordahip  ia  occupied  ia 
the  Houae  of  Loroa  excepted. 


ui 

IS    The  4th  Seal— Motiooa. 
14    The  General  PedtioiHlay. 


ittafter  of  tie  IKolIi. 
After  HUwrff  Tkrm,  184S. 


AT   THB   ROLLS. 


Monday 
Tuesday      • 

Wedneaday 
Thuraday  . 
Friday  .  . 
Saturday  . 
Monday 

Tueaday     . 

Wedneaday 

Thuraday  . 
Friday  •  . 
Saturaay  • 
Monday      . 

Tueaday     . 


Feb.  10    Motiona. 

•  ll{  P®5>.^<>"*-~^®  Unoppoaed 

'.    \  IS 

.     .  15 
.     .17J 

.p(  Petitions— The  Unopposad 
•    •  ^^l      Firat 


First. 

Pleaa,  Demorrera,  CaasH, 
Ftarther    Directioa,  waA 


iPleaa.  DenuuTars.  Canaas, 
Further    Oirecttoaa,  aai 
£zoeptiona. 
.  20    Motions. 

>  SI )  Pleaa,  Deaanmra,  Caaaea. 
,  SS  S-     Further  Direetiona,    aad 
.  S4)      Ezoeptiona. 
9.5  Petitions— The  Unopposed 
**{      First.  ^^ 


Ckmary  SUtmgs, 


Thundwj   ...  97 
IndMcy  ....  98 
SjtsrdsjT     .  Maieh  1 , 
**    ^  3  '  MotipDi. 

^  f  Petitiont— The  Unoppoied 
I     first. 


P1«M,  PMiiimn,  CansM, 
FurilMr  Dinotions  ud 
ExoepCiooi. 


Farther   Diraotaoiw,  ud 
ExMptioBt. 


Mondaj 

TuMdaj    • 

W«da«dAj 

Ttaidfty  . 

ftfd«y      . 

SiCofuy 

Monday     . 

Toaadar    • 

Wadoa^j 

nvadsf  .    .  

Fridaj      .     .    .,4J^Yi2r"'^^'"^^*'*^ 
Short  Caoaaa  and  Conaant  Canaea  •r9Tj  Taaa- 
dar  at  te  aittmg  af  tfaa  eourt. 

KoncB^— Pachiana  moat  be  preaanted,  and  eqilea 
M  with  tba  aaeratary,  on  or  before  the  Satnrday 
praaediaf  the  Tneaday  on  whieh  it  ia  intended  tbey 
ahoold  be  beard.  Tbeoe  regoifiaf  aerriee  mnat  be 
en  or  before  tbe  Friday  preeed^. 


^ 

.  7 
»  8 
.  10 
.  11 

. «; 

.  15    Motiona 


Hondey  • 
Tbeaday  • 
Wadneedmy 
Tbenday    . 

Fiiday  •    . 

Satnrday  • 
Monday  • 
Toeeday  • 
Wednesday 
Thnraday   , 

Ftidi7  •    . 

Satnrday 
Wendny 
Toeeday     • 
Wadaeedaj 
Tboraday    . 

Fiiday  .    . 


AT  UMCOLII**  I  MM. 

-    Feb.  10    The  lat  Seel— Motiona. 
11 )  Pl( 
19;.     t 
15        ther  Direetiona. 

(PetitionHlay)    Unoppeeed 
14  i     Pecitiona,  Short  Canaea, 


Demarrera,  Exoep- 
9  Cenaee»  and  For- 


^£  Pleaa,  Demnnrera,  Exeep- 
^g  -  tiona,  Canaea,  and  Far- 
^gi     ther  Direetiona. 

90    The  9nd  Seal^Motiona. 
(Petition-day)   Unoppeeed 
'     firat.  Short  Canaea   and 
Cauaaa. 


91 


.  99 

94 

93 
96 

.  97  J 


.  t8 


Pleea,  Demarrera,  Ezeep- 
tiona,  Canaea,  and  Fur- 
ther Direetiona. 


Setnrdny    •  March 

Monday      .  •  • 

Tneedaj     .  .  . 

Wedaeeday  .  . 

Thnraday    .  .  . 

Fndi^'   .... 

Saturday  . 
Monday  . 
Teeodmy  . 
WedaoMlay 
Thuiaday   . 

Fridey   •    . 


if 


I  (Petition-day)    Unoppeeed 
firat.  Short  Caniea  and 
Canaea. 
neea,  Demurrera,  Ezeep- 

.      tiona,  Cauaei,  and  For. 

i      Dira. 

3  The  3rd  Seel— Motiona. 

4  iPleaa,  Demurrers,  Ezoep- 

5  >    tiona,  Caoaaa,  and  Fur. 
ej    Dire. 

i  (Petition-day)  Unoppeeed 
firat.  Short  Caoaea  and 
Canaea. 

^  ^  Pleaa,  Demnxrera,  Ezeep- 
tiona,  Cauaee,  and  For. 
Dirs. 

The  4lh  Seal— Motiona. 
(Petition-day)    Petitiona, 
14  \       Unoppeeed  firat.  Short 
(       Canaea,  and  Petitiona. 


13 


.    Feb.  10    The  lat  Seal— Motiona. 


Toeeday  .  . 
We4neaday  . 
Thnraday   .    . 

Friday  .  .  . 
Saturday  .  . 
Monday     .    . 

Tueaday     .    . 

Wedneaday    . 

Thnraday,  •  '■^. 

Ftidmy   •    •    . 
Saturday 
Monday    ..    . 

Tnaeday     .    . 

Wedneaday    . 

Thnraday   .    .    . 

Friday   .... 

Saturday  Maith 
Monday     •     .    « 

Tueaday     .    .    . 

Wedneaday    .    . 

Thursday   .    .    . 

Friday  .... 
Saturday  .  .  . 
Monday     .    . 

Tueaday     .    . 

Wedneaday  . 
Thnraday    .    . 

Friday  .    .    . 

Saturday .    . 
Monday  .     • 


99£r 

I  Pleaa,   Demurrers,  Eseep- 
>  11<      tiona,  Canaea,  and  For- 
I      ther  Direotions. 
19    Beakmpt  Petns.  &  Cauaes. 
(  Pleaa,  Demurrera,  Excep- 

13  tiona,  Oauaoi,  and  Fur.. 
Direetiona.     . 

14  j  (^•^^-<**y)  Petitiona  and 

15 


Short  Canaee  and  Caoaee. 
Bankrupt     Petitiona     and 

Cauaea. 
Pleaa,  Demurrera,   Ezeep- 

tiona,   Canaea,  and  Fur. 

ther  Direetiona. 
Bankrupt     Petitiona     and 

Cauaea.       .     . 
The  9nd  Seel,  Motiona  and 

Cauaee. 
(Petition-day)Petitiona  and 

Oaoaea. 
.    Short  Cauaea  and  Cauaea. 
, .  &  Bankrupt     Petitiona     and 
»•  1     Ca- — 


.  17 

.  18 

19 

.  90 

.91 
.  99 


I  Pleea,  Demrs., 

.  95        Cauaee,  and  Fur. 
I      tiona. 
,g  i  Bankrupt     Petitions     and 
*®  {     Caoaea. 

(Pleaa,  Demurrara,    Ezeep- 
.  97 .      tions,  Caoaea.  and  Fur, 
I      Dirs. 
_  I  (Petition-day)  Petitiona  and 

I     Cauaee. 
1    Short  Canaea  and  Canaea 
3    The  3rd  Seel— Motions. 

i  Pleaa,  Demurrera,   Excep- 
tions,  Caoaea,  and  Fur. 
Dira. 
,  Bankrupt     Petitiona     and 
I     Ditto. 

I  Pleaa,   Demotrara,  Ezcep- 
6<     tions.  Causes,  and  Fur. 

,     Dira. 
,  C(Petition^ay)  Petitiona  and 
(     Cauaee. 
>    8    Short  Cauaea  and  Cauaee. 

( Bankrupt      Petitiona    and 
'  ^^  i     Cauasia. 

I  Pleas,  Demurrers,  Excep* 
.  11>      tiona,  Cauaea,  and  Fur. 
)      Dira. 
.^{Bankrupt     Petitiona     and 
■  "i      Ditto. 
.^  }  The  4tii  Seal— Motiona  and 
^*  j     Canaea. 

tAi  (P«tition-day)  Petitiona  and 
**|      Cauaee. 

15    Short  Canaea  and  Cauaea. 
17    Bankrupt  Petitiona. 


VUt  Cisntellor  ONtrnR. 


Monday  •    , 

Tueaday  . 
Wedneaday 
Thnraday  . 

Friday  •    . 


Satnrday 


F«b  10  }  The  lai  Seal— Motions  and 

.  .  11  }  Pleas,  Demurrera,  Ezcep- 
•  .  ItV  tions,  Cauaee,  and  Fur. 
.    .  13 )      Din. 

i(Petition.day)    Pleas,    De- 
murs., Exona,  Cauaee,  and 
Fur.  Dira. 
Short    Cauaee,    Petitions,. 
15<       (onoppoaed    firat,)    and 


t  Short    Ci 
15J      (ttnopp< 


WedD«wliqr 
TbmMUx  . 

Fridaj   .    . 

Satwdtgr  • 
Monday     . 


Thursday 
Friday 


Parttamentar^  InttfHfmmi    Tke  SHiof^t  Letter  Boa. 

«  17  (  Pltub  Demurrers,  Excep- 

•  IS-J      tioMt   Caoaaiy  and  Far> 

•  19 1     ther  Direotions. 
4^  ( The  Sod  Seal— MMloM  and 

(Petiticni4ay)    Pla^   D«- 

.  Si  •      mra.y  Ezons,  Cauaes,  and 

Fiiftlier  Direetiona. 

.    (Sbort    Casaaa,     Petitiona. 

.  tHi       (mopyoaed    first*)   and 

(     Ca»aai. 

^  '  Pfeaa,  Demiirrers,  Excep* 
tlona,  Canaaa,  and  Fur* 
Diractidim.  ' 
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SMufday  .  HMdi 


Monday 

Taaaday .    • 

Wadnwdiy 

Tliwaday 

Ftiday   .    . 


Saturday    • 

Mand^r  . 
Tnesday  . 
Wednaaday 

Tharaday   . 
Friday      . 
Salurday    . 


(P«lition.day;  Plaaa,  Da- 
mrSi,  Ezona.,  Canaea,  and 
Farther  Direetiona. 

Short  Canaea,  Petitiona, 
Ouepiwaed  first.)  and 
Canaea. 

The  Srdaael^MotioM  and 


i. 


.  ^iPleaSy  Deinarrers,  Exona., 
•  5 1  Canaea,  and  Farther  Di- 
.  6}     Mctiona. 

#(Petition-day)    Pleea,    De- 

.    7  J     nnrrera*  £xona.«  Cauaea, 

(     and  Far.  Dirs. 

Short   Causes,     Petitions, 

(uno)»posed    first,)   s 

Canaea. 

10^'Pleaa,    Demurrers,    Excep- 

11  .    tiona,    Causes,  and    Fur. 

19       Din. 

Tks  4th  8eal-^Mo(iona  nsid 
Cauaes. 

!'(PBtition-day)  Pleaa,    De- 
murrers, Ezona.y  Causes, 
and  Fur.  Dirs. 
^K  Short  Causes,  Ptna.,'(unop 
^^  I      poaed  first,)  and  Cauaes. 
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ABANDONMENTofthkLOCAL  COURTS 

AND 

BCCLESIASnCAL  COURTS'  BILLS* 


It  will  be  seen  by  tbe  parliamentary  rapetta 
thai  ibe  govarunent  have  expresaed  their  inten- 
tioa  fia^  to  iatioduoe  either  a  Local  Conrta' 
Bill  or  an  Eccleeiaatical  Courts'  Bill  in  the 
cmirae  of  the  preaent  session.  As  we  have 
steadily  opposed  these  measures,  this  announce- 
ment 18  peculiarly  gratifying  to  us,  and  we 
doubt  not  that  it  will  be  so  to  our  readers. 


PARUAMBNTARY  INTELLIGENCE  RE- 
LATING TO  THE  LAW. 

Aoitfie  of  &arl)»* 

Thk  session  was  opened  on  Tuesdaythe  4th 
instant  by  her  Majesty  in  penott.  There  is 
notfaioK  to  extract  from  her  Majesty's  Speech 
aduiteS  to  our  pages,  for  not  a  ^ord  was 
uttered  on  the  subject  of  the  reform,  or  altera- 
tion, or  amendment  of  the  law.  We  are  not 
entiUed,  however,  to  infer  from  this  silence  of 
the  government  that  no  measures  of  importance 
will  be  brought  forward.  Besides  the  intima- 
tion  given  by  the  Lord  Chancellor,  whidi  we 
have  elsewhere  noticed,  relating  to  the  Amend- 


mant  of  tha  Tmnte  of  lAsper^  Act,  Lord 
CampbeU  eouidflnd  lluit  ibt  fblkiwing  noh 
sores  mnst  ba  fara«||ht  before  FviSiiWBt: 
-—AmeaU  in  Crinuml  Gaaaa,  and  tha  Ij» 
of  Debtor  aad  CmiUor.  The  Lord  Oea. 
ceUor  did  not  now  object  to  the  conndnw 
ation  of  the  bill  rehtting  to  Grimiiial  Aqppai% 
which  last  year  wae  introdooad  to  oMeiapHh^ 
tieslBr  eaae.  Lord  Brmiffkam  atalad  his  raaA* 
Dsaa  to  defend  the  Debtor  and  Creditor  bill  of 
last  session,  but  remarited  llnit  tiwrcinae  ri)o- 
liahing  arrest  m  earecn^ion  imd^  201;  was  not 
mtroduced  by  him»  but  added'  iii  comnittee. 
He  admittwd  the  necessity  of  maioag  salaries 
and  pensions  liable  to  cieditata,  but  stated  ihil 
the  Inspector  of  Prisons  hed  home  teerimony 
to  the  benefidal  effecU  which,  liie  act  Ittd  pro- 
dnoed,  and  he  balieied  it  had  not  '*^T*vy^'^ 
wholesome  credit. 

KMieel 

Clerke of  Seeekme, — Sir  Jamee  Qiifcaiii  Ins 
given  notice  of  a  bill  to  regulate  the  anpoint- 
ment  and  payment  of  Clerics  and  odHT  Officers 
of  the  Courts  of  Petty  and  Cfaunter  tesions  of 
the  Peace,  Oyer  and  Termiiier,  and  Gaol  Deli- 
very;  and  liar  tb»better  regiriiitigB  of  Medical 
Pradiee. 

jUm  ^8sM<sHwiii.--Sir  Jmes  Gntebs  abo 
brings  a  biB  forward  as  to  the  Law  of  Settle 
meiit* 

jPoor  jLflWi.^^Mr.  manners  Sutton  hae  dso 
given  notice  of  a  motion  for  a  Select  Committee 
on  the  Admtnielmtionof  the  Lawfinrthe  Rcfief 
of  the  P<|or  in  Unione  vnder  Gilbert's  Act,  22 
Greo.  3,  c.  88. 

Rmlwop  Conmamei,  «Jrc.  —  Lord  GnnviOe 
Somerset  has  brought  m  bills  to  Cbnsoli- 
date  Railway  Qaasea  and  the  Clanae^  o(  etiisr 
Public  Companies. 

Roman  CathoKce.—Mr.  Wiataon 
notice  of  a  bill  for  the  fhrther  repeal  4if  < 
ments  imposing  pains  and  peaiJtma  on  R 
Catholics  on  acconnt  of  their  veHgion. 

PwUskmeiU  of  Death.— -Mr.  Ewart  intsods  to 
introduce  a  biU  for  the  total  abolition  of  the 
punishment  of  death. 


THE  EDITOR^S  LRTTER  BOr. 

Ws  are  obliged  by  the  conimvn^atioA  of 
T.  W.  H.,  on  the  certificate  dut|r,  and  wiD 

avail  ourselves  of  it. 

The  letter  on  the  Manchester  Law  Associa- 
tion shall  be  considered. 

We  thank  B.  and  Civis. 

The  case  of  Malpractice  stated  by  P.  R.  A., 
shall  be  inserted. 

In  the  case  of  T%e  Qaeen  v.  Inhabitntt  of 
Heanor,  p.  270,  aiUe,  iad  column,  11th  line^ 
the  words  in  inverted  commas,  "smdl  oauu^,^ 
should  be  "  shall  comoiet." 

We  are  informed  that  the  Vice-Chancellor  of 
England,  in  the  case,  of  Cooite  v.  Bowes,  hes 
overruled  the  former  decision  in  Abraham  r, 
Newcombe,  noticed  at  p.  9T4,  ante,  relating  to 
an  miesatfmo  eswrt. 
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SBO|nJ9|TinS  TSAKSFSR  OP  ^O- 

»>TY  ACT  Eg  AMSNPED 

OE«£PBALBS)? 


A«t   jrittiipt  «mr  &ir  of  MfUM  our 
re^diiQi  a»  to  Ae  geo»nl  jwl^ect    Thi« 

that  om  be  bestowed  on  it  Up  to  this 
poiQt  we  hare  been  able  to  giTe  sound 
adriee  to  oqr  brethei'  |weiilieiioii  in  a 
somewhat  4i%|ib  asf^t  i|f  aiburib  and  we 
beliere  it  has  been  genendrf  ftHowed. 
We  nmj  theielbre,  per&ps,  be  permitted 
to.9Wt(ita4bft  Qowfe  tliai  we  basm  Jito- 
WbMlba#ct  was  bnoi|dit  ia  w^  stated, 
our «|«W1»1  o( iugeocpl .Qt|J9<;Mi i|q4  m- 
tendooas  b|it  ^  varjr  litda  ti|na  shpw^* 
us  thftt  wilboiit  crj^  osiie  and  aia«7  •Itar- 
atums  U  wauld  lie  jitteod^iii  with  seripus 
iDCODTenience  and  diflicultv  in  pracUce* 
When,  therefbve^  at  the  end  of  the  session 
the  Milt  which  had  appeared  to  have  l^een 
slu0b«rii|i|L  was  revived  with  many  kfi* 
f^^fj^  .^^'^''^^^i^^'^*   Witb  the  €^i  of 

to  k^  U  p^Mwi  iawaiar ;  jwd  it  4yw 
hin—  om-  dmff  mb  sra  tUnky  not  is  ob- 
Btraet  k,  bat  la  eadeiasom*  ta  AaUkaia  ii|s 
operation  in  practice :  and  thJSi  therefore, 
w4s  the  covcse  that  we  pursued.  When, 
haif^ver,  the  profesfwon  q^  .to  ippk  9X  it 
with  Ibe  viapr  of. acting. oo  its  provisi^QijnSf  a 
bQBt.4>f  daahls  and  difiouities  sMicI^  up» 
and  it  hacama  ahwMt  impossiUa  la  find 
out  the  actual  roeaDing  of  the  lagisUnure, 


or  If  it  wer^  discovered,  tp  Qurf  j  \t  Into 
^operation.  Under  these  cfrcttmstances,  it 
appeered  tp  i|s  that  two  thinn  must  be 
done.  The  act  must  be  ma^riaf}  fun^pded, 
if  not  i^epeal^ ;  aod  untfl  this  &|ui  ijlone  it 
would  be  l^ett^  in  no  pos'sibfe^  wav  iq 
notice  it  or  net  u&det  \u  mit  |o  continue 
precisey  the  sfune  practice  in  fid  convev- 
snciBi;  trafisactions  as  beToife  it  became 
f^w,  ^e  are  pot  §o  v^iip  ^^  ip  svippose 
tl^at  the  coiu'se  ilmt  bas  be^  jNArsueu  or 
the  sfeps  that  have  beea  tak'ey  are  in  con- 
s^uence  of  the  advice  or  recomoiMidation 


that  we  har»  given  ^  still  we  $in|k  re  may 
say*  that  ai  wh  have  icept  this  sub|e<;t  con- 
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slinUy  in  view  for  many  mouUisi  our  ex- 
erdoii^  have  pot  f>een  entirely  without 
ere<;t.  But  be  this  as  it  mayi  we  lieve  had 
the  giatificaticui  of  seeing  th^tip  ^e  first 
piece  the  act  has  not  beep  Ibilf^wect  in 
nractice,  (it  is  impossible  to  say  l6at  it  has 
been  f^isregarded,  so  loi^g  as  jTi^meios  on 
the  statute  b^olc,^  and  ao  altl^ratiou  has 
been  made  iu  existing  tbm^  in  CMMf  equence 
ef  its  provisions;  ahd  ip  the  jecq^Ml  place, 
the  Lord  Chancellor,  on  the  very  ^rst  day 
of  fhe  «essioi\,  ai^nounced  hif  ij^t^^on  of 
briAjrag  in  .an  act  iTpr  the  jpurppse  of 
amending  the  ect«  His  lordsh&lfitd  that 
it  wouldbe  ready  fn  a  few  days ;  and  it  is 
this  statement  thet  induces  u/ap  soj^n  again 

to  advert  to  thjs  subject.    * 

We  sincerely  trust  we  are  jiot  to  have 
a  series  of  refbrms  on  this  brfu^cb '  of  the 
law.  It  is  a  raqst  Inooi^venient  ai^l  jiacar- 
dous  thing  to  keep  up  a  petty  ^lyatem  of 
legislation  on  the  familiar  assuranoes  of 
the  land,^ — on  the  common  fornis  in  daily 
use.  No  one,  we  are  sure,  will  ^ee  more 
readily  than  the  tord  Chancellor  himself, 
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if  he  allows  hU  acute  and  vigorous  under- 
standing to  apply  itself  to  the  subject  for 
one  moment,  that  here,  the  worst  harm 
tliat  can  happen  is  an  unsettled  practice. 
That  there  are  evils  in  the  present  system 
to  be  remedied  we  do  not  deny,  but  the 
experience  of  this  very  act  is  sixfficient  to 
show  how  ciifllcttit  it  is  to  remedy  them, 
and  that  it  is  possible  to  perish  in  the 
attempt.  We  give  the  Lord  Chancellor 
full  credit  for  a  desire  to  do  the  best  in 
the  matter ;  we  do  then  entreat  him  to 
legislate  once  and  far  alt  on  this  pomt, 
otherwise  r-  to  use  a  hi^y  illustration 
which  we  have  seen  applied  to  another 
subject — the  unfortunate  profession,  and 
through  them  the  still  more  unfortunate 
public,  will  be,  during  the  [Nrocess  of  suc- 
cessive legislation,  much  in  the  condition 
of  M.  Majendie's  dogs,  with  their  heads 
laid  bare  for  a  series  of  scientific  experi- 
ments. 

There^s  only  one  course  to  be  taken 
under  the  circumstances,  and  we  are  per- 
suaded that  the  sooner  it  is  followed  the 
better  for  all  concerned.  The  Transfer  of 
Property  Act  should  be  repealed.  It  is 
hopeless  to  attempt  to  amend  it.  Let  it 
be  remembered,  that  so  long  as  it  remains 
on  the  statute  book  it  muH  affect  all  tranS' 
actions  and  dcoKngs  with  property^  whether 
the  parties  wish  or  intend  it  or  not.  We 
shall  have  a  period  of  our  legal  history 
against  which  it  will  be  necessary  to  have 
a  black  mark,  to  call  special  attention  to 
everything  that  was  done  under  it.  The 
act  may  be  amended,  but  it  cannot  be 
destroved;  and  its  provisions  must  be 
carefully  known  and  studied  for  many, 
many  years.  There  will  be  a  portion  of 
all  abstracts  of  title  which  will  resemble 
the  blank  in  a  Scotch  pedigree— J&ere  hcg>- 
pened  the  deluge.  There  will  be  an  inter- 
regnum ;  a  period  when  confusion  and 
anarchy  will  and  must  prevail.  This  much 
is  admitted.  But  the  duration  of  this  un- 
ha{)py  state  of  things  may  be  limited.  It 
is  in  the  power  of  the  Lord  Chancellor. 
With  the  many  cautions  which  have  been 
used,  if  only  six  weeks  or  two  months  are 
allowed  to  elapse  before  the  act  is  re- 
pealed, but  little  harm  can  be  done.  It 
will  however  be  widely  different  if  this 
step  be  not  taken  forthwith.  An  amend- 
ment act  is  promised  in  a  few  days  ;  but 
is  not  this  to  fall  again  into  tlie  error  of 
curing  hasty  legislation  by  means  of  hasty 
amendment  ?  It  will  be  no  easv  or  com- 
mon matter  to  amend  this  act ;  it  is  in  its 
nature  extremely  difficult.    ;  Professional 


attention  is  now  called,  and  most  properly,, 
to  the  subject.  The  Lord  Chancellor,  w^ 
are  satisfied,  will  be  ably  advised  in  this, 
matter ;  but  we  ddy  human  ingenuity^  to 
devise  a  bill,  proceeding  on  the  principle 
of  the  origmal  act,  which  will  at  once  aUaj 
the  storm.  The  new  bill  must  and  shoukf  * 
be  carefully  scrutinized ;  and  time  moat 
and  should  be  aUowed,  if  worse  evils  are^ 
not  intended.  But  in  the  meaa  time  the 
aa  remains  unrepealed;  the  Jonah  re> 
mains  in  the  ship. 

The  only  safe  and  proper  course  ibm^ 
in  our  opinion,  is  to  repeal  the  act,  and  to 
take  fuu  time  to  consider  a  proper  substi- 
tute. If  this  course  be  pursued,  no  blame 
can  fairly  be  imputed  to  the  Lord  Chan- 
cellor. And  if  a  precedent  be  wanted,  a 
late  and  familiar  one  may  be  found  in  the 
Bankrupt  Act,  6  Geo.  4,  c  16.  Many  of 
our  readers  will  remember  that  a  Bankrupt 
Act  was  passed  in  the  preceding;  session, 
which  was  found  to  be  defecUve;  Lord 
Eldon,  then  Chancellor,  did  not  attempt  to 
amend  it,  he  repealed  it ;  and  the  present 
Bankrupt  Act  has  always  been  admitted' 
to  be  an  able  performance.  We  moet 
respectfully  submit  that  this  is  the  proper 
course  to  be  followed  in  the  present  in- 
stance. 


TAXATION  OF  SUITORS. 


In  the  number  of  the  Law  Review  just 
published  we  find  an  important  aidcle  as 
to  the  inequality  of  taxation  among  suitors, 
which  we  feel  bound  to  bring  before  our 
readers.  It  is  called  <'  The  Legal  Budget,** 
and  commences  with  the  following  sUte- 
ment : — 

"  The  suitore  at  law  and  in  equity  are  taxed 
to  the  judicial  exchequer  for  the  mere  support 
of  those  establishments  to  the  enonnous  ex- 
tent of  from  300,000/.  to  400,000/.  a-year.  Bat 
in  assessing  this  tax  every  recognised  principle 
of  public  taxation  is  set  at  nought ;  and  in  col- 
lecting it  there  is  an  utter  abience  of  all  ar- 
rangement to  secure  the  transmission  of  the 
money  raised  into  the  judicial  or  public  purse : 
300,000/.  or  400,000/.  a-year  (there  is  no  one 
who  can  by  possibility  know  the  prectae 
amount)  is  assessed  upon  the  suitors  (that  is  to 
say,  upon  the  subjects  of  the  judietsl  empire), 
upon  principles  utterly  abhorrent  to  all  cnr 
first  ideas  of  justice;  and  this  enonnous  sum 
of  money  (and  how  much  more  is  a  mere 
matter  ot  conjecture)  is  then  collected  by  about 
200  fee-bailiffs,  and  the  300,000/.  or  there- 
abouts is  received  from  them  in  full  for  their 
receipts,    without   the    slightest   pretence    of 
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<«lieckiiig  their  accounts,  and,  aa  to  two-  thirds 
of  them,  without  even  requiring  any  affidavit 
4>T  averment  of  the  correctneaa  of  the  amount. 
Hius  reddeaaly  it  our  poor  suitor  dealt  with ! 
He  not  only  has  to  pay,  when  he  ought  not  to 
{Ay,  to  maintain  the  puhlic  judicial  establish- 
mnots,  that  from  them  he  may  get,  by  means 
of  complicated,  conflicting,  and  defective 
systrais  of  procedure,  the  justice  which  the 
public  interest  in  his  person  requires;  but 
what  he  does  nay  is  extorted  from  him  on  the 
most  confesseoly  unjust  principle  of  taxation 
ever  yet  invented— by  a  poll-tax ;  and  when  it 
IB  extorted,  finds  its  way  into  the  judiciid  ex- 
cheauer,  just  so  £ur  as  the  consdence  or  the 
prudence  of  200  uncontrolled  fee-takers  may 
-determine,  no  small  sum  doubtless  staying 
MHnewhere  by  the  way." 

How  then  is  this  to  be  remedied  ?  The 
following  peintSi  s^s  the  writer,  should 
be  attended  to.  *'  The  l^islature  should 
lake  care— 

''  1st.  That  the  suitors  are  taxed  feirly  as 
between  rich  and  poor;  the  rich  suitor  paying 
in  some  proportion  to  the  amount  at  stake. 

*'  2nd.  That  the  taxes  are  imposed  in  the 
best  wav. 

"  3ra.  That  all  the  money  taken  goes  to  its 
object,  and  that  there  should  be  no  leakage  in 
the  conduit  pipes. 

''  We  have  already  stated  that  none  of  these 
objects  has  yet  received  any  systematic  legisla- 
tive attention.  We  need  hardly  add  that  they 
are  an  of  them  farther  from  bdng  effected  than 
can  wen  be  conceived. 

**  We  have  also  stated  that  the  present  posi- 
tion of  our  judicial  fiscal  arrangemente  is  alto- 
gether owing  to  the  system  which,  until  the 
present  day,  has  pervaded  all  our  courts  — of 
treating  justice  as  a  thing  to  be  sold,  and  offi. 
cial  fees  as  a  matter  of  private  personal  right 
and  property.  To  a  great  extent,  this  barba* 
T0U8  system  is  done  away  with,  but  much  re- 
mains BtiU  to  be  done.  The  Duke  of  Grafton, 
for  instance,  we  believe,  in  the  character  of  the 
Sealer  of  Write,  is  stiU  entitled  to  exact,  and 
continues  to  exact,  a  fee  from  every  person 
who  has  to  seek  the  assistance  of  the  courto, 
either  of  Queen's  Bench  or  Common  Fleas,  for 
the  recovery  of  any,  the  most  trumpery,  civil 
right.  He  rendera  in  this  capadty  no  useful 
service  whatever  to  either  suitor  or  judge.  He 
is  a  pure  janitor  of  the  courts — a  taker  of  toU 
from  every  suitor  who  walks  into  them. 
Though  no  service  is  done  by  him,  an  income 
of  proiMibly,  at  least,  2000/.  a-year  is  levied  by 
him.  Thm  are  stiU  existing  many  other  cases 
of  fees  taken  by  the  officer  for  his  own  use. 
The  judges,  botn  at  law  and  in  equity,  unfortu- 
nately have  s^  permitted  their  own  personal 
ofiicers  (secretaries,  &c.),  to  continue  to  be  fee- 
taking  officers.  The  marshals  and  associates 
of  the  judges,  and  other  fee-takers  at  nisi  prius, 
for  instance,  stiU  receive  head-money  from 
pbrintiffii,  amounting  to  above  4/.  on  each  trial, 
a  very  serious  tax  indeed  on  actions  for  smaU 
^bte. 


"  There  is  also  a  ni»wly-created  fee,  which 
belongs  to  this  class  of  tax,  and  is,  in  many 
respecto,  one  of  the  most  objectionable  speci- 
mens of  them — I.  e,  the  copy  money  in  the 
Xity  master's  offices.  The  under-derks  are 
wed  to  take  to  thsir  own  use  lUl.  for  folios 
of  90  words  for  any  copies  made  m  those  offices. 
Without  aUuding  to  anjrthing  now  going  on,  it 
win  be  enouf^h  to  say  that  th^r  power  of 
affording  fieudhties  to  the  soliciton  has  too  often 
enabled  them  to  get  copies  bespoken  and  paid 
for,  which  are  not  only  not  wanted,  but  are 
never,  in  fact,  made;  and  the  common  interest 
which  they  and  the  soliciton  have  (the  emolu- 
mente  of  both  being  almost  altogether  depen- 
dent on  the  length  of  the  documente  taken  into 
the  office)  in  counting  forty,  fifty,  or. sixty 
words  as  ninety,  coupled  with  the  absence  of 
all  check  on  then:  doings  in  this  respect,  can 
hardly  be  supposed  to  have  tended  to  improve 
the  honesty  of  either  solicitor  or  under-clerk, 
or  to  keep  up  that  public  respect  for  the  purity 
of  the  qgtcina  of  justice  whicn  it  is  so  desirable 
for  the  moral  tone  of  the  community  should  be 
maintained." 

A  word  as  to  the  inequality  of  the  pre- 
sent system  among  suitors : — 

''  A  poor  man  has  to  file  a  biU  to  obtain  pay- 
ment of  a  100/.  legacy.  A  rich  man  has  to 
file  one  to  obtun  a  100,000/.  legacy.  Each 
pays  exactly  the  same  fee,  of  the  same  amount, 
in  every  stage.  There  is  5s.  Cd.  charged  to 
each  on  issuing  a  subpcena;  1/.  to  each  on 
filing  his  bin :  each  bin  is  probably  of  the 
same  length:  each  is  compeUed  to  teke  an 
office  copy  of  the  answers,  whether  he  wante  it 
or  not :  each  pays  the  same  price  t>er  folio  for 
such  copy.  The  interlocutory  oraers  for  pay- 
ment into  court,  production,  &c.  cost  each  tne 
same  —  altogether  20/.  or  30/.  a-piece — each 
has  to  pay  the  same  fee  of  3/.  10«.  for  his 
decree.  When  in  the  Masters'  office  the  rich 
man  pays  no  more  for  his  waitante  or  reporte 
than  the  poor,  though  the  matters  he  is  dealing 
with  there  are  respectinff  hundreds  and  thou- 
sands of  pounds,  while  me  poor  man  is  dealing 
only  with  shillings  and  pence.  So  the  thinff 
goes  on  to  the  end.  True  enough  is  the  old 
saying,  that '  Chancery  is  the  cheapest  steward 
for  a  large  estate,  while  it  devours  the  whole  of 
a  smaU  one.'  Now  this  is  a  palpable  and  most 
enormous  injustice.  Name  it,  and  it  is  a  dis- 
grace to  aU  who  do  not  forthwith  attempt  to 
remedy  it." 

We  can  only  afford  room  for  one  more 
extract,  which  lays  bare  the  nature  and 
extent  of  the  evil : — 

'^The  third  point  to  be  attended  to  in  levy- 
ing any  tax  is,  of  course,  to  take  care  that  aU 
money  coUectod  reaUy  goes  into  the  judicial 
exchequer.  This  is  only  provided  for  in  the 
Equity  Courto  by  requiring  certain  officers  to 
make  an  affidavit,  from  month  to  month,  that 
they  are  paying  in  a  true  balance.  But  in 
equity  there  are  about  105  or  110  individuals, 
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and  the  legidature  to  apply  the  pniper 
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personal  expenditure  our  aubordinate  indulged 
Id)  he  left  iMblud  bin  a  faa^  propei^;— — 

would  such  a  t«aa  be  ut  ifaaiianlfcd  <n  hehdn  of 

the  pahkc  or  the  court  ?  Cotainly  not.  Thia 
caae  must  be  looked  on  at  imi^ary.  To  deal 
innersond  accusatioiis  would  be  very  foreiga 
to  the  object  we  have  in  view;  btftwe  nrast, 
notwithetaaihiff,  proteat  apitut  its  hemg  aa<- 
sumed  that  aacn  a  supposition  as  we  hare  now 
been  pdttaag  may  be  Sounded  in  fact.  Let 
there  be  aosae  dSMrt  system  ctf  fiscal  control 
put  in  operation,  and  we  are  confident  it  win 
aoon  appear  that  there  was  most  ample  reason 
lor  the  ctuvaae. 

"  But  we  hanw  paased  by  the  Common  Lew 
Courts.  Hen  wo  hafie  aoout  100  more  fee- 
taken,  taking  for  the  public  uae  ^r  Ibis  money 
goes  in  j^nat  part  into  ^  piMe  eKchequor} 
about  150,0001.  a-yesr.  What  check  is  there 
on  ^em  ?  IVwitiYehr  none  whatever.  Money 
brought  is  taken  by  Uie  IVsasuiy  wilhout  ^s* 
tion.    Audit  of  accounts  la  undreamt  ct 

"That  dMie  diould  be  eiftsr  a  pobBc  re- 
ceiver of  hn,  or  soHe  law  fee  staim>«  as  in, 
Ireland,  to  SBoore  Ibe  transmission  or  all  fees 
taken  to  tfaeiudidal  excheouer,  admita  of  no 
question,  lie  charaoter  dihe  ^cami  aiu!  its 
officers,  aaid  ttie  pecuniary  interest  of  the  suitor! 
also  xeqmre  k.  If  ibe  prsMnt  thamelul  poQ*! 
tax  is  to  be  continued,  and  the  poor  suitor  is. 
still  to  pay  as  much  of  the  uijust  burthen  aa  ibe  • 
nohoAe,thsn  4be  JLrishfbmiiwwo  Ouabtthe^ 
best  J  but  if  any  j&oae  aqnitsble  prindple  of: 

assessment  is  to  be  made,  and  sints  are  to  pay  aaked  is  tbis,  Ifaat  Ibe  Unstee  ahdl  be 
in  proportion  to  the  property  at  stake,  then  of  vnnled  apriying  the  life  estate  in  makavi , 
coBTsediepiiof  a  inrfco  stamp  will  aol  do^' ^hrsanm  trust,  and  dms  leave  tedfa 
and  tbensmost  bo  asns  waD-davassd  syaism  Ube  mpaation  of  the  bnadi  of  tmst,  by  onn- 
rsfahfisbsi  of  n  nsssivsr^af  fiMs^  tmd  accanfesil  fining  dia  nsnsdy  to  Ibe  pereonsl  Jidiii^  of 
acoonaas  di^a 


SOTES  ON  EQWtTY. 


BXfeAOH  or  «iuaT« 

THn  followiiig  caae  is,  we  ibink.  new  in  as^ 
circumstances :  A  trustee  in  breach  of  Iniat  • 
lent  the  truat&nd  to  ihe  tenant  to  Be.  Tks 
tmstee  alkerwards  concuraed  in  a  creditoi's 
deed,  by  whi^h  ihe  trusiee^s  life  interest  was  to 
be  applied  in  sayment  of  hia  debta,  and  ^e 
trustee  gocsjued  thereunder  a  debt  due  to  bim 
from  the  tenant  ibr  hie.  Hie  tmslee  wSiinoK 
the  income  of  the  fund  to  makegoodOiebreaidk 
of  tniat.  The  trustees  of  the  creditoi's  deed 
applied  to  restrain  due  implication.  Lord 
La]iffdale»  M.  R.,  refosed  to  TCstrain  the  trastee. 
"  Itla  not  denied,"  aaid  his  Lordabip,  "tkat 
thia  waa  a  breadi  of  trust,  and  that  the  pernon 
beBefiasDyintenstedinthisoum  had  «  f|At 
to  call  on  the  traateea  at  any  lime  to  aawe 
,good  the  amount  of  stock  aolaovL  *  * 
what  is  alleged  hy  the  pbantiff  '»  &is»  Aat 
ICnjgfat  (the  tnialee)  haviag  been  acn&or  and 
party  to  the  deed*  nas  so  ftr  authoxisod  nad 
dincted  the  application  of  the  income  of  ibe 
trust  papperiy  to  die  purpose  mentioned  m  Qio 
deed,  that  be  hsa  ao  i^|^  to  veeort  to  Ae  ia- 
of  Fnlkr  (the  tenant  £[>r  CIO  te  fiie 
ofpwftwningdietpiataof  ths 
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trustee  has  done,  or  could  do,  or  wosBd  te 
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«Uo«0d  by  the  court  to  do^  an  act  whidb  would 
lirttflr  luB  powor  of  perfonDinff  hit  duty.  His 
fim  obfigirtion  was  to  perioral  the  trusts;  he 
had  conamned  in  ccHnnutthig  a  breadi  of  trust, 
and  the  instant  he  found  he  had  done  so  it  was 
his  dutf  to  lepdr  it.  And  couM  ha  be  per- 
mitted, in  violation  of  his  du^,  to  do  an  act 
liar  hkneraonal  benefit  by  which  he  derived 
himselt  of  the  power  of  performing  his  duty.' 
JMler  y.  Knifki,  6  Bea.  210.  This  case  is  in 
confonni^r  with  the  rule  of  courts  of  equity, 
which  wiU  not  permit  trustees  to  do  an  act 
which  wonld  be  a  breach  of  trust.  Morilocky, 
MtOer,  10  Vss.  292 ;  and  Wood  v.  Bickatd»on, 
%  BeaT.  74* 

THE  EXPECTED  N£W  ORDERS 
OF  COURT. 

Wk  lately  adTcrfeed  to  the  evils  of  the 
present  mode  of  preparing  legislative  mea- 
suresr  and  feel  bound  to  notice  also  the 
dbjeciionable  course  of  proceeding  in  re- 
gwd  to  New  Rules  and  Orders  of  Court. 
The  jndges,  it  cannot  be  dodbted,  intend 
in  the  most  cautions  manner  to  e&ct  only 
necessary  and  material  impro?ements>  and 
we  believe  that  in  projecting  such  altera- 
tions they  consult  the  officers  of  the  court 
and  some  of  the  practitioners.  Thus  as* 
sisted,  many  valuable  rules  and  orders 
liawe  been  nuide,  but  it  is  well  known  that 
many  ndes  and  onden  hmre  altogether 
failed  of  producing  the  good  effect  that  was 
intended,  and  in  fact  have  produced  more 
delay  and  more  expense  in  legal  proceed- 
inga  than  previously  existed. 

Let  it  be  recollected,  that  many  of  the 
rules  and  orders  of  court»  whether  at  law 
or  eqiiity»  are,  in  nineteen  cases  out  of 
twenty  as  imporunt,  not  only  to  the  pro- 
fession hot  the  publics  as  any  legislative 
enactment.  Now  impeifeet  as  may  be 
the  mode  of  preparing  acts  of  parliament, 
there  is  this  fairness  in  conducting  them; 
that  none  can  be  taken  by  surprise.  How- 
ever  objectionable  a  measure  may  be,  there 
ia  at  least  an  opportunity  afforded  of  hear- 
ing tbe  grounos  of  opposition  to  iu  Oc- 
cattioneHy  it  happens  that  a  bill  is  hurried 
tbroogh  parliament,  and  little  time  is 
allowed  to  canvass  iu  effects,  but  it  is 
always  in  the  power  ot  its  opponents  to 
gain  time  for  toe  discussion  of  the  merits. 

Now  we  respectfiiUy  submit  that  where 
any  large  and  important  change  is  oon- 
temidated  in  the  fMactice  of  the  soperior 
courts,  the  bar  and  the  solicitors  should  be 
jwetiously  made  acquainted  with  them. 
These  alterations  should  not  belcept,  like  a 
fiiwiaial  prigect  which  it  may  be  expedient 
to  keep  secret,  till  the  moment  arrives  for 
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iu  announcemient,  and  which  even  then  is 
open  to  discussion  before  it  is  adopted. 

This  matter  becomes  the  more  impor- 
tant when,  according  to  a  deeision  of  the 
Lord  Chancelkir  a  few  days  ago,  it  appears 
that  orders  made  in  pursuance  of  the 
powers  given  by  the  recent  statute  cannot 
be  relaxed  by  one  of  the  equity  judges,* 
but  must  be  made  the  subject  of  another 

feneral  order.     Thua  in  many  oases  great 
ardship  will  be  inflicted* 


TAXATION  OF  SOLICITORS'  BILLS. 

It  not  unfrequently  happens  that  an  ap- 
plication is  made  under  tlie  recent  statute 
of  6  &  7  Vict,  c.  73,  by  petition  at  the 
Rolls  for  an  order  of  course  to  tax  a  solici- 
tor's bill,  and  that  the  ground  of  the  appli- 
cation is,  not  merely  that  the  bill  contains 
excessive  charges,  but  that  as  to  a  certain 
portion  of  the  biU  it  contains  charges  for 
business,  which  was  not  done  on  uie  re- 
tainer of  the  client  but.  on  that  of  some 
other  person,  and  therefore,  that  these 
charges  ought  not  to  have  been  made  out 
against  the  client  at  aU.  In  such  a  case  it 
is  obvious  that  the  petition  presented,  and 
on  which  it  is  intended  to  found  the  order 
for  the  referepce  to  the  Taxing  Master, 
ought  to  contain  an  allegation  calculated  to 
meet  the  case  intended  to  be  supported. 

Notwithstanding,  however,  that  such  an 
objection  is  intended  to  be  raised  to  the 
charges  contained  in  the  bill  of  costs,  it 
almost  always  happens  that  the  solicitor 
emplojred  to  tax  the  bfll,  has  omitted  to 
insert  in  his  petition  an  alle|;ation  to  the 
effect  which  we  have  mentioned,  having 
contented  himself  with  adopting  tiie  com- 
mon form  of  petition  which  has  been  litho^ 
graphed  by  the  law  stationers,  and  whidh 
rorm  contains  no  other  allegation  except 
**  that  the  bill  of  costs  contains  extravagaot 
and  unreasonable  charges.** 

It  is  under  these  circumstances  that  a 
Question  has,  as  we  understand,  on  more 
toan  one  occasion  recently  arisen  before  flie 
Taxing  Masters,  whedieron  a  petition  thus 
framed^  it  wu  open  to  theiNirty  taxing  the 
bill  to  raise  the  point  of  retainer,  eveh 
though  it  applied  to  a  portion  only  of  such 
bill,  and  whether  the  general  admission  in 
the  petitioa  of  the  employment  of  the 
solicitor  without  any  words  of  exception  or 
qualification  addea  to  the  submission  to 
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ftLj  what  should  be  found  due  upon  taxa- 
tion did  not  virtually  amount  to  an  admis- 
tion  of  retainer  as  to  the  whole  of  the 
iustness  charged  for,reserving  the  question 
eolr  as  to  Uie  excess  of  charge. 

We  would  accordingly  venture  to  call 
ihe  attention  of  the  members  of  the  pro- 
fession to  the  above  subject,  and  to  suggest 
that  it  will  be  expedient,  in  a  case  where 
an  objection  to  the  bill  of  costs  like  that 
which  we  have  mentioned  is  intended  to 
be  raised  before  the  Taxing  Master,  to 
avoid  adopting  the  common  stationer's  form 
of  petition,  and  to  frame  the  petition  so  as 
to  meet  the  question  properly.  This  can 
easily  be  done  by  inserting  in  the  petition 
an  allegation  to  the  following  effect: — 
*^  That  in  the  said  bill  of  costs  there  are 
^included  various  charges  for  fees  and 
^  disbursements  claimed  to  be  due  to  the 

••  said — — ,  in  respect  of  matters  not 

**  done  on  the  behalf  or  on  the  retainer  of 
^  your  petitioner,  but  which  if  done  at  all 
**  were  done  on  the  behalf  and  on  the  re- 
^  tainer  of  some  other  person  or  persons, 
**  and  which  charges  ought  not,  as  your 
^  petitioner  is  advised,  to  have  formed  any 
**  part  of  such  bill  of  costs,  and  ought, 
*^  therefore,  either  to  be  struck  out  of  the 
"^same  or  else  to  be  wholly  disallowed 
**  against  yoiur  petitioner."* 


DBLIVERY  AND  COUNTERMAND  OF 
A  WRIT  OF  EXECUTION. 

I  WfiBXx  a  writ  is  delivered  to  a  sheriflf  with  a 
anggestion  that  the  following  morning  will  be 
the  best  time  to  execute  it,  and  aft^wards  a 

,    written  order  is  delivered  to  the  sheriff,  direct- 

Shim  not  to  execute  the  writ  till  further 
ers,  such  order  amounts  to  a  countermand 
of  the  writ  and  is  equivalent  to  the  withdrawal  of 
ihewrit  6ood8,therefoi«,whichareseiiedunder 
a  writ  subsequent]  V  issued,  but  which  are  sold 
iipon  the  recal  of  the  countermand  to  the  first 
writ,  snd  sold  as  if  under  the  authority  of  Uwt 
writ,  and  the  proceeds  paid  to  the  person  who 
issaed  it,  are  wrongly  dealt  with  by  the  sheriff. 
They  ought  to  be  considered  as  goods  seised 
and  sold  under  the  second  writ,  and  their  pitH 
eeeds  must  in  the  first  instance  be  ap^^  to 
satisfy  that  writ. 

*  As  to  the  distinction  between  the  striking 
•  oat  andihe  disallowing  an  item  in  a  bill  of 
costs,  see  White  v.  Muner,  a  Hen.  Bkc.  357 ; 
Mgby  V.  Edwards,  qipendix  to  "Beamcs  on 
Costs,"  No.  24,  p.  865;  and  what  is  there  said 
by  Lord  EUhm,C.,  and  the  judgment  of  Parke, 
B.,  in  Jfomt  r.  Parkinsam,  8  Cromp,  M.  &  R, 
178. 


In  the  case  in  which  these  points  were  de- 
cided, the  facts  appesred  to  he  as  follow  :— 
On  the  Ist  June,  A.  B.  delivered  to  the  sheitfT 
a  writ  off.  fa.,  with  a  suggestion  that  the  next 
moraine  would  be  the  best  time  to  execute  it. 
Before  mat  time  arrived,  the  debtor  had  offined 
terms  to  A.  B.  to  suspend  the  executicm.  Tliess 
terms  were  accep^bsdi  and  A.  B.  then  by  t 
written  order  directed  the  sheriff  not  to  ex^ 
cute  the  writ  till  further  orders.  On  the  7th 
June  the  phdntiff  sent  in  a  writ  otf.fa.  agunst 
the  goods  of  the  ssme  debtor,  and  this  writ 
was  immediately  executed  by  sebtire  of  the 
goods.  Onthe9thof  June,  the  terms  ofoed 
to  A.  B.  not  having  being  performed.  A*  B. 
ordered  the  sheriff  forthwidi  to  execute  At 
writ.  Tlie  officer  to  whom  it  was  entrusted 
went  to  the  debtor's  house,  and  found  a  baihff 
already  in  possession  under  the  plaintiff's  writ 
The  sheriff,  however,  directed  the  ffoods  to  be 
sold  under  A.  B.'s  writ,  and  handed  over  to 
him  the  proceeds  of  the  sale.  The  court  re- 
cognised the  authority  of  Barker  v.  St.  Qaimtm, 
I2  Mee.  &  W.  441,  wluch  decides,  that  alter 
a  direction  by  a  plaintiff  to  a  sheriff  not  to 
execute  a  ea.  sa.,  tne  sheriff,  if  he  docs  so,  be- 
comes a  trespssser,  and  that  consequently  the 
directions  heregiven  amounted  to  a  withdnwal 
of  the  writ.  The  cases  of  Kempiamd  v.  Mae^ 
ftulof,  1  Peake,  N.  P.  C.  96 ;  Primffie  v.  bmae, 
11  Price,  445 ;  SmaUcombe  v.  OoM,  1  Lord 
Raym.  252 ;  and  Bradley  v.  Wfndkam,  1  Wil- 
son, 44,  do  not  show  the  mere  first  deliveiy  oC 
a  writ,  where  fraud  is  not  imputed,  will  give  it 

Srecedence  over  others.    HwU  v.  Hooper,  12 
fee.  &  W.  664. 


ANNIVERSARY  OF  THE  MANCHESTER 
LAW  ASSOCIATION. 


Having  in  a  former  number  stated  the  r^ 
solutions  iMissed  on  forming  **  The  Provincial 
Law  Societies  Association,''  (see  p.  224,  eaUa^ 
and  the  report  of  the  Manchester  Law  Aoso-' 
ciation  for  the  past  year,  (see  p.  260,  amte,)  we 
proceed  now  to  extract  some  of  the  observa^ 
tions  made  at  Uie  snniversary  dmner,  at  wbid 
defrutations  were  present  m>m  various  otfao- 
societies,  viz : — 

Mr.  lliomas  Eyre  Lee  and  Mr.  Arthur  Ry- 
land,  Birmiiigham;  Mr.  George  Hides  Sey* 
mour  and  Mr.  Thomas  Hodgson,  York  ;  Mr. 
John  Hope  Shaw,  Mr.  Richivd  E.  Pkyne,  and 
Mr.  John  Sangster,  Leeds ;  Mr.  Charks  Froat 
and  Mr.  C.  H.  Phillips,  Hull ;  Mr.  John  Fiee* 
man,  Huddersfield  fWest  Riding  Society); 
Mr.  James  Westell,  Witney,  Oxfordshire,  and 
Mr.  John  Marriott  Davenport,  Oxford;  Mr. 
Thoinas  Avison,  Mr.  AmMose  Lace,  and  Mr. 
J.  Eden,  Liverpool;  Mr.  Julius  6.  Sheplierd^ 
Faversham,  ifent ;  Mr.  Edward  Knocker, 
Dover;  Mr.  John  Sharp  and  Mr.  J.  H.  Shct- 
son,  I^caster;  Mr.  J.  Bourne,  Alibrd,  Lis* 
colnshire;  Mr.  £.  A.  Bromehead,  LinGohi; 
Mr,  Henry  Abbott,  Long  Ashton,  Someraet- 
shire. 

There  were  about  eightjr  gentlemen 
including  several  resident  in  the  neigfat 
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towns  indndod  within  the  limits  of  the  associa- 

Mr.  R.  H.  Wilson,  of  Mosley  Street,  the 
president  for  the  ensuing  year,  occupied  the 
chair,  and  was  supported  on  the  rkrht  by  Alex- 
ander Kay,  Esq.,  Mayor  of  Manoiester ;  and 
on  the  Uh  by  G.  H.  Seymour,  of  York,  presi- 
dent of  the  newly-formed  union  of  Provincial 
Law  Societies.  Mr.  Joseph  Heron,  town-clerk 
of  Manchester,  and  Mr.  Nicholas  £arle>  offici- 
ated as  viee-cfaaimien. 

The  CkahrmoH  said,  he  should  be  totally  in- 
sensible if  he  did  not  feel  that  it  was  a  very 
high  honour  to  preside  over  such  a  numerous, 
influential,  and  learned  body  as  he  now  saw 
before  him;  He  gave  "The  Manchester  Law 
Association,  and  prosperity  to  it;"  in  doing 
which  he  said  it  might  appear,  at  first  sight, 
that  the^  were  drinking  their  own  healths  as 
private  mdividuals ;  but  when  it  was  considered 
Uiat  they  were  'drinking  success  to  the  ezer. 
tions  of  a  body  of  men  who  had  associated 
themselves  together,  not  for  the  benefit  of  the 
profiession  alone,  but  for  the  good  of  the  pub- 
lic, the  objection  immediately  vanished.  He 
would  not  make  any  lengthened  observations 
upon  the  great  advantages  that  had,  and  would 
arise  from  that  association  and  other  similar 
associations,  but  would  leave  that  to  be  done 
bj  their  friend  Mr.  Heelis,  upon  whom  he 
would  call  to  respond  to  the  toasU  ThBi  gen* 
tieman,  he  might  observe,  had,  from  the  first 
estaldMbment  m  tiie  association,  been  one  of  its 
most  active  and  efiicient  supporters. 

Mr.  S.  Heelig  said,  he  snould  ill  discharge 
the  duty  imposed  upon  him  if  he  did  not,  on 
belu^  m  the  members  of  the  association,  insist 
that  it  did  not  originate  simply  from  a  wish  to 
benefit  the  profession,  but  from  circumstances 
which  showed  ihe  necessity  of  protecting  the 
interests  of  the  public.    That  was  not  the  only 
occasion  in  which  its  services  had  been  directed 
to  the  protection  of  public  interests ;  and  al< 
though  he  should  be  sorry  to  affect  that  they 
did  not  also  endeavour  to  look  after  their  own, 
yet  he  hoped  the  day  would  never  arrive  when 
they  should  not  make  their  own  private  inter- 
ests  subservient  to  those  of  a  higher  class. 
He  had  frecfuentlyhad  compUments  paid  to 
bim  for  attention  to  the  interests  of  the  associ- 
ation, but  he  thought  the  clunaz  of  their  ex- 
ertions had  arrived,  because  they  had  that  day 
associated  themselves  with  other  similar  so- 
cieties, he  believed  for  very  great  public  bene- 
fits, and  he  hoped  also  for  their  mutual  special 
advantage.    It  had  been  said  that  day,  that  the 
Manchester  Law  Association  had  on  various 
occasions  come  forward,  and  probably  they 
had  borne  a  great  deal  of  the  brunt  of  the  battle, 
although  the  original  suggestion  for  a  general 
anion  was  not  with  them.      However  theY 
should  be  happy,  as  an  association,  to  do  all 
they  could  to  carry  out  those  objects  which 
were  not  only  more  particiidarlv  within  their 
province  as  a  local  association,  out  also  those 
which  related  to  the  interests  of  the  profession 
and   the  community  in  oUier  parts  of  the 
kingdom. 


The  Chairman,  in  proposing  the  next  toast, 
said,  the  great  advantage  arising  from  law  as- 
sociations, and  the  absolute  necessity  for  a 
general  union  of  them,  were  facts  so  well  known, 
that  it  was  unnecessuj  to  offer  any  remarks 
upon  those  subjects.  Tue  advantages,  amongst 
others,  which  arose  to  the  public  and  to  the 
profession  from  law  associations,  were  the  pre- 
motion  of  the  respectability  of  the  profession 
generally  ;  the  promotion  of  liberal,  fair,  and 
honourable  practice  amongst  them ;  the  putting 
down  of  all  petty  practices,  which  were  alike 
injurious  to  the  public  and  to  the  profession. 
But  there  was  another  and  still  more  imporUot 
benefit  derived  bv  the  profession,    lliose  as- 
sociations tendea  to  bring  them  together  as 
men  and  brethren,  to  create  friendly  feeUngs 
amongst  them,  and  confidence  in  each  other ; 
and  he  need  hardly  point  out  the  advantage 
the  public  would  denve  from  the  existence  of 
a  good  imdentanding  amongst  the  professional 
men  they  employed.    He  considered  the  fi^ct 
of  a  professional  gentleman  bong  a  member  of 
one  of  the  law  associations  quite  sufijeient  to 
create  confidence  in  the  honour  and  integrity 
of  his  intentions,  and  that  he  would  adopt  every 
fair  practice  in  his  intercourse  ^th  members 
of  the  same  profession.*    And  ^th  respect  to 
the   necessity  for   forming  associations,  the 
transactions  of  almost  every  day  tended  to  con- 
vince them  of  it,  in  order  to  protect  their  rights 
and  iaterests,  and  to  put  down  the  encroach- 
ments which  were  aaily  practised  upon  the 
profession.     He  would  now  give,  "The  Law 
Associations  forming  the  provincial  union  of 
law  societies,  with  our  best  wishes  for  ovr 
future  union  and  prosperity."  He  would  couple 
with  the  toast  the  name  of  Mr.  Seymour,  of 
York,  who  had  been  elected  president  of  the 
united  association  for  the  ensumg  year. 

Mr.  6.  H.  Seymour  said,  the  honour  which 
had  been  conferred  upon  him,  in  electing  lun 
president  of  the  newly  formed  association  for 
the  ensuing  year,  was  entirelv  unlooked  for  on 
his  part ;  and  he  attributed  his  election^  not  to 
anything  which  was  due  to  himself,  but  to  the 
society  which  he  represented,  which  was  the 
parent  of  those  societies,  though  now  out- 
stripped by  some  of  her  children.  However, 
be  that  as  it  might,  he  considered  his  election 
a  high  honour;  and  whatever  exertions  might 
be  wanted  on  his  part,  he  should  consider  it 
both  a  duty  and  a  privilM;e  to  render  them  to 
the  bestof  ids  ability.  He  had  had  the  honour 
of  being  introduced  to  the  respected  genUeBMit 
who  fined  a  high  dvic  station  in  this  town. 
It  so  happened  that,  in  the  dtv  of  York,  the 
chief  magistrate  (Mr.  William  Gray),  was  also 
a  member  of  the  legal  profession,  and  he  (Mr. 
Seymour)  was  in  office  as  chairman  of  the  city 
commissionen.  He  did  not  mention  this  tt  m 
matter  of  pride ;  but  as  showing  that,  if  genCto- 


•  Our  readen  will  heartily  approve  of  these 
excellent  objects  of  the  several  societies,  wfaiHi 
are  thus  ably  stated  by  the  several  speakers.^ 
Ed. 
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men  of  their  profession  would  observe  are« 
spectable  mode  of  conduct,  the  practice  of  the 
profession  was  no  bar  to  ontaining  civic 
konours. 

The  Chairman  said,  the  toast  he  had  to  pro- 
pose followed  very  appropriately  after  the  obser- 
vations of  Mr.  Seymour,  and  when  he  announced 
that  it  was  "  The  nealth  of  their  respected  guest, 
Alexander  Kay,  Esq.,  Mayor  of  Manchester," 
he  was  sure  it  would  be  received  in  the  msmner 
it  deserved.  The  merchants,  who  stood  first 
and  foremost  in  this  town,  and  who  had  not, 
he  was  sorry  to  say,  the  highest  opinion  of  the 
legal  profession,  though  very  unmeritadly  so, 
had  conferred  a  high  honour  upon  the  profes- 
sion, when  they  had  been  obliged  to  come  into 
their  ranks  to  select  the  best  mayor  that  had 
yet  filled  the  civic  chair  of  Manchester.  He 
(the  chairman)  did  not  say  this  because  Mr. 
Kay  was  present,  having  an  objection  to  pavyig 
compliments ;  but  what  he  had  stated  had  been 
admitted  on  all  hands,  and  had  been  so  often 
expressed,  that  he  felt  himself  exonerated  £rom 
all  difficulty  in  alluding  to  It. 

Mr.  liCay  said,  he  knew  not  why  he  should 
have  been  selected  by  his  fellow-townsmen  to 
fill  twice  the  high  office  of  chief  ma^trate, 
He  never  expected,  ten  years  ago,  that  it  would 
be  his  fate  and  fortune  to  be  placed  in  such  a 
position ;  and  the  only  feeUng  he  entertained 
was,  that  during  the  period  Se  had  held  tha 
office,  he  hoped  he  had  done  no  discredit  to  the 
profession  to  which  he  belonged.  His  position 
was  a  very  sbnple  one ;  aaa  there  was  not  a 
gentleman  in  tne  room,  Yrbo^  by  following  the 
same  course,  might  not  attain  to  the  same 
honours  if  he  choae  to  set  about  it.  He  claimed 
for  himself  no  particular  talent;  but  if  there 
was  any  one  thing  more  than  another  to  which 
he  owed  his  preaant  poaituHi,  it  waa  to  a  con- 
itant  assiduitjr  in  his  profeaatonal  career,  and 
his  determination,  underno  circumstances,  and 
under  no  views  whatever  that  were  presented 
to  him,  ever  to  forget  the  interests  wihich  were 
confided  to  hun.  It  was  sometimes  difficult 
for  a  professional  man  to  ascertain  whkt  the 
true  interests  of  his  cUents  were ;  but  if  he  kept 
Ihose  interests  steadilv  in  view,  he  would  not 
make  many  mistakes^f  an  important  character. 
But,  leaving  this,  he  would  turn  to  a  subject 
much  more  agreeable  to  himself,  namely,  the 
progress  and  prospects  of  the  Manchester  Law 
Association.  It  might  not  be  known  to  the 
strangers  in  the  room,  that  he  had  not  the  for- 
tune to  be  a  member  of  the  present  association; 
and  the  reason  would  be  well  known  to  some. 
There  was  a  great  deal  of  party  feeling,  in  con- 
sequence of  the  straggle  which  followed  the 
reform  bill.  He  was  apprehensive  at  the  time, 
that,  in  an  association  of  so  large  a  number  of 
individuals,  possessing  such  a  powerful  influ- 
ence on  society,  it  would  be  very  easy  for 
|ieople  who  chose  to  swim  on  the  surface  at  aU 
times,  to  turn  the  association  into  a  political 
engine ;  and  he  felt  that  all  its  usefulness  would 
be  destroyed,  if  it  h^ypened  to  be  so  used.  He 
could  not  avoid  bearinff  his  testimony  to  tiie 
entire  absence  of  any  sucn  feeling  at  the  present 


time;  and  also  that  the 
sodation  had  done   much 


to 
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feeliuff,  which  eveiv  gentleman  knmr  to  have 
previlbd,  and  whicn,  he  had  no  doubt»  aU  of 
thom  were  happy  in  thinking  waa  now  tet 
passing  away,  ne  ooiild  not  omit  to  notice 
the  service  rendered  to  the  public  by  the  lew 
association^  in  the  withdrawal  of  the  sales  of 
property  from  public  hotels,  and  carrying  them 
on  at  the  raoms  of  the  association,  at  an  eariy 
hour  of  the  day.  He  felt  persuaded,  that  that 
was  an  alteration  for  which  dienta  would  have 
reason  to  be  thankful  hereafter.  The  eataUid- 
ment  of  the  '^Law  Exchange,''  as  it  waatcnned, 
would  also  be  of  great  pfubhc  otilitv;  and  the 
membera  of  the  association,  he  haa  no  doubt, 
would  have  reason  to  be  proud  of  it.  Not 
being  a  member  of  the  associalion,  he  perhaps 
ought  to  apologise  for  having  aUoded  to  those 
subjects ;  but  he  felt  it  due  from  him  to  stale 
the  mode  in  which  he  had  watched  their  con- 
duct, and  that  he  most  highly  sppredated  the 
services  which  they  had  renderea  both  to  the 
profession  and  the  public* 

The  JUoyor  proposed  ''The  health  of  Mr. 
Wilson,  the  prsaident  of  the  association  for  the 
ensuing  year."  He  (the  mayor)  had  known 
Mr.  Wilson  for  thirty  years;  and,  dnraiff  his 
reaidenee  in  Mancheater,  he  had  estabKshed  a 
reputation  lor  skill  and  ifttsgiiiy  whidi  was 
well  known  to  every  member  or  the  pratesien. 

The  Chmrmm  adoMwledged  the  compli- 
ment,  and  said,  he  would  take  the  pvsasttt  op- 
portunity of  suggesting,  as  a  means  of  soil 
further  ejctendiiig  the  usefulneaaof  the  asaoda- 
tion,  that  aome  ymmntcm  ahoold  be  made  for 
the  charitable  airport  of  members  of  dm  pro* 
f esaion  in  advanced  pcrioda  of  lifie,  who  aught 
not  have  been  ao  suecesafol  aa  othaia,  and  alao 
of  Uie  faailiee  of  deceased  aMmbonwImkft 
in  aatale  of  distress.*^  He  merefy  threw  out 
the  suggeatioii«  thinking  tiie  aaaecsation  might 
take  it  into  conaideralion  at  aiotiire  tiosa. 

Mr.  JoNMt  Grosaliy,  in  pn^waing  the  next 
toast, ''The  cQOunittee of  maasvansent  fcr  the 
past  year,^'  said,  he  believed  thm  never  was  a 
period  since  the  orioin  of  the  association  in 
which  so  much  valuable  time  and  active  exer- 
tion had  been  devoted  to  its  intersets  aa  dung 
the  period  ainee  the  last  annual  flseeting. 
When  he  k>oked  back  from  their  present 
position,  and  saw  how  muck  had  bean  aeeon- 
plished  in,  comnarativelT  speaidag*  a  abeit 
period  of  timcb  ne  could  soarcdy  plaoa  any 
limits  to  their  future  progress.  He  little 
thought,  at  the  meeting  at  which  the  sodoty 
took  its  rise,  and  at  which  he  h|d  the  honour 
to  preaide,  that  he  should  be  present  at  each 
an  assembly  aa  tiie  present,  combining  so  \u^ 
a  proportion  of  the  respectable  soheitors  of  this 
district,  with  the  municipal  head  of  Mandiester, 
and  a  number  of  friends  aad  diatinguidied 


^  In  London  there  is  already  an  i 
for  the  frunifies  of  deceased  members  of  liie 
profession,  and  a  kind  of  college  for  aged  loK- 

citors  is  also  projscted. — Ed. 
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I  of  the  profeMOon  from  Tarioos  and 
^stant  parti  of  the  kingdom.  He  little  thought 
that  he  ahoold  have  the  privilege  of  aitting  an 
adaBJring  auditor  in  a  sort  of  legal  lyceum  of 
their  own»  and  hearing  from  a  worthy  and 
aeooaaphahed  member  el  their  body,  whom  he 
WM  glad  to  see  preaent  on  that  occaaiony  de- 
liFer»  to  a  nomeroua  daae,  aa  able  a  lecture  aa 
ever  came  from  the  proliBaaor'a  chair.  He 
hailed  the  union  of  societieB  that  daj  formed, 
havBtf  a  firm  conviction  that  all  their  efforta 
would  be  required,  if  they  maintained  their 
place  aa  an  integral  part  of  an  enlightened  pro- 
teaaion;  aa  a  body  of  men  to  whom  the  public 
mJfht  look  with  ccmfidenee  for  the  discharge 
olautiea  for  which  the  highest  moral  qualifica^ 
tiiina»  aa  well  aa  the  highMt  intaUectual  powara* 
were  reqniied.  At  preaent,  he  looked  upon 
their  atate  to  be  aomewhat  analogoua  to  that  of 
a  beleaguarad  citadel,  aaeailed  on  all  aidea,  and 
their  membera  aa  the  aelected  victima  of  that 
enatic  legialation,  which,  aeising  the  aubjecta 
of  ita  experimental  philoaophy  rather  for  its 

for  the  public  neceaaity,  requirea  evary  vigi< 
lance  in  order  to  avert  the  evila  of  ita  moa 
miacbievoua  activit)r.  From  the  atnam  and 
tendency  of  lei^latioa,  indeed,  aa  applied  to 
th^  ^'^y*  ^^  niight  almost  be  oonaidered  that 
the  pnbnc  were  alarmed  at  their  plethoric 
hahita,  and  were  consequently  calling  to  the 
qnack  doctora  of  the  atate  to  reduce  them  to 
what  Falataff  would  call  "  reaaonable  dimen< 
aiona ''  by  a  perpetual  auceeaakm  of  parilaawm' 
tary  draatic  medicinea»  never  forgetting  the 
lancet  and  the  blister.  But  he  did  aay,  and  it 
waa  a  moat  afaigular  fact,  that  tiieira  waa  the 
ei%  body  or  daaa  of  pubMe  Bsen  who^  in  the 
enet  propotlion  aa  tnayhad  endaavonrad  to 
merit  encouragement  frooa  lihe  iMidatttre,  in 
eaaeOyUMaame  proportion  had  Oeyvaceived 
syatiBiatieal  diaoonn^gcnentb  He  eoidd  give^ 
were  it  neoeaaary,  fifty  inatanoea  to  eombmte 
tetrathofwhalha  had  asaaclad*  but  itwaa 
'  wnneeeasary  to  da  ao  in  the  praaant 
/•  To  comoat»  however,  that  unwiee 
'partial  apirit  by  efieacioo^  yel  by  lagd 
it  mttit  be  adaaitled  that  a  geaml 
i  of  aaaociatww  was  neoeaaary  i  and 
1  rea^tarees  and  enesgy  which 
ba  derived  from  die  naioB  uat  day 
ha  entertained  w>  doubt  that  in 
future  the  frir  chdma  of  the  body  of  adiciloia 
would  be  fnUy  maintained  and  upheld,  in  ao  frr 
aa  they  were  conaiatent  with  the  interests  of 
the  punBe ;  and  to  that  extent  only  aa  a  body 
did  tiiey  reqnire  to  bo  coiiaktawd  md  pro- 


Mr.  Efn  Iiee,of  Birmingham^  aa  a  mlbmber 
of  that  aociety,  acknowledged  Uie  toast,  and 
said  that  no  provincial  law  society  need  hesitate 
to  correspona  with  die  society  in  the  metropolis 
whenever  they  wanted  aaaistance. 

The  Chairman  then  gave  "  The  C<NporatLons 
of  Manchester  and  Sauord.'* 

Mr.  Heroa  responded  <m  behalf  of  the  Cor- 
poration of  Manchester.  He  did  not  know  any 
daaa  of  men  upon  whom  corporations  were 
more  dependent  for  support  in  carrying  out 
the  objecta  for  which  they  were  instituted,  than 
upon  the  members  of  the  legal  profession, 
ka  effort  would  be  made  next  session  to  obtain 
a  court  of  record  for  the  borough  of  Man- 
cheater  j  and  probably  the  most  important  im- 
provements that  could  be  auffgeatea  in  the  bill 
would  be  by  the  membera  of  the  law  association. 
All  he  could  say  waa.  that  if  the  members  of 
the  aaaociation  would  read  over  the  bill  when 
it  made  ita  appearance,  any  suggestions  which 
they  might  make  would  be  taken  into  conai- 
deration,  and  would  most  probably  be  acted 
upon. 

The  meeting  was  also  addreaaed  by  Mr.  G. 
Tkorley,  of  Mancheater,  Mr.  /.  G.  Slipherd,  of 
Faverabam,  Mr.  Amraa,  of  Alford,  Mr.  Ckark$ 
Gjftsoa,  Town.^;leIk  of  Salford,  Mr.  /.  Grooe, 
of  Mancheater,  Mr.  Smnmr9eak$,  of  Oldham, 
and  Mr.  N.  Bark,  of  Manchester, 


Tha  CAainwaa  then  gave,  in  highly  eompli- 
msBtary  terma,  "The  health  of  Mr.  Thomaa 
Taylor,  hononury  secretary  to  the  aaaodationJ 

Mr.  Taalor  returned  thanks^  remarking  that 
frcan  the  nrat  he  had  been  aanguine  aa  to  the 
snecesBoftheaaaociatkm;  but  ^e  result  had 
exceeded  his  highest  expectations,  and  had 
anipil^  rewarded  him  for  his  exertions. 

Mr.  Cooper  gave  "The  Incorporated  Law 
Society.'* 


SUCfOBSTBD  IMPR0VBMBNT8  ON  THE 
ABOLITION  OF  ARREST. 

Bin,— I  could  tnm  my  ««m  pmotice  parallel 
the  cases  of  hardaMp  itimosed  on  creditors  for 
debts  under  dOl.  by  the  late  statute,  narrated 

a  your  ooneapondent  T.  W.  H.,  but  will  not 
your  pagea  with  milter  wideh  must  be 
fruniiiar  wnh  every  common  tew  practitioner. 
1  only  beg  to  inform  ymtf  correspondent,  Uiat 
a  defendant  having  tried  upon  me  the  trick  of 
threatening  that  hia  goods  befonged  to  a  third 
a,  I,  notwithstandfing,  aent  a  copy  of  his 
to  the  sheriff's  office,  nidi  the  warranton 
L,  adding,  that  I  should  not  submit  to 
a  palpabte  fraud,  and  that  I  expected  the 
aherifftooohtodtthr.  Tha  eonsequence  was, 
that  I  received  the  M»t  and  eoAa  by  return  of 
poet,  and  the  officer  waa  not  in  defendants 
bouse  half  an  hour  before  iho  money  waa  forth- 
coming, and  I  would  suggest  that  if  in  similar 
caaea  phdntift'  soUcitora  would  iftsist  on  the 
sheriff  takhsg  the  tssponsibillty  of  asf  levying, 
debts  would  often  be  rssofverea  which  are  lost 
through  the  timidity  of  the  officer. 

But,  sir,  it  is  said  that  we  are  to  have  a 
remedy  neat  session  for  the  present  notoriously 
defective  state  of  the  law,  which  puniahes  tha 
creditor  for  the  rina  of  the  debtor,  and  which, 
with  unheard  of  iiiinatice«  tahea  away  the 
remedy,  on  the  faitii  of  which  debts  were  per- 
mitted to  be  contracted;  and  if  you  think  the 
foUawing  suggestions  to  the  intended  legiatetor 
would  be  of  any  avafl,  I  ahall  be  glad  td  see 
them  in  yomr  fnioBntial  pi«ee,  in  this  or  any 
shape  yon  may  deem  heel. 
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I  propose,  BIT,  to  abolish  imprisonment  for 
debt  after  judgment  in  all  cases,  and  of  course 
abolish  the  Insolvent  Debtors'  Court* 

In  lieu  of  the  ca,  sa.,  I  would  empower  the 
creditor,  on  affidavit,  with  a  copy  of  the  judg- 
ment annexed,  to  obtain,  as  of  course  and  for 
a  trifling  fee,  a  writ  ofvenias  citing  the  debtor  to 
appear  within  ei^ht  days  from  service  thereof 
before  the  Commissioners  of  Bankruptcy  of  his 
district,  there  to  show  cause  why  he  should  not 
file  a  general  balance-sheet  and  schedule,  and 
submit  to  the  provisions  of  7  &  8  Vict.  c.  96, 
within        days. 

In  default  of  obedience  to  the  venias,  on 
affidavit  of  personal  service  thereof,  and  debtor's 
default,  let  a  ca,  sa,  and  warrant  thereon  issue, 
and  the  sheriff  act  as  heretofore,  and  let  the  de- 
fendant lie  in  gaol  until  he  files  his  petition  tothe 
Court  of  Bankruptcy ;  which  empower  him  to 
do  immediately  on  caption,  (even,  if  thought 
necessary,  let  the  officer  keep  him  24  hours 
before  taking  him  to  gaol,  as  was  formerly  the 
case  under  a  capias,)  and  reouire  only  that  the 
accompanying  schedule  shall  he  filed  three  days 
after  petition,  so  that  he  may  have  time  to  pre- 
pare it  after  his  release  from  eaol. 

This  is  a  hasty  sketch  of  what  I  suggest  as  a 
substitute  for  imprisonment  for  debt,  for  which 
I  am  not  an  advocate,  provided  the  creditor 
has  a  corresponding  sufficient  remedy  given  to 
him,  and  on  the  above  plan,  no  one  can  be' 
committed  to  prison  excent  by  his  own  vo- 
luntary neglect  to  give  up  nis  property  to  his 
creditors. 

As  to  the  debtor  showing  cause  on  the  ve»uw 
against  filing  his  petition,  and  under  it  distri- 
buting his  estate  amons  his  creditors,  I  would 
observe,  that  he  shoula  instead  thereof,  be  at 
liberty  to  make  ti  proposal  for  payment  of  the 
judgment-debt  and  costs;  which  would  be  only 
giving  the  creditor  a  just  and  fair  priority,  if 
the  debtor  were  in  circumstances  to  give  it. 

Further,  I  would  give  the  commissioner 
power  to  commit  any  debtor,  so  brought  up,  to 
prison  for  certain  terms,  for  fraudulently  as- 
signing his  proper^,  for  running  up  costs,  &c. 
&c.,  or  for  not  fumlling  his  proposal,  or  not 
filing  his  schedule  after  imprisonment  and 
petition,  in  the  latter  cases  empowering  him  to 
clear  himself  by  payment  or  petitioning. 

I  would  also  assimilate  the  vesting  of  insol- 
vent's future  estate  to  the  present  practice, 
under  the  old  Insolvent  Debtors'  Act. 

Many  other  suggestions  occiu*  to  me,  but  I 
will  not  now  further  occupy  your  space. 

A  Country  Soligitob. 


FURTHER  REDUCTION  OF  CHANCERY 
FEES. 

ORDKR  OF  COURT, 

•     Wednesday  I2th  February,  1846. 

The  Ri|rht  Honourable  John  Singletoa. 
Lord  Lyndhurst,  Lord  Hiffh  ChanceUor  of 
Great  Britain,  by  and  with  the  advice  and  as- 
sistance of  the  Right  Honourable  Heniy,  Lor*/ 


Langdale,  Master  of  the  Rolls,  the  Right  Ho*- 
nourable  Sir  Lancelot  Shadwell,  Vice-Chan* 
cellor  of  England,  the  Right  Honourable  the 
Vice-Chancellor,  Sir  James  Lewis  Knight 
Bruce,  and  the  Right  Honourable  the  Vice« 
Chancellor,  Sir  James  Wigram,  do  hereby,  in 
pursuance  of  an  act  of  parliament  passed  in  the 
fifth  and  sixth  years  of  the  reign  of  her  present 
Majesty,  intitvded  ''  An  Act  for  Abcuisbing 
certain  Offices  of  the  High  Court  of  Ghanceiy 
in  England,"  and  in  pursuance  and  execution 
of  all  other  powers  enabling  him  in  that  behalf, 
order  and  direct  in  manner  following,  that  it 
to  say : — 

That  the  Taxing  Masters  and  their  clerks 
shall,  in  Ueu  and  instead  of  the  fee  oi  four 
pounds,  for  per  centage  on  the  amoimt  of 
everv  bill  of  costs  as  taxed,  mentioned  in  the 
thira  schedule  to  the  order  of  court  of  the 
26th  Oct.  1842,  receive  and  take  the  fee  of  thraa 
pounds  for  such  per  centage  and  no  more, 
upon  all  bills  of  costs  brought  in  for  taxation 
after  the  13th  Feb.  instant. 

That  this  order  be  entered  with  the  r^strar 
of  the  High  Court  of  Chancery. 
(Signed)    Lyndhurst,  C. 

Langdale,  M.  R. 

Lancelot  Shadwell,  V.  G.  £• 

J.  L.  Knight  Bruce,  V.  C. 

James  Wigram,  V.  C. 


PRACTICE  IN  CONVEYANCING. 


EXCHANGE   OP    FREEHOLDS. 

It  does  not  appear  to  me  that  there  is  my 
difficulty  in  A.  B.'s  case,  stated  in  your  num* 
her  of  the  95th  of  January. 

1st.  The  agreement  is  clearly  within  the 
Statute  of  Frauds,  and  the  performance  of  it 
cannot  be  enforced  by  either  party. 

2nd.  The  fact  of  B.'8  having  fonnerly  pur* 
chased'of  A.  under  the  same  me  will  not  jna* 
tify  A.  in  refusing  to  deliver  a  fresh  abstract. 
An  abstract  must  be  furnished,  even  if  it  wm 
only  to  show  the  fuctthatthe  title  is  the  sttme,-^ 
how  else  is  B.  to  know  it?  A.'8  old  ab«traeC 
may  too  have  been  delivered  to  a  sob-pur- 
chaser, or  maybe  lost,  &c.  &c.,  sothatcoumiOQ 
sense,  as  well  as  law,  would  require  that  a  freab 
one  should  be  delivered. 

Alpha. 


BARRISTERS  CALLED. 

Hilary  Term,  1345. 

LINCOLN'S   INN. 

January  39M. 

Augustin  Robinson,  Esq. 
Thomas  Yate  Lee,  Esq. 
Wm.  Sidney  Gibson,  Esq. 
Edward  Buckle,  Esq. 
John  Colpitts  Dean,  Esq.,  M.A. 
James  Lea,  Esq.,  M^. 
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Cornwall  Simeon,  Esq.,  M.A. 
Alexander  Perceval,  Esq.,  M.A. 
James  Shank,  Esq. 


INNER  TEMPLK. 

James  Templeton  Wood,  Esq. 
Robert  Henderson,  Esq. 
John  Rendall,  Esq. 
Frederick  Charles  Gaussen,  Esq. 
George  Deane  Sismey,  Esq. 
George  D.  Jones,  Esq. 
George  Davison  Bland,  Esq. 
Octavius  John  Williamson,  Esq. 
Edmund  Round,  Esq. 
Hennr  Thring,  Esq. 
Cuthbert  Edward  Ellison,  Esq. 
Alexander  Henry,  Esq. 


MIDDLE  TEMPLE. 

Jamuary  17  th, 
John  Pulman,  Eaq. 
William  Crofts,  Esq, 
Richard  Paternoster,  Esq. 
Sidney  Milnes  Hawkes,  Esq. 

January  3U/. 
John  Wood«  Esq. 
Charles  Forbes^  Esq. 
Alfined  Wyatt,  Esq. 
Edmund  John  Bndell,  Esq. 
Charies  Frere,  Esq. 
Henry  Winfield  Cnce,  Esq. 
John  Gresory,  Esq. 
Saamel  ^yfor,  Esq. 


geay's.inn. 

January  29tk. 
George  Baker  Ballachey,  Esq. 
William  Redfem,  Esq. 


RBCBMT  DECISIONS   IN  THE    SUPE. 
RIOR  COURTS. 

AatH  CtanrcIIoT. 

IRtfwrttdby  Wm«  Finnelly,  £so.«  Barritter 

at  Law,'] 

PEACnCB. — NEW  ORDERS. — WANT  OF  PAR- 
TIES. 

I  fFJkre  an  anawer  suggests  that  the  bill  is 
\  dtfeetwe  for  want  of  parties,  [and  the 
I  jiamtif  does  not  set  dawn  the  cause  for 
'  argument  on  that  otjeetian  within  fourteen 
"  I     dags  sfttT  answer  filed,  as  directed  by  the 

3^A  order  qf  1841,  the  court  has  no  power 
'    to  order  it  to  be  set  down  after  the  emriro' 

tion  qf  that  time,     (Kershaw  v,  Clegg, 

IWii.  4*  Ph.  120,  e^Mned.) 

This  was  a  motion  for  an  order  to  allow  a 


cause  to  be  set  down  for  argument  on  an  ob- 
jection suggested  by  the  answer  that  the  bill 
was  defective  for  want  of  parties.  By  the 
SQth  of  the  orders  issued  in  August,  1841,  the 
plaintiff  is  at  liberty  within  fourteen  days  after 
an  answer  is  filed,  suggesting  that  his  bill  is 
defective  for  want  of  parties,  to  set  down  the  • 
cause  for  argument  on  that  objection  only. 
The  plaintiff,  in  this  case,  having  allowed  the 
fourteen  days  to  elapse  without  settinff  down 
the  cause,  applied  to  the  Vice-Chancellor  for 
an  order  to  have  it  set  down,  which  applica- 
tion his  Honour  refused. 

Mr.  Bagshawe,  in  support  of  the  appeal 
motion,  stated  that  the  Dill  was  filed  for  ac- 
counts of  a  Joint  Stock  Bank,  in  which  the 
numerous  shareholders  were  not  all  made 
narties.  An  answer  was  put  in  on  the  6th  of 
November  last,  extending  over  327  folios, 
which  the  plaintiff's  solicitor  was  not  able  to 
submit  to  his  counsel  until  the  20th.  The 
counsel,  after  perusing  the  answer,  advised 
that  the  objection  taken  to  the  bill  for  want  of 
parties  ought  to  be  argued  before  further  pro- 
ceedmgs  were  taken.  'Hie  plaintiff's  solicitor 
applied  to  the  defendants  for  their  consent  to 
have  the  cause  set  down  for  argument  on  that 
objection;  such  consent  being  necessary,  in 
conseouence  of  the  lapse  of  the  fourteen  days 
after  the  answer  was  filed.  That  application 
was  refused  on  the  4th  of  December;  and  on 
the  9th  the  application  was  made  to  the  Vice- 
Chancellor,  who  refused  it  on  the  supposition 
that  he  had  no  power  to  grant  it.  The  learned 
counsel  submitted  that  the  length  of  the  bill 
and  answer,  and  the  other  circumstances  of 
the  case — ^the  parties  chiefly  residing  in  the 
Isle  of  Man-Afforded  sufficient  ground  to 
the  court  to  relax  the  strictness  of  the  order, 
by  extending  the  time.  Where  such  grounds 
existed,  the  courts  usually  dispense  with  a 
strict  compliance  with  its  orders,  as  in  Ker* 
show  V.  Clega,*  m  respect  of  this  very  order. 

Mr.  Lloyd,  contri^  submitted  that,  even  if  the 
court  had  power  to  mnt  the  indulgence,  no 
sufficient  ground  for  it  was  made  out;  but,  in 
fact,  the  court  had  no  power,  under  any  cir- 
cumstances, to  depart  from  the  directions  of 
this  order,  which  is  declared  by  the  acts,^  in 
pursuance  of  which  it  was  made,  to  be  now  aa 
binding  as  an  act  of  parliament.  In  the  case 
of  Kershaw  v.  Clegg,  the  order  was  made  by 
consent,  as  appeared  from  a  private  note  made 
at  the  time  by  Mr.  Romilly^  the  counsel  who* 
moved  in  that  case. 

Mr.  Bagshawe,  in  reply,  pressed  the  expe- 
diency of  relaxing  the  order,  and  urged  that 
the  court  had  a  discretion  over  all  its  orders. 

ne  Lord  Chaneettor,  after  referring  to  the 
acts  of  parliament  under  which  these  orders 
were  made,  said  he  had  no  power  to  grant  the 
application;  these  enactments  did  not  leave 
him  any  discretion  to  exercise,  for  by  these 
enactiaeiits,  the  orders  made  in  pursuance  of 
them,  not  having,  within  the  time  limited,  been 


»  Ubisthra. 

^  3  &  4  Vict.  c.  94,  s;  1 ;  4  &  5  Vic  c  53 
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objected  to  by  either  house  of  parliament,  are 
made  ''binding  and  obligatory  on  the  court,  and 
of  like  force  and  effect  as  if  the  provisions  con- 
tained in  them  had  been  e3q)re86ly  enacted  by 
parliament"  If  they  had  formed  part  of  an 
act  of  parliament,  he  conld  not  be  called  on  to 
alter  or  relax  them,  and  it  appeared  to  him  that 
they  have  the  same  effect  as  if  they  were  added 
in  a  schedule  to  the  act.  To  be  sure,  as  the 
five  years  limited  by  the  act  for  the  making 
of  such  orders  have  not  yet  expired,  it  was 
competent  to  him,  by  calling  to  nis  assistance 
the  Master  of  the  Rolls  and  Vice- Chancellor  of 
England,  or  either  of  them,  to  make  other 
orders  to  take  effect  in  the  same  manner.  It 
sometimes  happens  that  the  consequence  of 
too  much  legislation — active  legislation — ^is  not 
always  foreseen.^  He  remembered,  when  pre- 
paring the  Chancery  Orders  of  1828,  he  had 
at  the  same  time  intended  to  give  them  effect 
b^  act  of  parliament,  like  these  acts,  and  had  the 
bill  actiuuly  prepared,  but  in  consideration  that 
the  judges  of  the  court  would  be  thereby  de- 
prived  of  all  discretion  or  power  over  the  orders 
of  these  courts  under  any  drcumstances,  he 
withdraw  that  bill.  With  respect  to  the  case  of 
Kershaw  v.  CUffg,  it  appeared  now  that  what 
was  done  then  was  by  consent ;  and,  therefore, 
it  was  no  authority  for  this  appeal  case,  which 
must  be  refused  with  costs. 

Ctdvert  v.  Gendy  and  others,  10th  February, 
1846. 

Viusei&nttllox  of  Snglsii)!. 

ilUported  by  S^mubl  Millbk,  Eaa.,  Bmr- 
rister  at  Law,'] 

PRA  cries. — INFANT. — ADVANCBUBNT. 

The  court  wiU  not  order  a  portion  qf  an  in- 
fanfs  fortune  to  be  applied  for  his  advance- 
ment,  where  he  is  only  entitled  as  joint 
tenant. 

This  was  a  petition  filed  on  behalf  of 
Aupistus  Deane  and  ^kgnes  Daane,  who  were 
toUtled  to  a  sum  of  6,000/.  4h  per  ceDt  anmii- 
ties,  both  of  whom  were  in£Mits,  and  it  pnnred 
for  a  reference  to  the  Master  for  the  appoinl- 
meat  of  a  guardian  and  for  settling  a  proper 
maintenance  for  the  petitioners,  and  also,  tbat 
it  miffht  be  referred  to  the  Master  to  ascertain 
whether  it  would  be  for  the  benefit  of  tba  peti- 
tioner Augustus  Deane  that  he  shoidd  be  arti- 
cled to  a  solicitor,  and  what  sum  would  be 
necessary  for  the  purpose.  And  in  case  the 
Master  sbould  be  of  opinion  that  it  wonld  be 
for  his  benefit,  then  that  so  much  of  the  6,000/. 
as  might  be  necessary  ^ould  be  solc^  and  the 
produce  aq^pli^  ui  payment  <^  the  premium 
ea^  expenses.  The  petition  stated  that  Robert 
Deane,  by  his  will  dated  18th  December,  1892, 
ftve  to  his  brothers  therem  named  5,000/. 
4/.  per  cent,  bank  annuities,  in  trust  for  hif 
eon  Henry  Deane  and  his  heirs.  The  testator 
died  in  1824,  and  the  son,  by  his  will  dated 

.  '^  Our  readers  will  ^pnerally  concur  in  the 
justice  of  this  observation  of  the  Lord  Chan- 
cellor,— Ed. 


the  30th  December,  1831,  gave  the  aame  mun, 
then  converted  into  3|  per  cent,  amuiities,  to 
the  petitioners  for  their  sole  use  and  bousfit. 
The  petitioner  Augustus  Deane  was  of  the  age 
of  19  years,  and  the  petitioner  Agnes  Deane  of 
the  age  of  17  years ;  and  there  being  no  other 
fund  from  which  the  expense  oi  articlii^  tho 
petitioner  Augustus  Deane  could  be  paid*  he 
was  desirous  that  a  portion  of  the  6,0001. 
should  be  applied  for  the  purpose. 

Bird,  for  the  petitioners,  nidt  that  where 
parties  were  entitled  to  a  fund  injoint  tenancy, 
and  there  was  an  equal  chance  of  surmorahip, 
the  court  was  constantly  in  the  habit  of  making 
orders  in  favour  of  one  for  purposes  of  mainte- 
nance; and  in  Bvans  v.  JCofMy,  1  To.  h  J. 
196,  a  similar  order  was  made  for  Ae  purpose 
of  advancement,  although  he  admitted  that  the 
court  in  that  case  expressed  a  rductanoe  to 
make  the  order. 

The  Viee-ChanceUor  said  he  was  of  omnion 
the  case  of  Evans  v.  Massey  was  no  auuxnity 
for  the  present  amlicatioB;  and  even  if  he 
were  to  make  the  order  asked,  it  would  be  no 
protection  to  the  trustees,  as  the  matter  was 
oefore  him  simply  on  petition.  He  would, 
however,  make  the  usual  order  of  vefieroice  for 
maintenance  and  the  appdntment  of  a  guardian. 

In  re  Henry  Augustus  Deane,  January  30th, 
1845. 

(Before  the  Four  Judges.) 

MANDAMUS.— COSTS    UNDSm  1  W.   4,  C.  81, 
8.6. 

Where  a  person  was  remaoodfrmn  tks^§lot  qf 
aldermanof  a  borough  by  a  fuo  warranto  m^ 
formation,  and  the  mayor  not  proeetimg  to 

afresh  election  «JlW»  ten  days,  i 

to  the  27th  section  ofS^6W.  4,  e.  71, 
and  a  writ  of  mandamms  was  appHad  for 
and  granted^  a  ruk  was  obtamwd  oaU- 
i^g  on  the  nuwor,  aldermmh  «m^  osim- 
cUlors,  topaythe  costs  qf  ike  mmdawamt, 
under  the  1  W.  4,  c.  21,  s.  6,  out  of  the 
borough  fund ;  the  court  wmde  He  rule 
absolute  for  the  costs  qf  tk$  mmitmwit 
striking  out  the  words,  **aut  of  the  borough 
fund:* 

Mr.  Gwifitfi^  had  obtained  a  rule  nisi,  caOmg 
upon  the  mayor,  aldermen,  and  ooimdlkxre  of 
the  borough  of  Cambridge,  to  pay  out  of  the 
borough  fund  certafai  costs  tttcoRed  in  ob. 
tainmg  a  writ  of  mandamvs.  A  am  warranto 
information  had  been  obtained,  calling  upon  m 
person  named  Deighton,  to  show  bywtat  right 
he  exercised  the  office  of  alderman  of  the  town 
of  Gambiidges  the  case  cme  on  lor  trial,  and 
jndgnMnt  was  given  for  Ae  crown,  and  the  costs 
olthefwoMmMlowwBpmdbyDiqiiiton.  Bj 
the  27th  oee.of  the  MonuBpalGononnion  Act^ 
ft&€W.4,c  76,  it  is  cnaetsd  ^tet  when- 
ever  any  extraordinary  vaomey  ahsH  take  place 
In  the  office  of  alderman  of  may  berangli,  the 
eonneil  of  snch  borough  diaS^  wiAin  tan  daja 
after  such  vacancy  ahdl  ooev,  or  a  dqr  to  be 
fixed  by  the  mayor  for  such  purpossb  elect 
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•one  other  fit  penon  to  fill  such  vacancy, 
fitfaer  from  the  eoundUon  or  from  the  peraons 
qualified  to  be  coimcillon."  After  the  ez^ra- 
tion  of  ten  dava  from  the  period  when  Deigh- 
tcm  vacated  the  office  of  alderman,  the  mayor 
not  having  proceeded  to  the  election  of  an  al- 
derman in  the  place  of  Deighton,  a  writ  of 
mandamua  waa  granted  to  compel  the  mayor 
of  Cambridge  to  jNroceed  to  the  election  ol  an 
alderman.  The  preaent  rule  waa  obtained  for 
the  purpose  of  making  the  mayor,  alderman, 
and  councillors  pay  die  coats  of  this  man- 
damus out  of  the  Dorough  fund,  under  the 
provisiona  of  the  statute  1  W.  4,  c.  21,  s.  6, 
which  places  the  eoats  in  the  discretion  of  the 
court,  who  are  authorised  to  direct  by  whom 
they  shall  be  paid. 
Mr.  Cran^im  showed  cause. 
By  the  statute  1  W.  4,  c.  21,  s.  6,  the  costs 
incurred  in  obtaining  writs  of  mandamus  are 
in  the  discretion  of  the  court.  The  statute 
only  means  costs  between  the  partiea.  The 
borough  fund  is  not  liable  for  these  expenses. 
The  corporate  officers  have  not  done  any  wrong, 
and  they  would  'commit  a  breach  of  trust  if 
they  paid  theee  cosu  out  of  the  borough  fund. 
The  92nd  sec.  of  the  Municipal  Corporation 
Act  directa  how  the  borough  fund  is  to  be  ap- 
propriated, and  what  erpenaea  are  to  be  paid 
eat  of  the  fund.  These  are  not  expenses  in- 
curred bythe  corporation,  but  by  other  parties. 
[PattiMm,  J.  8u|q;x)8e  an  action  broiwht  and 
a  verdict  given  against  a  corporation,  how  are 
the  coata  to  be  jNud  ?]  It  is  difficult  to  say 
that  the  corporation  would  be  justified  in  pay- 
ing such  costs  out  of  the  borough  fund.  Tlus 
wnt  of  mandamus  is  inftct  part  of  theproceed- 
laga  of  the  quo  warranto,  and  is  granted  as  a 
matter  of  course  whe.n  judgment  of  the  qao 
warroHio  is  given  for  the  crown.  This  ivle 
cannot  be  owde  absolute  in  its  present  form, 
and  if  it  is  sought  to  make  the  deiendanta  liable 
aa  individuals,  then  they  aa  individuals  have 
never  refused  to  proceed  to  the  election. 
Mr.  Gmnnm,  oontr^ 

The  defendanto  are  requeated  to  fill  up  the 
vacant  office  of  alderman  within  the  time  speci- 
fied bv  the  27th  section  of  the  act,  and  they  say 
thevoo  not  intend  to  proofed  to  an  election. 
If  me  office  is  not  filled  up  in  a  reasonable  time 
a  writ  of  mandamua  will  be  granted,  Rex.  v& 
MPKojf^  If  the  corporation  pay  these  costs 
they  will  be  entitled  to  receive  them  out  of  th& 
borough  fund.  It  is  aaid  the  defendants  were 
ready  to  proceed  to  an  election,  but  they 
doubted  whether  they  had  power  to  do  so. 
Suppose  the  objection  that  had  been  taken 
to  Deighton  had  affected  the  titie  of  all  the 
other  aldermen  of  the  borouf^h,  the  conse- 
qoenees  to  the  inhabitants  might  have  been 
moat  aerioos  if  the  vacant  offices  had  not  been 
fined  up.  These  are  expenses  incurred  in 
call jfiug  tile  statute  into  operation.  In  the 
case  of  Reg.  v.  St.  Samtmr's  Soutkwark,^  it  was 
held  that  the  wardens,  overseers,  and  inhabit- 
4aita  of  a  parish  were  liable  for  the  costs  of  a 

"  B.  &  C.  658.  ^  7  AdoL  Sc  Eltis,  935. 


mandamus,  but  that  they  could  not  be  held  per- 
sonally responsible* 

Lora  Demman,  C.  J.  This  waa  an  applica- 
tion for  a  rule,  calling  on  the  defendants  to  pay 
the  costs  of  a  mandamus  commandmg  them  to 
proceed  to  a  borough  election,  their  own  de- 
fault having  rendered  the  mandamus  necessary. 
The  rule  is  drawn  up  for  the  defendanta  to  be 
ordered  to  pay  this  out  of  the  borough  fimd* 
Supposing  tliat  we  should  be  of  q^nion  that 
the  costs  m  this  caae  are  properhr  pavable  bv 
the  defendants,  and  payabl,e  out  of  the  Dorougn 
fund,  still  I  tUnk  that  that  is  not  the  proper 
mode  in  which  this  rule  should  be  drawn  up. 
It  is  not,  even  though  the  corporation  should 
as  such  be  liable  to  pay  the  money.  It  is  said 
by  Mr.  Croii4>ton,  that  this  ought  to  be  treated 
aa  an  application  against  the  defendants  as  in- 
dividuala,  and  that  they  aa  individuals  had  not 
refused  to  proceed  to  this  election.  But  this 
is  not  an  answer ;  what  we  shall  do  is  to  mould 
the  rule.  The  defendants  are  called  on  as  a 
corporation,  they  are  not  called  on  aa  indi- 
viduals. The  attorney's  letter  mentioning  the 
borough  fund  does  not  bind  him,  nor  do  the 
terms  of  the  rule  bind  us.  We  shall  aay  that 
the  expenaes  so  ineurrsd  have  been  neoeaaarily 
incurnd  in  compelling  the  defendanta  to  pro- 
ceed to  the  election,  and  that  the  prosecutor 
oufht  not  to  be  compelled  to  pay  the  costs 
which  he  has  thus  been  bound  to  incur. 

Mr.  Justice  Pattemm.  I  am  of  the  same 
opinion  as  to  the  liability  of  the  defendants, 
and  myoQly  objection  ia  as  to  the  form  of  the 
rule.  The  act  of  parliament  does  not  give  us 
to  direct  such  payment  out  of  the  borough 


power  t 
tund. 


Mr.  Juatiee  Colerid^  and  Mn  Justice  Wil^ 
liaMa  concurred. 

Rule  altered  aa  deacribed,  waa  made  abso- 
lute. 

Tke  QueeM  v.  7%e  Mayor,  AUermeH,  and 
CotmeiUors  qf  Cambridge.    H.T.,1845. 


POINTS  FROM   CONTEMPORANEOUS 
REPORTS. 

Qerrard  v.  ReUly,  3  Dm.  &  War.  414. 

PBNALTT.— ACTUAL   DAMAOK.— C0N8TRUC- 
^^^^  TION. 

Although  formerly  where  a  bond  waa  ffiven 
to  perform  an  agreement,  the  obligor  bad  his 
election  to  do  the  thing,  or  to  pay  the  money; 
yet  now  the  penalty  in  the  bond  ia  only  con- 
sidered as  an  additional  security  for  the  fulfil- 
ment of  the  contract.  Thus,  if  a  lessee  cove- 
nant not  to  plough  an  ancient  meadow  under  a 
penalty,  he  shall  not  be  sufllered  to  tender  the 
penal^  and  then  plough  the  meadow ;  for  that 
would  be  inconscionable  and  manifeatiy  con- 
trary to  the  meaning  of  the  parties.  Thepenalty, 
therefore^  is  regarded  as  nothing  more  than  an 
instrument  devised  to  secure  the  honottmble 
performance  of  agreements.  So»  on  the  other 
hand,  where  a  breach  of  the  contract  is  com- 
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mittied,  the  party  complainant  is  not  neces- 
sarily entitled  to  demand  the  whole  amount  of 
the  stipulated  penalty.  The  court  will  look  to 
the  circumstances  of  the  case,  and  to  the  da- 
maffes  actually  sustained.  Of  this  rule,  a  \rery 
strudng  exemplification  occurred  in  the  case  of 
Kembkv.  Farren;*  where  althou||rhthe  contract 
expressly  declared  that  the  penalty  should  be 
rigidly  and  literally  enforceu  upon  breach  by 
either  party,  vet  the  court  hela  that  the  case 
must  nevertheless  be  dealt  with  upon  the 
ordinary  principle.  The  defendant  was  the 
celebrated  actor;  who  having  entered  into  an 
engagement  with  the  manager  of  a  theatre, 
agreed  to  act  for  a  certain  salary,  and  to  con- 
form in  all  things  to  the  rules  of  the  establish- 
ment. The  contract  went  on  to  provide,  that 
if  ttther  party  should  neglect  or  refuse  to  ful- 
fil the  engagement,  or  any  stipulation  therein 
contained,  the  party  so  in  default  should  pay 
to  the  other  the  sum  of  1,000/.,  which  sum  was 
thereby  declared  by  the  parties  to  be  Uqmdated 
and  ascertained  dwmagee,  and  not  a  penalty. 
Upon  a  breach  being  committed  by  the  de- 


(yReUly,  recently  decided  bv  the  Lori  Cktmeel^ 
lor  of  Ireland,  seems  scarcely  to  be  supported 
by  them.  The  facts  were  shortly  these. 
In  a  lease  there  was  a  covenant  by  Gerrard> 
the  lessee,  that  he  "  should  not  extend  or  raise 
a  stone  weir  on  the  river  Blackwater  under  the 
penaUv  of  double  the  rent,  therein  before  re- 
served;  to  be  recovered  by  distress  or  other- 
wise, in  the  same  manner,  as  the  said  yearly 
rent."  Upon  breach  of  this  covenant  an  action 
was  commenced  for  the  double  rent  affUnst 
Gerrard;  ^Hio  thereupon  filed  his  bill  in  Chan* 
cerv,  praying  that  he  might  be  declared  eotided 
to  nold  at  the  smale  rent,  and  that  an  issue 
might  be  directed  to  tiy  whether  any  injury 
had  been  sustained  from  the  breach.  In  support 
of  tlus  bill  he  contended,  thai  the  reaervation 
of  double  rentwas  merely  a  peaaltv«  and  that  the 
court  ought  not  to  permit  more  toan  the  actual 
damage  to  be  recovered.  The  Lord  Cktmcelhr 
held  ttie  argument  inadmissible.  His  lordskyp 
thus  expressed  himself:— 

"  I  am  clearly  of  (minion  that  the  case  is  not 
one  of  penalty,  out  of  double  rent.  .  .  .  There 


fendant,  the  plainttfif  brought  his  action,  and  i  is  notmng  in  the  peculiar  natura  of  this  cove- 


argued  that  he  was,  upon  evidence  of  the 
breach,  entitled  to  recover  the  whole  1,000<. 
But  his  contention  was  discountenancd  by  the 
Court  of  Common  Pleas;  the  learned  Chief 
Justice  Tmdal  observing :  "  It  is  undoubtedly 
difilcult  to  suppose  any  words  more  precise  or 
explicit  than  those  used  in  the  agreement ;  the 
same  declaring  not  onlv  affirmatively  that  the 
sum  of  l,000<r  should  be  taken  as  liquidated 
damages,  but  negatively  also,  that  it  should  not 
be  considered  as  a  penalty,  or  in  the  nature 
thereof.  If,  on  the  one  hand,  the  plaintifiT  had 
neglected  to  make  a  smgle  payment  of  3/.  6s,  Sd. 

Gr  day,  or,  on  the  other  hand,  the  defendant 
d  rmsed  to  conform  to  any  usual  regula- 
tion of  the  theatre,  however  minute  or  unim- 
portant; it  must  have  been  contended  that  the 
clause  in  question,  in  either  case,  would  have 
given  the  stipulated  damages  of  1,000^."  The 
court  unanimously  held,  that  it  was  the  pro- 
vince of  the  junr  to  assess  the  real  damages 
actually  sustained  by  breach  of  the  agreement. 
The  same  princi^e  was  foUowedin  BsMon  v. 
Gibson;^  Eoyv.Duke  of  Benfortj*  Hardy  y. 
Martin  ;*  Jstley  v.  WMm  «•«  Aneh  v.  Macale  :  ^ 
Charrington,  v.  Lamg  ;'  and  Bogs  v.  AneeU^ 
In  all  Uiese  cases  the  sum  inserted  by  way  of 
penalty,  was  intended  to  secure  perfiDraumce  of 
the  contract  to  which  it  was  accessary  and  an- 
cillary. To  construe  it  otherwise  would  have 
been  but  to  encourage  fraud,  and  to  induce 
parties,  however  firmfy  bound,  to  violate  their 
eiunu^ements. 

Flun  as  these  principles  ave,  mA  difficnU  as 
it  may  appear  to  overlook  tbem  widioot  upset- 
ting many  well-established  pfswisntii,  boUi  at 
law  and  in  equity,— ^e  case  of  Qerrwrd  v. 


»  a  Bing.  141 ;  7  Bing.  83. 
<»  3  Atk.  395.  *"  a  Atk.  190. 

d  1  Cox,  26.  '  2  Bos.  &  Pun.  346. 

f  2  Dm.  &  War.  969/6  Fmg.  242. 
^  5  Bing.  N.  C.  390. 


nant  to  induce  me  to  think  that  a  penalty  waa 
flMant;  it  is  true  that  it  speaks  of  penalty ;  but 
this,  though  perhaps  a  circumstance  entitlad  ta 
some  weight*  is  certainlv  not  conclusive.  Now 
a  doodle  rent  is  provided  exprassly,  and  is  to 
be  racoversd  by  distress ;  for  as  the  law  gave 
a  power  of  distress  for  the  single  rent,  so  dua 
covenant  provided  that  the  double  rent  shottid 
be  reoovmd  bv  distress.  The  power  of  dis- 
tress implies  tne  relation  of  landlord  and 
tenant,  and  therefore  rentwas  meant  b^tiie 
strict  sense  of  the  term :  intiie  event  mentioned 
hi  this  covenant,  the  single  was  to  be  turned 

into  a  double  rent It  is  altocethv  n 

mistake  to  suppose  that  tlMreis  one  nueat  lane 
and  another  m  equity.  I  am  bound  to  give 
this  lease  the  same  constiuction  which  it  would 
receive  in  a  court  of  law.  ...  In  my  opinion, 
this  covenant  merdjr  amounted  to  the  raaerva. 
tion  of  a  doaMe  rent  in  a  certain  event.*'  Hence 
it  appears  that  the  double  rent  in  Gerrard'e 
covenant,  though  there  termed  a  penalty,  wm^ 
in  truth,  to  be  regar^ted  as  liquidated  dainages, 
or  fixed  compensatien,  not  imposed  by  way  <^ 
deterring  Gmrard  from  the  mreach  of  the 
covenant,  but  giving  him  a  right  to  do  the  act 
in  question,  if  he  chose  to  pay  the  price.  Hie 
case  altogether  is  one  very  much  daawring  die 
attention  of  the  profession.' 

Stephens  v.  De  Madina,  4  Q.  B.  422. 

SALB  OF  RAILWAY  8HABB8. —  TBNOB&  OF 
CONVBYANCB  BY  PUBCHA8BB. 

In  contracts  for  the  sale  and  purahaas  ef 
real  estate,  the  rule  haa  been  long  settled^  that 
it  is  the  duty  of  the  purchaser  to  ^pare  the  • 
conveyance,  if  there  be  no  positive  stipulation  ) 
to  the  oontmy.    At  the  aame  time  it  must  be 

^  See  a  case  in  the  Court  of  Bxcheqoer  in* 
volviuf  the  same  point,  but  attended  with  an 
opposite  result;  reported  in  the  "  T^mes  **  of 
the  12th  instant. 
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admitted  thtt  in  wrly  timci,  ''  when  the  sim-^ 
plicit^  of  the  coDunon  law  nigned,"  the  pre* 
pentioii  of  the  convevance  wae  the  doty  of  the 
•wMfer.  But  upon  toe  introduction  of  com* 
nlicaled  modiAcettona  of  eetatei,  brinffing  with 
Ihem  aU  the  di£Seiiltiea  which  1101011113  modern 
titles,  it  became  neceeeaiy  to  make  an  abetfact 
•of  numeroua  inatrmnente^  for  die  purpoae  of 
btiag  anbmitled  to  the  purchaser's  counsel: 
4md  this  neeessitr  haa  been  genendly  vscsiTed 
«s  the  reasonfbr  tne  rule  which  now  throws  upon 
the  purchaaor  the^dutj  of  preparing  the  conVej- 
anceJ  In  this  state  of  things  a  new  species  of 
property  haa  spnmg  up,  which  haa  Men  de- 
cided not  to  be  an  interest  in  lands,^  but  which 
is,  nevertheless,  tnmsferrable  by  formal  deed 
of  conveyance  only.  We  alhrae  to  railway 
ahaies,  wnidi  are  now  the  subject  of  so  mucn 
traffic  and  speculation,  and  with  respect  to 
which  the  question  haa  arisen,  whether  it  is  the 
pnrchaaer's  duty  to  prepare  the  deed  of  trans* 
mr.  Upon  the  sale  of  such  shares  there  is 
no  abstract  of  title  to  be  dehrersd;  no  ques* 
tions  of  limitations  present  themsdves  for  in* 
▼estigation;  and  the  early  rimpUdty  of  the 
common  law  seems  to  be  revived  with  reference 
to  property,  of  which  the  ownership  seems  so 
easuv  ascertained  and  established.  This  it  is 
whicn  nuJces  it  expedient  that  we  direct  the 
attention  of  die  proieseion  to  the  above  case  of 
'Stef^kmt  V.  Afediaa,  in  which  it  haa  been  de* 
dded  by  the  court  of  Q.  B.,  that  the  purchaser's 
liability  to  bear  the  ezpenie  of  the  conveyance, 
is  tiio  true  reason  of  the  rule  which  has  thrown 
upon  lum  the  duty  of  preparing  the  convev- 
ance,  die  couit  holding  not  only  that  it  was  tne 
imrchaser's  duty  to  prepare  the  deed  of  tiansfer, 
out  also  that  he  must  make  a  tender  of  it  for 
execution  beforo  bringing  any  action  against 
ikttmirchaser  for  bmch  of  the  asreement. 

liie  acticm  was  brought  for  breach  of  the 
agreement,  in  not  tnoisfeiring  to  the  plaintiff 
certain  railway  shaiea,  tHuch  lit  had  bought  of 
the  defendant.  The  plaintiff  omitted  to  aver 
in  his  dechunHioii  that  he  had  tendered  to  the 
detedant  any  conv«yance  for  execution :  and 
the  queation  arose, upon  spedal  demurrer, 
wliether  sncb  tender  is  a  condition  precedent 
to  the  maintenance  of  the  wcficnu  For  the 
plaii^,  it  was  urged  that  the  practice  of  throw- 
ing this  duty  on  purchasers  in  reference  to  the 
conveyance  of  real  propertv  and  terms  for 
years,  had  been  established,  oecanse  thero  was 
or  might  be  more  or  less  of  complexity  of  title, 
or  in  the  mode  of  conveyance :  and  thiat,  as  the 
purohaser  was  to  secure  himself  in  respect  of 
the  titie,  and  to  prescribe  all  the  peculiaritiea 
which  he  required  in  the  convayance,  it  was 
proper  tiiat  his  l^gal  adviser  should  prepare  the 
mstrument :  but  it  was  insisted  that  the  fore- 
gmng  reasons  did  not  apply  in  a  caae  like  the 
present,  where  the  form  of  conveyance  was 
aimple,  and  prescribed  in  terms  by  the  Railway 
Actitaelf. 

Lord  Denman,  J.    "  It  does  not  appear  to 


i  1  Sugd.  V.  &  P.  375. 

^  Brodky  v.  Holdtwortk,  3  Meea.  Be  W.  493. 


ua  that  this  is  the  true  reason  of  the  rule, 
wluch  seems  rather  to  be  a  consequence  from 
the  feet  that  the  purehaser  is  to  pay  ybr  tko 
cofHwyanoe;  the  contract  on  the  part  of  the 
yendor  being  simply  this :— In  consideration  of 
such  a  sum,  I  will  execute  any  proper  convey, 
ance  which  you  may  tender  me.  But  whatever  oe 
the  true  ground  for  the  rule,  whether  this  alone, 
or  partiy  for  the  security  of  the  purchaser ;  it 
appears  to  us  that  we  ought  not  to  introduce  a 
different  rule  in  the  present  case,  even  if  the 
same  reasons  do  not  exist  in  full  force,  unless 
there  be  some  inconvenience  or  injustice  in 
adherinff  to  it«  Conveyances,  of  property  of  this 
description  and  under  similar  circumstances, 
are  becoming  exceedingly  frequent ;  they  have 
now  been  in  use  for  some  time,  and  we  do  not 
find  that  any  practice  has  grown  up,  varying 
from  the  unirorm  rule  aa  to  sales  of  land  or 
leases.  There  is,  therefore,  a  clear  convenience 
in  its  being  undentood  that  one  uniform  rule 
will  be  maintained.  Some  expense  must  be 
incurred  in  the  necessary  stampa,  if  in  no  other 
way :  and  if  nothing  ia  said  in  the  contract, 
this  must,  on  geneml  principles,  fall  on  the 
purehaser :  the  vendor  is  to  receive  the  puv- 
chase-money  in  fvdl ;  and  if  so,  it  is  reasonaUe 
that  the  purehaser  should  do  what  he  is  to  pay 
for:  if  he  is  to  prepare  the  instrument,  it  ia 
with  him,  and  he  must  tender  it  to  the  vendor 
for  execution  before  he  can  maintain  any  action 
for  his  non-execution." 


Ertmklmr.  Neate.    14  Law  Jour.  New  Ser. 
59  Exch. 

THK  PURCUA8BR  OF  AK  ARTICLX  PAWNKD 
MAY  BRING  TROVXR  AGAINBT  A  PAWN- 
BROKKR. 

Trover  by  the  purehaser  of  a  chronometer 
which  had  been  pawned  with  the  defendant ;  ' 
the  owner,  at  the  time  of  the  pawning,  giving 
the  pawnbroker  a  written  authority  to  sell  the 
chronometer,  if  not  redeemed  within  a  year. 
The  owner  subsequently  sold  the  chronometer 
to  the  plaintiff,  subject  to  the  pawnbroker's 
rights ;  and,  after  the  expiration  of  the  year, 
but  before  the  article  was  sold,  the  plamtiff 
tendered  to  the  pawnbroker  the  amount  due  on 
the  pawn,  but  the  latter  refused  to  deliver  it  up. 
Hence  this  action.  The  court,  on  considera- 
tion, held,  that  although  the  right  to  sell  after 
a  year  was  irrevocable  by  the  pledgor  or  hia 
assigns,  there  was  no  ItgSl  transfer  of  the  en- 
tire legal  property  in  the  chattel  itself;  and 
that  the  pawnor  retained  a  qualified  proper^ 
which  gave  him  a  right  to  sell,  ana  bv  the 
sale  to  transfer  to  the  purehaser  his  aualified 
property  in  the  goods  pawned,  with  all  rights 
incident  thereto.  After  the  sale,  the  purchaser 
having  the  same  interest  in  the  chattel  which 
the  pawnbroker  previously  had,  a  right  of 
action  existed  in  him  as  soon  as  the  oawnee 
wrongfully  converted  what  by  the  sale  had 
become  the  plaintiff's  property.  The  court 
therefore  directed  a  yermct  to  be  entered  for 
the  plaintiff  for  the  value  of  the  chronometer. 


J 
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Ckamemy  Cwue  Lists, 


I V.  Beere,  2  Mood.  &  Rob.  472. 

JURYMAN  TAKBN   ILL   DURING  THB  TRIAL. 

Alter  part  of  the  evidence  for  the  prosecution 
m  this  case  of  fdony  had  heen  given,  one  of 
the  jury  was  seised  with  illness  and  obliged  to 
be  removed  from  the  box.  Mr.  Justice  Cress-- 
well  thereupon  required  the  evidence  of  a 
medical  man  that  the  juiyman  was  unable  to 
proceed  with  ike  triaU  &nd  on  such  evidence 
oeing  given,  his  lordsUp  ordered  another  jury- 
man to  be  sworn  in  the  place  of  the  incapad- 
tated  juryman,  llie  prisoners  were  then  al« 
lowed  thSr  challenges ;  after  which,  each  wit- 
ness who  had  previously  been  examined  was 
again  called  in  and  sworn,  and  the  Iramed 
juidge  read  over  to  him  Ins  own  note  of  the 
witness's  evidence,  and  asked  him  if  it  was 
correct.  The  trial  was  then  continued,  as  if 
no  interruption  had  occurred  in  the  proceed- 
ings.* 

W6odik€  Elder  v.  Wood  ike  Yosmger,  4  O.  B. 
397. 

SXBGVTIOK.— MOirSY  IN  SBBRIFP^a  HAKOS. 

Before  the  stat.  1  &  2  Vict.  c.  110,  money 
could  not  be  taken  in  execution  under  a^/a., 
because  nothing  could  be  seised  that  could  not 
be  sold,  and  money  was  not  the  subject  of  sale. 
But  by  the  12th  section  of  that  statute  it  is 
enacted,  that  under  a  II. /a.  the  sheriff  "mav 
and  shidl  seise  and  take  any  monejr  or  banx 
notes,  &c.  belonging  to  the  person  against  whose 
effects  such  writ  smdl  be  sued  out,"  and  de- 
liver tlie  same  to  the  party  suing  out  vueh 
•xeeution.  Under  this  statute  an  attempt  was 
made,  in  an  action  of  Roper  v.  Wood  the  Elder, 
(the  plaintiff  in  the  present  action,)  to  seise  in 
executaoB,  for  the  benefit  of  Roper,  the  surplus 
of  monies  lying  in  the  sheriff's  hands,  ready  to 
be  paid  over  to  Wood  the  Elder,  under  the 
execution  issued  by  him  in  his  action  against 
Wood  the  Younger.  But  the  Court  of  Queen's 
Bench  unanimously  held  that  the  money  so 
lemaining  in  the  sheriff's  hands  was  not  money 
belonging  to  Wood  the  Elder,  but  a  mere  debt 
due  mm  the  sheriff  to  Wood  the  Elder,  and 
was  not  liable  to  be  thus  soaed  under  the 
second  execution  at  the  suit  of  Roper.  Lord 
DmnMm,  C  J.,  in  delivering  the  opinion  of  the 


court,  said,  '^The  statute,  we  tUnk,  appbsa 
only  to  the  caae  of  asoiiey  mi  apmrt  aau  ear- 
•  The  sheriff  would  have  aboB- 
dantly  satisied  the  exigency  «f  tiM  fixae  writ, 
had  he  brought  hslo  coot  or  pasd  to  dM  phnn- 
tiffoRw  money  to  die  aao«mt  of  the  ansn  le- 
tnmed.  *  •  The  slwriff,  imm  the  veCam 
that  he  has  made,  would  be  liable  to  an  action 
of  debt;  *  •  but  would  not  in  dwnsMent 
case  be  liable  to  an  aetioB  of  trover,  wmch  he 
would  be  if  the  property  in  any  ipse^  memg 
was  vested  in  the  puintiC  We  dierefime  think, 
that  as  it  does  not  appear  that  any  spte^e 
f  was  taken  by  the  sheriff  under  the 
ition,  and  i^ipropciated  spedficafir  to 
satisfy  the  phdntifl^  the  amount  mtumed  was 
merefy  a  debt  from  the  sheriff,  wfaidi  be  eould 
not  seise  under  a/. /a.  against  the  r^  "  ■•'*'• 


money 
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'  See  Turner  of  Friday,  the  7th  instant,  where 
a  case  is  reported  in  the  Central  Criminal 
Court,  involvmg  the  same  necessity  of  swearing 
a  Irah  juryman,  in  consequence  <u  the  sudden 
in^sposition  of  one  of  tne  twelve  originally 
swom«  It  was  considered  doubtful  ^lAether 
there  was  anv  meeedent  for  this  course.  The 
above  caae  oi  JUgma  v.  Seere  was  not  dted : 
had  it  been  referred  to,  it  would  no  doubt  have 
been  followed.  Instead  of  reading  over  his 
notes  to  the  witneases,  on  being  recalled,  as 
done  by  liir.  Juatioe  CressweU,  the  learned 
Recorder  ordered  them  to  be  examined  de 


a  n  S  CluD  HoMiul 
***"iAttoroeySeii. 
a  rk  i  The  Sbefield 
*•"•{      Canal  Co. 
Day  to  (  Strickland 
ba     { Ditto 
fixed   (Ditto 

Drain 

Sanmarts 

MiUar 
a  /v  ,.   ( Cochnuie 

DaTOBDort 

Clifford 

Forbes 

£U  S  Mqa.  of  Hertford 
1.  I  Ditto 
Tylea 
Miln 

Yandaleur 
Croalay 
Parker 
Ladbrooke 
d,0.    Hitch 
Coora 
Drake 
Dalton 
Baggett 
Payne 
Dobaon 
Moorat 
Millbank 
Deaka 
Wiitabire 
Saiith 
Arcbar 
Turaar 


Atlomey-Gen. 

Traloak 
Courtney 
WhUwortk 
Bueh 


£!•  Powia    appaai  aad 
do.  petiu 

The  Sheflield  &  Rotbecam 

Railway  Co. 
Strickland  ) 
Boynton    >  do. 

StneUaad  ) 

Kaott 

Saaataras 

Craig 

Cocbraoe) 

Colvia      } 

Biahop 

Turrall 

Faacook 

L4.  Lowther 
do. 

Hinton 

Walton 

Blamve 

DeAy  Gas  Co. 

Bult 

Saiitfa 

Laarorthy 

Lowndaa 

Drake 

Haytar 

Maax 

Banner 

Lyall 

Riobardson  oa. 

Collier  do.  want  of  partiM 

Stanhope        S  appaela 

Rabbiit  epfoel 

Bl.offJIagbaai  de. 

Hudson  do* 

Nawporc  do. 

(Maaiera&War) 
<  dens  &a.  of  tha ; 
( Citvof  Bristol.  [ 

WiU^ 
Oasfan 


de. 
de. 
do. 

do. 

do, 
do. 
do. 
do. 
do. 

de. 
de. 
do. 


do. 

do. 
da. 
de. 
do. 
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pbEA%  m 


e.0. 


Ditto 


RolMits 


Cftt 
PiMton 


■■ait  €A«sii,  A*0   roftnut 

M«9C«IOflt* 

Mitchell  plea 
Wtltoa  d€9iiirrer 
Cole  do. 

Boffigltegteii  f  ae» 
Cetor  SoMM»pt.M« 
iUw&iMpclid. 
Sa^Mh  toMM 

Bol^l  «**-^^- 

Robtttf     I      4  OMUM 

Marchent)    {Mithevi 
WOIiuBS 


Short 


Genge 

Loekwood 

Uestleirood 

Roherts 

Roherte 

Beile 

Peerce 

Batt 

Corhett 

CorliDg 

Wtlfcer 

Lee 


Mttthewa  fiir.dkf  .& 

Abdj 

Partridge 

Grilith 

ETene 

Warder 

Pearce 

Bowleg 

I^ifflbnek  exoa. 


T.,U»j 


ezona.  f  aeta 


(Peerae 
|Pi«te 

Iptaibtttoa 


Pearce  . 

MelTille'  far.  dira.  and  coeta 

Brooke  1 5  eauaea  for.  dirt. 

Parker   |     eauaea  pt.  hd. 

Jackaoa) 

Jaokioai 

Hrtridga 
Mapp  SBooek  f  eauaea 

Grand  Jaaetioft 

Canal  Co.       Bimea   at  reo oeat  of  deft. 
AnmoB  Gihhina  for.  oira.  aod  coata 

x^aKnoik  flsoas 

Sbort  OaMihwagh       Hawdoa 

fflat  (paaper)  Hoore    t  eauaea 
Steir  Hole  f  caoaea 

CaiiMni  Ro^»    Oningar  exona 

vMNM^  Oagga  for.  4ba*  aad  aotte 

Jaekaoo  Brooke 

MiddJetOB  Elliott 

Baraeda  *  fffghtiogale  ezona 

Gr^  Graj 

Imty  Hoper5caDa.for.diri,lteata. 

Oiway  Jnoavpeany 

flianett 


Algar 
Cheatle 
Crighton 
Beaumont 


CHohaon 
{Ditto 
Short   Arauea 
Ford 
Duneea 


Short 


Short 


Niekek 

Davia 

Liojd 


Culling  f  4 

Doraet    fur.  dira.  &  pen. 

Iratt 

Huaband 

Ceek 

Griffith 

Bliok  for.  dira.  & 

Manby 

Aatoa 

Ereratt  | 

FenabT  ( 

SkiUem 

Moline 

Roaa 

Andrew  Seanaat 


MaiahaH  aaoaa.dtfor.din. 
■M^A   (aaena.  5 aela,  aad 
^•^   I     for.dia. 
Rareahill  exona.&far.di«a. 
TTttermare        ditto 
Fair  4  cauaee 
RoBe  4eaua.  for.  dira.  fie  eoett 
BaU  rcenaea        do. 
Manb  for.  dira.  and  eoeta 

Grar  for.  dira.  and  ooata 
Wibon     ditto 


Biddlea 


MM 


BnuMer   S  eauaea 

KeHh 

Trouj 

Ti 

P< 


Naah  for.  dinb  aad  pain. 
Johaaea  fk  aoau 

.ilUbone  5  eauaea*  tar.  doa. 
Dana         ditto 
Hadedine   exoaa. 
Waldron  t  eauaea 
Kai^t 
Teato 


Chanter  4  eauaea 

Bunnan  [ei 

Rainaford  for.  dira. 

Rejnolda  exeat. 

Ditto 

Handlej 

Snell 

Palmer 

Aokroyd 

Piper 


Vtu«€|tiiceIlBr  Itnirtt  Brvrt. 


iMitfeid 

{Jehaaea 

Hajfoid 

Conner 

Ceaper 


CAuaia,  ruRTHxa  ntaacnoNa,  and  xxccrTioira. 


M.Tm.  5  Dodawortii 
16«5.  {Da. 
(▲dema 
S.O./ Ditto 
(BfiMa 
S.  O.    Gibeon 
S.O.G.Wright 

KlBoe 

Ditto 

Ueyd 

Stephana 

Ditto 

Stevaaa 

JSKT 

Femyhongh 

Norton 

Clayton 

Cooper 

Ferna 

Manaingford 

Dana 

AdnaaM 

WiUiama 

BuU 

Hudaon 

Shadbolt 

Bitmead 

Cmoiilz 
iWilding 
{Ditto 

AUen 


Kinniard  at  reqaaat  of  deft. 
Ditto 
Faynter) 
Uoyd     y 
Paynter  ) 

D'Eate  exaaptioai 
Taylor  far.  dara.  aad  eoeU 
for.  dira. 


Alaaffer    I 

<Soodaon  i 

Jenkina    ) 

Ditto        \ 

Stepheaa) 

Stereos 

HeveninghamI 
Lovatt  1 

Grindera  t 


Pritchard 

&d.  Nugent  far.dica.fic  eoata 

fiewaon  rehaaring 

Foley 

ToUman 

Dann 

Champion 

Tartt 

Whadey 

Bryant 

Woodfoll 

Champion 

Kowe 

Eyton      / 
Wedgwood 
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CooBbe 

Chapman 
Griffith 

Jonas 

Strieklasd 

Stricklaiul 

KMble 

Smith 

Edington 
Trimleaton 

Racknam 
FarwU 

Maj 

GraTe 

Richards 

Canltbread 

FraDkoombe 

Hayward 

Hand 

Hawarden 

Ficcc^rtanctllor  IMtgrxm. 


CAUSES,  FITRTkER  DIRECTION'S,  AND  CXCEmONS. 


next  T.  Broad  (pauper) 
nexiT.  Harnett 
To  fix  }  .,. 
adayr'"<^«°' 
Hassejr 
5  Ferrand 
I  Ditto 
S.O.  Brooka 
Moriaon 
pt.bd.  Aspinall 
Smith 
•  5  Ashbee 
i  Ditto 
Strangeiraya 
To  ir  good 

1  Brown 
Ditto 
Packham 
Phelpa 
\  Davis 
( Ditto 
Cooper 
Mornn 
Reekes 

{Morgan 
Ditto 

Dnnn 

Barwise 

Bristow 

Wesby 
)  Hodgetts 
^  Ditto 

Millers 

Roberta 

Oakes 
(Smith 
(  Ditto 

Pafitt 

Wheeler 

Packham 

Jordan 

Beacon 

Dickin 

Murch 

Batten 

iSkipton 
Ditto 
Majhew 

!  Harvey 
Ditto 
RoberU 
Holt 
Winter 
Palmer 


Robinson 
Deane 

Bishop  of  Sodor  and  Man 

Moss    fur.  dira.  and  eoeta 

Wilson  \ 

Turner  j 

Jopling 

Moriaon  exons.  &  ptn.  pt.bd. 

Andas  fur  dirs.  and  coats 

Beesley    ftir.  dira, 

Ashbee    )    fur.  dirs.  and 

Theobald  3  petiUon 

Corbett  fur.  dirs. 

Hankey  5  causes  do.  k  ptn. 

Brown  fur.  dirs.  and  costs 

Baston   cause 

Gregory 

Deardin 

Daris 

Welsh 

Pitcher 

Chambers 

Capper 

Elstob      >ezons.  and  far. 

Hodgson  5         dirs. 

Cooke 

Barnes   for.  dirs.  and  eosts 

Kell 

Shaw 

Lord      )     fur   dirs«   and 

Becke    J  cosu 

Millers        ditto 

Tunstall 

Gooday 

Palmer )     fur.    dira.    and 

Ainslie )  costs 

Lawrence        ditto 

Stroud 

Howell 

Jonea 

Beacon 

Barker 

Hyne 

Joues 

RawUns  > 

Debt       3 

Edmonds 

ToweU  I 

Gumey  ) 

Adama 

DeweU 

Winter 

Palmer 


NEW  BILLS  IN  PARLIAMENT. 

JOINT-STOCK  COMPANISS'   CLAU6S8   CON- 
SOLIDATION. 

By  this  bin  it  is  proposed  to  consolidate  into 
one  act  certain  provisions  nsoaJlj  inserted  in 
acts^with  respect  to  the  constroction  of  com- 
panies incorporated  for  carrying  on  imder- 
takings  of  a  public  nature. 

The  preamble  states  the  object  to  be  ''as 
well  for  the  purpose  of  aToidin^f  the  neceesity 
of  repeating  such  provisions  m  each  of  tibe 
several  acts  relating  to  such  undertakings,  as 
for  ensuring  greater  unifonnity  in  the  prs- 
visions  themselves." 


RAILWAY   CLAUSBd  CONSOLIDATION. 

This  bill  has  the  same  object  in  view  as  the 
lastp— the  consolidating  into  one  general  act 
the  usual  provisions  in  acts  relating  to  railways. 


LANDS   CLAUSES   CONSOLIDATION. 

This  bill  also  proposes  to  consolidate  into  a 
general  act,  the  various  provisions  usoaUy  in* 
troduced  into  acts  relative  to  the  acquisition  of 
lands  required  for  undertakings  or  works  of 
a  public  nature,  and  to  the  compensation  to  be 
made  for  the  same. 


The  effect  of  these  general  bilk,  if  passed, 
will  be  to  diminish  the  expense  of  preparing 
the  particular  acts  rdating  to  those  sevoiu 
classes  of  public  companies. 

The  clauses  are  rather  long  and  nuraoous, 
and  we  are  unable  to  find  room  for  them,  but 
such  of  our  readers  as  are  interested  in  pubfic 
companies,  will  do  well  to  consider  the  bilk 
before  they  proceed  further. 


PARLIAMENTARY  INTELUGENCE  RE- 
LATING TO  THE  LAW. 

Rsttie  sf  ftsrH. 

LONDON  COICMI88IONXR8   OP  BANKBCFTCY* 

On  Tuesdajr  last,  the  11th  instant,  the  fol- 
lowing discussion  took  place,  on  the  subject  of 
a  ffrievance  well  known  to  many  of  our  readers 
who  practise  in  the  Court  of  Bankruptcy : — 

Lord  Brougham  said  he  had  given  notice  of 
his  intention  to  present  on  that  evening  a  peti> 
tion  from  a  very  respectable  soticitor,  makhg 
very  grave  and  serious  complaints  against  the 
Commissionen  of  Bankruptcy,  noty  he  wu 
ready  to  admit,  charging  malversation  or  is* 
competency  to  those  ftmctionaries,  for  man 
honourable  men  or  more  capable  of  perfonning 
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their  duties  did  not  exist,  many  of  them  havinff 
been  appcnated  by  his  noble  and  learned  friend 
on  the  woolaack,  manv  others  by  himself.  But 
the  petition  to  which  ne  referred  was  confined 
to  a  comiilBint  upon  one  subject,  upon  which 
tere  coold  eaast  no  shadow  of  doubt,  seeing 
that  the  troth  of  what  was  aUefsd  agahist  the 
Gonumssioners  of  Bankruptcr  was  certified 
under  thor  own  hands  in  the  snape  of  a  return 
of  their  attendances  in  their  respectire  courts 
at  the  Benkmotey  Court,  bjr  whieh  it  appeared 
that  some  of  thera  sat  for  tnree  days  a*weefc; 
some  Cor  three  and  a  half  days;  and  one  for 
two  days  only  in  the  week,  each  of  them  re- 
ceiring  for  their  services  the  not  inconsiderable 
ram  m  3,0001.  per  annum.  Now,  he  should 
not  only  not  nresent  this  petition  on  that 
evening  to  their  lordships,  but  ne  would  abstain 
firom  presenting  it  altogether,  provided  his 
noble  and  lemed  frim  on  the  woolsack 
coBiId  give  their  lordships  any  good  reason  why 
the  gentlemen  to  whom  it  referred  were  not  in 
the  habit  of  being  more  constantly  present  in 
their  respective  courts.  He  hoped  the  Gom- 
misBioiiers  of  Bankruptcy  would  at  length  be 
pleaeed  to  meesnrs  the  length  and  continuity 
of  thor  attendances  in  their  courts  by  the  pro- 
portion of  business  which  was  to  be  done  in 
them,  the  non-performance  of  which  duties  put 
the  sttitorB  to  extreme  inconvenience,  an  evil 
which  was  not  alone  confined  to  the  petitioner 
whose  petitwn  he  had  intended  to  present,  but 
which  scores  of  other  persons  had  but  too 
much  reason  to  complain  of. 

The  Lffrd  Cktmcelhr  said,  that  he  had  taken 
upon  himself  to  request  his  noble  and  learned 
frubd  not  to  present  the  petition  to  which  he 
had  refmed  until  he  (the  Lord  Chancellor)  had 
had  an  opportunity  of  examining  into  the 
matter  and  of  receiving  an  explanation  from 
the  lflwmf>d  commissioners  on  the  subject  of  its 
eomplaint.  The  petition  appeared  to  him  to 
involve  a  grave  and  serious  charge  on  the  con- 
duct of  tiie  Commissioners  of  Bankruptcy,  and 
he  did  not  think  such  an  accusation  ought  to 
be  made  without  affording  them  an  opportunity 
of  first  learning  its  exact  nature,  and  of  meet- 
ing and  repeOing  it,  if  such  were  in  their  power. 
He  had  always  given  his  noble  and  learned 
friend  the  greatest  credit  for  the  alterations  and 
improvements  introduced  by  him  with  respect 
te  the  bankruptcy  laws,  and  he  mu8t  say  of 
the  individuals  appointed  by  him  to  act  as 
commissioners  in  that  court,  that  no  one  cog- 
nizant of  their  learning  and  capacity  had  ever 


been  disposed  to.find  fault  with  his  noble  and 
learned  friend's'  appointments.  He  hoped, 
therefore,  that  when  an  opportunity  had  been 
afforded  to  him  to  inqmre  into  the  matter,  a 
satisfactory  en>lanation  of  the  circumstances 
referred  to  in  the  petition  would  be  afforded  by 
the  commisnoners. 

Lord  Brouaham  observed,  that  he  should 
neither  have  done  or  said  so  much  as  he  had 
with  respect  to  the  matter,  had  not  the  ffentle- 
men  in  question  given  him  grounds  Tor  so 
doing  under  their  own  hands.  He  had  not 
eakl  one  word  about  any  other  charge  against 


31S 


them  except  that  relating  to  their  attendance  to 
their  duties. 

The  iMrd  ChanceUorhBd  had  an  opportunity 
of  conversing  on  the  subject  with  Mr.  Com- 
missioner Hoiroyd,  who  had  stated  to  him  that 
it  was  quite  true  his  learned  brother  commis- 
sioners and  himself  did  not  attend  every  day  in 
their  open  courts,  nor  more  than  three  days  in 
the  week,  but  that  the  business  transacted  by 
them  was  not  eoAfined  to  their  public  sittings, 
for  that  the  labour  which  devolved  upon  ^em 
out  of  court  was  greater  than  that  which  they 
transacted  in  court,  as  they  had  accounts  to 
look  over,  reports  to  read,  and  other  budness 
consequent  upon  thebr  duties  to  transact,  which 
occupied  a  great  deal  more  time  than  their  pub- 
lic sittings.  In  his  (the  Lord  Chancelknr's)  own 
case,  the  labour  which  he  underwent  out  of 
court  was  considerably  greater  than  that  which 
he  had  to  perform  whilst  sitting  in  open  court. 

Lord  Brfntffkam  w^  perfect^  reaay  to  meet 
the  proposition,  that  the  conunisioners  ought  not 
to  be  called  upon  to  nt  ever^  day  in  open  court; 
but  more  assiduous  attention  than  had  been 
given  to  this  branch  of  their  duties  was  requi- 
site, as  there  were  observable  at  present,  day 
after  day,  in  their  courts  nmnbers  of  petitioners 
who  were  not  able  to  get  their  business  trans- 
acted or  heard,  in  consemience  of  the  multipli- 
cityof  suitors  who  crowaed  the  court. 

The  Ifonf  ChoMtUor  sud,  he  would  look  to 
the  circumstance  referred  to  by  his  noble  and* 
learned  friend,  and  endeavour  to  remedy  the 
inconvenience ;  at  the  same  time,  he  thought 
some  exam(eration  on  this  head  had  been  re- 
sorted to,  for  out  of  thirteen  or  fourteen  cases 
set  down  for  hearing  at  one  time  before  any  of 
the  commissioners,  there  might  be  two  or 
three  of  them  which  would  occupy  much  time, 
the  remainder  being  simple  and  easily  dispos- 
able cases. 

Lord  Brouffkam.  In  the  case  which  had 
come  under  ms  own  knowledge,  as  stated  to* 
him,  five  witnesses  including  an  attorney,  came 
from  the  country,  and  being  unable  to  obtdn 
a  hearing  on  the  first  da/,  were  again  com- 
pelled to  attend  at  a  double  expense,  and  the 
estate,  which  was  a  small  one,  was  in  conse- 
quence charged  twice  the  sum  it  ought  to  have 
borne. 

PRIVATE   BILLS. 

Petitions  for  private  bills  are  not  to  be  received 
after  Tuesday,  8th  of  April;  nor  any  report 
from  the  judges  thereon  after  Thursday,  Stn  of^ 
June. 

NOTICES   OP   NEW   BILLS. 

Transfer  of  Property  Amendment, 
Appeals  in  Criminal  Cases, 
Debtors  and  Creditors. 

PROCESS   AGAINST    POREIGN   DEBTOilS. 

We  are  glad  to  find  that  Lord  Campbell  has 
renewed  his  bill  for  the  service  of  common  law 
processes  abroad,  and  that  it  is  now  likely  to 
pass.  We  stron^y  urged  the  necessity  of  this 
measure  last  session. 
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PSIVATK  BILLS. 

Vmterii,  T  die  Mmprii,  tS45. 
lUsoLVBiv  That  thk  hmue  wil  aoi 


any  pefcilkm  tit  aay  pmale  biQ»  oliMr  tliiii  AlOHcaii 
railway  Inll,  after  RidaytlM  tsUi  ^  of  Oiit* 
inctant  Fciiniary. 

Befokad,lhataopiyatelii]I,oth«r  IImui  a 
railway  bio.  be  jwadttiefint  time  after  Fxiilair 
the  4tb  dw  of  Apdl  aesL 

Betolved.  Thae  thk  hooae  win  not  lecahre 
the  rmrt  oC  ju^ninte  bill,  either  than  a  i«iU 
way  fin*  aft«  Aiday  the  30th  day  of  Ki^ 


ReaolfedL  IWt  thia  hoyee  will  aot  xeedbre 
aaypelitieaiiMr  ear  nilww  bin  later  tham  the 
twcBte-tet  iar  after  the  day  OB  wUdi  lihe  >»• 
pest  w  the  auvay  dcpartaent  of  the  Board 
of  Tnukv*!^  vsfaMce  to  eucb  xaihsi^r,  hea 
beea  laid  oa  the  tahk  of  the  houaa. 

Resolved*  That  noailwaf  biE  abaSl  be  xsad. 
the  first  tiBMbter  than  the  twentyHfikMi  Aj^ 
■after  the  dag  on  wbicb  the  repsrt  nop,  the, 
railway  depa^BMOt  of  the  Board  of  TadSf  vith 
reCnrenee  to  aodi  nikw^*  has  been  laid  os.  the 
taUeof  thehooee. 

Beeohred,  That  this  houae  will  not  sseem^ 
the  report  of  any  railway  bill  later  than  the 
eighty-fourth  day  after  the  d^  on  wiuch  the 
neport  from  the  raihsav  deiiartmeiit  of  Hhe 
Board  of  TVads^  with  leKraBoe  to  such  railway^ 
has  been  laid  on  thetafaie  oftthe  house. 

Oideaid*  Thston  ovary  fstition  jirfissntndlo 
this  bouse,  nhliag  to  eny  pnvate  hill  befians 
the  houss,  the  .name  or  shost  title  by  si"  * 
snchbillieeBtendinthevotes*  be  writteo  at 
the  bsgianiiir  thonof. 

Ordend,  That  the  said  rssolntions  and  order 
be  printed. 

CBRTIFICATB   DUTY. 

Petitions  fsr  die  repeal  of  the  Cbiiifitate 
Duty  of  attorneys  ana  soliotors  have  been 
jpreeent^  from 

Wainlleet, 

Gnndiamj 

Burton-on-Hamber, 

Winteiton, 

Alford. 

NBW   BILLS. 

Consolidation  of  lailway  Ctasttes, 
Consolidation  of  Public  Coasfianies'  QaBese, 
Land  Clauses  Coiisolidation« 
Cleiks  of  the  Peace, 
Medical  Practice, 
Roman  Catholics'  Relief, 
Abolishing  PuBinlMnftBt  of  Peatl^ 
Poor  Law  Settlement. 

CONTBOVBBTBD  VUBCTIOVS. 

The  following  are  the  Cmnmittsf.  te  Ae 
trial  of  Controverted  Elections  for  1846  :— 
Lord  Granville  Somerset, 
t9ir  George  Grey, 
Viscount  Sandon, 
James  Loch,  Esq., 
John  Wilson  Patten,  Esq., 
The  O'Conor  Don. 


s  Latter  JBoe. 


TH£  BDiT0ft*8  LffTOR  IM. 

A  Hertf(()rdJthiie  Atlom^**  blntl^  Alt  6| 
who  have  canssatottysatteBffm 
anhaptinaMi 


^stifbiited  somewailv  bsfordhsadj'teitii 
«B|iossib]e  to  decide  vboQi  to  ntHvaslilitii 
wim  9^}mm  m  0  jsmb  «0k 
aadwkslhi 
ed!  or  the  flbjevite  are  to  leaf. 
ton  fior  pniiB0(»9xi  s»d  Adr  fiiipftuin|in- 
baMf  lant  lim  ii<i  1 1  siij  ii  s  jspipl  jjtjjw. 
»4e<,|«s«il»*f»ooMbe«eflnv»t% 
suggest  to  llie  Lca^  ChsBsdv. 

Me  k  offHwi  an  snplsfMBUs  tflvi  H 
tibe  aceouBts  sad  tiike  file  sRuelasif  tttfro- 
csediKgs  of ajocsl  aom^ffm  TAitk  pv^ 
be  will  )Mve  to  be 


aadbeoec«|Meda&h«ar  eadh^sse.  fleviB 
be  paidaamaft  salary^  and  As 
aycMitismlsrysv!^  Sm 
10  itka  aMBJ^feoHiA.  Wo  iMakUmB, Mf 
aeecpl  Ids  e^^emea^  an^  H^UfOtm 
prevent  his  admission  as  an  atton^. 

A  eomspottdsat  aSalssy  Shot  a  nftdUr 
enleiediDto  an  arrai^enieiit  ^wUh  lii  ertides 
ekdc*  by  which  the  latter  wmVa^m^^ 
m  aU  btiaiaeea  broMhr  ly  ,liini  to  *• 


toe  pmBte  fttim  1 
acomcdioglyj  that  the  soUdtor  kot  sf  scta^ 
noney^  two  anoa  on  nortvuftilo^Aisto  ift- 
^oducad  by^M  deric;  .and  oarooHMPMi** 

^[0008  wiwdier  «U  oMb  es  aiMiMi  AsT  !^ 
Aepti^a  cm  thme  mori^ttfti^  or  MyiefSMW 

Qt^by.imr    Welwv^nodoobtlkitthi 

h^ile  to  be  straek^ff  the^ioH,  sadii^iiris 
be  committed  to  prisoo  for  It  i 

Tbe  bet  of  sbBiifls, 
and  deputies,  which  has  beenpoMMhsdiasB 
imperfect  rtate,  win  be  compleCedin  aJNfdijt 
andjgiven  in  our  next  number. 

"  dm*'  on  Eccleaiaslical  Co«Si  ihstt  U 
attended  to. 

The  letters  of  J.,  and  "anAaMMCM^" 
have  been  leceivied. 

A  paper  onthe  repeal  of  tiie 
of  attorneys  is  in  the  printsr's  heads,  spd 
fippear  next  week.  Seveval  psliliyiin  hsie 
already  been  presealsd,  of  which  wedMll  keep 
a  record. 
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THE  RENEWAL  OF  THE  INCOME 
TAX. 

Whsn  the  income  tax  was  fim  pro- 
posed we  ventarcd  to  oppoie  k  in  tlie 
ftrm  in  which  it  was  then  introdueed.  It 
became  law,  however;  bat  our  reasosB 
against  it  still  remain,  as  it  a|ipearB  to  us, 
at  valid  as  erer,  and  tfie  experience  which 
we  have  had  of  the  tax  for  the  last  three 
jeava  has  not  either  wedcened  its  grievance 
or  reconciled  us  to  bear  it.  We  may  be 
as  unsuccessful  m  our  efibrts  in  1845,  as 
we  were  in  1842,  but  we  must  still  per- 
•e«eve»  because  we  are  satisfied  that  they 
are  just  and  reasonable. 

Let  us  take  a  fiuniliar  iualaBee,  then,  of 
the  injustice  of  the  present  tax  as  affecting 
equally  permanent  property  and  transi- 
tory income.  Two  brothers  start  in  life ; 
^hm  eldest  has  the  estate,  whedier  in  land 
or  money  matters  not,  but  we  shall  as- 
sume it  produces  5ML  a-year ;  the  second 
takes  to  the  law  for  his  profiMmon,  and 
gradually  acquires  a  practice  averaging 
the  same  amount.  They  both  many  and 
have  families.  The  eldest  may  properly, 
if  he  pleases,  spend  the  whole  of  Ins  in- 
come; if  he  dies  to-morrow  the  estate 
remains  for  his  &mily ;  but  is  the  second 
justified  in  doing  diis?  If  he  be  aprudent, 
or  even  in  our  view  an  honest  man,  he 
win  put  by  a  portion  of  his  income,  or 
insure  his  life  for  a  sum  which  will  pre- 
vent his  family  being  left,  on  his  death — 
^e  time  of  which  is  equally  uncertain  as 
bis  brother's— utterly  destitute.  But  does 
the  distinction  end  here  ?  By  no  means. 
'The  income  from  the  estate  is  fixed,  or 


nearly  SO;  tiie  ineome  firom  the  . 
may  go  to«morrow :  iQ  health  asay  i 
the  lawyer  incapable  of  attending  to  it ; 
clients  may  die  or  depart  without  cause ; 
circumstances  may  wter;  the  legislature 
may  dimimsh  the  receijpU  bjr  some  altera 
atlon  of  the  law.  In  net,  it  must  in  its 
nature  be  a  fluctuating,  precarious  income* 
which  may  gradually  dwindle  away,  or 
vanish  altogmer,— ontf  yee  the  payment 
mutt  be  made.  If  it  be  said,  it  may  aha 
increase,  it  must  be  remembmd  that  with 
it  the  tax  increases.  But  perhaps  the 
asost  odious  part  of  the  distiaction  remains 
to  be  told«  The  man  with  his  landed 
estate,  or  his  fifteen  thousand  pounds  in 
the  funds,  has  to  keep  no  secrets  as  to  the 
amount  of  his  property ;  this  is  soon  pretty 
well  knowo^  and  there  is  generally  neither 
the  wish  nor  the  power  to  conceal  it*  But 
is  this  the  esse  with  professional  income  ? 
Is  it  not  pcrfectipr  notorious  that  this  is  a 
matter  idways  ui  doubt,  and  never  pre- 
cisely known  but  by  the  one  or  two  persons 
most  interested?  But  here  this  odious 
tax  steps  in  and  ruddy  tears  aside  the 
veil.  Tius  is  not  a  mere  matter  of  feeling, 
it  outs  much  deeper :  it  may  tend  to  the 
ruin  of  professional  reputation;  and  it 
drives  the  professional  man  to  the  distress- 
ing alternative  of  letting  the  world  know 
the  nakedness  of  the  land,  or  of  making  up 
a  false  return ;  the  former  perhaps  fraught 
with  danger,  the  latter  leading  to  all  the 
evils  attendant  on  a  first  fidse  step. 

Now,  surely  all  this  is  evident  and  un- 
deniable :  is  it  unreasonable  then  that  we 
shoidd  endeavour,  on  behalf  of  ourselves 
and  our  professional  brethren,  to  obtain 
some  remission  or  alleviation  of  this  tax. 
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We  do  not  say  repeal  the  income  tax  al~ 
together,  so  far  as  it  now  presses  on  pro- 
fessional sources,  but  we  think  we  may 
properly  contend  that  a  distinction  should 
be  made  in  the  two  cases  which  we  put, 
and  that  if  the  estate  is  to  pay  three  per 
cento  the  justice  of  the  case  will  be  met 
by  assessing  professional  income  at  one 
per  cent.  only.  We  think  we  need  not 
add  anything  further,  or  enlarge  on  the 
justice  and  expediency  of  the  alteration  for 
which  we  contend.  It  may,  however,  be 
observed,  that  if  any  peculiar  exemption 
is  to  be  made,  the  attorney  is  fairly  entitled 
to  it,  as  he  already  pays  an  income  tax  in 
the  shape  of  the  certificate  duty,  and  this 
whether  he  has  any  income  or  noL  We  do 
hope  then^  that  all  these  matters  being 
taken  into  consideration  by  a  wise  and 
moderate  government,  the  relief  for  which 
we  ask  will  be  granted. 


THE  RAILWAY  JURISDICTION  OF 
THE  BOARD  OF  TRADE. 


By  the  stat.  3  &  4  Vict.  c.  97,  power  is 
given  to  the  Board  of  Trade  to  appoint 
Inspectors  of  Railwavs.  By  stat.  7  &  8 
Vict.  c.  85,  s.  15,*  after  reciting  that  in 
order  to  carry  the  provisions  of  the  act 
into  execution,  it  is  expedient  that  the 
aaid  power  be  extended,  it  is  enacted 
that  the  said  power  given  to  the  lords  of 
the  said  committee,  of  appointing  proper 
persons  to  inspect  railways,  shall  extend  to 
authorise  the  appointment  by  the  lords  of 
the  said  committee  of  any  proper  person 
or  persons  for  such  purposes  of  inspection 
as  are  by  the  said  act  authorised,  and  also 
for  the  purpose  of  enabling  the  lords  of 
the  said  committee  to  carry  the  provisions 
of  this  and  of  the  said  act,  and  of  any' 
general  act  relating  to  railways,  into' 
execution ;  and  that  so  much  of  the  last- ' 
recited  act  as  provides  that  no  person  shall 
be  eligible  to  the  appointment  as  inspector 
who  shall,  within  one  year  of  his  appoint- 
ment, have  been  a  director,  or  have  held 
any  office  of  trust  or  profit  under  any  rail- 
way act,  shall  be  repealed.  Provided  al- 
wajrs,  that  no  person  to  be  appointed  as 
aforesaid  shall  exercise  any  powers  oi  in- 
lerference  in  the  affiiirs  of  the  company. 

Under  this  section  of  the  act,  and  with 
reference  to  the  acts  to  which  it  refers, 
the  Board  of  Trade  appears  to  have  as- 


See  analysis  of  the  act,  ante,  p.  42. 


sumed  the  most  important  powers  over  ail 
projected  railways,  reporting  in  favour  of 
this,  and  against  that.  It  is  quite  possible 
that  this  important  power  may  have  been 
properly  exercised;  that  the  requisite 
amount  of  industry  and  capacity  may  have 
been  bestowed,  and  the  best  information 
on  the  subject  obtained ;  still,  allowing  all 
this,  it  appears  to  us  to  be  open  to  grave 
doubt  how  far  it  is  constitutionally  right  to 
entrust  this  important  power,  involving 
property  to  an  immense  amount,  to  a  de- 
partment of  government,  acting  as  a  secret 
tribunal,  and  issuing  decrees  without  any 
check  or  responsibility  whatever.  Far  be 
it  from  us  to  say  that  a  Committee  of  the 
House  of  Commons  or  Lords  has  the 
means  of  deciding  satisfactorily  these  grave 
questions,  depending  oftentimes  on  nice 
points  of  law ;  still  we  are  not  prepared 
summarily  to  displace  these  powers  and 
to  substitute  for  them  a  committee  of 
gentlemen,  however  respectable,  sitting  in 
a  government  office,  clothed  with  no  pre- 
cise or  defined  authority,  yet  wielding  the 
most  important  powers.  It  appears  to  us 
that  this  department  of  the  Board  of  Trade 
must  be  revised.  It  is  true  that  there 
were  certain  resolutions  of  a  select  com- 
mitted of  the  House  of  Commons  whidi 
pointed  to  the  establishment  of  this  depart- 
ment, but  it  has  not  been  usual  to  give 
such  weight  to  recommendations  oT  this 
nature. 


THE  ANNUAL  CERTIFICATE 
DUTY. 

It  will  be  observed,  amongst  our  par- 
liamentary notices,  that  several  petittona 
have  been  presented  from  various  parts  of 
the  country  for  the  repeal  of  the  Certifi- 
cate Dutpr  annually  imposed  on  attornejrs 
and  solicitors. 

We  wish  to  remind  those  who  are  en- 
gaged in  this  measure,  that  on  the  laat 
occasion,  about  three  years  ago,  wrben 
many  similar  petitions  were  presented,  a 
somewhat  injudicious  course  was  adopted 
in  bringing  the  matter  before  parliament. 
Without  any  communication  wiUi  the  peti* 
tioners  generally,  or  the  several  law  socie- 
ties who  had  promoted  the  application,  the 
subject  was  brought  on  and  very  briefly 
disposed  of,  without  the  merits  of  the  csue 
being  sufficiently  considered. 

Now,  the  parties  interested  sboidd 
arrange  with  their  friends  in  parliatiieHl» 


1%e  Annual  Cert^ate  Duty. 


tad  get  a  time  appointed  for  the  discussioiiy 
and  take  care  that  all  the  points  are  pro- 
perly represented.  And  though  lawyers  ap- 
pljing  to  the  House  of  Commons  for  relief, 
may  not  be  willingly  heard,  and  though 
the  Chancellor  of  the  Exchequer  may  de- 
ride the  application^  if  a  fair  hearing  be 
obtained,  such  is  the  goodness  of  the  cause, 
and  so  undeniable  its  justice,  that  a  favour- 
able impression  must  be  produced.  But 
ier  this  purpose  the  petitioners  must  unite 
their  efforts  together  and  secure  the  atten* 
dance  of  their  friends. 

We  hear,  from  persons  who  are  ac- 
quainted with  the  difficulty  of  inducing  the 
government  to  give  up  a  productive  and 
easily-collected  tax,  that  there  is  little 
prospect  of  success  with  regard  to  the 
total  repeal  of  the  Duty,  unless  some 
satisfactory  substitute  can  be  suggested. 
We  think  there  is  no  reason  for  despon- 
dency, if  the  profession  would  unitedly 
exert  itself;  but  it  may  be  well  to  consider 
whether  any  and  wliat  substitute  can  be 
suggested* 

A  correspondent  (T.  W.  H.),  who 
kindly  estimates  our  services  on  this  sub- 
ject at  a  high  rate,  has  sent  us  the  follow- 
ing remarks,  accompanied  by  a  proposition 
which  we  beg  our  readers  to  consider : — 

**  No  arguments  founded  in  reason  or  justice 
ean  by  any  possibility  be  sustained ;  nothing 
bat  dire  necessity  on  the  part  of  the  state  can 
justify  or  excuse  the  infliction  of  this  odious 
tax,  and  nothing  but  the  exigencies  occasioned 
by  war  can  tolerate  its  continuance.  The 
reason  for  its  levy  having,  thanks  be  to  Pro- 
vidence, long  ceased  with  the  cause,  ought  not 
its  collection  to  cease  ?  But  you  might  as  well 
contend  against  the  winds  of  heaven,  or  the 
ocean's  tides,  as  with  the  government :  for  as 
a  finandal  measure  it  rests  with  the  govern- 
ment to  ^ve  the  relief  sought  by  the  numerous 
petitions  presented  for  a  repeal  of  this  noxious 
tax. 

"  In  a  former  letter  I  urged  the  same  topics, 
and  I  then  told  the  present  government  that  by 
pattmg  a  smaU  charge  on  each  distinct  pro- 
oeedinff  in  the  process  of  a  cause,  the  revenue 
would  ne  doubled  ;*  and  I  thought  the  Chan- 
cellor of  the  Exchequer  would  have  seized  upon 
the  idea,  and  wiped  away  the  bitterness  of  our 
complaints.  But,  alas !  we  are  still  obliged  to 
din  mto  the  ears  of  our  state  officials  the  ex- 
pediency of  a  measure  profitable  to  the  state. 

"The  only  plan,  as  it  appears  to  me,  to  be 
likely  to  induce  the  government  to  loose  their 
present  hold  upon  our  pockets,  is  to  force  upon 
our  rulers  the  aeep  conviction  that  by  increasing 
the  fees  payable  upon  issuing  proceedings  out 

»  We  see  no  occasion  to  add  to  the  amount 
of  the  revenue. — Ed. 
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of  the  various  courts,  and  not  all  at  once  upon 
the  first  process,  but  by  a  sliding  or  proj|;ressive 
scale,  or  any  other  scale  they  may  m  their 
wisdom  please  to  adopt,  the  government  would 
be  pecuniary  gainers :  then  indeed  I  have  some 
slight  hope  that  the  desired  relief  may  be 
granted,  not  indeed  as  a  boon,  but  as  a  mere 
matter  of  pounds,  shillings,  and  pence. 

"  Without  waiting  for  the  plea,  that  my  schemft 
would  operate  as  a  tax  upon  the  suitor,  by  in- 
creasing the  charges  for  ousiness  transacted,  I 
will  take  out  the  sting  of  such  an  argument  by 
at  once  stating  our  willingness  to  pay  the  pro- 
posed increase  of  charge  upon  the  proceedings, 
oy  fixing  the  charge  upon  the  attorney  himself 
personally,  provided  the  charge  be  made  in  the 
process  of  the  suit,  and  not  as  at  present,  by 
a  direct  duty  payable  for  tiie  mere  privilege  of 
practising,  in  my  former  letter  I  showed 
clearly  t&t  the  government  would  not  be  put 
to  one  shilling  extra  expense  by  the  collection 
of  the  increased  charge  above  proposed*  inas- 
much as  the  present  law  officers  would  be  the 
receivers." 

On  this  topic  of  finding  a  substitute 
which  the  Treasury  might  be  disposed  to 
accept  in  lieu  of  the  present  impost,  we 
may  here  quote  from  the  pages  of  a  pam- 
phlet published  in  the  year  1794,  when  it 
was  apprehended  that  a  very  large  increase 
would  be  made  by  Mr.  Pitt  on  the  duty 
payable  on  the  admission  of  attorneys. 

We  cannot  say  anything  in  favour  of  the 
pamphleteer's  project,  but  it  is  curious  in 
iteelf,  and  may  suggest  some  more  feasible 
scheme.  Common  justice,  however,  re- 
quires that  the  tax  should  be  repealed, 
without  imposing  any  other  in  its  stead. 

The  suggestion  is  as  follows  :— 

"  I  would  propose,"  says  the  writer,  "  the 
establishment  of  a  fund,  to  be  peculiarly  appro- 
priated to  attorneys;  let  those  who  are  now  in 
business,  and  others,  when  admitted,  become 
each  a  proprietor  of  500/.  stock  in  this  fund, 
which  should  be  made  absolutely  necessary  as 
a  qualification  to  practise;  let  these  gentlemen 
receive  interest  for  their  money,  at  3  or  perhaps 
2i  per  cent,  nay,  even  less,  but  let  their  pro- 
perty remain  inviolate ;  as  they  purchase,  so  let 
them  seU,  when  convenience  or  choice  may 
prompt  them  to  relinquish  the  profession* 
This  re^plation,  sir,  will  clear  the  profession  of 
unprincipled  beggary, — ^will  prevent  the  stock  in 
trade  of  an  attorney  from  being  employed  and 
directed  to  sinister  andimproper  purposes, — will 
exempt  those  who  may  become  respectable  and 
worthy  members  from  an  oppressive  tax,  and 
disgraceful  fraternity, — will  at  the  same  time  be 
as  immediately  and  permanentiy  productive  as 
tiie  measure  proposed,  and  in  a  word,  will  yield 
profit  to  the  state,  restore  credit  to  the  profes- 
sion, and  confer  a  lasting  benefit  on  the  com* 
munity  at  large. 

''  Snould  there  yet  remain  a  solitary  instance 
of  exception  to  these  beneficial  consequences, 

«  2:         . 
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to  show  the  depravity  of  aumkiad,  and  the  im- 
perfection of  all  human  regulations,  let  this  his 
|»r<^)arty  he  the  forfeit  of  his  mal-practice,  and 
nis  name  he  expunged  at  the  same  time,  from 
the  hooks  of  the  fund,  and  the  roll  of  at- 
torneys." 


NOTES  ON  EQUITY. 


CmOM  BII.I.. 

Lord  Caiancellor  Sugden  has  held,  that  if  a 
party  is  desirous  of  heing  relteTed,  upon  equit- 
able grounds,  from  an  executed  contract,  he 
must  file  a  hill  for  the  purpose.  He  cannot 
rely  on  those  equitable  grounds  as  a  defence  to 
a  suit  to  have  the  b^efit  of  the  contract. 
Rkhards  v.  Boj^Iy,  I  Jones  &  L.  120.  So  also 
in  the  case  of  Nask  v.  1^»  1  J.  ft  L.  162. 
The  same  learned  judffe  held,  that  to  a  suit 
instituted  to  obtain  the  oenefit  of  an  executed 
contract,  a  defence  founded  on  the  contract  of 
the  parties  must  be  made  by  cross  bill. 


COSTS. — LUNACY. 

The  tenant  of  the  lunatics'  estate  petitioned 
for  an  inquiry,  whether  the  lunatic  was  bound 
to  execute  a  renewal  of  the  petitiona'*s  lease. 
The  Master  reported    that  the   lunatic  was 
boimd  to  renew,  and  the  report  was  confirmed  : 
Lord  Chancellor  Sugdm  refused  to  allow  the 
petitioner  his  costs  of  the  petition  and  the  refer- 
ence and  the  proceedings  before  the  Master, 
put  of  the  lunatic's  estate.      His  lordship  said, 
"  When  a  party  desirous  to  establish  an  adverse 
claim  of  this  sort  against  a  lunatic,  comes  here 
himself,  he  must  not  expect  to  get  costs,    llie 
proper  course  for  him  to  adopt  is,  to  apply  in 
the  first  instance  to  the  committee  of  the  estate ; 
the  committee  informs  the  court  of  the  fact, 
and  the  court  then  judj^es  whether  or  not  the 
lunatic  is  bound  to  do  the  act  required.     In 
this  way  no  adverse  costs  are  incurred;  and 
everythmg  necessary  is  done  on  the  lunatic's 
nart.    If  in  any  case  the  committee  should  re- 
fiise  or  neglect  to  inform  the  court  when  ap- 
pfied  to,  the  other  party  might  then,  perhaps, 
De  justified  in  presenting  a  petition  on  his  own 
part,  and  the  court  would  know  how  to  deal 
with  the  costs  in  such  a  case.''    Be  Dooktn,  a 
Lfunatic,  3  Drury  &  Warren,  442. 

This  decision  reminds  us  of  the  strikinff  re- 
marks which  fell  from  Lord  Cottenham,  C.,  in 
^Qsposing  of  MiUkufton  v.  For,*  where,  although 
he  pronounced  a  decree  for  the  plaintiff  on  toe 
merits,  the  noble  and  learned  lord,  nevertheless, 
refused  to  give  costs,  and  this,  on  the  express 
grounds  that  the  plaintiff  had  resorted  to  un- 
Beoessary  and  useless  litigation.  ''For what 
purpose  was  the  suit  prosecuted?"  his  lordship 
asked :  ''why  simpljr  and  onhr  for  the  sake  of 
the  account ;  which  is  so  small  that  the  plain 


these  circumstances,  I  think  that  a  great  deaf 
of  very  improper  expenses  has  been  incurred. 
It  strikes  me,  thorefora,  that  this  is  exactly  • 
case  in  wladi  the  court  is  repressing  uselsfa 
litigatkm,  by  refunng  the  plamtiffs  the  coata 
of  Uie  cause."  p        ^ 

BENEFIT  OF   FOBMBR    DECREE.  —  WHEN 
REFUSED. 

At  law  no  allegation  asainst  the  validity  of  a 
record  of  the  court  is  aUowed;  but  in  equi^, 
where  a  suit  is  instituted  to  obtain  the  benent 
of  a  decree,  the  court  will  take  into  considera- 
tion the  validity  of  such  decree. 

John  Macnamara,  as  one  of  the  younger 
children  for  whom  a  provision  to  the  amount 
of  3,000/.  was  made  by  a  marriage  eetttemeatirf 
1st  July,  1777,  became  entitied  to  750l.»  ooe^ 
fourth  of  that  sum;  and  by  a  decree  made  ia 
the  year  1814,  in  a  case  of  Otw  v.  Uaaumarm^ 
a  sum  of  960/.  Is.  2(/.,  being  the  amount  then 
due  for  principal  and  interest  upon  the  said 
sum  of  750/.,  was  declfu%d  to  be  well  charged 
upon  the  lands  comprised  in  the  settlcsaent, 
and  was  decreed  to  be  paid,  wJ^h  mieresi  tmiil 
paid.    The  ririits  of  John  Macnamara  under 
this  decree,  subsequently  became  vested  in  tliB 
plaintiff  O'Connell,  who  accordingly  filed  a 
bill  for  carrying  into  execution  the  decree  of 
1814.    At  the  hearing  of  the  cause  it  wasf 
urged,  that  the  decree  was  manifesUv  erroneouaj 
in  directing  interest  to  be  computed  upon  the! 
consolidate  siun  of  principal    and   inftereat" 
thereby  declared  to  be  due :  and  the  I«rd 
Chancellor  Sugden  being  of  that  opinion,  re- 
fused to  carry  tiie  decree  into  specific  execution. 
His  lordship  said :  "  I  do  not  understand  the 
rule  to  be,  that  this  court  is  boi.r.d  to  cairy 
into  execution  an  erroneous  decree;  on  thfi 
contrary,  I  apprehend  that  when  a  party  cGmea 
into  this  court  asking  for  the  benefit  of  a  for- 
mer decree,  he  must  be  prepared  to  show,  if 
the  ease  reqmres  it,  that  such  decree  was  right. 

I  will  not  give  the  plaintiff  the  benefits 

of  the  former  proceedings,  unless  he  consents  \ 

to  take  the  proper  decree."     With  respect  to  .1 

the  foregdng  case,  the  right  of  the  court  to 

examine  the  hiw  of  the  decree  upon  a  bill  being 

filed  to  carry  it  into  execution,  is  supported  by 

Lord  itecMd^.^  At  the  same  time  his  lordship 

states  the  gtnerid  rule  to  be,  that  the  attention 

of  the  court  does  not  appear  to  have  been 

directed  in  O^Cctmeily,  MaauamKra  to  the  case 

of  Bachelor  v.  Biake,'  in  which  Lord  Chancellor 

Manners  heki,  that  where  a  decree  givea  intar* 

est  upon  a  consolidated  sum  reported  due  fior 

principal  and  interest  on  a  judgment  debt,  this 

IS  not  error  on  ike  face  of  the  decree;  for  die 

imputed  error  may  be  rebutted  by  evidence  of 

agreement.    Thercporterof  the  case  of  Soci^. 

Jbr  r;-1B^e,  haa  nkewiae  atated  in  a  note ' 

several  cases  in  which  interest  was  given  on  the  ^ 

cons<didated  sum  reported  due  on  mortmes,  j 

&c.,  and  adds,  that  Lord  Chancellor  nari^ ; 


faff  abandoned  it  at  the  hearing.    Now,  under  though  he  appears  to  have  disliked  the  adop-| ) 


•  3  Myl.  &  Cr.  338. 
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ti(m  of  Uie  rule  as  the  ordinary  course  of  the 
court,  did  not  object  on  principle  to  a  decree 
for  eompomd  interest,  if  a  proper  case  were 
niade,  and  <m  the  contrary,  said  that  the  court 
Irequntly  mfks  manifeet  injustice  by  adher- 
mg  pertinacioualy  to  the  rule  of  simple  interest. 
CrCowMtt  T.  Maemamara,  3  Drury  &  W.  61 1. 


NBW  BILLS  IN  PARLIAMENT. 

8SKVICE    OP     COMMON     LAW     PROCESS 
ABROAD. 

This  bill  recites  that  there  are  by  law  no 
meoia  of  recoverinff  judgment  against  any 
nerson  raaident  out  of  the  jurisdiction  of  her 
Majflst^'e  Superior  Courts  of  Common  Law  at 
WMtminster,  except  by  proceeding  to  outlawry 
against  such  person,  or  except  by  writ  of  Dis- 
tringas to  compel  an  appearance :  and  that  the 
said  means  of  recovering  judgment  are  unne- 
cessarily tedious  and  expensive.  To  simplify 
and  improve  the  same,  it  is  proposed  to  be 
enacted  as  follows : — 

1.  That  where  any  person  against  whom  any 
right  of  action  shall  exist  shall  be  resident  out 
oTthe  jurisdiction  of  the  said  courts,  whether 
within  the  dominions  of  her  Majesty,  her  heirs 
and  miceessore,  or  otherwise,  in  case  it  shaU  be 
made  to  appear  by  affidavit  to  the  satisfaction 
of  the  court  out  of  which  any  writ  of  summons 
against  such  person  is  proposed  to  be  issued, 
or  to  any  judge  of  the  sud  court,  that  the 
came  of  action  in  respect  of  which  the  said 
writ  is  about  to  issue  hath  arisen  within  the 
jurisdiction  of  such  court,  and  that  such  person 
was  domiciled  in  England  when  such  cause  of 
action  arose,  and  that  such  person  is  a  subject 
of  her  Majesty,  and  has  been  for  six  calendar 
months  at  the  least  next  before  the  making  of 
such  affidavit  resident  out  of  the  jurisdiction  of 
the  said  court,  and  also  in  what  place  or 
coimtnr  such  person  is  resident  or  may  pro- 
bablv  oe  founa,  then  and  in  any  such  case  it 
shall  be  lawfu^  for  the  said  court  or  judge  (if 
the  said  court  or  judge  shall  think  fit  so  to  do) 
to  order  and  allow  that  service  of  the  said  writ 
of  summons  may  be  effected  upon  such  person 
at  such  place  or  within  such  limits  as  to  the 
said  court  or  judge  shall  seem  fit,  not^dthstand- 
ing  that  such  place  or  such  limits  may  be  out 
ofuejurisdiction  of  the  said  court. 

2.  That  the  said  court  or  judge  shall,  in  and 
bv  any  order  to  be  made  as  herein-before 
direct^,  specify  and  direct  for  what  period  the 
said  writ  of  summons  shall  remain  and  be  in 
force,  and  within  what  period  from  the  time  of 
the  service  of  the  said  writ  upon  the  defendant 
the  defendant  shaU  be  bound  to  appear  to  the 
said  writj  and  in  the  event  of  tne  defendant 
not  appearing  to  the  said  writ,  and  of  the  plain- 
tiff appearing  for  the  defendant,  in  manner 
hereinafter  mentioned,  within  what  time  from 
the  filing  hj  Uie  plaintiff  of  the  declaration  in 
the  said  action,  as  hereinafter  also  mentioned, 
the  defendant  shall  be  bound  to  plead  to  the 
said  action. 


3.  The  form  of  writ  of  summons  is  to  be  the 
same  as  under  2  &  3  W.  4,  c.  39,  except  that 
in  heu  of  the  words  "  ei^ht  days  **  in  the  body 
of  the  said  writ  shall  be  inserted  such  time  ai 
to  the  said  court  or  judge  shall  seem  fit,  and 
that  in  lieu  of  the  words  "four  calendar 
months ''  in  the  memorandum  subscribed  to 
the  said  writ  shall  be  inserted  such  time  as  to 
the  said  court  or  judge  shall  seem  fit;  and 
such  writ  be  continued  bv  alias  and  pluries,  aa 
the  case  may  require:  rrovided  further,  that 
no  such  writ  shall  be  continued  by  atias  or 
pluries  except  by  such  leave  as  aforesaid. 

4.  That  where  any  ]^rson  or  persons,  being 
resident  out  of  the  jurisdiction  of  the  said 
courts,  shall  be  sued  under  the  provisions  of 
this  act  jointlv  with  anv  other  person  or  per* 
sons  who  shall  be  resident  within  such  juris* 
diction,  it  shall  and  may  be  lawful  for  the 
plaintiff  or  plaintiffs  in  such  action  to  sue  out 
against  the  person  or  persons  being  so  resident 
within  such  jurisdiction  of  the  said  courts  a 
writ  of  summons  .in  the  form  now  in  use,  which, 
last-mentioned  writ  shall  be  tested  on  the  »ftWM* 
day  as  any  writ  of  summons  to  be  issued 
under  the  provisions  of  this  act,  as  hereinbefore 
mentioned,  and  shall  contain  the  name  or 
names  of  such  person  or  persons  only  as  ahaD 
be  resident  within  the  jurisdiction  ot  the  said 
courts :  Provided  always,  that  in  every  such 
case  there  shidl  be  subscribed  to  any  such  last- 
mentioned  writ  of  summons,  and  also  to  any 
writ  of  summons  issued  under  the  provisions 
of  this  act  a^nst  any  defendant  residing  out 
of  the  jurisdiction  of  the  said  courts,  a  memo, 
randum  in  the  form  contained  in  the  schedule 
to  this  act  annexed,  marked  No.  1 :  Provided 
also,  that  all  subsequent  proceedings  against 
the  parties  so  resident  witnin  the  jurisdiction 
of  the  said  courts  shall  be  the  same  to  all 
intents  and  purposes  as  if  the  person  eo  resi- 
ding out  of  the  said  jurisdiction  were  resident^ 
within  the  same :  Provided  also,  that  it  shall 
and  may  be  lawful  for  the  court  out  of  which 
the  said  writ  shall  issue,  or  for  any  judge 
thereof,  upon  the  application  of  the  plaintiff  or 
plaintiffs  in  such  action,  to  enlarge  the  time 
within  which  the  plaintiff  or  plidntiffs  shall  be 
by  law  bound  to  aeclare  or  take  any  other  step 
or  proceeding  in  the  said  action  against  the 
said  defendant  or  defendants  resident  within 
the  jurisdiction  of  the  said  court,  if  the  said 
court  or  judge  shall  think  the  same  reasonable, 
by  reason  of  one  or  more  of  the  defendants  in 
such  action  being  resident  out  of  the  said  juris- 
diction. 

5.  Plaintiff,  on  serving  writ,  to  serve  copy  of 
judge's  order  and  notice  of  action.  Service 
abroad  to  be  as  effectual  as  if  made  within  the 
jurisdiction. 

6.  That  if  any  defendant  who  shall  be  ren- 
dent  out  of  the  said  jurisdiction  as  aforesaid* 
and  shall  have  been  served  with  a  writ  of  sum- 
mons in  manner  hereinbefore  mentioned,  shall 
not,  within  the  time  specified  in  any  such  order 
as  aforesaid,  appear  to  the  said  action,  it  shall 
and  may  be  lawful  for  the  plaintiff  or  plaintiA 
in  such  action  to  apply  ex  parte  to  the  court  oivt 
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of  which  the  writ  of  summons  in  the  said  action 
shall  have  issued,  or  to  any  judge  of  such 
court,  for  an  order  to  authorise  the  said  plain- 
tiff or  plaintiffs  to  enter  an  appearance  for  such 
defendant  to  such  action ;  ana  if  it  shall  appear 
to  the  satisfieiction  of  the  said  court  or  judge, 
hy  affidavit  (such  affidavit  to  he  at  the  time  of 
entering  the  appearance  hereinafter  mentioned 
filed  with  the  officer  of  the  said  court,  with 
whom  affidavits  of  service  of  process  are  now 
filed  under  the  provisions  of  the  said  recited 
act  made  and  passed  in  the  second  year  of  the 
reign  of  his  late  Majesty  King  William  the 
Fourth),  that  the  provisions  hereinbefore  con- 
tained have  been  duly  complied  with,  then  it 
shall  and  may  be  lawful  for  the  said  court  or 
judge,  if  such  court  or  judge  shall  think  fit  so 
to  do,  to  order  that  the  plaintiff  or  plaintiffs  in 
the  said  action  be  at  liberty,  either  fortiiwith  or 
at  the  expiration  of  such  further  time  as  may 
be  namea  by  the  said  court  or  judge,  to  enter 
an  appearance  to  the  said  action  for  such  de- 
fendant, and  thereupon  it  shall  and  may  be 
lawful  for  the  said  plaintiff  or  plaintiffs  to  enter 
an  appearance  for  such  defendant  to  the  said 
action  pursuant  to  such  last-mentioned  order, 
and  such  appearance  shall  be  as  valid  and 
efiectual  to  all  purposes  whatsoever  as  if  the 
same  had  been  entered  by  the  defendant. 

7.  Form  of  appearance. 

8.  That  any  affidavit  of  service  to  be  here- 
after  made  in  pursuance  of  the  provisions  of 
this  act  shall  and  may  be  .made  before  any  per- 
aon  before  whom  affidavits  of  service  may  now 
by  law  be  made,  or  before  any  governor, 
lieutenant-governor,  ambassador,  envoy,  minis- 
ter, secretary  of  embassy  or  legation,  consul- 
general,  or  consul  appointed  by  her  Majesty, 
her  heirs  and  successors,  or  his  or  their  respec- 
tive deputy  or  deputies,  who  may  be  resident 
iirithin  or  nearest  to  the  county,  place,  or  limits 
at  or  within  which  any  such  writ  may  be 
served  as  aforesaid ;  ana  every  such  governor, 
lieutenant-governor,  ambassador,  envoy,  minis- 
ter, secretary  of  embassy  or  legation,  consul- 
general,  or  consul,  or  his  or  their  respective 
deputy  or  deputies,  is  and  are  hereby  authorized 
and  required  to  administer  the  oath  to  any 
person  or  persons  desirous  of  making  sucn 
affidavit,  and  to  subscribe  and  take  such  affi- 
davit accordingly. 

9.  Party  taking  false  oath  to  be  guilty  of 
perjury. 

10.  Plaintiff,  after  appearing  for  defendant, 
to  be  at  liberty  to  file  declaration  and  proceed 
f  action.  Proviso,  that  court  or  judge  may 
give  further  time  to  plead. 

11.  Defendant  to  appear  and  plead  by  attor- 
ney, or  if  in  person  to  state  where  pleadings 
and  notices  may  be  served  upon  him.  Ifde- 
fiendant  appear  or  plead,  future  proceedings  to 
be  as  if  defendant  lived  in  England,  and  more 

-than  20  miles  from  London. 

12.  That  in  all  caees  in  which  a  defendant 
who  is  resident  out  of  the  jurisdiction  of  the 
wid  courts,  who  has  been  duly  served  under 
the  provisions  of  this  act,  shall  not  have  an- 
peaied  to  the  said  — =—   — ^  i- j_-  ^    ,  *'. 


have  been  duly  signed  against  such  defendant 
by  default,  it  shall  and  may  be  lawful  for  such 
defendant  to  apply  to  the  said  coiut  in  ^MA. 
such  action  shall  be  brought,  or  any  juteo  • 
thereof,  at  any  time  within  one  year  £rom  t&e>i 
day  of  signing  final  judgment;  and  if  upon 
such  apphcation  it  shall  be  made  to  appear  to 
the  satiskction  of  such  court  or  judge,  oy  affi^ 
davit,  that  such  defendant  had  a  good  defence 
to  the  said  action  on  the  merits,  then  it  ahaU 
and  may  be  lawful  for  the  said  court  or  judges 
if  such  court  or  judge  shall  think  fit  so  to  do, 
to  order  that,  so  far  as  re^rds  such  defendant 
but  not  further  or  otherwise,  the  said  jud^men^ 
and  also  any  execution  which  may  have  iasued 
thereon, shali;be  set  aside,  and  any  landa^goods, 
or  property  which  may  have  been  seized  there- 
under restored  to  the  said  defendant,  and  that 
the  said  defendant  be  at  liberty  to  defend  the 
said  action  upon  such  terms  as  to  the  said 
court  or  judge  shall  seem  proper. 

13.  Act  not  to  repeal  3  &  4  W.  4,  c.  42,  s.  8. 

14.  Provisions  of  U  G.  4,  &  1  W.  4,  c.  70, 
s.  4,  and  of  1  &  2  Vict.  c.  45,  s.  1,  to  extend  to 
this  act. 

1 5.  Interpretation  clause. 

16.  Commencement  of  act — ^first  September. 


REDUCTION  OF  CHANCERY  FEES. 

We  last  week  printed  the  New  Order 
reducing  the  fee  for  taxing  costs  frooa  4  to 
3  per  cent.  We  believe  that  the  reduc- 
tion has  been  judiciously  made,  for  although 
it  may  be  said,  that  in  a  great  many  cases 
the  payment  was  made  just  before  the 
solicitor  would  be  entitled  to  receive  it 
back  from  the  fund  in  court,  yet  as  be- 
tween solicitor  and  client  the  amount  was 
a  great  grievance,  and  so  it  was  in  cases 
where  there  being  no  fund  in  court,  the 
receipt  of  the  costs  was  more  or  less  doubt- 
ful.    We  therefore  hail  the  reduction. 

The  total  amount  of  the  reductions  from 
22nd  March  last,  as  appears  by  a  return 
to  the  House  of  Lords,  is  no  less  than 
24,674^.  [58.  per  annum. 

This  must  be  a  great  relief  in  the  first 
instance  to  the  solicitor,  and  ultimately  his 
client.  Still  we  hear  **  the  note  of  pre- 
paration "  for  another  motion  in  parlia- 
ment, relating  to  the  compensations  to  the 
clerks  in  court,  agents,  &c,  A  pamphlet 
on  this  subject  has  just  been  published  bj 
Hatchard  &  Son. 

PARLIAMENTARY  RETURNS. 

ATTBNDANCB     OF     COMMISSIONBRS     OP 
BANKRUPTS. 

A  Return  of  the  number  of  days,  and  of  the 


action,  and  judgment  shai]       '^^^^"'oi  ine  numner  oi  aays,  ana  oi  tne 
•'     "  ^* '  number  of  hours  per  day,  dunng  which  the 
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,      B  of  her  Majesty's  Court  of  Bank- 

nVlev  8«t  in  court,  for  the  three  months  from 
lie  Sfh  June  to  5th  September  last  :— 


1044: 


JI&.  Comnasskmer 

Hoho^d. 

:  June    7th  . 

.  5i  hours. 

—      8th  . 

•  5 

•«• 

—    nth   . 

.  54 

«_ 

—    12th   . 

•  3 

. 

—    14th   . 

.  5 



—    15th    . 

.  5 

^^ 

—    18th   • 

.  54 

^^ 

—    20th   . 

.  3 

«_ 

—     2l8t     . 

.  54 

^B. 

—    25th    . 

.  5 

... 

—    27th    . 

.  5 

... 

—    28th    . 

*         .  5 

_ 

July    2d    . 

.  5 



—       4th    . 

.  4 



—      5th    . 

.  4 

_ 

-     gth  . 

•  5 

.. 

—   nth  . 

•  5 

^_ 

—    12th   . 

•  54 

_ 

—    16th   . 

.       .54 



—    17th   . 

.         .  54 

^^ 

—     18th    • 

.  5 

_ 

—    19th    . 

.  5 



—     23d     . 

.  5 

, 

—     25th    . 

.  54 

... 

—     26th    . 

.  54 

_ 

—    29th    . 

.  5 

.... 

—     30th    . 

.  5 



—    31»t    . 

.  3 

..^ 

AogUBt    3d     . 

.  3 

«^ 

5th  August  to  5th  S 

epi 

ten 

iber   .  Vacation. 

iff.  CSmMMssiofMr  Chulbmm^ 


June  nth,  Tuesday. 
14th,  FHday  . 
15tib,  Saturday 
17th,  Monday  . 
18th,  Tuesday . 
2l8t,  Friday  . 
iraay. 


CommissioHer  Sir  C,  F.  Williams. 

1844:  June  5th,  Wednesday   .  3  hours. 

—  6th,  Thursday      .  6  — 

—  7th,  Friday  .        •  6  — 

—  8th,  Saturday       .  6  — 

—  10th,  Monday        .  5  — 

—  nth,  Tuesday        .  5  — 

—  12th,  Wednesday  .  3  — 

—  13th,  Thursday      .  5  — 

—  14th,  Friday  .        .  4  — 

—  17th,  Monday        .  5  — 

—  18th,  Tuesday        .  4  — 

—  I9th,  Wednesday  .  3  — 

—  20th,  Thursday      .  4  — 

—  21st,  Friday  .        .  5  — 

—  24th,  Monaay        .  5  — 

—  25th,  Tuesday        .  5  — 

—  27th,  Thursday  .  4  — 
—►  28th,  Friday  .        .  4  — 

July  1st,  Monaay        •  5  — - 

—  2d   Tuesday        .  5  — 

—  4th,  Thursday      .  5  — 

—  5th,  Friday  .        .  4  — 

—  6th,  Saturday       ,  5  — 

—  8th,  Monday        ,  5  — 

—  9th,  Tuesday        .  5  ^ 

—  nth,  Thursday  .  6  — 
^  12th,  Friday  .  .  4  — 
•—  13th,  Saturday       .  4  — 

On  the  15th  of  July  the  late  Sir  Charles  F. 
Williams  commenced  his  vacation. 


.  5 

.  6 
.  5 

:a 

.  .64 

22d,  Saturday.  .  5 

24th,  Monday  .  .  4 

25th,  Tuesday .  /s 

26th,  Wednesday  .  54 

28th,  Friday    .  .  3 

29th,  Saturday.  .  54 

July       Ist,  Monday .  .54 

2d,  Tuesday  .  •  5 

3d,  Wednesday  .  4 

4th,  Thursday  .  3 

5th,  Friday    .  .  4 

6th,  Saturday  .  44 

8th,  Monday  .  .  6 

9th,  Tuesday .  •  5 

tOth,  Wednesday  .  4 

12th,  Friday     .  •  54 

13th,  Saturday  .  6 

16th,  Monday  •  .  5 

16th,  Tuesday  .  .  44 

17th,  Wednesday  .  5 

18th,  Thursday  .  5 

19th,  Friday     .  .  4 

20th,  Saturday  .  5 

22d,  Monday  .  .  5 

23d,  Tuesday  .  .  44 

24th,  Wednesday  .  5 

25tb,  Thursday  .  5 

26th,  Friday     .  .  9 

27th,  Saturday  .  64 

29th,  Monday  .  .  6 

30th,  Tuesday  .  .  6 

31st,  Wednesday  •  5 

Aug.      3d,  Saturday.  .  54 

5th,  Monday  .  .  5 

6th, Tuesday.  .  54 

7th,  Wednesday  .  5 

8th,  Thursday  .  54 

9th,  Friday     .  .  44 

10th,  Saturday  .  5i 

12th,  Monday  .  .  6 

13th,  Tuesday.  .  5 

14th,  Wednesday  .  6 

15th,  Thursday  .  i 


Mr,  Commissioner  Foi^kmque. 


June  4 
6 
7 
11 
13 
14 
19 
20 
21 

2y 

28 
July     2 

4 
5 


5  hours. 

6  — 
6  — 
5  — 
5  — 
5  — 
2  — 
5  — 
5  — 
5  — 
5  — 

4  — 

5  — 

5  — 

6  — 


July    6 

11 

16 

18 

19 

20 

23 

25 

26 

30 

31 

Aug.     1 

2 

5 

6 


4  - 

4  - 

4  - 

6  - 

5  - 
4  - 

4  - 

5  - 

5  - 
1  - 

6  - 
5  - 
5  - 
5  - 
5  - 
S  5 
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Aug.    8 

6 

9 

5 

It 

5 

13 

4 

15 

5 

16 

4 

17 

.     4 

1^ 

.     5 

-20 

.     5 

21 

.     5 

28     • 

-5 

23     . 

5 

24     . 

S 

26     . 

4 

27     . 

5 

28     . 

5 

29    . 

5 

30     , 

5 

31     . 

6 

Mr.  Commissioner  Fane, 

The  commissioner  very  seldom  leaves  the 
court  before  four  o'clock  on  those  days  on 
which  he  sits.  During  the  last  fifteen  days  of 
August  and  the  first  fifteen  days  of  September 
the  court  sat  every  day,  and  continuea  sitting 
until  &ve,  six,  seven,  and  sometimes  ei^ht 
o'clock,  owii^  to  the  press  of  business  arising 
under  the  Act  to  amend  the  Law  of  Insolvency, 
Bankruptcy,  and  EzeciOion. 

Independently  of  the  appointed  sittings, 
much  time  is  occupied  in  attending  to  business 
for  which  no  appointment  is  made. 


Jme, 

1844. 

First  fiittiog.     Last  Sittin 

0 

'clock. 

o'clock. 

6th  June 

11 

— 

6th  June 

11 

24 

7th  June 

11 

2 

nth  June 

104 

24 

14th  June 

11 

2 

18th  June 

11 

li 

20th  June 

11 

2 

2 1st  June 

11 

1 

25th  June 

11 

2 

28th  June 

11 

12 

/i%. 

1844. 

2d  July 

11 

14 

4th  July 

11 

5tb  July 

11 

2 

9th  July 

11 

2 

nth  July 

11 

1 

12th  July 

11 

2 

13th  July 

Hi 

124 

16th  July 

11 

2 

18th  July. 

11 

1 

19th  July 

11 

1 

23d  July 

11 

2 

25th  July 

11 

— 

26th  July 

11 

2 

30th  July 

m 

24 

At^^t,  1844. 

Ist  August 

14 

2d  August 

2 

6di  August 

1 

8th  August 

14 

9th  August 

2 

14th  August 

2 

15th  August 

2 

16th  August 

U 

20th  August 

2 

22d  August 

»         — 

23d  August 

li 

24th  August        .         11 
27th  August        .         11 
29th  August        .        11 
30th  August        •        11 
3l8t  August        ,        11        *  . 

2 

I 
2 

S^tember,  1844. 

2d  September     .        12 
3d  September     .        11 
4th  September     .        11 
5th  September     .         11 

I 
2 

By  the  law  of  1842  a  most  important  duty, 
that  of  taking  a  general  view  of  tne  conduct  of 
the  bankrupt,  both  before  and  after  his  bank- 
ruptcy, ana  on  the  result  deciding  on  the  cer- 
tincaiCy  was  cast  on  the  commissioner,  and  it 
was  left  to  the  bankrupt  to  determine  ipAai 
that  review  should  be  taken;  the  practical 
effect  is,  that  the  bankrupt,  in  the  worst  cases, 
waits  until  the  commissioner  has  foigotten  the 
circumstances  before  he  applies,  and  then  the 
commissioner  has  to  make  himaelf  master  of 
all  the  circumstances  a  second  time.  Ilie  com- 
missioner could  not  perform  this  duty  properly 
without  taking  the  proceedings  home  ana  re> 
examining  them.  The  proceemugs  often  amount 
to  several  hundred  fohos.  The  perfohnince  of 
this  duty  occupies  a  great  deal  of  time  out  of 
court. 


SELECTIONS  FROM  GORRBWON- 
DENCE. 


BBCSXPT  STAMP. 

I  do  not  thitfk  there  is  suffident  ground  for 
the  arffument  of  a  Subscriber  (p.  246)  as 
to  its  Being  requisite  that  the  receipt  stamp 
should  be  large  enough  to  cover  ihit  amosmt « 
rent  before  the  deduction  of  the  inoome  tax,  or 
that  the  case  admits  of  doubt. 

The  tenant  has  the  authority  of  pai&macot 
for  paying  a  certain  portion  of  Aft  rent  to  go- 
vernment, and  he  takes  the  receipt  of  their 
collector  for  the  sum  paid.  He  then  shows 
this  receipt  to  his  landlord,  and  pays  1dm  the 
difference,  and  is  of  course  only  entitled  to  a 
receipt /rofit  him  for  the  amount  actuaUj  pstid 
to  him.  The  mere  feet  of  the  document  thoviag 
how  the  amount  is  ascertained  cannot  wffset 
the  question,  llie  wording  of  the  Stamp  Act 
is,  ''Receipt  or  discharge  given  for  or  iipon  the 
payment  af  monev  amounting,  ftc."  Mow  dit 
amount  paid  the  landlord  is  the  rent  less  tke  tev, 
and  that  reduced  sum,  therefore,  regulates  the 
amount  of  the  stamp. 

I  think  your  correspondent  most  cmienr  in 
this  view  of  the  case,  upon  referring  to  the  acts 
imposing  the  income  tax  and  the  stamp.  My 
practical  experience,  so  far  as  it  goes,  bears  out 
my  opinion. 

Alfsa. 


Stlectknifnm  C&msp<mdenee,^Ltno  Pr<motion9i 
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Fwmnvump  susebndbr  op  tbrm. 

A  term  hma  created  by  a  mortgage  deed, 
dated  160i,  and  the  porpoae  for  wmck  it  was 
created  being  latiafiea  teveral  years  afterwards, 
▼k.,  by  a  discharge  of  the  incambrance,  can 
the  tens  be  presimied  to  have  been  sunrendered 

Sone  who  becomes  a  purchaser  after  a  hipse 
forty  years,  the  whole  of  the  deeds  being  in 
ihe  possession  of  the  representatives  of  the  de- 
ceased owner? 

There  are  several  cases  reported  ia  Atkin- 
son's  Essav  on  Marketable  titles  very  nearly 
aasimilatea  to  the  case. 

A  Constant  Rbadbs. 


FBBS     SHARED 


WITH     UNQUALIPIBD 
SONS. 


PBR- 


A  very  eminent  builder  furnished  a  solicitior 
with  an  office  on  his  premises,  and  there  the 
latter  transacted  the  business  of  all  the  leases 
the  builder  had  to  grant,  the  professional  bills      '    .  ,       l-  v  i. 
for  which  amounted  to  several  hundreds  per  P"acipie  which  has  1 
annum  for  some  years.   The  builder  transacted !  «PO»  "*  ™«  «"^*7  • 
no  pst  of  the  bnsiiiess  nor  received  any  of  the  i 
bills,  but  the  solicitor  did  the  whole,  and  re- ' 
ceived  and  gave  receipts  in  his  own  name  for 
the  money  paid  by  the  lessees.    The  solicitor 
was  a  dulv  mialified  person,  and  between  him 
and  the  bmlder  was  an  arrangement  for  the 
builder  to  tadce  from  the  solicitor  all  the  money 
thus  received,  and  aUow  the  latter  a  salary 
about  200/.'  a  year.    I  take  it  for  granted  the 
builder  found  the  eocpenditure,  but  as  no  parties 
got  their  leases  without  pacing  the  sohcitor's 
oiB,  that  amounted  to  nothing.    The  solicitor 
beoone  indebted  to,  and,  I  believe,  behaved 
verjr  iH  to  a  client  of  mine,  who  having  got  an 
intimation  of  this  contract,  so  creditable  to  our 
profession,  desired  me  to  oppose  the  senator 
on  his  application  to  be  dischaived  by  the 
Insolvent  Court.    I  did  ^o,  and  he  told  the 
whole  truth  to  my  counsel  just  as  I  have  de- 
tailed it  to  you.    My  client  talked  of  getting 
him  struck  off  the  riXls,  and  I  felt  more  indig- 
nant at  the  builder's  conduct,  which  I  con- 
sidered a  gross  insult  on  the  profession.    I  was 
Sony  for  the  attorney,  a  young  man  with  a 
femOy,  and  as  you,  Mr.  Editor,  are  behind  the 
scenes,  you  can  make  allowance  for  distress, 
*  However,    I    had    to    obey   my   client's 
instmctioiur,    and    consulted    several   profes. 
sional  acquaintances,  who  all  expressea  great 
indignation  at  the  conduct  of  the  builder  and 
solicitor,  and  said,  there  could  be  no  doubt  that 
one  could  hie  punished  and  the  other  struck  off 
the  roll,  but  when  I  reouested  to  be  referred  to 
authorities  none  coulo  be  found.    You  will 
observe,  that  no  unqualified  person  practised 
or  was  permitted  to  practise  m  the  name  of  a 
solicitor.     The  builder  got  the  solicitor  his 
business,  the  solicitor  did  it,  (being  duly  quali- 
fied,) and  received  the  amount  of  his  bills. 
T^e  money  thus  acquired  was  the  solicitor's 
own,  and  he  might  give  it  to  the  builder,  to 
me,  to  you,  &c.  &c.    He  might  do  as  he  would 
with  his  own.    The  opinion  of  a  very  eminent 


barrister  was  taken,  and  he  considered  the 
parties  were  out  of  the  reach  of  the  law.  This 
18  the  sort  of  case  alluded  to  by  your  corre- 
spondent L.,  who  proposes  to  remedy  it  by  an 
examination  on  oath  of  suspected  partiea*  be* 
fore  the  Law  Society;  but,  though  I  should 
like  to  punish  the  bmlder,  who,  with  others  of 
his  fraternity  continue,  /  am  told^  to  this  day, 
in  the  practices  aforesaid,  I  codTess  I  do  not 
like  L,'s  remedy,  and  wish  he  or  some  of  your 
correspondents  could  devise  some  other  means 
to  check  apfictice  so  ^sgracefiil  to  our  pro* 
fession.  Tlie  difficulty  is,  that  sometimes  the 
giving  up  of  part  of  a  professional  man's  proits 
on  a  fair  contract  is  a  mere  act  of  justice,  as  is 
the  case  of  the  widow  and  famihr  of  an  attorney 
receiving  an  annuity,  or  part  oi  the  profits  of  a 
business  from  the  surviving  partners.  I  know 
some  instances  of  this»  and  you  cannot  m  to 
a  solicitor,  who  has  received  the  amount  of  lus 
bin  legally  earned,  "You  shall  not  do  as  you 
please  with  your  own  property,"  and  how  is 
any  line  to  be  drawn  without  infringing  on  a 
y  ..  , i^r*^  !._.  f^j.  centuries  been  acted 
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LAW  PROMOTIONS. 

ADMIRALTY  COUNSBL. 

Richard  Godson,  Esq.,  O.  C,  M.  P.,  of  the 
Oxford  Circuity  has  been  appointed  Counsel  to 
the  Admiralty. 

HBW  QUBBN'S   COUNSBL*. 

Common  Law  Bar. 

Lebbens  Charies  Humfrey,  Esq,,  M.A.,  of 
the  Midland  Ciwjuit,  called  to  the  bar  17& 
June,  1823,  by  the  Society  of  Lincoln's  Inn. 

Russell  Gumey,  Esq.,  (second  son  of  Sk 
John  Gumey,  late  Baron  of  the  Exchequer,)  of 
the  Home  CJrcoit,  called  to  the  bar  2 let  Nov., 
1828,  by  the  Inner  Temple. 

George  Medd  Butt,  Esq.,  of  the  Western 
OiTCuit,  called  25th  June,  1830,  by  the  Inner 
Temple.  _  *    ,_     » 

Montagu  Chambers,  Esq.,  of  the  Homa 
Circuit,  catted  8th  February,  1828,  by  Lab* 
coin's  Inn. 

Equity  Bar, 

WiUiam  Lee,  Esq.,  called  to  the  bar  2d 
July,  1813,  by  the  Inner  Temple. 

John  Biltingsley  Parry,  Esq.,  called  to  the 
bar  12th  November,  1824,  by  Lincoln's  Inn. 

William  I^  Wood,  Esq.,  M.A.,(son  of  the 
late  Sir  Matthew  Wood,  Bart.,)  called  to  the 
bar  2Sd  Nov,  1827,  by  Lincohi's  Inn. 


aiufii*s  Vend. 

Sth  Victoria,  %Oth  Ftb.  18*5. 
Tnis  Court  will,  on-  Saturday  the  1st  dajr  of 
March  next,  at  10  o'clock  a.  m.,  hold  a  Sitting, 
and  will  deliver  judgment  in  cases  that  hare  hoen 

By  the  Court. 
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LIST  OF  SHKRIFF8,  UNDBR-SHERIFn^ 

fl'HE  following  ha&  been  Uken,  with  the  latest  corrections,  from^Ludman  &  Cox's  Iiat»  ai# 
Anctkmeere,  as  now  allowed  by  the  Masters  of  the  Common  Law  Courts.] 

Warrants  for  all  places  marked  thus  (♦)  are  not  granted  in  towa.— - 
ENGLAND. 
Omffftei,  kc.  Sheriff*. 

IMfordsbire  .     William  Btrtholomew  Hi^ins.  of  Turrey,  Esq.     .  .  .- 


Berkshire 
*Berfrick-U|>on-Tvreed 
Bristol,  City  of      . 
Backinghmmtbire  . 
Cambridge  and  Hunts. 

*CaDterbury,  City  of 
Chesbire  • 

*Cb68ter,  City  of    . 
'^Cinque  Ports 

ComH'all 

CoTentr)',  City  of  . 

Cumberl4nd  • 
Derbytbire     • 

I>OTonsbire  . 

Dorsetshire  • 

*Dorhsm  •        • 
Essex    . 

*Ezeter,  City  of      • 
*Glouce8tenbire      • 

Gloucester,  City  of 
Uampsbire 

Herefordabire         • 

Hertfordibire         • 


John  Blijrb  MoDck,  of  Coley  Park,  Ksq.      .  .  .  • 

George  Gilcbriat,  of  Beririck-upeo«Tireed,  Ksq.   . 

Jobo  Harding,  of  Clifton,  Ksq .        * 

Kdmund  Fmncis  Dayrell,  of  Lillingstone  Dayrell,  Esq.  '  . 

John  Bonfoy  Rooper,  of  Abbotts  Riptoo,  Esq. 

Josepb  J sckson,  of  St.  Margaret  Street,  Esq. 

Sir  WillisiD  Tboroas  Stanley  Massey  Stanley,  of  Heoton  Park,  Bart. 

KdirardTibton,  of  Chester,  Ew).   .  .  .  •  • 

His  Grace  the  Duke  of  Wellington  .... 


Francis  Rodd,  of  Trebatba  Hall,  Etq.         .  .  .  •  • 

Act  5  &  6  Vict.  Clio,  sec.  10,  abolished  the  office  of  Sheriff  for  this  otty.aad 

Timothy  Fetherstonhaugb,  of  The  College,  Kirkoswahl,  Esq. 
Thomas  Pares,  of  Hopwell  Hall,  Esq.  a 


Edward  Simooe  Drevre,  of  The  Grange,  Esq. 
Edward  Balston,  of  Corfe  Hill,  Eso. 
John  Waiiam  Williamson,  of  Wbickham,  Esq. 
George  Round,  of  Colchester,  Esq. 


WtUium  Dennis  Moore,  of  Exeter,  Esq.     . 
Edmund  Hopkinson,  of  Edgeworth  Msnor,  Esq.     • 

CharieaParker,  ofGkincester,  Esq.  .        .  .  • 

Sir  Riehard  Godin  Simeon,  of  Swainatone,  Isle  of  Wight,  Bsrt. 

Jamea  King  King,  of  Staunton  Psrk,  Esq. 

Sir  Henry  Meuz,  of  Theobald'a  Park,  Bart. 


Huntingdon  and  Camb. .     John  Bonfey  Rooper,  of  Abbotts  Ripton,  Esq. 


Kent     , 

*Klngsron-upbn-HuU 
*Lanca8bira    • 

LeicesterftLire 

Lincolnshire  • 

^Lincoln,  City  of    • 

Litchfield,  City  of . 
London,  City  of    . 

Middlesex     . 

Honmouththire 

Newcastle-upon-Tyne 
Norfolk, 

•Non^icb, City  of  . 
Northamptonshire  . 

Northumbertond 


Sir  Moses  Montefiore,  East  Cliff  Lodge,  St.  Lawrence,  Isle  of  Thanel,  Kt. 


Robert  Harrison,  of  Kingston-npon-HuIl  Esq. 
Pudsey  Dawson,  of  Hornby  Castle,  Hornby,  Esq. 

William  Corbet  Smith,  of  Bitteswell  Hsil,  Esq. 

Thomis  Coltmnn,  of  Hagnaby  Priory,  Esq. 

John  SummerMslei,  of  Lincoln,  Esq. 


.Tohn  Tbaynia  Blood,  of  Lichfield,  Esq. 
William  Hunter,  of  10,  Finsbury  Circus,  Esq . 

Jtobert  Sidney,  of  Ley  ton  House,  Ley  ton,  Essex,  Esq. 

Willism  Phillips,  of  Whitsun  House,  Esq. 


John  Festherstone  Ayton,  of  Newcastle-npon*Tyiie,  Esq. 
Tbeophilus  Russell  Buckworth,of  Cockley  Cley,  Esq. 

John  Betts,  of  Norwich,  Esq. 

I1ie  Honourable  Richard  Watson,  of  Rockingham  Castle 

Ralph  Carr,  of  Hedgley,  Esq. 


Li$t  of  Sheriffs,  ^c.  32^ 

DBTUTIES,  AND  AGENTS  FOR  1845. 
^uf  Inve  appended  to  their  publication  a  very  useful  Table  of  the  Fees  of  Menffb.  Bailifis,  nn^ 

Ofiee  Hours,  in  Term,  from  1 1  to  4 ;  and  in  Vacation,  from  1 1  to  5. 

ENGLAND. 

Under 'Sker^i.  Deputin  and  Town  Agpiti. 

Maasn.  Sbarmiin  and  Turnlej,  of  Bedford     .        .    Messrs.  Meg^n,  Pringle  U  Co.,  3,  Kiri,'»  Ro«dr- 

Bedford  Rotr. 
Edvard  Vines,  of  Keading,  Esq.  .        .   Messrs.  Abbott,  Jenkins  and  AbboU,  8,  New  Inn. 

Robert  Home,  of  Berwick-upon-lVeed,  Esq.  .   Joseph  Warner  Bromley,  1,  Soulli  Sq.,  Gray's  Ian. 

William  Od/  Hare,  of  Krifttol.  Esq.       .  .   Messrs.  Bridges  and  Mason,  93,  Red  Lion  Square. 

Aeton  Tindal,  of  Aylesbury.  Esq Owen  Tickel  Alger.  S7,  Bedford  Row. 

GeorgeGameDay,  ofSt.  iVes.  Esq.      .  .  Messrs.  Milne.  Parry,  Milne  &  Morris,  2.  Harcourt 

Buildings,  Temple. 
Robert  George  Cbipperfield,  of  Canterbury.  Esq.    Thomas  Kirk,- 10.  Symond*s  Inn,  Chancery  Lane. 
William  Eaton  Mousley,  of  Derby,  Ew].  (A.  IJ.  John 

Hostage,  of  Chester.  Esq.)  .  .  .  Messrs.  Gregory,  Faulkner  U  Co.,  1 .  Bedford  Row. 
John  Fiocbeic  Maddock.  of  Chester,  Esq.  .  .  John  Philpot,jun.,S.  Southampton  St..  Bloomsbury. 
ThoHMs  Pain,  of  Dorer.  Esq Messrs.  Watennao,  Wright,  Kingsford,  23,  Essex 

Street.  Strand. 
Tboaaaa  Whitford,  ofSt.Columb,  Esq.   .        .        •   Messrs    Payoter  and  Ollard.  15,  South  Square, 

Gray*s  Inn. 
WamiiUafe  now  granted  by  the  Sheriff  of  W a  r- 

WICKSHIBB. 

Silas  Soul,  of  Carlisle,  Eaq George  Carew.  9.  LiocolnVInn-Fields. 

John  BarbAr,  of  Derby,  Esq Messrs.   Gregory,  Faulkner  and  Co..  1,  Bedfbrit 

Row. 
Mark  Kennaway,of  Exeter.  Esq.  •        .        .    Messrs.  Finch  &  Ne^p,  57,  Linooln's-Inn-Fields. 

William  ManSeld,  of  Dorchester,  Esq.  .        .        .   Messrs.  Rhodes  and  Lane,  63.  Chancery  Lane. 
Thonaa  Griffith,  of  Durham.  Esq.  .        .   James  Griffith,  6,  Raymond  Build?.,  Gray's  Inn. 

Jolin  Riogler  Thomson.  Esq.  (  A.  U.  Thomas  Mor- 

If^nGepp.  of  Chelmsford.  Esq.)     .  .  Thomas  Wright  Nelson,  69,  Cheapside/ 

Edwin  Force,  of  Exeter.  Esq.        ....   William  Harris,  5.  Stone  Buildings,  LinoolnV  Inn. 
J(rfiii  Burrop.  of  the  City  of  Gloucester,  Esq.  .   Messrs.  Jones.  Trinder  U  Tudway,  1 ,  John  Street,. 

Bedford  Row. 
JohnLov^grore,  of  Gloucester,  Esq.     •  .  Messrs.  Nieholls  and  Doyle,  48,  Bedford  Row. 

Charles  Seagrim,  of  Winchester,  Esq.    •  .   Messrs.   Hicks  and    Braikenridge,   16,  Bartlett's. 

Buildings.  Holbom. 
Riebard  Underwood,  of  Castle  Street,  Hereford. 

£eq George  Fleydell  Wilton,  1,  Raymond*s  Buildings. 

Jlaasrs.  Longmore  and  Sworder,  of  Hertford  .   Messrs.  Hawkins,  Blozham,  Stocker  and  Bloxham. 

S,  New  Boswell  Court. 
George  Game  Day,  of  St.  Ires.  Esq.      .        .        .   Messrs.  Mybe,  Parry,  Mylne  and  Morris.  2,  Har- 

court  Buildings,  Temple. 
Darld  Williams  Wire,  9,  St.Swithin's  Lane,  Lon- 

doo.Eaq Messrs.  Palmer,  France  &  Palmer,  «4,  Bedf.  Row. 

Jofaa  Eamsbaw,  of  Kingston-upon-Hull,  Esq.        .  Zachary  Brooke,  17.  Featherstone  Builds.,  Holboro. 
Joba  Higgio,  Jun.  of  Lancaster,  Esq.  (.4.U.  John  ^.      .  „^ 

StanfieM.  of  Preston,  Esq.)  ....  Messrs.  Bell,  Brodriek  &  Roll,  9.  Bow  Church  Yd. 
Bobart  William  For,  of  Lutterworth,  Esq.  (A.  U.  «    «       . 

William  Gregory,  of  Leicester.  Esq.  .  .  Messrs.  Campbell  and  Witty,  tl.  Esses  St.  Strand. 
Jobs  Walker,  of  Spilsby,  Esq.  (A .  U.  Henry     iU   Messrs.  Taylor  and  Collisson.  t8.  Great  James  St.. 

liams,  of  Lincoln,  f^q.) Bedford  Row. 

Richard  Mason,  of  Ltncob.  Esq Messrs.  Taylor  and  CoUisson,  38,  Great  James  St.. 

Bedford  Row. 
Fmcia  Egginton,  of  Lichfield,  Esq.       .        .        .  Messrs.  Lawrence,  «5.  Old  Fish  St.,  Doctors'  Corns, 
William  Henry  Ashurst,  Esq.,  137,  Cheapaide        .     I  Secondaries*  Office,  5,  Basinghall  Street. 
Caoige  Marten.  Esq .,  Commercial  Chambers,  Mine-    <l 

UigLane ( Messrs.  Burehell,  24.  Red  Lion  Souare. 

Cbarlaa  Piothero,  of  Rewport,  Esq.       .        .        .   George  Hall,  1 1 ,  New  Boswell  Ct..  Lincoln's  Inn. 

Messrs.  Raimoodi  and  Gooday,  14,  South  Square. 
William  Harie,  of  Neweastle-opon-Tyne,  Eso.       .  Gray's  Inn. 

Clwriea  Bonner,  of  Spalding,  Esq.  (A.  U.  Messia.  «      .    ,.   « 

Adam  Taylor  and  Sons,  Norwich)  .        .        .   Messrs.  Temple  and  Bonner.  16,  FurniraU  Inn. 
JabaOddin  Taylor,  of  Norwich.  Esq.    .        .        .  Messrs.  White  &  Boniett.  35.  Lmcoln's-InnlieWa. 
Haary  Lamb,  of  Kettering,  Esq MessrsGrimaldi.  Stables  &  Bum,  1,Copthall  Court,. 

Paiapine  George  Ellison,  of  Newcaatle-upon-Tyiie,   Meears.  k%mon,  Pringle  &  Co.,  3,  King^  Road 


3t$ 

Nottinghamshire    • 

NottiDgham,  Town  of 
Oxfoj^dthire  . 

•Poole,  Town  of      . 

Rutlandshire . 

Shropshire     . 

Somersetshire         .  • 
•Sonthamptoli.  Town  of 
Sraffordshira  . 
Suffolk  . 
Surrey  • 
Sussex  . 
Warwickshire 

Westmoreland 
Wiltshire 

Worcestershire 

Worcestsr^Cityof. 
Yorkshire 
•Vork,  Cityof 


•Anglesea 

*CarDarvons]ure 
•Denbighshire 

•Flintshire 

•Merionethshire 
•Montgomeryshire 


List  of  Sheriffs,  SfC* 

William  Hodgson,  Barrow,  of  Southwell,  Esq.        • 

William  Knight,  of  Nottingham,  £sq« 

Joba  Sydney  Uorth,  of  VVroxton  Abbey,  Bfq. 

William  Pearce,  of  Poole,  Esq. 

Henry  Benaet  Pierr«pont,  of  Ryhall,  Esq. 

St.  John  Chirerton  Char2eton,of  Apley  Castle,  Esq. 

John  Lee  Lee,  of  Dillington  House,  Esq.    . 

Joseph  Ball,  of  Southampton,  Esq. 

Charles  Smith  Forster,  of  Hamstead  Hall,  Esq. 

Henry  Wilson,  of  SCowlangtoft,  Esq. 

Riehard  Fuller,  of  The  Rookery,  Dorking,  Esq.     ^ 

James  Ba^il  Daubus,  of  Offington,  Esq.     . 

James  Roberta  West,  of  Alscot,  Esq. 

The  Right  Hon.  the  Earl  of  Tbanet 
Wade  Browne,  of  Monkton  Farleigh,  Esq. 

Thomas  Simcox  Lea,  of  A&tley  Hall,  Esq.  • 

Edward  Lloyd,  of  Barbowme,  Esq.  •. 

Sir  William  Bryan  Cooke,  of  Wbeatley,  Bart. 
Henry  Bellerby,  of  York,  Esq. 


•Breconshire   • 
•Cardiganshire  • 

Carmarthen,  Borough  of 

Carmarthenshire  • 

•Glamorganshire      .        • 
•Haverfordwest,  Town  of 
•Pembrokeshire 
Radnorshire  . 


NORTH  WALES. 
Robert  John  Hughes,  of  Plas  Llangoed,  Esq. 

Postponed  at  present. 

Charles  Wynne,  of  Garthmeilio,  near  Cerrigydrindion,  Esq. 

Ralph  Richardson,  of  Greenfield  Hall,  near  Holywell,  Esq. 

Richard  Watkin  Price,  of  Rbiwias,  Esq.     . 
John  Winder  Lyon  Winder,  of  Vaynor  Park,  Esq. 

SOUTH  WALES. 

William  Williams,  of  A berpergwro,  Esq.     . 
John  Lloyd  Davies,  of  AUtyrodin,  Esq. 


John  Lewis  Brigstecke,  of  Carmarthen,  Esq. 

David  Jones,  of  Glanbrane  Park,  Llandovery,  Esq. 

Robert  Savonra,  of  Trecastle,  Esq. 
Mr.  John  Uewellin,  of  Hill  Street 
Abel  Lewis  Gower,  of  Castlemalgwynne.  Ksq. 
James  Davies,  of  Colver,  Radnorshire,  and  of  Moorcourt, 
Herefordshire.  Esq.  .  .       •     * 


KiogtOB, 


RECENT   DECISIONS   IN  THE   SUPE- 
RIOR  COURTS. 


l^orlr  <irtanrrlIor. 

IReportedbif  Wm.  Finnellv,  Esq.,  Barrister 

at  LawJ] 

LUNACY.  — PBAGTICB. 

Upon  the  issuing  qf  a  commissifm  of  hmaey, 
a  party  who,  by  reason  of  the  aUeged  hma* 
tic's  contracts,  has  such  an  interest  as  en' 
titles  him  to  traverse  the  inquisition,  toiU 
not  be  allowed  to  atten^the  execution  of  the 
commission  by  counsel,  unless  he  submits  to 
be  bound  by  the  finding  of  the  jury. 

Therk  were  two  petitions  in  this  matter; 


i  one  presented  by  Mrs.  Watts,  the  wib  of  the 

'  alleged  lunatic,  on  the  4th  of  Norenbvr  lMt» 

praying^  that  a  commiMioii  might  be  iMoad  to 

inquire  into  his  state  of  mind ;  the  other,  pre* 

sented  on  the  22nd  of  the  same  moiid^  by 

'  Miss  Slisa  Snook,  praying  that  tach  conuus- 

\  sion  might  not  be  issued,  or,  if  issued,  that  ahe 

'might   be  allowed   to   attml   the  executfott 

thereof  by  counsel,  to  cross-examhie  the  wit* 

nesses  in  support  of  it,  and  to  examme  wit* 

nesses  of  her  own  ^g^nst  it. 

The  former  petition  stated  (among  other 
things)  that  the  said  Geoiga  Watts  i»  and  hw 
been  for  upwards  of  twen^  yean  ao  dupnveA 
;  of  reason  as  to  be  unable  to  gofvn  hlwiilf  or 
manage  his  affairs ;  tha*  in  1811  be  ak^ped 
off  the  fore-finger  of  his  left  hand,  and  bemg 
j asked  why  he  did  so,  he  answered,  "The 
;  Scripture  saith,  <  If  thy  right  hand  oflbnd  tiiee, 
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IMud  fininian.  Bm<m,  of  Southwell,  Em 
<A.  y.  John  BMWfter,  of  Nottingbim.  Eaq.V ' 
Cbn»toplier  Swwd,  of  Nottinghmm,  EsqT   . 
^oel  Co<^r,  of  Henley-npon-Thwnoi.  Etq. 
Honiy  Moonog  Aldridge,  of  Poole,  Esq. 

WillimHopkinsoD,  of  Stamford,  Esq.    , 

WSDwm  Nock,  of  WeUington,  Esq.  (A.  U.  Josbaa 

,lo1iB  Peele,  of  Slnewsbury,  Esq.)    . 
Efw«d  Colee,  of  Ttimten,  Esq.     .        . 
BsBhtfd  Blaocberd,  of  Southampton,  Esq.     . 
M«»».  Keen  and  Hand,  of  Statfbrd 
Hwnr  Wayman,  of  Bury  St.  Edmonds,  Esq. . 
Mark  Saallpiece,  of  Dorking,  Esq.         .        . 
Thomas  Fnmce,  «4,  Bedford  Row,  London,  Esq.  . 
Thomas  Heath,  of  Warwick,  Esq.  •        .        .        . 

John  Heelis,  of  Appleby,  Esq. 

William  Stone,  of  Bradford,  Esq.    (A.  U.,  M.  T.' 

Hodding,  of  Salisbary,  Esq.)  .... 
Hmrr  Saunders,  of  Kiddenninster,  Esq.  (A.  U. 

Meflara.Gillam8nd  Son,  of  Worcester)   . 
Behest  Tomkins  Res,  of  Wonjeater,  Esq.       . 
Men  Henry  Anderson,  of  the  City  of  York,  Esq. 
Heniy  Riebardsoo,  of  York,  Esq.  .        .        . 

NORTH  WALES. 

Messw.WiUiams  and  Breeze,  of  PortmadookrA.U,  Robert  Wynne    Williams,  S,   Paper    Butldinn, 
RobCTt  Pntchard,  of  Llwydiarth,  Eagob,  ^.)  Temple* 

Edward  Robert  Batler,  Esq.  (A .  U.  James  Vaughan 

Horne.  of  Denbigh.  Esq Edward  Robert  BuUer,  7,  FurniTal's  Ino. 

HeeaM.  Roberts  and  Son,  of  Mold         .  ..   Msssrs.  Milne.  Parry,  Milne  and  Morris,  2,  Har^ 

court  Buildings,  Temple. 
.   Robert  Wynne  Williams,  3,  Paper  Builds.,  Temple. 
•   Harvey  Bowen  Jones,  22,  Austen  Friars. 


Messrs.  Capea  and  Stuart,  1,  Field  Ct,  Gray** Inn. 

Mesars.  Holme,  Loftna  and  Yonng,  10,  Nesr  Inn. 

Charlea  Berkeley,  52,  liacoltt's-Inn-Fielda. 

Messrs.  Cuvelje,  Skilbeck  and  Hail,  19,  South- 
ampton Buildings. 

Messrs.  Taylor  and  CoUiseoo,  28,  Great  James  St., 
Bedford  Row. 

Edward  Smith  Bigg,  38,  Southampton  Buildings. 
Measra.  W.&  E.  Dyne,  61,  Lincoln's- bin. Firids. 
Mesars.  Daviea&  Son,  21,  Warwick  St.,  Regent  St. 
Measra.  White,  Eyre  &  White,  11,  Bedford  Row. 
Measra.  Walter  and  Pemherton,  4,  Symond*8  Inn. 
Messrs.  Abbott,  Jenkins  and  Abbott.  8,  New  Inn. 
Messrs.  Pahner,  France  &  Palmer,  24,  B«d«>rd  Row. 
Messrs.  Ensor  and  Pittendreigh,  14,  South  Square^ 

Gray*s  Inn. 
George  Mounaey  Gray,  9,  Staple  Inn. 

Messrs.  Smith  &  Atldns,  12,  Serjeant's  Inn,  Fleet  St. 

Messrs.  Cardalea  and  Iliflfe,  2,  Bedford  Row. 
George  Hall,  11,  Mew  Boswell  Court. 
Charles  Lever,  10,  King*a  Road,  Bedford  Row. 
None  erer  sfpointed. 


Mensnu  Williams  and  Breeze,  of  Portmadoc 
Ckartes  Thomas  Woosman,  of  Newton,  Esq. 


SOUTH  WALES. 


Tbomaa  Morgan,  (firm,  Erans  and   Morgan,)  of  Messrs.  Jones,  Trinder  and  Tudway,  1,  John  Sc» 

Card  inn.  Esq Bedford  Row. 

QeorgB  Thomaa,  Jun.,  I4immas  St.,  Carmarthen-  Messrs.  Rickarda  and  Walket,  29,  Lincoln's-Ina- 

ahire.  Esq •        .  Fields. 

Darid  Thomas,  of  Brecon,  Eso.  (A.  U.  Charles 

Bishop,  of  LlandoTery,  Esq.)         .        .        •  Henry  Hammond,  16.  Furniral's  Inn. 

William  Lewis,  of  Bridgend,  Esq.  .        .        .  Isaac  Wrentmore,  19,  Lincoln's-Inn-Fields. 

to  whoa  all  Writs  must  be  sent      ....  No  Under-Sheriff  or  Agent  ever  appointed. 

William  Amlot,  of  Cardigan,  Esq.  .        •        .  Richard  Nation,  4,  Orchard  St.,  Portman  Square . 

Richard  Banks,  of  Kington,  Herefordshire,  Esq.    .  Henry  Hammond,  16,  FumiT^l*s  Inn. 


cot  it  off;'  and  why  not  the  left  V  thai  in 
1S3S  he  plucked  out  his  left  eye,  and  being 
ttked  why  he  did  so,  lie  anawered,  "The 
Scripture  aaitfa,  *  If  thy  right  eye  offend  thee, 
fkaA  it  out ;'  and  why  not  the  left  >" 

The  petition  by  Miss  Snook,  admitting  the 
allef^  lunatie  to  have  been  sometimes  of 
feeble  understanding,  arising  from  epileptic  fits 
l&d  otbflT  temporary  causes,  denied  that  he  was 
insane,  and  alleged  that  the  object  of  the  wife 
in  seeking  a  declaration  of  his  msanity  was  for 
the  purpose  of  defeating  certain  mortgages 
granted  oj  him  in  1834,  and  1835,  and  1836, 
to  the  petitioner's  brother,  William  Snook,  on 
wbose  death  without  issue,  in  1843,  petitioner, 
his  sole  next  of  kin,  became  also  his  legal  per- 
sonal representative,  now  entitled  to  the  said 
iBMtgages. 

Both  petitions  were  heard  by  the  Lord  Chan- 


cellor on  the  19th  and  20th  of  December  last* 
when  his  lordship,  in  regard  of  the  conflicting 
affidavits,  decided  on  deputing  Dr.  Southey  to 
visit  the  supposed  lunatic,  ana  to  report  on  his 
state  of  mind. 

The  matter  came  now  to  be  further  heard, 
upon  Dr.  Southey's  report  and  further  affida- 
vits ;  Mr.  fVak^Md  and  Mr.  Wright  being  for 
Mrs.  Walts,  and  Mr.  Andermm  and  Mr.  Bird 
for  Miss  Snook. 

The  Lord  Chancellor  said  he  had  made  up 
his  mind  to  issue  the  commission.  Hie  affida- 
vits filed  on  both  sides,  as  well  as  Dr.  Southey's 
report,  showed  that  the  gentleman  was  a  fit 
subject  for  a  commission. 

Mr.  Anderson  and  Mr.  Bird  then  asked  that 
Miss  Snook  might  be  allowed  to  attend  the 
execution  of  the  commission  according  to  the 
alternative  prayer  of  her  petition,    lliat  per- 
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mission  might  save  the  trouble  and  costs  to  all 
oarties  of  a  traverse  of  the  inquisition^  to  which 
Miss  Snook  was  entitled  as  having  an  interest 
in  the  contracts  made  by  the  alleged  lunatic 
with  William  Snook;  Ex  parte  HaU^  For 
twenty  years^  daring  which  Mrs.  Watts  al- 
leged that  her  husband  had  been  insane,  he 
had  been  allowed  by  her  and  the  family  to  con- 
tract debts  bv  mortgaging  his  estates,  the  wife 
joining  in  these  contracts^  and  applying  the 
proceeds  Uf  the  support  of  the  family.  It  was 
most  material  to  the  interests  of  Miss  Snook, 
who  holds  mortgages  on  the  property  to  the 
|moant  of  8,000/.  and  more,  to  be  allowed  to 
attend  the  execution  of  the  commission,  and 
prevent  the  insanity  to  be  esUblished  so  as  to 
override  her  securities.  For  that  permission 
she  was  Mrilling  to  submit  to  any  terms  his 
lordship  should,  at  the  termination  of  the  in- 
quiry, think  proper  to  impose  on  her  in  respect 
to  costs. 

The  Lord  ChamceUor  observed  that»  inde- 
pendently of  the  costs  of  the  opposing  party, 
the  costs  of  the  execution  of  the  commission  I 
would  be  greatly  increased  to  the  party  prose- 1 
cuting  it,  by  reason  of  the  opposition.  Miss ; 
Snook  had  a  right  to  traverse  the  finding  of  i 
the  jury.  As  she  was  not  willing  to  be  bound ' 
by  the  result  of  the  inquiry,  but  would  have ' 
the  liberty  to  traverse  reserved  to  her,  the 
present  application  could  not  be  granted. 
There  was  no  case  in  which  a  party  rerosing  to 
be  bound  by  the  result  was  allowed  to  attend 
the  execution  of  a  commission  in  the  way  this 
petitioner  claimed.  His  lordship  would  not  be 
the  first  to  establish  such  a  rule  as  to  allow  a 
party  to  put  the  lunatic's  estate  to  costs,  and 
the  next  day  come  to  the  court  for  leave  to  tra- 
verse the  inquisition,  which  could  not  be  re- 
fused. 

The  petition  of  Miss  Snook  was  dismissed 
with  costs. 

In  the  matter  of  Watts,  an  alleged  lunatic, 
Dec.  1844,  and  Jan.  20th,  1845. 


(Before  the  Four  Judges.) 

[Reported  by  John  Hambrton,  Esq.,  Bar* 
rister  at  Law,"] 

ACTION    OF  TRESPASS. — DAMAOR8. 

Jh  an  action  of  trespass  for  issuing  execution 
on  a  judgment  founded  on  a  warrant  of  at- 
tomeyywkickkadafterwardsbeenset  aside  as 
invalid,  tkepiaint^is  not  entitled,  in  the  cal- 
culation of  his  damages,  to  recover  the  costs 
incurred  by  him  in  an  application  to  the 
court  to  set  aside  the  warrant  qf  attorney. 

This  was  an  action  of  trespass.  The  decla- 
ration alleged  that  a  judgment  had  been  entered 
acainst  the  plaintiff  on  a  warrant  of  attorney, 
that  execution  issued,  and  that  his  goods  were 


seized  under  the  exeeution.  It  then  went  on  ' 
to  allege,  that  by  reason  of  the  conduct  of  Ae 
defen(£mt8  the  plaintiff  was  greatly  injured,  ani 
was  put  to  great  costs  and  charges  in  prevent- 
ing the  sale  of  his  goods,  and  in  setting  aside 
the  judgment  which  had  been  entered  up  oa 
the  warrant  of  attorney.  A  verdict  was  found 
for  the  pkintiffwith  damages,  with  leave  te 
the  defendant  to  move  to  reduce  those  daor 
if  the  court  should  be  of  opinion  that  the  ] 


tiff  was  not  entitled,  in  estimating  his  damages, 
to  take  into  consideration  the  costs  he  had  been 
put  to  in  procuring  the  jud^ent  on  the 
warrant  of  attorney  to  be  set  aside.  Whether 
in  fact  those  costs  could  be  recovered  in  the 
present  action. 

Mr.  Lush  showed  cause. 

The  plaintiff  is  placed  in  this  situation,  he 
has  an  execution  in  his  house,  and  has  no 
means  of  preventing  the  sale  of  his  yropextf, 
unless  he  applies  to  this  court  to  set  aside  the 
judgment  and  warrant  of  attorney.  There  is 
no  other  mode  of  obtaining  relief.  The  jad|f« 
ment  of  the  court  authorises  the  sheriff  to  ntro- 
ceed,  and  unless  costs  are  incurred  to  tmaw 
that  such  judgment  is  invalid,  the  phuntiff  is 
deprived  of  all  redress.  In  Sandbar*  r. 
Thomas,*  it  was  held,  that  in  an  action  for 
maliciously  holding  the  pluntiff  to  bail,  he  was 
entitled  in  the  calculation  of  damages  to  re- 
cover, not  merely  the  taxed  costs,  but  the  costt 
as  between  attomev  and  client.  Lord  Slten» 
borough  says,  "  If  oy  your  act  you  subject  a 
(larty  to  a  legal  liability  to  pay  a  sum  to  an- 
other, you  must  indemnify  him  against  such 
expenses."    The  warrant  of  attorney  was  held 


to  be  invalid,  and  damages  necessarily  i 
quent  on  the  wrongful  act  of  the  defendant* 
have  accrued  to  the  phuntiff. 

Mr.  Jervis  contrit. 

These  costs  cannot  be  recovered  in  the  nre^ 
sent  action.  When  the  application  is  maoe  to 
set  aside  the  judgment  on  the  warrant  of 
attorney,  the  court  has  power  to  award  these 
costs,  and  that  is  the  proper  Ume  to  ^^jP^f- 
This  is  the  ordinary  course  of  practice.  Ke 
court,  or  judge  before  whom  the  application  is 
made,  imposes  those  terms  which  the  cireiim- 
stances  of^the  case  merit.  The  case  that  has 
been  cited  does  not  apply.  The  plaintiff  in  the 
present  action  can  oiuy  recover  the 
which  result  from  the  act  of  trespass  which  1 
been  committed.    (Stopped  by  the  court.) 

Lord  Denman,  C.  J.  The  case  of  T  ~~ 
V.  Thomas,^  does  not  apply.  The  plaintiff  may 
recover  these  costs  in  another  action,  bat  he 
cannot  say  that  these  damages  were  incurred 
by  reason  of  the  act  of  trespass  committed  by 
the  defendants. 

Patteson,    Coleridge,    and    Wightman,    Js., 
concurred. 

Rule  refused  without  costs. 

HoUoway  v.  Turner  and  another.    Q.  B.,  Sit- 
tings in  banco  after  Hilary  Term. 


•  7  Ves.  261. 


1  Starkie,  306. 


Ibid. 
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fiJUpaiUd  by  B.  H. 


WooL&TCB,  Es^,  BaniiUr  at 
Law.} 


SBFERENCE   TO   ARBITRATION. —  RULE    FOR 
PAYMENT  OF   MONl^Y   UNDER   AWARD. 

Where  ajudg^e  order  rtferred  to  the  award 

^ofan  arbitrator  a  cause  and  all  mattere  in 

difference  between  the  parties  to  the  action, 

amd  also  between  the  defendant  and  a  third 

^ ,      person,  who  by  his  own  oojuent  had  become 

.  a  party  to  the  order  of  rrference,  and  the 

arbitrator,  instead  of  finding  specifUnUfy  on 

the  matter  in  difference  between  such  third 

person  and  the  dtfendant,  awards  damages 

to  be  paid  to  him  and  the  plaintiff  by  the 

dtfendant,  as  though  he  had  been  a  party  to 

the  suit,  the  court  discharged  a  rule  calling 

upon  the  defendant  to  pay  the  amount  of 

the  award  and  allocatur. 


Williams,  J.,  on  the  30th  January,  delivered 
judgment.    After  having  stated  the  facta,  hie 
lordship  proceeded : — ^llbe  award  is .  shortly  to 
this    effect:    the  arbitrator  awards   that  the 
plaintiff  had  a  good  cause  of  action,  and  awards 
damages  to  be  paid  by  the  defendant  to  Haw-  . 
kins  and  Cole,  who  became  a  party  in  the  suiL 
of  40s.    It  appears,  therefore,  that  the  award 
was  not  substantively  made  between  the  plain- 
tiff and  defendant  in  the  cause,  and  also  in  the 
matters  in  difference  between  Cole  and  the  de-  , 
fendant ;  but  the  award  treats  the  case  just  as 
though  the  cause  were  a  cause  of  Hawkins  and 
another,  namely.  Cole  v.  Benton,  whereas  it 
appears  to  me  to  be  subject  to  extreme  doubt 
whether  it  is  competent  to  the  arbitrator  to  i^*^ 
troduce  into  the  original  action  a  new  ptarty,  or^* 
whether  there  ought  not  to  be  a  substantive,  and 
independent  finding  as  to  any  ground  of  com- 
plaint which  Cole  might  have  against  the  de- 
fendant.    This  being  very  much  in  the  nature . 
of  a  motion  for  an  attachment,  and  requiring 
equal  strictness,  as  very  similar  consequences, 
hang  upon  it,  I  do  not  think  I  can  consent  to 
make  this  rule  absolute,  the  more  especially  as    . 
there  is  another  remedy  open  to  the  plaintiff, 
namely,  that  of  enforcing  the  award  by  action, 
in  which  its  validity  might  formally  be  Drought 
into  question  and  decided.    This  rule  must, 
therefore  be  discharged. 

Rule  discharged,  without  costs. 

Hawkins  v.  Benton.    Q.  B.  P.  C.    H.  T., 
1845. 


Sxtfifiiirr. 


An  action  of  trespass  having  been  referred 
under  a  judge's  order,  to  which  order  one 
'M^^niam  Cole,  with  his  own  consent,  became  a 
Jpaity,  by  which  it  was  ordered  that  a  verdict 
should  be  entered  for  the  plaintiff,  subject  to 
the  award  of  an  arbitrator ;  and  it  was  referred 
to  the  award,  order,  &c.  to  settle  all  matters 
and  differences  between  the  parties  to  the 
action,  and  between  the  defendant  and  William 
Cole,  and  to  order  and  determine  what  he 
should  think  fit  to  be  done  by  either  party 
respecting  the  matters  in  dispute,  &c. ;  and  the 
arbitrator  having  awarded  that  all  further  pro- 
ceeding in  the  cause  should  cease,  and  that 
the  plaintiff  had  good  cause  of  action  against 

ges  to  be  paid  to  the  plaintiff  and  l^^lliam  Cole,  -^ 

who  consented  to  become  a  party  in  the  cause, 
at  the  sum  of  40s. ;  Best  obtained  a  rule*  call- 
ing upon  the  defendant  to  show  cause  why  he 
should  not  pay  the  amount  of  the  award  and 
the  Master's  allocatur  thereon. 

Gray  now  showed  cause,  on  several  grounds. 
The  second  ground  upon  which  the  jud|jrment 
of  the  court  proceeded  was,  that  the  arbitrator 
was  not  authorised,  because  Cole  had  become 
a  party  to  the  rule  to  treat  him  as  a  party  to 
Uie  suit  of  Hawkins  v.  Benton,  and  that  there 
ought  to  have  been  a  distinct  and  substantive 
finding  on  the  matter  in  difference  between  him 
and  t]&  defendant. 

Best,  in  support  of  the  rule  and  in  answer  to 
the  second  objection,  contended  that  the  order 
of  reference  obviously  treated  Cole  as  a  party 
to  the  suit,  and  cited  Watson  on  Awards,  p.  3, 
where  it  is  said  that  etrangers  to  a  suit  which 
is  referred,  who  are  interested,  may  with  their 
consent  be  made  parties  to  the  rule  or  order, 
and  such  parties  as  to  all  matters  contained  in 
the  submission  will  be  bound  by  the  award  in 
ihe  same  manner  as  parties  to  the  action. 

Cur.  ado.  vult. 


Esa.j  Bar*. 


»  As  to  the  service  of  this  rule,  see  the  case 
oi  Hawkins  v.  Benton,  29  L.  O.,  p.  283,  supra. 


JOINT  CONTRACT. — PLEA   IN    BAR. 

A  judgment  recovered  against  one  of  two  joint 
contractors,  is  of  itself,  without  execution, 
a  good  defence  to  an  action  against  the 
other,  and  such  defence  is  properly  pleadable 
in  bar,  and  not  in  abatement,  and  the  plea 
should  conclude  with  the  ordinary  verifU 
cation. 

Debt  for  goods  sold  and  delivered.— Plea» 
that  the  goods  were  sold  to  the  defendant 
jointly  with  one  Smith,  and  were  to  be  paid  for 
by  the  defendant  jointly  with  Smith;  that 
afterwards  the  plaintiff  impleaded  Smith  for 
the  identicsl  causes  of  action,  and  recovered 
judgment  against  him,  (concluding  with  the 
ordinary  verification.)  Special  demurrer  and 
joinder. 

Henderson,  in  support  of  the  demurrer. 
There  is  no  precedent  or  authority  for  such  a 
plea.  It  is  true  that  in  actions  of  tort,  a  judg- 
ment recovered  against  one  of  several  tort- 
feasors, may  be  pleaded  in  bar  to  tiny  subse- 
quent actions  against  the  others,  but  it  is 
different  with  reepect  to  actions  of  contract. 
The  distincton  is  recognised  in  Browne  v. 
Wootton,  Cro.  Jac.  73.  [Pa  rke,  B.  From  th^ 
report  of  that  case  in  Ye/verton,  p.  67,  it  is 
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endent  that  the  lan|[oage  used  by  the  court  several  special  cauaee ;  first,  that  it  was  a  idea 


had  reference  to  a  joint  and  weotral  bond.] 
The  noint  k  entirely  new;  and  the  dicta  to  be 
fottno  in  the  books  are  somewhat  at  Tariance. 
In  BeU  V.  Bank$,  3  Man.  &  Gran.  258,  MomU^ 
J.  says,  "  It  may  be  that  taking  security  of  a 
higher  nature  from  one  of  two  joint  drotors 
wmiLd  cause  a  merger."  In  Waiten  v.  Smith,  2 
B.  k  Adol.  892,  Lord  Tenterdem  intimates  an 
opinion,  that  a  judgment  recovered  against 
one  joint  debtor  will  be  no  bar  to  an  action 
against  the  other.  The  opinion  of  BoyJey,  J. 
in  Leehmere  v.  Fleteher,  1  Cr.  &  M.  634,  is  to 
the  contrary  effect  In  Comyn's  Digest,  Action, 
(L.  4),  it  is  said,  "  If  two  be  bound  in  a  bond, 
|L  recovery  and  execution  against  one  is  no  bar 
m  an  action  upon  the  same  bond  a^fttnet  the 
other  obligor."  Here  there  is  a  joint  d^bt 
which  may  be  recovered  against  both,  unless 
each  pleads  the  nonjoinder  of  the  other  in 
abatement.  Rice  v.  Shute,  5  Burr.  261 ;  Ejf 
parte  Bryant,  2  Rose  1 ;  Bryant  Withers,  2 
ifaule  &  Sel.  123.  The  case  of  Sheeby  v.  Mai^ 
derviUe,  decided  in  the  supreme  court  of  the 


in  abatement  not  properly  pleaded,  to  mich 
the  answer  is,  that  the  plea  did  not  giw  a 
better  writ,  and  that  it  is  dearly  a  plea  in  bar. 
Secondly,  that  it  amounts  to  the  general  issue ; 
it  does  not,  however,  amount  to  the  general 
issue,  for  it  admits  a  debt  originaUy  doe. 
lliirdly,  that  it  does  not  aver  that  the  debt  ma 
not  doe  from  the  defendant  and  Smith  severally, 
as  well  as  jmntly:  to  which  it  was  proparly 
answered,  that  the  plea  suffieiently  shows'  die 
identical  contract  declared  upon  to  be  joint ; 
and  that  it  cannot  be  contenoed,  primi  facie, 
at  least,  that  the  same  contract  was  both  joint 
and  several;  and  lastly,  it  objected,  that  the 
pka  ought  to  have  concluded  with  a  verifica- 
tion by  ihit  rec<Hrd.  The  court,  however, 
intimated  its  opinion  that  such  an  aver- 
ment, although  proper  when  the  plea  contains 
matter  of  record  only,  was  not  proper  when 
the  averment  of  matter  of  record  was  nized 
with  averments  of  matter  of  fact,  en  which  an 
issue  of  fact  might  be  taken.  In  the  ease  of 
a  plea  of  judgment  recovered  for  die 


United  States  in  America,  and  reported  in  6 1  cause  of  action,  the  matter  of  record  is  the  only 


Crank.  253,  shows  that  this  plea  is  bad.  There 
are  also  objections  to  the  form  of  the  plea, 
namely,  that  it  is  uncertain  whether  the  contract 
was  not  several  as  well  as  joint :  that  the  sub- 
ject matter  should  have  been  pleaded  in  abate* 
ment  and  not  in  bar ;  that  the  plea  amounts  to 


thing  which  can  be  directly  put  in  issue  on  tlie 
plea ;  if  the  judgment  were  recovered  for  an- 
other cause,  there  must  be  a  new  assignment. 
The  matter  of  form  being  disposed  of,  tlie 
question  is  reduced  to  one  of  substanco— 
whether  a  judgment  recovered  against  one  of 


the  general  issue,  and  should  have  concluded  two  joint  contractors  is  a  bar  in  an 


with  a  verification  by  the  record. 

BramtceU,  contrk.  The  plea  affords  a  good 
defence.  None  of  the  cases  cited  bear  upon 
the  point.     In  Comyn's  Digest^  Action,  R.  4,  it 


against  another.  It  is  remarkable  that  tfds 
question  should  never  have  been  actually  de- 
cided in  the  courts  of  this  country.  There  has 
been  apparently  conflicting  dicta  upon  it.   Lord 


is  laid  down  that  "Recovery  against  one  obligor  I  Tenterden,  in  the  case  of  Waiters  v.  Smstk,  ia 
and  execution  will  be  a  bar  in  debt  against  the  •  reported  to  have  said,  that  a  mere  judgment 
other."  Dennis  v.  Potne,  Cro.  Car.  551,  is  also  |  aAinst  one  would  not  be  a  defence  for  another, 
an  authority  to  the  same  effect.  By  the  action  { My  brother  Maule  stated,  in  Sell  v.  Banket, 
against  the  one,  the  matter  has  passed  tn  rem  i  that  a  securitv  by  one  of  two  joint  debtors, 
judicatam.  The  principle  is,  that  where  a  party  might  merge  the  remedy  against  both.  In  tlie 
enters  into  a  joint  contract  he  is  prejudiced  by  case  of  Leachmere  v.  Fletcher,  Bayley,  B. 
being  sued  adone.  Seaton  v.  Henson,2  Lev.  I  strongly  intimated  the  opinion  of  the  Court  of 
220:  Nedham's  case,  8  Co.  13  b.  4s  to  the '  Exchequer  to  be,  that  the  judgment  against 
formal  objections,  it  sufficiently  appears  that  i  one  was  a  bar  for  both  of  two  joint  debtors, 
the  contract  was  ioint  only,  and  not  joint  and  |  although  the  point  was  not  actually  ruled,  » 
several ;  it  would  be  improper  to  conclude  the  i  the  case  did  not  require  it.  In  the  absence  of 
plea  with  a  verification  by  the  record,  as  it  any  positii'e  authonty  upon  the  precise  ooei- 
contains  matters  of  fact  which  if  traversed,  I  tion,  we  must  decide  it  upon  principle  ana  by 
must  be  tried  by  a  jury.  It  cannot  be  a  plea  t  analogy  to  other  authorities ;  and  we  feel  no 
in  abatement^  as  it  does  not  profess  to  give  a  difficulty  in  coming  to  the  conclusion  that  tfw 


better  writ. 

Cwr.  ad  vult. 

Parke,  B.,  (on  the  Ukh  of  December,)  said, 
there  was  a  case  of  King  v.  Hoare,  in  which 
the  plea  to  an  action  of  debt,  stated,  that  the 
contract  in  the  declaration  was  made  by  the 
plaintiff  with  the  defendant  and  one  T.  N. 
Smith,  jointly,  and  not  urith  the  defendant 
alone ;  and  that,  in  1843,  the  plaintiff  recovered 
a  judgment  against  Smith  for  the  same  debt 
with  costs,  as  appears  by  the  record,  which 
judgment  still  remains  in  full  force  and  unre- 
versed, concluding  with  the  common  verifica- 
tion. The  case  was  argued  a  few  days  ago  be- 
fore iny  brothers  Gumey,  Rolfe,  and  myself. 
To  this  plea  there  is  a  demurrer,    assigning 


plea  is  good.  If  there  be  a  breach  of  contrnet, 
or  wron^  done,  or  any  other  cause  of  action  by 
one  against  the  other,  and  judgment  be  r«* 
covered  in  a  court  of  record,  the  judgment  is  a 
bar  to  the  original  cause  of  action,  b^ause  it  i» 
thereby  reduced  to  a  certainty,  and  the  ol^ect 
of  the  suit  obtained  so  far  as  it  can  at  that  stage ; 
and  it  would  be  useless  and  vexatious  to  sub- 
ject the  defendant  to  another  suit,  for  the  pur- 
pose of  obtaining  the  same  result.  Hence  tht 
legal  maxim,  transit  inremjvdieatam,  the  caost 
of  action  is  changed  into  matter  of  record,*- 
which  is  of  a  higher  nature,  and  the  inferior 
remedy  is  mergra  in  the  higher.  And  diis  op- 
pears  to  be  equally  true  when  there  i«  but  o«e 
cause  of  action,  whether  it  be  against  a  single 
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penoD  or  many.  The  judgment  of  the  Court  i  judgment  against  himself;  and,  if  that  he  not 
of  Record  changes  the  nature  of  that  cause  of  |  a  bn*,  the  plnntiiF  might  go  on,  either  to  ob- 
90ioB,  and  pnerenti  it  being  the  subject  of  ^  tain  a  joint  judgment  against  himself  and  hi* 
another  suit,  and  the  cause  of  action  being '  co-contractor,  .so  that  he  would  be  twice 
angle  eannol  afterwards  be  divided  into  two;!  troubled  for  the  same  cause,  or  t^e  plaiotiff 
Ttas  it  has  been  hdd,  that  if  two  commit  a  i  might  obtain  anotha  judgment  against  the  co- 
joint  tort,  tlie  judgment  against  one  is  of  itself,  |  contractor,  so  that  there  would  be  two  separate 
without  execution,  a  sufficient  bar  to  an  ac- Judgments  for  the  same  debt.  Further,  the 
tion  against  the  other  for  the  same  cause,  j  one  would  form  another  exception  to  the  general 
Brawny.  FToo/ton;  and  though  in  the  report  of!  rule,  that  an  action  on  a  joint  debt  barred 
Yehrerton^  expressions  are  uaed  which  at  first  against  one  is  barred  altogether,  the  only  ex- 
«ght  appears  to  take  a  dittinction  between  ac- 1  ception  now  being,  where  one  has  pleade<f 

matter  of  personal  discharge,  as  bankruptcr 
and  certificate.  It  is  quite  clear  indeed,  ana 
was  hardly  disputed,  that  if  there  were  a  plea 
in  abatement,  both  must  be  ioined,  and  if  they 
were,  the  iudgment  pleaded  by  one  would  be  a 
bar  to  botii ;  and  it  if  impossible  to  hold  that 
the  lend  effect  of  judgment  against  one  of  two, 
is  to  depend  on  the  contingency  of  both  being 
sued,  or  the  one  against  whom  judgment  is 
obtained  being  suea  singly,  and  not  pleading 
in  abatement.  These  considerations  lead  us 
satisfactorily  to  the  conchision,  that  where  a 
judgment  bias  been  obtained  for  a  debt  as  well 
as  a  tort,  the  right  given  by  the  record  merges 
the  inferior  remedy  oy  action  for  the  same  debt 
or  tort  agamst  another  party.  During  the  ar- 
gument, a  decision  of  the  Chief  Justice  3far« 
shall,  in  the  superior  court  of  the  United  States, 
was  cited  as  being  contrary  to  the  conclusion 
this  court  has  come  to:  the  case  is  that  of 
Sheeby  v.  Manderoille.  We  need  not  say  that 
we  have  the  greatest  respect  for  every  decision 
of  that  eminent  judge,  but  we  think  the  reason- 
ing attributed  to  him  in  that  report,  is  not 
satisfactory  to  us,  and  we  have  since  been  fur- 
nished with  a  report  of  a  subsequent  case,  in 
which  that  authority  was  cited  and  considered, 
and  in  which  the  Supreme  Judicial  Court  of 
Massachusetts  decided,  that  in  an  action  against 
two,  on  a  joint  note,  a  judgment  against  one 
was  a  bar.  Wordy,  Johnson,  For  these  reasons 
we  are  of  ojMnion  that  our  judgment  must  be 
for  the  defendant. 

Judgment  for  the  defendant. 
King  v.   Hoare.     Exchequer,  Michaelmas. 
Term,  1844. 


tioas  for  unliquidated  dsnages  and  debts,  yet 
tpon  a  eompaiison  of  all  tlM  reports,  it  seems 
eisar  that  tiis  trae  ground  of  the  decision  was 
not  the  circttmslance  of  the  damages  being  un- 
hqoidated.  Chief  Justice  Popham  states  the 
true  ground ;  he  says>  "if  one  hath  iudgment 
to  recover  in  trespass  against  one,  and  damages 
certain,"  (that  is  converted  into  severalty  by  the 
judgment,}  "although  he}be  not  satisfied  he 
shaU  not  have  »  new  action  for  this  trespass :  by 
the  same  reason,  e  eontrt,  if  one  hath  cause  of 
action  against  two,  and  obtains  judgment  against 
tho  one,  he  shall  not  have  remedy  against  the 
otiwr;"  and  "the  diflTerence  betwixt  this  case 
■ad  the  case  of  debt  and  obligation  against  two, 
is,  because  that  every  of  them  is  chargeable 
and  liable  to  the  entire  debt;  and  therefore, 
recovery  against  the  one  is  no  bar  against  the 
other,  until  satisfaction."  And  it  is  quite  dear 
that  Uie  Chief  Justice  was  referring  to  the  case 
of  a  joint  and  several  obligation,  both  from  the 
argament  of  the  counsdi,  as  reported  in  Croke 
James,  and  the  statement  of  the  case  in  Yelver- 
ton.  We  do  not  think  that  the  case  of  a  joint 
contract  can  in  tiiis  respect  be  distinguished  from 
a  joint  tort.  There  is  out  one  cause  of  action  in 
each  case ;  the  party  injured  may  sue  all  the  joint 
tortfeas<»s  or  contractors,  or  he  may  sue  one, 
subject  to  the  riaht  of  pleading  in  abatement  in 
the  one  case,  and  not  in  the  other ;  but  for  the 
purpose  of  this  decision  they  stand  on  the  same 
tootug.  Whether  the  action  is  brought  against 
ooe  or  two,  it  is  for  the  same  cause  of  action. 
The  distmction  between  the  case  of  a  joint  con- 
tract, and  a  joint  and  several  contract,  is  very 
clear.  It  is  argued,  that  each  party  to  a  joint 
eonttact  is  severally  liable,  and  he  is,  in  one 
sense — that  if  sued  severally,  and  he  does  not 
plead  in  abatement,  he  is  liable  to  pa^  the 
entire  debt,  but  he  is  not  severally  liable  in  the 
sama  sense  as  he  is  on  a  ioint  and  several  bond, 
which  instrument,  thougn  on  one  parchment  or 
paper,  in  eiact  comprises  the  joint  bond  of  all 
and  the  sevend  bond  of  each  of  the  obligors,  |  shilton,  Samuel  Richard  Parr,  Nottingham.  Janu- 
and  gives  diflRcrent  remedies  to  the  obligee,  i        ary  Si. 

AaotEer  mode  of  considering  this  case  is  sug-   Thomas,  Edmand,  Worcester.    Jan.  21. 
"  by  Bayley,  B.,  in  the  case  of  Leachmere  I  Smith,  William,  jun..  Sheffield.    Jan.  U. 

'     "  '    -     '        Eatoourt,Charle8Wyatt,  Newport,  lale  of  Wight. 

Jan.  «8. 
Harrev,  Richard,  Dovor.     Jan.  88. 
york,'Joaia8  Ball,  ColeahiU,  Warwick.     Jan.  31. 
HindsoB,  Richard  Grave,   Penrith,  Cumberland. 

Jan.  31. 
King.  Henry,  Maj  field,  Sussex.    Feb.  f . 
Rawlins,  David  Archibald  Dixon,   Market  Har- 

homuffh,  Lancaster.     Feb.  4. 
Oldham,  Henry,  Dublin.    Feb.  7. 


MASTERS  EXTRAORDINARY  IN  CHAN- 
CERY. 

From  Jan,  Silt  to  Feb.  14th,  1845,  both  ineliuive, 
tritk  datu  when  goUUtd,  • 


V.  FUtcner,  and  was  much  discussed  during 
argument,  and  leads  ua  to  the  same  conclusion. 
If  there  be  a  judgment  against  one  of  two  con- 
tractors,  and  the  other  ia  sned  afterwards,  can 
he  plond  in  abatement  or  not  \  If  he  cannot, 
he  would  bo  deprived  of  a  right  by  the  act  of 
tiie  plaimMr,  without  hie  pririty  or  concurrence, 
by  suing  ssaA  obtaining  judgment  a^nst  the 
omr.    If  he  can,  then  he  may  plead  in  bar  the 
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Dusolutions  of  Pr  fessumal  Partnerships.'^Bankrupis. 


Dryrlen,    Eraamas    Heorv,    KiogstoD-upon-HuU. 

Feb.  11. 
Soames,  Francis,  Workingham,  Berka.    Feb.  14. 


DISSOLUTION  OF  PROFESSIONAL  PART- 
NERSHIPS. 

From  Jan,  9\st  to  Feb,  14th,  1845,  both  inelutiot, 
with  dates  whtn  gautted* 

Tyler,  Josepb,  and  Artbor  James  Lane,  T^-Sootb 
Square,  Gray's  Inn,  Attorneys  and  Solicitors. 
Jan.  24. 

Teale,  Edward  Jobn,  and  Robert  Wainbouse,  At- 
torneys and  Solicitors,  Leeds.    Jan.  S4. 

Hannen,  William,  and  Join  Rutter,  Attorneys  and 
Solicitors.  Sbafubury,  Doraet.    Feb.  4. 

JCing,  Henry  Wheeler,  and  George  Ley  King, 
Attorneys  and  Solicitora,  Bristol.     Feb.  14. 

Bailey,  Charles,  and  Henry  Edwards,  Attorneys 
and  Solicitors,  Winchester.     Feb.  14. 


BANKRUPTCIES  SUPERSEDED. 

From  Jan,  2l<t,  to  Feb,  14th,  1845,  both  inclusive, 
with  dates  when  gazetted. 


Brice,  Samuel,  50,  St.  Joha  Street,  Tailor  and 

Draper.   Cfnhism^  Off.  Ass. ;  Gany^  Cbancoy 

Lane.    Jan.  SI. 
BuUough,Jobn,  Hnddersfield,  York,  Cabtoet  If*- 

ker.    Hope,   Off,   Ass.;    Uwit  &  Co.,   Ely 

Place ;  FenUm  U  Co.,  Hudderslield.    Jaii.tl« 
Burrage,     Charlee,    Newgate    Market,     CaroHi 

Butcberand  Cattle  Dealer.    Pennell^OS.AaB.; 

Philipe,  9,  Gray's  Inn  Square.    Jan.  28. 
Burrell,  Jumes,  and  Thomas  Hall,  Thetford,  Nor- 
folk, Iron  founders.    JoAiiwn,  Off.  Ass. ;  Jofai- 

sl()ff.  Chancery  Lane.    Feb.  11. 
Burt,  William,  (late  of  53,  Harrow  Road,  and  novr 

of  86,  Lisson  Grove,  New  Road,)  LodginiT 

Housekeeper.    AUager,  Off.  Ass.;  Lawra*e€ 

&  Co.,  Bucklersbnry.    Jan.  51. 
Cballenor,  John,  45,   White    Street,.  SouthwariE, 

Grocer    and    Cheeaemonger.      Alsager,  Off. 

Ass.  ;    Buchanan  &   Co.,   Basingball  Stroat. 

Feb.  11. 
Chapman,   Edward  John,   Bradford,  York,    (and 

also  of  Birkenhead,  Chester,)  Civil  Engineer 

and  Contractor.    Hope,  Off.  Asa. ;  re6fa,£a8ex 

Street,  Strand.    Jan.  21. 
Christian,   William  Alexander,   Newcastle  Street, 

Strand,  Innkeeper.    PenneU,  Off.  Ass. ;  Fayn- 

ter  &  Co.,  Gray's  Inn.     Feb.  14. 
Collins,  John,  She&eld,  Grocer  «nd  Com  Denier. 

Freeman,  Off.    Ass.;    Duncan,    Featberatoae 

Buildings,  Holborn ;  Unwin,  Sheffield  ;  Biadc- 

frum,  Leeds.     Jan.  31. 


Bnrt.    William,    53,    Harrow   Road,   Paddington,   r^lt,    William    Henry,    1-ong    Melfocd,    Suffolk, 


Jan. 


Boarding  and  Lodging  Housekeeper. 

21. 
Williams,    Thomas,  sen.,  Cardiff,  Iron  Founder, 

Jan.  21. 
Dickin,  Edward,  Tycock,  Denbigh.    Feb.  11. 


Grocer.     Follett,'OS,  Ass.;  HaimondiiL  Co., 
I  South    Square,   Gray's  Inn  ;    Dowman,  jon., 

I         Sudbury.     Feb.  7. 

'  Cottrell,  William,  Compton  Walk,  St.  Mary,  Sontb- 
I  ampton,  Tea  Dealer  and  Grocer.  Jektuau, 
I  Off.   Aas.;  BraiJ^nru/gr,Bartletl'8  Building*, 

I  Holborn  ;  Newman,  Southampton.     Feb.  11. 

:  Dettmer,  William,  50,  Upper  Marylebone  Strent, 
I  .  Piano  Forte  Manufacturer.  Pennell,  Off.  Ass. ; 
I  Hodson  k  Co  ,  King's  Road,  Grav*a  Inn.  Jan. 
1  24. 

j  Evans,   Joseph,   Boorton-on-the-Hill,  Gloucester, 
Argent,  James,  49,  Golden  Lane,  Barbican,  Victu- 1         Innkeeper.  ffutton,Off,  Ass, ;  Tilsey,  Moreton- 
aller.     Belcher,  Off,  Aas,]  Cooke,  King  Street,  in-tbe-Marsb.    Jan.  24. 

Cheapside.    Jan.  31.  Fairdougb,  William,  Liverpool,  Victualler.     Gsse- 


BANKRUPTS. 

From  Jan.  2Ut  to  Feb.  l4th,  1845,  both  inclusive, 
with  dates  when  gazetted. 


Ashbarry,  Joaeph  Holm  Lacy,  Hereford,  Farmer 
and  Timber  Merchant.     Whitmore,  Off,  Ass. : 


Off.    Ass.;    WiUdn,    Fumiral's 
Wardle,  Union  Street,  LiverpooL    Jan.  f  8. 
Lunwarne,  Hereford ;  Suckling,  Union  Street) '.  Fielding,  William.  Taunton,  near  Asbton-nadar- 
Birmingham.     Feb.  4.  I         Lyne,  Hat,    Flush,  and  Silk    Manoiactarar. 


Afiton,  William,  sen.,  Aston-juxta,  Birmingham, 
Victualler.  Bittleston,  Off.  Ass.;  Chaplin, 
'  Gray'a  Inn ;  Harrison  ft  Co.,  8,  Edronnd  Street, 
Birmingham.   Feb.  4. 

Atkinson,  Anthony,  and  Francis  Atkinson,  New- 
castle-upon-Tyne, Colour  Manufacturers.  Wak- 
ley.  Off.  Ass. ;  Watson,  Newcastle-upon-Tyne ; 
Shield  &  Co.,  26,  Queen  Street,  Cheapside. 
Feb.  11. 

Beard,  John,  Deptford,  Kent,  Builder.  Whitmare, 
Off,  Ass. ;  Govett,  Upper  North  Place,  Gray's 
Inn  Road.     Feb.  7. 

Bellenger,  Hippolite  Francis.  10,  Great  Pulteney 
Street,  Golden  Square,  (late  of  Spread  Eagle 
Public  House,  SOS,  Oxford  Street,)  Victualler. 
BeU,  Off,  Ass.;  Robson,  Clifford's  Inn.  Feb. 
11. 

Blinkhorn,  William,  Little  Bolton,  Lancaster,  Ma- 
nufacturing Chemist.  Fraser,  Off.  Ass. ;  For, 
40,  Finsbury  Circus ;  £ai7«,  Manchester.  Jan. 
31. 

Bradsliaw,  James,  b7,  High  Street,  Camden  Town, 
Coal  Merchant.  Bell,  Off,  Ass. ;  Seaddington 
k  Co.,  Gordon  Street,  Gordon  Square.  Feb,  7. 


Stanway,  Off.  Ass. ;  Gregory  &  Co.,  Bedford 

Row  ;  Cooper,  Manchester.    Jan.  SI. 
Fisher,  Thomas,  Selby,  York,  Linen  Draper.    Fru^ 

man.  Off.  Ass. ;  Rushicorth  &  Co.,  Staple  Inn; 

Sanderson,  Leeds.    Jan.  SI. 
Flint,  Algernon  Lindsey,  62,  Aldermanbury,  and  of 

Upper  Clapton,  Warehouseman.    PmimU,  Off. 

Ass. ;  Cot,  Pinner*s  Hall,  Old  Broad  Street. 

Feb.  14. 
Flowers,  Edward  Cooper,  Whitecbtireb,  BockiBf- 

ham.  Cattle  Dealer.   Belchmr,  Off.  Ass. ;  CIdsr, 

St.  Mildred's  Court,  Poultry.     Jan.  31. 
Francis,  Absalom,  Halkin,  Flint,  William  Dave^, 

Coniston,    Lancaster,  and    Alattbew   FranoSy 

Aberystwitb,  Cardigan,  Ironfounders.     Af«r« 

fan.  Off,   .Ass. ;  Cox  &,   Co.,  Lincoln's    Inn 
ields;  Oldjield,  Holywell,  Flintshire.    Jan. 
.    31. 
Gray,  Henry  Peacock,  Caroline  Livery  Stsbles. 
Caroline  Street,  Eaton  Square,  Horse  Daalsr 
and  Livery   Stable  Keeper.     Tur^nmsd,  OC 
Ass.;   Dupree,  Lawrence  Lane,  Cihr.    Fs^. 
11. 
Greenwood,  Richard^  Bradford,  York^  BookseUer 


Bankrupts, 
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•od  Statiooer.      Youngs  Off.  Ats. ;  \eihertole, 
N«w  InD  ;  Caria,  AlbiOD  Street,  Leeds.    Jen. 
31. 
Haitu,  Rieb«rd,  and  Jobn  Hill,  86,  Newgate  Street, 
Tailors.      Grten,  Off.  Ass.;    May,    Queen's 
Square,  Bloomsbury.    Jan.  Si. 
Haward,  Charles  Stephen,  Colchester,  Essex,  Tal- 
km  Chandler.     WkHmore,  Off.  Ass. ;  Reed  & 
Co.,  Friday  Street ;  Philbrick  tt,  Co.,  Colches- 
ter.    Feb.  4. 
Hawkins,    George,    Colchester,  Essex,    Clothier. 
Ch-ooM,  Off.  Ass. ;  Linklater  Sl  Co.,  116,  Lead- 
enhall  Street.    Jan.  24. 
Hajirood,  George,  Luton,  Bedford,  Bricklayer,  and 
Plasterer.   BeicAff,  Off.  Ass.;  Z>yn«,  Lincoln's 
Inn  Fields ;  Waring,  Luton,  Bedford.    Feb.  7. 
Hegginbotham,  Joseph,  and  George  Peck,  Great 
Bridgewater  Street,  Manchester,  Machine  Ma- 
kers.    Hcbeon,  Off.  Ass. ;     Makineon  it,  Co., 
3,  Elm  Court,  Temple  ;  Alkiuum  &  Co.,  3, 
Norfolk  Street,  Manchester.    Feb.  4. 
Hepvorth,  John,  and  David  Hepworth,  Raistriok, 
Halifax,  Yorksh.,  Cotton  Warp  Dvers.  Peamef 
Off.  Ass. ;  Lever,  King's  Road,  Bedford  Row ; 
England  ft  Co.,  Huddersfield.    Jan.  31. 
HeAert,  Robert,  Mayow  (late  of  Truro,  Cornwall, 
now  of  Reading,  Berks,)    Tea    Dealer    and 
Grocer.    Tnrquand,  Off.  Ass. ;  Hill  &   Co., 
Bory  Court,  St.  Mary  Axe.    Feb.  14. 
Hill,  Hrcbard,  Exeter,  Currier,    jffemaman.  Off. 
Ass.;   Terrell^  St.  Martin's,  Exeter;  Terrell, 
14,  Gray's  Inn  Square.     Feb.  14. 
Howell,  Wimain,jun.,  Liverpool,  Bookseller.  Bird, 
Off.   Ass.;    Ofmthfvaite   &c   Co.,    Old  Jewry 
Chambers ;  FiJier  &  Co.,  Liverpool.    Feb.  14. 
Humm,  Samuel,  (late  of  146,  Brick  Lane,  Bethnal 
Green,)     Silk  Hat    and    Cap   Manufacturer. 
Edward,  lOff.  Ass. ;  Norwood  &  Co.,  97,  Austin 
Friars.     Feb.  4. 
Hurrelly  Allen,  (late  of  Brixton,  Surrey, now  of  22, 
Park  Place,  St.  John's  Wood,  Wine  Merchant  | 
and  Commission  Agent.     Whitmore,  Off.  Ass. ; 
CkiUote,  George  Street,  Msnsion  House.    Jan. 
28. 
IrviDff,  John,   Blackburn,  Lancaster,  Linen   and 
Woollen  Draper.     Hobson,  Off.  Ass.;  Milne  & 
Co.,  Temple ;  Wilding  &  Co.,  Blackburn.  Jsn. 
31. 

Henry,  Yarmouth,    Clothes    Dealer   and 
Fruiterer.    Graham,  Off.  Ass.;    Sale  k  Co., 
Manchester ;  Reed  &  Co.,  Friday  Street.    Jan. 
24. 
Jackson,    George,  jun.,    Hertford,    Upholsterer. 
i</sag«r,  Off.  Ass.;  Stevene  &  Co.,  Queen  St., 
Cbcapside.    Jan.  21. 
Jones,  Robert,  Liverpool,  Boot  and  Shoe  Maker. 
Morgan,  Off.  Ass.;    Troughton,  74,  Paradise 
Street,  Liverpool ;  Keddell  &  Co.,  Lime  Street. 
Jan.  31. 
Kelsall,  John,  Hanley,  Stafford,  Fishmonger.     Bit* 
tleetmif  Off.  Ass. ;  Jackson,  Gray^s  Inn  ;  ifor- 
ritott  h  Co.,  8,  Edmund  Street,  Birmingham. 
Jan.  28. 
Kempe,  Nicholas  John,  Liverpool,  Ship  Owner. 
Turfitfr,  Off.  Ass. ;  Vincent  &  Co.,  Temple ; 
Himi^/i,  Liverpool.    Jan.   21. 
Kimber,  Henry,  and  William  Kimber,  Old  Trinity 
House,  Water  Lane^  Wine  and  Cider  Mer- 
chants.   Green,  Off.  Ass. ;  Justin  &c  Co.,  New 
Bridge  Street,  Blackfriars.    Jan.  21. 
Lester,  William  Upton,  (late of  Aldermanbury, Silk 
Mmnfactnrer,  and  now  of  Newcastle-uoder- 
Lyme,)  Dealers  in  Potters'  Materials.     Whit- 
mare,  Off.  Ass.;  White  A,  Co.,  Bedford  Row  ; 


IfVd  &   Co.,  Newcastle-under-Lyme.      Jan. 
31. 
Lupton,  George  Henry,  Leeds,  York,  Flax  Spin- 
ner.    Young, Off,  Ass.;  Gkt,  Size  Lane ;  Lee, 
Leeds.     Jan.  21. 
Macwilliam,  James,  Gloucester,   Hosier.    Miller, 
Off.  Ass. ;  Richards  &  Co.,  Tewkesbury,  Glou- 
cestershire.   Feb.  14. 
Miller,  James,  Southsmpton,  Boot  and  Shoe  Maker. 
Groom,  Off.  Ass. ;  Smith  &,  Co.,  12,  Serjeant's 
Inn,  fleet  Street ;  Maekey  &  Co.,  Southamp* 
ton.     Feb.  4. 
Moore,  Charles,  29,  Su  John  Street,  Clerkenwell, 
Carver    and    Gilder.     Whitmore^  Off,  Ass. ; 
Ckatttvion,  Ely  Place,  Holbom.    Jan.  28. 
Oldham,  John,  Kingston- upon-HuU,  Iron  Founder. 
FearnCy  Off.  Ass. ;  Willis  &  Co.,  Tokenhouse 
Yard ;  Colbeck  &  Co.,  Hull ;  Hor^U  &  Co., 
L^ds.     Feb.  14. 
Paul,  William  Cheatte,  Romford,  Essex,  Sheep 
Salesman  and   Cattle  Dealer.       Groom,  Off, 
Ass. ;  HilUary  &  Co.,  Fenchurch  Street.   Feb. 
11. 
Peters,  John,  Godstone,  Surrey,  Innkeeper.  Green, 
Off,  Ass. ;  Blake  it,  Co.,  6,  King*s  Rood,  Bed- 
ford Row  ;  Dempster y  Brighton.     Feb.  11. 
Rawlings,  Francis  Jobn,  the  Promenade,  Chelten- 
ham,   Gloucester,  Cabinet    Maker.      Button, . 
Off.  Ass.;    Newton  it  Co.,  Doctors'  Commons. 
Feb.  14. 
Rayner,  James  Burton,  and  Thomas  Scarlett  Carter, 
Coleman  Street,  Lamp  Manufacturers.  Alsager, 
Off.  Ass. ;  Stevens  it  Co.,  Queen  Street,  Cheap - 
side.    Feb.  4. 
Richardson,  John,  37,  Fish   Street  Hill,  and  73, 
Comhill,  Boot  and  Shoe  Maker.      Edwards, 
Off,    Ass. ;  A'ing,  St.  Mary  Axe.     Feb.  7. 
Robinson,    Edwin  Llewellen,    Moulton,   Lincoln, 
Fellmonger.     Christie,  Off,  Ass.;  Bontier  it 
Co.,  Spalding ;   Motteram  it  Co.,  Birmingham. 
Jan.  31. 
Rugg,  Samuel,  Chamberlayne  Town,  Southampton, 
Carpenter  and  Builder.     Graham,  Off.  Asa.;. 
Paterson,  Bou verie  Street.    Feb.  7. 
Sanderson,' John,  Liverpool,  Merchant.      Cusienaie, 
Off.  Ass.;  Birch  it  Co.,  Gt.  Winchester  Street ; 
Stociley  &  Co.,  Liverpool.    Feb.  14. 
Schott,  John  George,  Manchester,  and  John  Caspar 
Lavater,   Aldermanbury  Postern,   Merchants. 
Stanway,  Off.  Ass. ;    Atkinson  &  Co.,  Norfolk 
Street,  Manchester ;  Makinson  &  Co.,  Temple. 
Jan.  21. 
Schottlaender,  William   Edward,   1,  Poplar  Row, 
New  Kent  Road,  Merchant  and  Commission 
Agent.     Belcher,  Off.  Ass. ;  Beart,  4,  Bou  verie 
Street,  Fleet  Street.    Jan.  21. 
Smeeton,  Samuel,  Sibbertoft,  Northampton,  and  of 
62,  West  Smithfield,  Cattle  and  Sheep  Sales- 
man.    Johnson,  Off.    Ass.;    Welter,  King's 
Road,  Bedford  Row.    Jan.  24. 
Smith,  William,  and  Robert  Smith,  tf  ow  Lane,  and 
of  Aberdeen,  Warehousemen.     Pennell,  Off. 
Ass. ;  Parkes  it  Co.,  Bedford  Row.    Jan.  28. 
Steadman,  Richard,  and  William  Adie,  Birming- 
ham, Button  Makers.      Christie,  Off.  Ass.; 
Harrison  dc  Co.,  Birmingham.     Feb.  11. 
Sturia,  Henry  Charles,  52,  Seymour  Street,  Euston 
Square,  Glass  and  China   Dealer.    Alsager^ 
Off. Ass.;  Strut,  Buckingham  Street,  Strand. 
Jan.  21. 
Tavemer,  Samuel,  9,  Sovereign  Mews,  Paddington, 
Bricklayer  and  Builder.    Johnson,  Off.  Ass. ; 
Chieholme,  Cook's  Court,  Lincoln*s  Ino.    Feb. 
7. 
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Tomer,  Joseph,  and  Samuel  Weeke,  Bevoit  Street^ 

SotttbamptoD,   Staoe   Maaoot  and  Bailden. 

Turquand,  Off.  Asa. ;  Paterton,  Bouyerie  Street, 

Fleet  Street.    Feb.  14. 
Tyler,  Spenoer  WilKam,  Waloot  Place,  tMibetb, 

Carpenter    and    Undertaker.       Gn^imity  Off. 

Ass.;    Buehanan  U  Co.,  BatiBsMl    Street. 

Feb. 11. 
Waller,    Thomas    Buttermera,  and  Joim   Waller, 

Ipewidi,    Soffolk,  Grooera.     Ttu^umnd^  Off. 

Asa. ;  Rumafl  k  Co.,  High  Street,  SooAwark. 

Jaa.  «1. 
Ward,  John,  Ely,  Cambridge,  Dealer  in  Ghaa  and 

JSartbenwafe.    €hahmm,  Gff.Aaa.-,  Ombit  & 

Co.,  Old  Jewry.    Jaa.  «1. 
Watliiig,LionaI,  OiJbert  Street,  St.  Geetgellmiover 

Square,  Butefa«r.    £dw»di.  Off.  Aaa.;  Pain 

&  Co.,  8S,  BaaingbaU  Street    Jaa.  f  4. 
Watsen,  Saosiie],  Saw  Milk,  Higbbridge,  Bembam, 

Somerset.    Aeraman,  Off.  Aaa. ;  Ghroy,  6,  £z- 

chaoge  BuiMiM.  Bristol,  and    Commertial 

RoaoM,  Batb.    Feb.  14. 
Weaton,  Thoaaa,  Soo&ampton,  Phimber,  Painter, 

and  Glasier.     Bell,  Off,  Ass.;   Jonu  &  Co., 

Bedford  Row.    Feb.  4. 
Wfatte,  Jebn,  6,  Great  St.  Andrew  Street,  Seven 

Dials,  Leirtker  Seller.    JWkNiM,Off.AM;  HaU, 

Rapert  Street,  Haymarket.    Fe^  14. 
Wbitlow,  John,  Manebeater,  Laeenaan.    Pott,  Off. 

Aaa. ;  Rserf  &  Co.,  Friday  Street ;  SaUk.  Co., 

Fountain  Street,  Manchester.    Feb.  4. 
Wbyte,  Thomas,  Worcester  Street,  Bintingbam, 

Hardware  Merchant.     Koipy*  Off.  Aaa. ;  %- 

land  &  Co.,  Cherry  Street,  IJirmiogliaai.    Jan. 

31. 

Wicks,  Jacob,  S,  Peter  Street.  St.  Peter'a,  Bristol, 

Grocer  and  Tea  Dealer.    Acranmn,  Off,  Ass. ; 

Gray,  Exchange  Boildiaga,  Bristol.    Feb.  14. 
Wilkinson,  Charles  Maxwell,  Ulyerston,  Laneaater, 

Wise  and  Spirit  Merchant.    Frowr,  Off.  Ass. ; 

Mame,  4,  New  Bridge    Street,    Blackfiriara  ; 

Yarker,  Ulyerston,  Lancaster.    Jan.  26. 


PRICES  OF  STOCKS. 

Ttiatday,  Ftb.  19th,  1845. 
Bank  Stock  di  v.  7  per  Cent.    .     .     «  911)  a  IS^  a  } 
3  per  Cent.  Reduced  Annnities  .    ]00|  a  991  u  ^^ 
3  per  Cent.  Consols  Annuities  .99}a{a}a|aj 

New  3^  per  Cent.  Annuities 103]  a  | 

Long  Annuities,  expire  5th  Jan.  1860  .  12^  a  1 
Ann.  for  30  years,  expire  10th  Oct.  1859     .        11{ 

India  Stock,  10)  per  Cent fSt 

India  Bonds,  under  lOOOZ. 66s,  pm. 

South  Sea  Stock  New  Anns.,  diy.  3  per  Cent.  98Z 
3  per  Cent  Consols  for  Acct.,  37  Feb.  .  99)  « I  a  I 
Commissioners  for  the  Reduction  of  the  Nauonai 

Debt,  purchased  100,  3  per  Cent.  Reduced. 
Exchequer  Bills,  100/.  1  \d     •     .     .    53<.  a  6s,  pm. 

Do.  6002.    „    .     .     .     53i.  a  6s,  pm. 

Do.  small    „     .    .     .     56s.c3f.pm, 

Do.  advertised. 


CLOSE  COPIES  OF  CHANCERY  PLEAD- 
INGS,  Ac. 

The  Lord  Chancellor  hayinff  receiyed  a 
suffgestion  that  the  practice  of  aSowiiif(  close 
or  brief  copies  to  be  made  at  tli«  Record  and 
Affidayit  Offices  was  liable  to  aboae,  his  lord- 
riiip  gaye  directions  for  its  being  stopped.  A 
memorial,  signed  by  many  of  the  most  eminent 


sohcitors,  has  been  presented,  pcafing  thai 
snch  close  or  brief  cemes  may  still  be  per. 
mitted.  '  *^ 

In  Injunctwn  cases.  andotbenvlndixMMe 
peculiar  despatch,  the  acoonaodatioB  or  ob- 
taining these  copiss  is  of  tbe  ntnaoift  orafle> 
quence,  and  the  matter  having  been  M^  ez- 
plsmed  in  the  memorial  of  tl»  stdidtors,  iht 
lAnrd  Chancdlor  has  signified  his  ^tynti^^  to 
allow  the  practice  to  be  continued,  under  cer- 
tain restrictions,  which  will  piev«it  abuse. 

We  haye  obtained  a  copy  of  the  ineBU>rial, 
but  not  in  time  couyeaiently  to  insert  k  at 
present. 


PARLIAMENTARY  INTBLLIGKNCS  RE. 
LATINO  TO  THE  LAW. 

KsMc  of  Aetto. 

NOnCBfl   OF  NSW  BlLLe. 

Transfer  of  Pjroprty  Amendment. 
Appeal  in  Criminal  Cases. 
Debtors  and  Creditors. 

BILL   FOR   SECOND   EBADIKO. 

Service  of  Common  Law  Prooese  Abroad. 
Service  of  Scotch  Process. 

f^owH  9i  CeanMM. 

NOTICBS   OF   NBW   BILLS. 

Qerks  of  the  Peaee. 
Medical  Practice. 
Roman  Cathc^ics'  Eeliefi 
Abolishing  Panishment  of  Death. 
Poor  Law  Settlement. 
Prisoners'  Counsd. 

BILLS   IN   COMMITTBB. 

Consolidation  of  Railway  Clauses. 
Consolidation  of  Public  Companies'  Gfeusee. 
Land  Clauses  Consolidation. 

attorneys'  certificate  Dunr. 
Further  petitions  have  been  presented  from 
the  country  for  the  repeal  of  tlie  CsitificBte 
Duty,  and  the  petition  of  the  Incorporated  Law 
Socuiy  will  soon  be  presented. 


THE  EDITOR'S  LETTER  BOX. 

Notices  of  several  new  books  whkh  we 
have  received  are  deferred,  but  will  soon  amsar* 

If  the  injuries  done  to  the  carrii^  of  tne  at- 
torney bf  his  articled  derk,  were  occasioned 
by  the  wilfulness  or  negligence  of  the  ckrk, 
the  executors  of  the  ftudier  would  be  IwUe 
under  the  covenant  in  the  articles,  which  gc- 
tends  not  only  to  papers  and  writings  but  other 
property  entrusted  to  the  care  of  the  derk. 
^  "  A  Subscriber  "  inquires  of  some  commer- 
cial reader,  whether  it  is  absolutely  necessary, 
on  arre-sting  a  ship,  her  cargo  and  freight^  te. 
in  dock,  to  place  a  man  m  posseeauw?  or 
whether  notice  of  the  arrest  given  to  the  dock- 
master,  is  not  a  sufficient  security  ? 


JOURNAL   OF    JURISPRUDENCE. 


SATURDAY,  MARCH   1,    1845. 


**  Quod  mugis  ad  ko6 
Pertinet,  et  nesdre  malum  est,  agitamus.** 

HORAT. 


ON  TOE  LAW  OF  DEODANDS. 

As  a  bill  18  now  pending  in  parliament 
for  abolishing  deodands,  it  may  be  well  to 
notice  this  subject* 

The  law  of  deodands  is  undoubtedly  in 
an  anomalous  and  absurd  state.  A  deo- 
dand  was  originally  levied  as  an  expiation 
for  the  souls  of  such  as  were  snatched 
away  by  sudden  death,  and  was  applied  to 
purchase  masses  for  the  good  of  their 
aouls,  and  hence,  according  to  Blackstone,^ 
arose  the  distinction,  when  an  infant, 
under  the  age  of  discretion,  is  killed  by  a 
fall  from  a  cart,  a  horse,  or  the  like,  not 
being  in  motion,  no  deodand  arises ;  where- 
as if  the  accident  happens  to  an  adult 
person,  the  thing  is  entirely  forfeited. 
The  reason  of  this  distinction  has  now 
passed  away,  and  is  in  fact  ascribed  by 
Sir  M.  Hale  to  another  cause. 

If  an  infant,  however,  is  killed  by  a 
horse,  an  ox,  or  other  animal,  of  bis  own 
motion,  or  if  a  cart  run  over  him,  then  the 
distinction  ceases,  and  a  deodand  will 
equally  arise  as  when  an  adult  is  killed ; 
or,  in  the  words  of  Bracton,**  *<  Omnia  giue 
movent  ad  mortem  sunt  Deo  dandaP  It  is 
the  thing  on  which  the  penalty  is  fixed, 
sot  the  person  who  uses  the  thing.  Thus, 
if  another  man  takes  my  sword  and  kills  a 
third  person,  my  sword  is  forfeited,*^  and  I 
nay  be  mulcted  although  I  have  not  been 
to  blame. 

This  law  of  deodands  leads  to  a  form  in 
criminal  pleading,  the  reason  of  which  the 


•  1  Com.  312.  ^  lib.  3«  c  5. 

«  1  Dr.  &  Stu.  d.  3,  c.  61. 


unlearned  reader  can  hardly  comprehend. 
In  all  indictments  for  homicide,  the  instru- 
ment of  death,  and  the  value,  are  pre- 
sented and  found  by  the  grand  jury,  (as, 
that  the  stroke  was  given  by  a  certain  pen- 
knife, value  sixpence,)  that  the  king  or 
his  grantee  may  claim  the  deodand. 

Again,  for  accidents  on  the  high  seas  no 
deodands  are  due,  that  being  out  of  the 
jurisdiction  of  the  common  law;  but  if  a 
man  falls  from  a  boat  or  ship  in  freflli 
water  and  is  drowned,  it  hath  been  said 
that  the  vessel  or  cargo  are  in  strictness 
of  law  a  deodand.*' 

In  this  state  of  the  law,  the  finding  a 
deodand  has  in  most  cases  degenerated 
into  a  mere  form.  In  Blackstone's  time, 
he  says,*  *^  Juries  have  of  late  very  fre- 
quently taken  upon  themselves  to  mitigate 
that  forfeiture,  by  finding  only  some  triflmg 
thing,  or  part  of  an  entire  thing,  to  have 
been  the  occasion  of  death.  And  in  which 
cases,  althoi^h  the  finding  by  the  jury  be 
hardly  warrantable  by  law,  the  Court  of 
King's  Bench  hath  generally  refused  to 
interfere  on  behalf  of  the  lord  of  the  frwi* 
chise  to  assert  so  inequitable  a  claim."  It 
must  be  remembered,  however,  that  in 
taking  this  course  the  juryman  evades  his 
oath.  In  some  recent  cases  juries  have 
thought  it  right  to  give  large  damages,  in 
cases  of  accident  the  result  of  wilful  negli- 
gence. It  may  be  doubted,  however^ 
whether  this  was  not  as  mocfa  in  violatiiNi 
of  tlieir  oaths  as  assessing  a  nominal  sun ; 
and  the  Court  of  Queen's  Bench,  daring 
the  last  twelve  years,  has  almost  always 


alnstSS. 


1  Com.  303. 
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quashed  the  inquisitions  in  which  deodands 
were  given,  and  held  that  the  remedy 
ought  to  be  against  the  parties  guilty  of 
the  negh'gence. 

Some  further  anomalies  in  this  branch 
of  the  Jaw  were  mentioned  by  Lord  Camp- 
bell and  the  Lord  Chancellor  on  Monday 
last.  <<  It  did  not  signify,"  said  the  former 
noble  and  learned  lord,  "  whether  the 
death  were  caused  by  the  man  falling  on  a 
chattel,  or  by  the  chattel  falling  on  the 
man.  It  was  said,  however,  that  if  the 
thing  leading  to  death  were  affixed  to  the 
freehold,  it  was  not  a  deodand ;  and  if  a 
bell  falling  from  a  steeple  killed  any  one, 
i  t  was  no  deodand,  because  the  bell  was 
consecrated,  and  our  law  being  founded 
partly  on  the  Mosaic  and  partly  on  the 
Athenian  law,  made  a  deodand  only  of 
what  was  accursed,  and  the  bells  were 
blessed  and  not  accursed."  He  also  ob« 
served,  it  was  strange  that  in  this  Protes- 
tant country  a  law  should  remain  which 
had  been  abolished  in  all  the  Roman 
Catholic  countries  of  Europe,  and  that 
England  should  now  be  the  only  country 
in  Europe  where  this  rule  continued. 
The  Lord  Chancellor  mentioned  a  case 
which  he  hrnl  met  that  morning :  *«  A  man 
might  be  riding  on  a  cart  drawn  by  three 
horscS) — ^if  the  cart  were  overturned  and 
the  man  were  crushed  by  the  wheel,  the 
cart  and  horses  would  be  a  deodand ;  but 
if  a  load  of  hay  were  going  that  way,  and 
the  man  so  fell  from  the  cart  that  the 
wheel  of  the  waggon  passed  over  him  and 
kUled  him,  not  only  would  the  cart  and 
horses,  but  also  the  waggon,  the  hay,  and 
all  would  be  deodands.  One  reason  in 
favour  of  the  bill  was,  that  the  law  was 
never  acted  on,  and  if  it  were  acted  on,  it 
was  done  so  unequally  and  for  collateral 
objects  and  purposes,  and  it  was  right, 
therefore,  that  it  should  be  abolished." 

We  believe  that  the  Lord  Chancellor  is 
perfectly  right  in  saying  that  the  law  is 
not  acted  on.  The  finding  of  the  jury  is 
not  sufficient  to  vest  the  money  in  the 
executors  of  the  deceased.  Proceedings 
must  be  instituted  in  the  Crown  Office ; 
and  when  a  verdict  is  recovered,  the  exe- 
cution, as  we  believe,  must  be  against  the 
particular  thing  which  was  the  cause  of  the 
accident, — the  cart,  omnibus,  steam-engine, 
Ac.  Under  these  circumstances,  it  must 
rarely  be  worth  while  to  incur  the  expense 
of  the  proceedings,  the  payment  of  whicli 
must  a^  hest  come  out  of  so  uncertain  a 
source. 

But  although  deodands  should  properly 


be  abolished,  an  action  ought  to  be  main- 
tainable against  any  person  causing  death 
through  neglect,  &c.,  notwithstanding  the 
death  of  the  person  injured.  We  are  glad, 
therefore,  to  see  that  a  bill  has  been 
brought  in  *  for  compensating  the  families 
of  persons  killed  by  accidents.'  This  ap- 
pears to  us  a  proper  alteration  of  the  law. 


LAW  OF  COSTS. 


LIABILITY  OP  TWO  OR  MORE  DEFENDANTS 
EMPLOYING  THE  SAME  SOLICITOR  IN  DE- 
FENCE   OF    A     CHANCERY     SUIT. MR. 

smith's  chancery  PRACTICE. 

As  the  late  statute  6  &7  Vict,  c  73^ 
has  given  a  greater  facility  than  that  which 
existed  previously,  to  the  taxation  of  so- 
licitors'bills  of  costs,  and  as  the  number  of 
bills  to  be  submitted  to  the  ordeal  of  tax- 
ation is  on  this  account  likely  to  be  much 
increased,  it  is  highly  important  that  the 
principles  which  are  to  govern  such  tax* 
ation  of  the  allowance  to  be  made  to  80« 
Hcitors  should  be  rightly  understood,  and 
if  any  erroneous  doctnne  prevails  as  to 
those  principles,  that  the  error  should  be 
made  the  subject  of  comment,  and  if  pos- 
sible, corrected.  It  is  on  this  account,  aa 
well  as  with  reference  to  the  general  im- 
portance of  the  subject  in  a  legal  point  of 
view,  that  we  have  thought  it  right  to 
bring  under  the  attention  of  our  readers 
what  appears  to  us  to  be  a  mis-statement  of 
the  law,  as  laid  down  by  Mr.  Smith  in  his 
well-known  work  on  "  Chancery  Practice/* 
with  respect  to  the  liability  of  two  or  more 
defendants  who  employ  one  and  the  same 
solicitor  to  conduct  their  defence  in  a  suit 
in  chancery,  as  between  themselves  and 
that  solicitor. 

In  vol.  ii.  p.  466,  of  the  third  edition  of 
the  work  in  question,  Mr.  Smith  has  thus 
expressed  himself. 

"  If  one  solicitor  appear  for  three  defendants, 
and  the  bill  is  dismissed  with  costs  as  to  one 
of  them,  the  plaintiff  can  only  be  compelled  to 
pay  the  costs  of  such  proceedings  as  exclusivdy 
relate  to  that  defendant,  and  one-third  of  the 
costs  of  the  proceedings  taken  jointly  for  all 
three  defendants.  Indeed  a  dtfendant  to  a  suU 
in  Chancery,  although  appearing  by  the  same 
solicitor  that  is  employed  for  the  other  dtfend' 
ants,  is  not  liable  to  such  solicitor  for  more  tkam 
his  own  share  of  the  costs  of .  the  proceedings 
taken  for  all  the  defendants  jointly ,  unless  ke 
has  undertaken  to  he  anstceraOle  for  more  than 
his  own  share.  Plaintiffs  in  a  suit  are  joinify 
and  severally  liable  to  their  solicitor  for  the 
whole  costs  of  the  suit,*' 
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It  18,   perhaps,   not  altogether  foreign 
from,  but  will,  perhaps,  be  rather  pertinent 
to  the  subject  which  we  propose  to  discuss, 
if  in  the  first  place  we  remark*  that  Mr. 
Smith  does  not  appear  to  us  to  be  very 
accurate,   even   in   his  definition   of  the 
liability  of  joint  plaintiffs  to  their  solicitor, 
when  he  states  this  liability  for  the  whole 
costs  of  the  suit  to  be  a  several  liabUUy  as 
weU  as  a  joint  one.     From  the  circum- 
stance of  the  nature  of  the  interest  of  co- 
plaintifis  being  joint*  added  to  the  circum- 
stance of  their  necessarily  appearing  by 
one  and  the  same  solicitor,  the  retainer, 
and  the  implied  contract  for  payment  of 
the  costs  founded  upon  it,  would  undoubt- 
edly,/irtmil  facie^  be  joint  likewise.     If, 
however,  the  liability  he  joints  then  it  could 
not,  (unless  upon  some  special  contract,) 
be  several  also.     On  the  contrary,  if  one 
of  such  co-plaintiffs  were  to  be  sued  alone, 
he  might  in  that  case  plead  the  non-joinder 
of  the  other  co-plaintiffs  in  abatement,  and 
so  defeat  the  separate  action. 

Without,  however,  dwelling  further  on 
this  point,  we  proceed  to  that  part  of  Mr. 
Smith's'  statement  which  is  the  more  im- 
mediate object  of  these  remarks,  and  which 
relates  to  the  liability  of  joint  defendants 
for  the  coiBts  of  their  solicitor — and  here 
we  would  observe,  that  it  seems  to  us  to 
be  difficult  for  any  one  reading  that  portion 
of  the  above  passage  which  is  printed  in 
italics  to  come  to  any  other  conclusion,  than 
that  the  meaning  intended  to  be  conveyed 
by  its  author  is,  that  as  between  the  so- 
licitor and  tlie  client  there  is  in  every  case, 
without  any  distinction,  (unless  there  is 
some  special  undertaking  given  to  the  con- 
trary,) a  different  rule  of  liability  on  the 
part  of  the  latter,  according  to  the  cir- 
cumstance, whether  the  solicitor  is  em- 
ployed to  act  in  the  prosecuHon  or  in  the 
defence  of  a  suit  in  Chancery. 

Mr.  Smith  quotes  no  authority  in  sup- 
port of  the  position  so  laid  down  by  him  in 
the  passage  above  quoted,  and  we  believe 
no  such  authority  can  be  found  in  the 
books,  and  opposed  as  that  position  is  to 
all  our  preconceived  notions  on  the  law  of 
contract,  we  cannot  help  thinking  that  it 
cannot  be  supported,  and  that  he  has  con- 
founded the  course  of  proceeding  adopted 
in  the  taxation  of  costs  between  the 
parties  to  a  suit  in  Chancery,  with  the 
question  of  the  liability  of  the  client  to  the 
solicitor,  two  things,  which  have  no  sort 
of  connexion  with  each  other. 

There  can,  indeed,  be  no  doubt,  that  the 
rule  as  to  the  mode  of  taxing  the  costs  of 


defendants  employing  the  same  solicitor 
where  those  costs  have  to  be  ascertained 
in  the  suit  between  the  parties,  is  precisely 
as  stated  by  Mr.  Smith ;  but  we  conceive 
that  the  reason  why  in  the  case  put  before 
him,  the  defendant  is  allowed  no    more 
than  the  whole  of  his  separate  costs,  and 
one-third  of  the  joint  costs  of  himself  and 
I  the  other  two  defendants  is  not  because 
he  is  of  necessity  in   the  first   instance 
liable  to  that  extent  and  no  more  to  his 
own  solicitor,  but  because  even  if  he  be 
liable  to  the  whole  costs  of  the  defence  by 
having  given  a  joint  retainer  with  the  other 
defendants,  still  as  he  will  ultimately  be 
entitled   to  contribution  from  his  co-de- 
fendants, so  as  in  the  end  to  reduce  his 
liability  within  that  limit,  it  would  be  un- 
reasonable to  make  the  opposite  party  pay 
him  more  than  he  would  in  the  end  have 
to  pay  himself.     That  such  a  right  of  con- 
tribution exists,  is  evident  from  a  recent 
case  in  the  Court  of  Common  Pleas,  in  which 
it  was  expressly  held,  that  if  A.  and  B  ,  di- 
rectors of  a  joint-stock  company,  on  being 
sued  for  debts  due  from  and  for  damages 
done  by  the  company,  employ  C.  as  their 
attorney  to  defend  them  on  their  joint  re- 
sponsibility, and  A.  afterwards  pays  the 
whole  of  C.'s  costs  of  defending  the  ac- 
tions, the  latter  is  entitled  to  maintain  an 
action  against  B.  for  contribution.* 

The  rule  in  the  common  law  courts  of 
taxing  the  costs  as  between  party  and 
party  of  one  of  several  defendants  em- 
ploying the  same  attorney,  who  has  ob- 
tained a  verdict  in  his  favour,  is  precisely 
the  same  as  that  laid  down  by  Mr.  Smith,^ 
and  yet  no  one  ever  imagined  on  this  ac- 
count, that  the  rule  which  regulates  the 
mode  of  ascertaining  the  costs  as  be- 
tween the  parties,  at  all  affected  the  ques- 
tion of  the  liability  of  those  co-defendants 
when  it  came  to  be  considered  as  between 
themselves  and  the  attorney  whom  they 
liad  employed.  On  the  contrary,  the  law 
appears  to  be  clear,  that  the  Question 
whether  there  is  a  joint  retainer  and  a  joint 
liability,  is  entirely  one  of  fact  to  be  de- 
cided by  the  jury.* 


*  Edger  v.  Knapp,  5  Manning  &  G.  753. 

*  Grifiths  v.  Kynaston,  2  Tyrw.  757.  And 
see  also  Bartholomew  v.  Stepheiu,  7  Dowl.  808, 
and  5  Mee.  &  W.  386 ;  Nomum  v.  Clemmsom, 
4  Mann.  &  G.  243,  1  Dowl.  N.  S.  718 ;  Alder^ 
son  V,  Waistell,  13  L.  Journal,  N.  S.,  Q.  B. 
254 ;  QambriU  v.  Lord  Falnumth,  5  Ad.  &  £. 
403 ;  Griffith  v.  Jones,  2  Cromp.  M.  &  R.  333. 

«  Hel&sfs  v.  Gregory,  10  Moore  337,  and  1 
Carr.  &  P.  627. 
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Another  position  which  appears  clearly 
deducible,  from  the  cases  relating  to  the 
retainer  of  one  and  the  same  attorney  to 
conduct  the  defence  of  several  defendants 
in  an  action  at  la^,  is  this : — that  where 
such  defendant's  join  in  their  defence  it 
will  be  taken  prinidfacie,thai  the  attorney 
was  employed  by  them  jointly*^  And 
again,  it  was  held  in  a  recent  case  in  the 
Court  of  Exchequer,  that  where  four  per- 
sons employed  the  same  attorney  to  con- 
duct their  defence  to  an  action  of  trespass, 
and  such  persons  joined  in  their  defence, 
they  thereby  incurred  a  joint  liability  to 
the  attorney  so  employed,  and  that  the 
casts  to  which  they  had  been  put  in  the 
defence,  was  a  joint  and  not  a  several 
danage.^ 

Having  thus,  and  as  we  conceive  satis- 
factorily, shown  the  rules  which  govern  the 
lii^iJity  of  two  or  more  parties,  defendants, 
employing  one  and  the  same  attorney  in  the 
defence  of  proceedings  ai  law,  it  seems  to 
us  to  follow  from  this  that  the  same  identi- 
cal  rules  will  also  be  applicable  to  the  case 
where  two  or  more  defendants  employ  one 
and  the  aume  solieitof  for  their  defence  in 
a  suit  in  Chancery.  It  is  true  indeed  that 
i&  the  case  of  a  suit  in  Chancery,  it  is 
by  no  means  ao  uncommon  occurrence 
£or  one  defiradant  to  employ,  for  the 
purpose  of  his  defence,  the  same  solicitor 
as  IS  employed,  fay  some  other  defendant, 
without  having  any  communication  with 
such  other  defendant  eitlier  previously  to  or 
during  the  whole  progress  of  the  suit ;  and 
where  such  a  case  arises  it  would,  no 
doubt,  be  unjust  to  hold  tliat  the  party 
comittg  in  and  adopting  the  solicitor  pre- 
viously employed  by  his  co-defeudant, 
^ould  be  responsible  for  the  whole  costs 
of  the  defence,  to  the  incurring  of  a  large 
portion  of  which  he  has  been  no  party.  It 
also  not  un frequently  happens  that  the  de- 
fence of  one  defendant  diflTersmost  materi- 
aliy  from  that  of  another  defendant  em- 
ploying the  same  solicitor^  and  in  such  a 
case  it  would,  perliaps,  be  equally  unjust 
to  hold  that  the  one  defendant  should  be 
responsible  for  the  costs  of  the  otifer's  de- 
fence from  which  he  has  derived  no  benefit. 
Admitting  all  this,  however,  still  it  seems 
to  us  to  prove  no  more  than  this;  that 
under  the  circumstances  just  staled,  or 
similar,  a  several  liability  ought  to  be  in- 


*  Sterling  v.  Cozens,  3  Dowl.  P.  C.  782. 

*  Pechell  V.  Watson,  8  Mees.  &  W.  691 1  and 
see  ^o  Barrett  v.  Collins,  10  Moore  446,  tOj 
the  same  effect. 


ferred,  leaving,  however,  quite  untouchedy 
the  point  for  which  we  venture  to  contendy 
namely,  that  there  is  no  abstract  rule  like 
that  laid  dawn  by  Mr.  Smith,  as  to  the 
liability  of  co-defendants  employing  one 
and  the  same  solicitor  for  their  defence, 
but  that  the  question  of  a  joint  or  sevoraL 
liability  is  always  one  of  fact,  depending  on 
the  circumstances  of  each  particular  case. 

We  would  also  contend  by  analogy  to 
what  has  been  sliown  to  be  the  law  with 
respect  to  the  costs  of  a  defence  to  an  adioQ 
at  law,  that  where  two  or  mere  defendants 
having  the  same  interest,  employ  one  and 
the  same  solicitor,  and  join  in  their  defence, 
to  a  suit  in  Chancery,  the  case  in  no  re^ 
spect  differs  from  tliat  of  two  or  more 
plainii£&  joining  for  their  common  interest 
in  the  prosecution  of  a  suit,  but  that  bolh 
in  tlie  one  case  as  well  as  in  the  other  theve 
is  primd  facie  a  joint  liidiility  on^  the 
part  of  the  parties  employing  the  soUciioc 
for  the  whole  of  the  costs  incurred. 

We  entertain  so  high  an  opinion  ctf  the 
general  usefulness  of  Mr.  Smith  s  work, 
and  of  the  benefit  which  he  has  cenfened 
on  the  professun  by  his  lafaears»  that  we 
shall  rejoice  to  find  that  in  a  future  editicm 
he  has  availed  himself  of  these  remaska 
for  the  correction  of  the  mistake  into  which 
we  conceive  him  to  have  follent  in  Uie 
passage  above  quoted. 

NOTICES  OF  NEW  BOOKS. 

Principles  of  the  Law  of  Real  Properly^ 
intended  as  a  First  Booh  for  the  use  ef 
Students  in  Conveyancing,  By  Joshua 
Williams,  Esq.,  of  Lincoln's  Inn,  Bar- 
rister-at-law.  S.  Sweet:  1845«  P^ 
394. 

Students  of  the  law  are  in  these  daje 
assuredly  placed  under  far  more  favourable 
circumstances  than  their  predec^wors. 
They  have  not  only  the  Commentaries  of 
Blackstone,  edited  in  various  modes  bj 
difierent  annotators*  but  they  have  sum* 
maries  of  divers  branches  of  the  law  for 
their  especial  use  and  convenience.  The j 
are  not  driven  to  the  old  text  books»  but 
may  find  each  department  of  study,  so  iar 
as  practicable*  made  easy  to  the  nseit 
moderate  capacity. 

As  '<  First  Books''  for  the  student,  ac- 
cording to  the  design  of  the  author  befece 
us,  these  pi^llGstiens  have  their  atilii^ ; 
and  without  entering  at  large  into  the  di»- 
cnssion  of  their  separate  merits,  we  deeni 
it  our  province  to  point  out  the  netiiie  end 
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scope  of  this  new  claim  to  the  attention  of 
the  conveyancing  student.  We  need  not 
compare  the  labours  of  our  author  with 
BIackstone*8  volume  on  the  .Rights  of 
Things,  for  Mr.  WDliams  professes  not  to 
present  the  student  with  so  ample  and 
varied  an  entertainment  as  is  afforded  in 
the  Coonnentaries,  neither,  (as  he  says,) 
one  so  sparing  and  frugal  as  the  principles 
of  Mr.  Watkins,  nor  so  indigestible  as  the 
well-packed  Compendium  of  Mr.  Burton. 
He  puts  his  claim  on  no  other  ground  than 
tkat  of  supplying  '<  a  First  Book  for  the 
use  of  students  in  conveyancing,  as  easy 
and  readable  as  the  nature  of  the  subject 
will  allow." 

The  author  commences  with  an  intro- 
ductory chapter  on  the  several  classes  of 
property,  and  then  divides  his  work  into 
five  parts.  The  first  part  treats  of  Cor- 
poreal Hereditaments^  and  herein  of-— 1,  of 
as  estate  for  life ;  2,  of  an  estate  tail ; 
3»  ef  an  estate  in  fee  simple ;  4,  of  tlie 
descent  of  an  estate  in  fee  simple ;  5,  of 
the  tenure  of  an  estate  in  fee  simple ;  6, 
of  joiat  tenants  and  tenants  in  common ; 
7,  of  a  feofiment ;  8^  of  uses  and  trusts ; 
9i  of  a  lease  and  release ;  10,  of  a  will  of 
lands;  11,  of  the  mutual  rights  of  hus- 
band and  wife. 

The  second  part  comprises  the  Law  of 
Incorporeal  Hereditaments,  arranged  under 
the  heads  of — 1,  of  a  reversion  and  a  vested 
remainder  ;  2,  of  a  contingent  remainder ; 

3,  of  an  executory  interest;  including 
the  means  by  which  executory  interests 
may  be  created;  and  the  tine  within 
which    executory    interests    must   arise ; 

4,  of  hereditaments  purely  incorporeal. 
In  the  third  part  the  author  considers 

the  subject  of  Copyholds,  treating— 1,  of 
estates  in  copyholds ;  2,  of  the  alienation 
of  copyholds. 

The  fourth  part  relates  to  personal  in- 
terests in  real  estate,  under  the  heads  of — 

1,  of  personal  property  and  its  alienation; 

2,  of  a  term  of  years ;  8^  of  a  mortgage 
a&bt. 

And  the  fifth  part  treats  of  Ti|le. 

From  an  elementary  book  of  this  nature 
it  will  not  be  expected  that  we  should 
submit  any  extracts  to  our  readers.  We 
might  indeed  find  occasion  to  do  so  in 
re^urd  to  the  recent  acte  relating  to  real 
property,  but  thev  are  only  so  far  noticed 
as  appeared  requisite  for  the  information 
of  the  student,  and  no  additional  light  has 
been  thrown  on  the  construction  of  the 
Transfer  of  Properly  Act. 

We  shall  however  select  the  remarks  of 


Mr.  Williams  on  the  subject  of  the  length 
of  Deeds  of  Conveyance,  and  the  mode  of 
remunerating  both  branches  of  the  pro* 
fession.  This  subject,  so  frequently  dis- 
cussed of  late,  is  well  treated  by  our 
author.     He  observes  that —    • 


"  The  adherence  of  lawyers,  by  common 
consent,  to  the  same  mode  of  framing  their 
drafts,  has  given  rise  to  a  great  similarity  in 
the  outward  appearance  of  deede ;  and  the  eye 
of  the  reader  is  continually  caught  by  the  same 
capitals.    Such  as*  This  Indbntubb,'  'And 
wrbrbab/  'Now  THIS  Inobhturb  wit- 
NBSSBTH,'  'To  Havb  and  To  Hold,'  &c. 
This  similarity  of  appearance  seems  to  have 
been  mistaken  by  some  for  a  sameness  of  con- 
tents,—  an  error  for  which  any  one  but  a 
lawyer  might  perhaps  be  pardoned.    And  this 
mistake,   coupled  with  a  laudable  anxiety  to 
save  expense  to  the  public,  produced  not  very 
long  ago  a  plan  for  conveying  small  freeholds 
by  way  of  schedule.    This  plan,  as  might  have 
been  expected,  proved  abortive ;  nor  is  it  pos- 
sible that  any  schedule  should  ever  compre- 
hend the  multitude  of  variations  to  which  pur- 
chase deeds  are  continually  liable.     In  the 
midst  of  this  variety,  the  adoption,  as  nearly  as 
possible,  of  the  same  framework,  is  a  great 
saving  of  trouble,  and  consequently  of  expense  ; 
but,  so  long  as  the  power  of  alienation  pos- 
sessed by  the  public,  is  exerciseable  in  such  a 
variety  of  ways,  and  for  such  a  multitude  of 
purposes  as  is  now  permitted,  so  long  will  the 
conveyance  of  lanaed  property   call  for  the 
exercise  of  learning  and  skill,  and  so  lon^  also 
will  it  involve  the  expease  requisite  to  give  to 
suck  learning  and  skill  its  proper  remunera- 
tion.   The  remuneration,  however,  which  is 
afforded  to  the  profession  of  the  law,  is  be- 
stowed in  a  manner  which    calls    for    some 
remark.     In  a  country  like  England,  where 
every  employment  is  subject  to  the  keenest 
competition,  there  can  be  little  doubt  but  that, 
whatever  method  may  be  taken  for  the  remu- 
neration of  professional  services,  the  nature 
and  quantity  of  the  trouble  incurred  must,  on 
the  average  and  in  the  long  run,  be  the  actual 
measure  of  the  remuneration  paid.      The  mis* 
fortune  is,  that  when  a  wrong  method  of  remu- 
neration is  adopted,  the  true  proportion  between 
service  and  reward  is  necessarily  obtained  by 
indirect  means,  and  therefore,  in  a  more  trou- 
blesome, and,  consequently,   more  expensive 
manner,  than  if  a  proper  scale  had  been  di- 
rectly used.     In  the  law,  unfortunately,  this 
has  been  the  case,  and  there  seems  no  good 
reason  whv  any  individual  connected  with  the 
law  shoula  be  ashamed  or  afraid  of  making  it 
known.    The  labour  of  a  lawyer  is  very  differ- 
ent from  that  of  a  copjrist  or  printer;  it  con- 
sists first  and  chiefly  in  acquiring  a  minute 
acquaintance  with  tne  principles  of  the  law, 
then  in  obtaining  a  knowledge  of  the  facts  of 
any  parti::ular  case  which  may  be  brought 
before  him;  and  kstly,  in  practically  applying 
to  such  case  the  principles  he  has  previously 
learnt.    But,  for  the  last  and  least  of  ^ese 
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itemd  alone,  does  he  obtain  any  direct  remune- 
ration; for  deeds  are  now  paid  for  hj  the 
length,  like  printing  or  copying,  without  any 
regard  to  the  principles  they  involve,  or  to  the 
intricacy  or  importance  of  the  facts  to  which 
they  relate ;  and,  more  than  this*  the  rate  of 
payment  is  fixed  so  low,  that  no  man  of  educa- 
tion could  afford,  for  the  sake  of  it, — first,  to 
ascertain  what  sort  of  instrument  the  circum- 
stances may  require,  and  then  to  draw  a  deed 
containing  the  full  measure  of  ideas  of  which 
words  are  capable.  The  payment  to  a  solicitor 
for  drawing  a  deed  is  fixed  at  one  shilling  for 
every  seventy-two  words,  denominated  sl  folio; 
and  the  fees  of  counsel,  though  paid  in  guineas, 
average  about  the  same.  The  consequence  of 
this  false  economy  on  the  part  of  the  public 
has  been,  that  certain  well  known  and  long 
established  lengthy  forms,  full  of  synonyms 
and  expletives,  are  current  among  lawyers  as 
common  forms,  and  by  the  sdd  of  these,  ideas 
are  diluted  to  the  proper  remunerating  strength ; 
not  that  a  lawyer  actually  inserts  nonsense 
simply  for  the  sake  of  increasing  his  fee ;  but 
words,  sometimes  unnecessary  in  any  case, 
sometimes  only  in  the  particular  case  in  which 
lie  is  engaged,  are  suffered  to  remain,  sanc- 
tioned by  the  authority  of  time  and  usage. 
The  proper  amount  of  verbiage  to  a  common 
form  is  well  established  and  understood,  and 
whilst  any  attempt  to  exceed  it  is  looked  on  as 
disgraceful,  it  is  never  likely  to  be  materially 
tliminished  till  a  change  is  made  in  the  scale 
of  payment.  The  case  of  the  medical  profes- 
sion is  exactly  parallel ;  for,  so  long  as  the 
public  think  that  the  medicine  supplied  is  the 
only  thing  worth  pa\dp^  for,  so  long  will  cures 
ever  be  accompaniea  wnth  the  customary  num- 
her  of  little  bottles.  In  both  cases  the  system 
is  bad ;  but  the  fault  is  not  with  the  profession, 
xvho  bear  the  blame,  but  with  the  public,  who 
have  fixed  the  scale  of  payment,  and  who,  by  a 
little  more  direct  liberality,  might  save  them- 
selves a  considerable  amount  of  indirect  ex- 
pense. If  physicians*  prescriptions  were  paid 
for  by  their  length,  does  any  one  suppose  that 
their  present  conciseness  would  long  continue  ? 
*— unless  indeed  the  rate  of  payment  were  fixed 
80  high  as  to  leave  the  average  remuneration 
the  same  as  at  present.  The  student  must,  | 
therefore,  make  up  his  mind  to  find  in  legal , 
instruments  a  considerable  amount  of  verbiage;  > 
at  the  same  time  he  should  be  careful  not  to 
confound  this  with  that  formal  and  orderly 
style,  which  facilitates  the  lawyer's  perusal  of 
^eeds,  or  with  that  repetition  which  is  often 
necessary  to  exactness  without  the  dangerous 
aid  of  stops." 


see  28  L.  O.,  426 ;  and  we  then  said  that 
by  obtaining  a  certificate  an  alien  might 
enjoy  all  the  rights  of  a  natural  British 
subject,  with  certain  exceptions.  We  now 
give  the  order  as  to  the  mode  of  enrolling 
such  certificate : — 

<*  I  do  hereby  direct  that  any  person  de» 
siring  to  enrol  a  certificate  issued  by  one 
of  her  Majesty's  principal  secretaries  of 
state,  pursuant  to  the  statute  7  &  8  Vict, 
c.  66,  shall  produce  to  the  secretary  of 
the  Master  of  the  Rolls  the  same  ceriificaie, 
together  with  a  certijicate  of  a  Judge  or  of 
a  Master  or  3Iaster  Extraordinary  in  Chan- 
cery to  be  endorsed  thereon^  or  writien  at 
the  foot  thereof,  that  the  oath  directed  by 
the  said  statute  to  be  taken  has  benen  taken 
and  subscribed  by  the  memorialist  to 
whom  the  certificate  has  been  granted  by 
the  secretary  of  state ;  and  that  thereupon 
and  after  obtaining  a  fiat  for  that  purpose 
from  the  Master  of  the  Rolls,  the  derk  of 
the  inrolments  shall  enrol  the  said  certifi* 
cate  issued  by  the  said  secretary  of  state, 
and  also  the  said  certificate  of  the  Judg^ 
or  Master,  or  Master  Extraordinary  in 
Chancery,  and  that  the  same  when,  en- 
rolled, may  be  inspected  and  copies  thereof 
may  be  made  in  the  same  manner  as  ia 
the  case  of  other  documents  enrolled  for 
safe  custody  in  Chancery. 


"  (Signed) 


Lyndhorst.''^ 


ALTERATION    IN    THE    ALIEN 
LAW. 


We  have  already  called  attention  to  the 
alteration  made  by  the  act  of  last  session, 
(7  &  8  Vict.  c.   66,)  relating  to  aliens. 


PRACTICAL   DIRECTIONS. 

The  oath,  according  to  the  form  pre- 
scribed by  the  act,  thould  be  written  on  a 
separate  sheet  of  paper,  and  tahen  and 
subscribed  by  the  party,  and  the  usual 
jurat  signed  by  the  Judge  or  Master  before 
whom  the  same  is  so  taken. 

There  should  then  be  written  on  the 
secretary  of  staters  certificate,  a  certificate 
in  the  form  following : — 

«  I,  A.  B.,  do  hereby  certify  that  tbc 
above-named  C.  D.  hath  this  day  taken 
and  subscribed  before  me  the  oath  pre- 
scribed by  the    above-mentioned  act  of 

parliament. 


«<  Dated  this        day  of 
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'  A.  B., 


A  Master  Extra,  in  the  High  Court 
of  Chancery." 
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PARLIAMENTARY  RETURNS. 

SUITOBS'   FUND. 

The  following  is  the  Return  from  the  Accountant-General  of  the  Court  of  Chancery, 
pursuant  to  the  5  Vict.  c.  5,  s.  63,  from  the  2nd  Octoher  1843,  to  let  October  1844. 


PAYMENTS. 


Paid  Lord  Chancellor's  salary 

—  Vice-Cbancellor  Bruce  

—  Vice-Cbancellor  Wigmm 

—  Eleven  Masters*  salaries,  at  2,300/.  per  annum  (exclusive  of  one 

quarter  for  one  Master's  salary,  duo  but  not  paid,  1  October  1844)  . 

—  Accountant-General's  salary  as  Master    • 

Total  Masters 

—  Acconntant-GeneraVs  salary 

—  Expenses  of  office,  office-keeper,  rates,  stationery,  &c.     • 

—  Twenty-tiro  Clerks*  salaries 

—  Pension  to  a  retired  Chief  Clerk,  60Q/.,  and  to  a  retired  Clerk,  400/. 

Total  Accountaut.General's  Office  . 

—  Two  Examiners*  salaries  (in  part)  remainder  being  charged  on  the 

Saitors'  Fee  Fund 

—  Retired  Examiner's  pension 

—  Retired  Examiner's  Clerk's  pension 

Total  Exn miners 

—  Clerk  of  Affidavit's  increased  salary 

—  Three  Clerks  to  assist  in  the  Report-office         .         •        •        •        • 

—  Officers  of  the  Lord  Chancellor's  Court 

Usher 

Coart-keeper 

Persons  to  keep  order « 

Tipstaff  

Serjeant-at-Arms 

—  Offi^rs  of  the  Vice-Chancellor  of  England : 

Seeretary  

Usher      .  •        ' 

Trainbearer 

—  Officers  of  Vice -Chancellor  Bruce: 

Secretary  . ' • 

Usher 

Trainbearer 

Court-keepera 

_    Officers  of  the  Vice-Cbancellor  VVigram 

Secretary 

Usher 

Trainbearer 

Court-keepers    •        .        • 

Totsl  Officers  of  the  Court     .        .    .    • 

«-    SoUoitor  to  the  Suitors,  in  lieu  of  Costs  .        .        .        • 

Disbursements        •         •         •  •        .        .        • 


26,875 
600 


900  0 

4.50  0 

6.610  0 

1,000  0 


600  0 
200  0 
100     0 


300 
90 

160 
90 


1,183  U     1 


CASH. 

10,000     0  O 

5.000     0  O 

5,000     0  O 


27,475     0    a 


8,960    0    a 


900 
300 
300 


0    O 

0     0 
0     O 


500 
200 
100 

300 

200 

100 

80 


Surveyor '    ^    \       *        ' 

CoeU  of  Contempt  (under  Sir  Edward  Sugden's  Act) 
Compensations  to  the  late  Officers  of  the  Court  of  Exchequer  . 
Expenses  of  Courts,  Registrars'  office,  Masters'  offices,  Report  and 
other  offices,  for  repairs,  rates,  stationery,  coals,  candles,  servants' 

wages,  &c •         •        • 

Surplus  Interest  invested     • 


£  85,494 


Balaneo  on  ibe  Account.  1  October  1843 

Stock  puicbased  with  surplus  interest 

Stock  purchased  with  Suitors'  general  cash 

Dividends  received  during  the  year      .         '     ^''  .'    k  '  £4 
Received  of  the  Accountant-General,  under  the  5  Vict.  c.  5,  s.  61 


£       f.   d, 
ll,ftO    3    6 


STOCK. 

£           «.  rf- 

2,895,019  18  S 

10,471     4  1 

302,159  11  2 


Payments    . 
Balskcs  on  the  Account,  1  October  1844 


85,927    4  11 

150    0    0] 


97,297     8     53,207,650  13     5 
85,494     0    2 


11,803     8    3 


3,207,650  13    5 
T  5 
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New  SUU  in  ParUment—Privikged  Places.^Umtnt  of  Mr.  HamilUm. 


NEW  BILLS  IN  PARLIAMENT. 


BAIL   IN    ERROR  ON    MI8DBMKANOR8. 

The  following  ia  the  Lord  Chancellor's  hill 
to  stay  execution  of  judgment  for  misdemean- 
ors upon  giving  bail  in  error. 

1.  That  in  every  case  of  judgment  for  a  mis- 
demeanor where  the  defendant  or  defendants 
shall  have  obtained  a  writ  of  error  to  reverse 
such  judgment,  execution  thereupon  shall  be 
stayed,  or  in  case  execution  shall  nave  issued, 
all  further  proceedings  upon  such  execution 
shaU  be  suspended,  until  such  writ  of  error 
shall  be  finally  determined ;  and  in  case  the 
defendant  or  defendants  shall  be  imprisoned 
under  such  execution,  or  any  fine  shall  have 
been  levied,  either  in  whole  or  in  part,  in  pur- 
suance of  such  judgment,  the  said  defendant 
or  defendants  shall  be  entitled  to  be  released 
from  ipnprisonment,  and  to  receive  back  anv 
money  levied  on  account  of  such  tine,  until  such 
final  determination  as  aforesaid:  Provided 
always,  that  no  execution  upon  any  such  judg- 
ment shall  be  stayed  or  suspended  unless  and 
until  the  defendant  or  defendants  shall  become 
bound  by  recognizance,  to  be  acknowledged 
either  in  the  same  court  in  which  the  judgment 
shall  have  been  given,  or  before  any  one  of  the 
judges  of  her  Majesty's  Superior  Courts,  with 
two  sufficient  sureties,  to  oe  approved  of  bv 
such  court  or  judge,  in  such  sum  as  sucn 
court  or  judge  shall  direct,  to  prosecute  the 
writ  of  error  with  efiect,  and  in  case  the  judg- 
ment shall  be  affirmed,  to  pay  the  amount  of 
any  fine  which  may  have  been  imposed  on  the 
said  defendant  or  defendants  by  tne  said  judg- 
ment, and  to  render  the  said  defendant  or  de- 
fendants to  prison,  according  to  the  said  judg- 
ment, where  imprisonment  shall  have  been 
adjudged. 

2.  That  where  judgment  upon  such  writ  of 
error  shall  be  affirmed,  and  imprisonment  shall 
have  been  adjudged,  the  perioa  for  its  continu- 
ance in  pursuance  of  such  judgment,  if  such 
imprisonment  shidl  not  have  commenced  under 
such  execution,  shall  be  reckoned  to  begin 
from  the  day  when  such  defendant  or '  defen- 
dants shall  be  in  actual  custody  under  such 
judgment ;  and  if  the  defendant  or  defendants 
shall  have  been  released  from  imprisonment  in 
manner  hereinbefore  provided,  such  defendant 
or  defendants  shall  be  liable  to  be  imprisoned 
for  such  further  period  as,  with  the  time 
during  which  such  defendant  or  defendants 
may  ^ready  have  been  imprisoned  under  such 
execution,  shall  be  equad  to  the  period  for 
which  such  defendant  or  defendants  was  or 
were  so  adjudged  to  be  imprisoned  as  afore- 
said. 

3.  Tliat  if  the  court  in  which  any  such  writ 
of  emor  shall  be  pending  shall  upon  motion  in 
that  behalf  decide  that  the  defendant  or  defen- 
dants by  whom  it  shall  be  brought  has  or  have 
wilfully  delayed  or  neglected  to  prosecute  the 
same  with  effect,  it  shall  be  lawful  for  such 
court  to  order  the  writ  of  error  to  be  quashed, 
and  thereupon  the  defendant  or  defendants 


who  brought  such  writ  of  error  shall  be  ^iable 
to  execution  upon  the  judgment ;  and  if  the 
defendant  or  defendants  oe  not  forthwith  ren- 
dered  as  aforesaid  to  the  custody  of  the  jproper 
officer,  the  recognizance  shall  be  forfeited  in 
the  same  manner  as  if  the  judgment  had  been 
affirmed. 


PRIVILEGED  PLACES  AS  TO  ARREST. 


Mr.  Editor, — ^Perceiving  in  jour  numbor 
for  the  18th  of  January,  a  letter  from  a  corre- 
spondent, giving  an  account  of  a  caption  made 
within  the  precincts  of  Windsor  Castle,  (a  mi. 
vileged  place,)  bv  leave  of  the  Lord  Stewaxo,  I 
beg  to  give  the  following  account  of  a  similar 
circumstance,  which  may  prove  acceptable  to 
your  readers : — 

A  cUent  having  obtained  a  judgment  far  a 
large  sum  against  a  gentleman  holding  a  bHu* 
ation  and  resident  in  the  Tower  of  London, 
(one  of  the  places  in  which  a  person  is  privi- 
leged from  arrest,)  n^ociations  for  settkanent 
of  the  debt  by  composition  were  for  some  time 
pendii^g,  but  the  terms  offered  by  the  opposite 
party  not  being  agreed  to  by  my  client,  he 
instructed  me  to  enforce  the  judgment. 

Accordingly,  I  made  inquiries  as  to  the 
practice,  and  not  being  able  to  get  nmeh  infor- 
mation, I  went  to  the  Tower  and  had  an  inter- 
view with  Major  Elington,  the  Governor,  on 
the  subject,  who,  after  expressing  his  hope  that 
I  should  not  have  to  proceed  to  extremities, 
requested  me,  (in  the  event  of  my  being  obliged 
to  take  the  party  in  execution,)  to  write  to  him 
for  liberty  so  to  do,  which  I  did,  and  recdred 
the  following  reply : — 

"  Major  Elington  presents  his  comnliments 

to  Mr.  E.  A ,  and  in  reply  to  bis  letter  of 

the  18th  inst.  begs  to  inform  him  that  the  pri- 
vileges of  the  Tower  are  not  available  to  any 
person  so  as  to  enable  him  to  avcud  the  pay- 
ment of  his  legal  debts. 

"  Tower  of  London,  Jan.  17th,  1843/* 

However,  I  had  no  occasion  to  carry  the 
matter  so  far  as  your  correspondent  H.,  for  the 
defendant  getting  scent  of  what  was  goiov  on, 
came  forward  and  settled  the  debt  in  aceorSance 
with  my  chenf  s  wishes. 

A. 


MEMOIR  OF  MR.  THOMAS  HAMILTON. 

We  record  with  much  regret  the  death  of 
Thomas  Hamilton,  Eso.,  of  the  firm  of  Few, 
Hamilton,  &  Fews,  wuich  took  place  at  his 
residence  in  the  Mall,  Hammersmith,  on  Sun- 
day evening,  the  2nd  February,  in  the  57th 
year  of  his  age. 

Mr.  Hamilton  was  a  highly  respected  mem* 
her  of  the  profession,  and  had  been  actively 
engaged  before  the  public  for  a  period  of  more 
than  thirty  years,  with  great  credit  to  himself, 
and  satisfaction  to  his  clients ;  and  we  think  it 
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right  to  give  a  short  history  of  his  profemional 
career. 

Mr.  Hamilton  was  the  son  of  a  respectable 
clergryman  in  Yorkshire,  by  whom  he  was 
principally  educated  till  after  he  had  attained 
his  sixteenth  year:  and,  for  his  yws,  his 
classical  acquirements  at  that  time  were  of  no 
ordinary  character.  He  was  then  articled  by 
his  father  to  Messrs.  Upton  &  Co  ,  an  eminent 
firm  in  Leeds,  with  whom  he  served  his  clerk- 
ship; and  acquired  during  that  period  a 
considerable  knowledge  of  the  I^w  of  Real 
Property,  as  well  as  of  commercial  transactions. 
His  clerkship  havin^f  expired,  he  quitted  Leeds, 
and  went  as  an  assistant  to  the  ofnce  of  Messrs. 
Fcw^  and  Ashmore,  who  had  a  short  time  pre- 
viofusly  succeeded  to  the  business  of  Mr. 
Townlcy  Ward,  and  during  the  two  years  he 
remained  their  assistant  he  became  so  valuable 
to  the  firm,  that  they  offered  him  a  partnership, 
which  he  readily  accepted. 

From  that  time  to  the  present  he  has  been 
most  actively  engaged  in  his  professional  capa- 
city, and  few  men  have  sustained  a  higher  re- 
pntaticm  than  Mr.  Hamilton  during  his  long 
and  active  career.  He  was  friendly  and  un- 
ostentations  in  his  manners;  he  possessed  a 
noble  and  generous  disposition ;  and  performed 
unbounded  acts  of  kindness  and  liberality  to 
the  widows  and  orphans  of  his  poorer  brethren. 

He  was  a  member  of  the  Incorporated  Law 
Society,  and  his  name  appears  on  the  provi- 
skmal  committee  in  1625,  prior  to  the  regular 
formation  of  the  institution,  and,  had  he  been 
willing,  he  might  have  been  a  member  of  the 
committee  of  management.  He  was  a  constant 
attendant  at  the  general  meetings  of  tihe  society, 
and  bein^  a  ready  speaker,  generally  distin- 
guished himself  by  some  good-humoured  sar-' 
casms  on  the  grievances  of  the  profession. 

For  the  last  six  months  his  health  bad  been 
gifving  way  by  a  pulmonary  complaint,  and  he 
clearly  foresaw  that  his  earthly  career  was^ 
drswing  to  a  close.  He  met  his  approaching ' 
fate  with  a  quietude  of  manner  perfectly  con- ! 
sistent  with  his  general  character,  and  bowed 
in  reverence  to  the  Will  of  that  Divine  Being 
wlio  had  given  him  so  many  years  both  of 
prosperity  and  enjoyment. 

He  has  left  a  widow,  but  no  family,  to  lament 
his  loss. 


In  another  case,  a  large  landed  proprietor  of 
estates  heanly  mortgaged  in  like  manner  keeps 
out  of  the  wav  to  avoid  a  cajption,  but  although 
he  has  been  neeply  engaged  in  various  specu- 
lations, he  cannot  be  met  with,  and  his  credi- 
tors are  without  their  money.  He  will  not 
claim  protection  or  seek  the  benefit  of  the  Act 
for  the  Relief  of  Insolvent  Debtors ;  but  if  a 
bankruptcy  could  reach  him  the  creditors 
would  be  greatly  benefited. 

CiVIB.. 


t9£LECnONS  FROM  CORRESPON- 
DENCE. 

DSP1CT8   IN  THX  LAW. 

A  solicitor,  within  twenty  miles  of  London, 
contracts  debts  to  nearly  20,000/.,  and  keeps 
cnX  of  the  way  to  avoid  being  taken  in  execu- 
tion, and  continues  in  possession  of  almost  all 
his  property,  setting  his  creditors  at  defiance. 
Surely  the  Bankrupt  Law  should  be  amended 
to  meet  such  a  case.  I  abstain  from  giving 
names,  but  I  may  add  that  every  attempt  has 
been  made  to  bring  him  widiin  the  Bankrupt 
Laws,  under  a  fiat  issued,  but  without  sflTect. 


MANCHBSTBR  I-AW   ASSOCIATION. 

Sir,  —  The  sixth  annual  report  of  this 
association,  publislied  in  your  journal  for  1st 
February,  indicates  to  my  mind  prettjr  clearly, 
that  this  society,  as  well  as  others  of  identical 
character,  howsoever  useful  they  may  be,  and 
however  estimable  their  intentions,  are  never- 
theless in  some  of  their  details  objectionable. 
The  Lord  Chancellor's  bill  for  simplifying  the 
transfer  of  real  property,  appears  to  have  been 
supported  by  the  petition  and  approbation  of 
the  above  association,  this  of  itself  shows  that 
the  Manchester  lawyers  took  but  a  very  super- 
ficial view  of  the  effect  to  be  produced  by  his 
lordship's  measure,  or  they  were  guilty  of  a 
greater  error,  if  indeed  they  maturely  considered 
Uie  consequences  that  measure  has  entailed 
upon  the  profession,  and  through  it  the  public 
at  large ;  or  lastly,  the  Manchester  Association 
have  been  imposed  upon.  In  either  view  of  the 
matter,  this  association  proves  that  it  is  not 
intitled  to  the  mede  of  praise  which  has  been 
accorded  to  it,  for  most  assuredly  of  all  the 
acts  of  last  session,  omitting  the  vexatious  and 
devastating  act  for  the  abolition  of  arrest  for 
debts  under  20/.,  the  Lord  Chancellor's  Transfer 
Act  stands  conspicuously  prominent,  and  the 
calls  for  its  immediate  ana  utter  annihilation 
are  loud  and  deep ;  the  whole  body  of  convey- 
ancers are  up  in  arms  against  it ;  a  more  mis* 
chievous  act,  as  it  is  agreed  by  common  assent, 
was  never  placed  on  the  statute  roll  of  Great 
Britain* 

I  expect  better  things  however  from  these 
societies  in  general,  and  from  the  Manchester 
Association  in  particular,  for  I  am  well  ac- 
quainted with  the  Lancaster  lawyers,  and  they 
are,  as  a  body,  better  informed  upon  legal 
topics  than  any  other  class  of  men  in  the  coun- 
try, the  London  attorneys  of  course  excepted. 

T.  W.  H. 


LAW  PROMOTIONS. 


PATENTS  OF   PRECBOENCC. 

Mr.  Seijeant  Manning, 
Mr.  Seijeant  Channell. 

NEW   queen's   COUNSBI*. 

Abraham  Hayward,  Esq.,  of  the  Western 
Cmmit,  called  to  the  bar,  by  the  Inner  Temple, 
10th  June,  1832. 
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Mr.  Hayward  was  sworn  in  on  Saturday 
last,  with  tne  other  common  law  members  of 
the  bar  named  in  our  last  number. 

We  regret  to  state  that  Mr.  Montagu  Cham- 
bers is  not  in  the  list  of  new  Queen's  Counsel, 
as  stated  last  week.  We  believe  he  is  well 
entitled  to  the  distinction,  and  will  no  doubt 
soon  receive  it. 


RECENT  DECISIONS   IN  THE    SUPE- 
RIOR  COURTS. 


Ilorlr  Criatirtllor. 

[Reported  by  ViM,  Finnblly,  Esa.,  Barrister 
at  Law,'] 

MORTGAGOR  AND  MORTGAOEB.  —  ALTERA- 
TIONS OP  MORTGAGED  PROPERTY. —  DE- 
CREE   FOR    REDEMPTION. — ACCOUNT. 

A  mortgagee  in  possession  laid  out  money  on 
alterations  of  the  mortgaged  property, 
without  consent  of  the  mortgagor,  such 
alterations  not  being  necessary  repairs. 
Held,  on  a  decree  for  redemption,  that  the 
mortgagee  was  not  entitled  to  an  inquiry  as 
to  the  costs  of  the  alterations,  as  the  evi- 
dence showed  the  property  was  deteriorated 
by  them,  and  therrfore  held  further,  that 
the  mortgagee  should  account  for  the  da- 
mage so  done  and  pay  the  costs  of  the  suit, 
which  his  conduct  had  made  necessary. 

The  plaintiff  mortgaged  a  house  and  cot- 
tages and  premises,  in  1830,  to  the  defendant, 
who  was  his  solicitor,  for  440/.,  part  of  which 
consisted  of  costs  and  charges.  The  interest 
being  in  arrear  in  1838,  the  defendant  brought 
an  action  of  ejectment,  and  thereby  got  into 
possession  of  the  mortgaged  premises,  and 
took  down  two  of  the  cotta^^es  and  built  a 
stable  in  place  of  them,  and  laid  out  money  on 
the  alterations,  without  consulting  the  plaintiff, 
or  having  any  consent  from  him.  In  1839  the 
plaintiff  gave  notice  of  his  intention  to  redeem, 
and  asked  for  an  account,  .which  defendant 
neglected  to  furnish.  The  plaintiff  filed  a  bill 
to  redeem,  in  1840,  and  the  cause  coming  to 
be  heard  before  the  Master  of  the  Rolls,  in 
March  1843,  his  lordship  decreed  for  a  re- 
demption, and  refused  to  allow  an  inquiry  as  to 
the  costs  of  the  alterations,  which  appeared  by 
the  plaintiff's  evidence— the  defendant  did  not 
produce  any — not  to  be  necessary  repairs  for 
sustenance  of  the  property,  nor  improvements 
of  it,  but  rather  tending  to  its  depreciation. 
His  lordship  therefore  further  held,  that  the 
plaintiff  was  entitled  to  an  inquiry  as  to  the 
loss  sustained  in  consequence  ot  the  alterations, 
and  also  that  the  defendant  should  pay  the 
.costs  of  the  suit. 

The  defendant  appealed  from  the  decne. 

Mr.  Romilly  and  Mr.  Stevens  for  the  appel- 
lant; Mr.  jRussell  and  Mr.  Chandless  for  the 


respondent.    Miller  v.  Beaty^  and  Wragg  v. 
Denham^  were  cited,  among  other  cases. 

The  Lord  Chancellor.— This  bill  was  filed  by 
the  mortgagor  for  the  redemption  of  a  public- 
house  and  several  cottages,  which  had  been 
mortgaged  to  the  defendant  in  1830  for  300/. 
Afterwards,  in  1836,  there  was  a  further 
charge  for  a  further  advance,  including  a  bill 
of  costs.  Subsequently,  the  defendant  brought 
an  ejectment  and  obtained  nossession  of  the 
premises.  He  then  pulled  aown  two  of  the 
cottages  and  applied  the  materials  upon  pro- 
perty of  his  own,  and  built  a  stable  upon  the 
site  of  the  two  cotUges.  This  was  done 
without  the  consent  of  the  mortgagor  being 
had ;  and  I  am  of  opinion  that  the  defendant 
had  no- right  to  pull  down  the  cottages,  (or  it 
appears  that  they  were  not  in  such  a  stale  as  to 
require  to  be  pulled  down.  One  of  the  wit- 
nesses examined  for  the  plaintiff  was  tenant  of 
one  of  the  cottages,  and  he  said  they  mig^t 
have  been  repaired  for  ten  pounds  :  he  was  a 
bricklayer,  and  therefore  a  person  of  skill  in 
the  value  of  the  cottages.  Both  the  tenants  of 
the  cottages  stated  that  thev  would  have  con- 
tinued to  occupy  them,  if  they  had  been  per- 
mitted, at  the  rent  they  had  been  paying  to  the 
plaintiff.  Several  surveyors  also  were  esamiued 
by  the  plaintiff,  and  some  of  them  said  that  the 
property  in  its  present  state  would  not  let  for 
so  mucn  as  it  would  have  let  for  before  the 
alterations  made  by  the  defendant.  In  this 
state  of  things,  the  defendant  committed  an  act 
of  wrongful  waste  by  pulling  down  the  two 
cottages  and  taking  away  the  materials,  and  by 
builmng  a  stable  in  their  place ;  and  I  am  of 
opinion  that  he  is  chargeable  with  whatever  loss 
the  plaindff  has  sustained  in  conseouence  of 
that  wrongful  act.  The  Master  of  the  Rolls' 
dec'ision  was  to  this  effect :  he  made  the  mort- 
gagee chargeable  with  so  much  rent  as  the 
cottages  woidd  have  let  for,  had  they  not  been 
pulled  down,  and  he  held  him  liable  to  pay  the 
six  pounds  a-year  for  which  the  stable  had 
been  let.  This  was  not  unfair;  for  the  defen- 
dant had  so  far  permanently  diminished  the 
value  of  the  property.  The  aefendant's  coun- 
sel say,  that  as  the  mortgagee  had  built  the 
stable,  he  ought  to  be  allowed  to  deduct  so 
much  rent  as  it  has  produced  from  the  sum  he 
is  to  be  charged  with  in  respect  of  the  cottages. 
But  I  do  not  accede  to  that  argument,  for  the 
pulling  down  the  cottages  was  a  wrongful  act. 
As  the  decree  stood,  the  mor^agor  had  an 
allowance  of  six  years'  rent,  which  if  he  bad 
remained  in  possession  he  would  have  continued 
to  have  received  for  the  future,  besides  the 
materials  which  had  been,  taken  off  the  pre- 
mises. I  am  satisfied  the  mortgagee  had  not 
been  made  to  pay  so  much  as  he  might  have 
been  charged  with,  and  that  it  ought  not  to  be 
referred  to  the  Master  to  take  an  account  <^ 
what  has  been  laid  out  by  him.  It  was  said 
that  the  sum  which  had  been  expended  in 
lasting  repairs  and  improvements  entered  into 


*  Seton  on  Decrees,  153. 

*  2  You.  &  a  iir. 
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the  loss  sustained  by  the  mortgagor  ;  that  the 
mortgagee  had  employed  workmen  in  effecting 
necessary  repairs;  and  that  in  palling  down 
the  cottages  he  put  something  else  in  their 
stead.  But  takmg  the  whole  together,  the 
mortgagee  cannot  demand  a  reference  to  the 
Master  to  inquire  how  much  of  the  sum  which 
he  has  expended  has  been  for  necessary  and 
proper  repairs,  and  how  much  in  respect  of  his 
wrongful  act,  if  upon  the  whole  taken  together 
there  has  been  a  diminution  in  the  value  of  the 
property  by  reason  of  his  alterations.  The  fact 
of  diminution  of  value  appears  upon  the  evi- 
dence in  the  cause,  and  the  defendant  is  there- 
fore not  entitled  to  any  reference.  Then  as  to 
the  costs  of  the  suit ;  the  defendant  refused  to 
account,  when  called  upon,  and  therefore  the 
bill  became  necessary.  If  the  bill  became  ne- 
cessary by  the  defendant's  misconduct,  the 
opinion  of  the  Master  of  the  Rolls  was  right 
upon  that  point.  The  decree  must  be  affirmed, 
with  costs. 

Sandon  v.  Hooper.  At  Westminster,  Dec.  9, 
14,  &  17,  1844. 

itoIU  Court. 

IReported  by  E.  Vansittart  Nealb,  E^,, 
Barrister  at  Law,'] 


Vi(e«€fiaiirtUor  of  fEnglanl^. 


PBACTicB.  —  IsT  Will.  IV.  c,  36.  • 

FOINTMBNT   OF   SOLICITOR. 


AP« 


An  application  that  a  defendant  may  be 
brought  to  the  bar  of  the  court  for  the 
purpose  of  having  a  solicitor  appointed  to 
put  in  his  answer,  is  irregular.  The  proper 
appUoation  is,  that  the  defendant  may  be 
btiughi  up  for  the  purpose  of  taking  the 
bill  pro  confesso,  when  tt  will  He  on  Ami  to 
make  application  for  the  appointment  of  a 
solicitor. 

This  was  a  motion  for  a  habeas  corpus  to 
"bring  up  a  defendant,  in  custody  for  contempt 
in  not  answering,  and  whom  the  Master  had 
reported  too  poor  to  put  in  his  answer,  to  the 
bar  of  the  court,  that  he  might  apply  to  the 
court  to  appoint  a  solicitor  for  him,  it  having 
lieen  held  in  a  former  case  that  the  plaintiff 
could  not  make  the  application  for  the  appoint- 
ment of  a  solicitor  for  the  defendant. 

Mr.  Uoyd  for  the  petition. 

Lord  Longdate  expressed  his  opinion  that 
the  order  could  not  be  made  in  the  form  asked. 
The  application  on  the  part  of  the  plaintiff 
shoulfi  be,  that  the  defendant  mi^htbe  brought 
up  for  the  purpose  of  the  bill  bemg  taken  pro 
cof^fesso,  when  it  would  be  in  his  power  to 
appl^  to  the  court,  if  he  chose,  to  appoint  a 
solicitor  for  him.  The  order  was  accordingly 
drawn  up  in  this  form.  Mr.  Lloyd,  however, 
at  the  suggestion  of  the  Master  of  the  Rolls, 
expressing  the  intention  of  the  plaintiffs  to 
inauce  the  prisoner,  if  they  could,  to  apply  for 
the  appointment  of  a  soucitor  without  being 
brought  up. 

Barton  v.  MUls,  January  23. 


[^Reported  by  Samuel  Miller,  Esq.,  Bar- 
rister at  Law.] 

PRACTICE. — PRODUCTION  OF    DOCUMENTS. 

It  is  not  a  sufficient  answer  to  a  motion  for 
the  production  of  documents,  admitted  by  a 
defendant  to  be  in  his  possession,  that  the 
title  of  the  plaintiff  is  denied. 

In  order  to  dispense  with  the  usual  order  for 
producing  and  depositing  documents  at  the 
Qfice  of  the  Clerk  of  Records  in  London, 
and  to  obtain  permission  that  they  shall  be 
inspected  at  the  place  of  business  of  the  de- 
fendant in  the  country  ;  it  must  not  only 
appear  upon  affidavit  that  they  are  wanted 
in  the  country,  but  that  they  are  in  constant 
use  there,  ' 

The  bill  in  this  case  was  filed  for  restraining 
the  alleged  infringement  of  a  patent,  and  on  a 
motion  for  an  injunction,  the  court  had  directed 
an  issue.  The  defendant  had  put  in  an  answer, 
by  which  he  expressly  denied  the  plaintiff's  title, 
but  admitted  that  he  had  certain  books  and 
documents  in  his  possession  relating  to  the 
matter  in  question. 

Mr.  Stinton,  in  support  of  the  motion,  said, 
that  the  defendant  having  admitted  possession 
of  the  books  and  documents,  he  was  entitled  to 
the  order  as  a  matter  of  course. 

Mr.  Phillips,  contr^,  urged  that  as  the  plain- 
tiff's title  was  expressly  denied,  there  was  no 
foundation  for  the  motion*;  and  that  if  the  bill 
had  been  simply  a  bill  of  discovery,  the  denial 
of  title  would  have  been  a  sufficient  answer 
to  it. 

The  Vice-Chancellor  said,  the  production  of 
the  books  and  documents  required,  might  ma- 
terially assist  in  making  out  the  plaintiff's  title, 
and  he  considered  him  intitled  to  an  inspection 
of  them. 

Mr.  Phillips  then  asked,  that  the  order  might 
be  drawn  up  for  the  inspection  of  them  at 
Leeds,  where  the  defendant  resided,  as  the 
defendant  required  the  use  of  them  for  the 
purpose  of  his  business. 

The  Vice-chancellor  said,  that  to  entitle  the 
defendant  to  this  variation  from  the  common 
order,  an  affidavit  must  be  produced,  not  only 
stating  that  they  were  wanted  at  Leeds,  but 
that  they  were  in  daily  use  there. 

AUen  V.  Rawson.    Jan.  31st  1845. 


l^ftMflanrrllor  MltflTiim. 
[Reported  by  J.  H.  Cooxx,  Esq.,  Barrister  at  law.] 

CONSTRUCTION.  —  SEPARATE  BSTATB.  — 
RESTRAINT  OF  ANTICIPATION. — PRAC- 
TICE.— BREACH   OF  TRUST. 

Aelause  in  a  marriage  settlement  Reeled  the\ 
interest  and  dividends  to  be  paid  '<  into  the 
proper  hands  of  the  wife,  or  to'sueh  person  ^ 
or  persons,  as  she  should  by  note  or  writing^ 
'  r  her  hand,  from  time  to  time  ap 


but  not  so  as  to  dispose  thereqf,  or  i 
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henelf  of  the  benefit  thereof,  in  the  way  of 
anticipation  ;*'  butf  the  receipt  clause  con- 
tained no  negative  words :  Held,  nottoith- 
standing  the  omission  of  such  words,  that 
the  clause  operated  as  an  effectual  restraint 
upon  anticipation. 
Where  it  is  sought  to  charge  a  trustee  with 
breach  qf  trust,  the  court  will,  in  general, 
reserve  its  declaration  until  further  direc- 
tions, when  the  actual  amount  qf  deficiency, 
if  any,  has  been  ascertained. 
Upon  the  marriage  of  Mr.  and  Mrs.  Vaw- 
drey,  in  March  IS 32, a  Bettlement  waa  executed 
by  which  certain  legaciea,  and  a  share  in  the 
estate  of  the  lady's  hither,  the  whole  of  which, 
under  his  will,  were  to  become  vested  in  her, 
upon  her  attaining  21,  or  on  marriage,  which- 
ever should  first  happen, — ^were  assigned  to 
trustees  upon  trust,  that  the  trustees  or  sur- 
vivor of  them,  or  the  executors  and  administra- 
tors of  such  survivor,  should,  from  and  imme- 
diately after  the  marriage,  and  as  soon,  and 
from  time  to  time,  as  the  share,  legacies,  or 
bequests,  or  other  sum  or  sums  of  monev, 
interest,  and  effects  therein-mentioned^  should 
become  payable,  collect,  get  in,  and  receive  the 
same,  and  should  lay  out  and  invest  in  their  or 
his  names  or  name,  the  money  to  arise  and  be 
received  therefrom  in  the  purchase  of  a  share 
or  shares  in  the  parliamentary  stocks  or  funds 
of  Great  Britain,  or  at  interest  upon  govern- 
ment or  real  securities,  and  should  stand  and 
be  possessed  of,  and  interested  in  the  said 
several  monies,  stocks,  funds,  and  seciuities, 
and  the  interest,  dividends,  and  annual  pro- 
duce thereof,  upon  trust  to  pay  the  interest, 
dividends,  arilf"annuai  produce  of  the  said 
several  trust  moneys,  stocks,  funds,  and  se- 
curities, into  the  proper  hands  of  Eliza  Vawdrey, 
or  to  such  person  or  persons  as  she  should,  by 
'  any  note  or  writing  under  her  "hand,  from  time 
;  to  time  appoiiil  To 'receive  tbe  same  during  her 
.  life,"  but  notso  as  during  the  joint  lives  of  her- 
•  self  and^John  Collier  Vawdery',  "her  then  in- 
tended husband,  to  dispose  thereof  or  deprive 
herself  of  the  benefit  thcredf  bj^mortgaffe, 
'    charge,  sale,  assYgntnent,  or  otherwise  in  tne 
way  of  anticipation,  to  the  intent,   that  the 
'  same  might  be  for  the  sole  and  separate  use  of 
the  said  Eliza  Vawdrey,  and  not  subject  to  the 
debts,  control,  disposition   or  engagements  of 
the  said  John  Collier  Vawdrey,  or  any  other 
person  with  whom  she  might,  after  his  decease, 
happen  to  intermarry;    and  it  was  thereby 
agreed  and  declared  that  the  receipt  or  receipts 
of  the  said  Eliza  Vawdrey,  or  of  such  person 
or  persons  as  she  might  appoint  to  receive  the 
sanoe,  and  his,  her,  or  their  receipt  or  receipts 
might  be  a  good  and  sufficient  discharge  to  the 
persons  or  person  paying  the  same,  for  so  much 
thereof,  as  in  such  receipts  or  receipt  should  be 
acknowledged  to  be  received ;  and  from  and 
after  the  decease  of  the  said  Ehza  Vawdrey,  the 
W>pert^  was  given  over.    A  bill  was  filed  by 
iBisa  Vawdrey,  seeking  to  charve  the  trustees 
wid  executors  personally  with  a  breach  of  trust, 
in  reference  to  the  prq>ert^  settled  upon  her 
in  the  manner  above  mentionad.    Upon  the 


atigmnent  two  questions  were  raised,  namely, 
Ist,  Whether  under  the  above  clause  in  the 
settlement,  Elisa  Vawdrev's  power  of  anticipa- 
tton  was  restrained;  and  2nd1y,  Whether  the 
court  would  immediately  declare  the  trustees 
liable,  in  the  event  of  a  deficiency,  or  wait  until 
the  fact,  and  if  any,  the  amount,  of  the  deficiency 
was  ascertuned  ? 

Mr.  Koe,  Mr.  Parker,  Mr.  RomUhf,  Mr. 
Smythe,  Mr.  Bacon,  Mr.  Bagshawe,  Mr.  Greaie, 
and  Mr.  Palmer,  argued  the  case  for  the  re- 
spective parties,  and  cited  the  following  cases:— 
Barrymore  v.  BlHs,  8  Sim.  1 ;  Brown  v.  Boai- 
ford,  11  Sim.  127 :  Moore  v.  Moore  I  CoU.  S4; 
Baggett  v.  Meux,  1  ColL  138 ;  Medley  v.  Hor^ 
ton,  8  Jur.  863. 

Jan.  29. — His  Honour  having  taken  time  to 
consider  the  case,  now  delivered  his  judgment 
as  follows :— Two  points  were  argued  in  this 
case,  upon  which  Idid  not,  at  the  close  of  the 
argument,  express  any  final  opinion.  Hie 
first  was  this,  namely,  whether  according  to 
the  true  construction  of  the  settlement  made 
upon  the  marriage  of  Mr.  and  Mrs.  Vawdrey, 
the  latter  had  the  power  of  affecting  by  antia- 
pation  the  income,  or  any  part  of  it,  which  had 
been  settled  to  her  separate  use.  The  words 
of  the  settlement,  so  far  as  they  relate  to  this 
question,  are  as  follows  : — (His  Honour  read 
the  clause  of  the  settlement.)  Now  the  con- 
struction of  the  first  part  of  the  above  daose, 
namely,  that  which  precedes  the  receipt  clause, 
I  am  of  opinion,  must  be,  that  it  operates  as  a 
restraint  against  anticipation.  If  it  be  impera- 
tively necessary  that  negative  words  should  be 
used  to  restrain  anticipation,  (upon  which  I 

five  no  opinion,)  I  think  these  words  are  suf-  , 
ciendy  used  in  that  member  of  the  clause  i 
which  I  am  now  considering.  Tlie  only  ques- 
tion will  be,  whether  the  effect  of  that  memher 
of  the  sentence  is  destroyed  by  the  absence  of 
negative  words  in  the  receipt  clause  which 
follows  it.  I  am  of  opinion  that  the  words  of 
the  receipt  clause  have  no  such  effect.  Upon 
every  principle  of  construction,  the  receipC 
clause,  in  a  case  like  this,  must  have  refereace 
to  the  antecedent  part  of  the  entire  settlement. 
Hie  first  part  gives  the  income  to  the  hdy, 
payable  to  Tier  or  her  appointee,  in  such  a  man- 
ner that  she  has  not  the  power  to  anticipate  it; 
the  second  enables  her,  or  her  appointee,  togrr« 
receipts  for  it.  I  cannot  read  the  receipt  clause 
as  displacing  the  restraint  which  the  words  of 
the  former  part  of  the  clause  imposed.  The 
purpose  expressed  bjr  it  is  one,  to  give  effect  to 
which,  the  law  reqmres  no  technical  language. 
This  case  is  plainly  distinguishbale  from  those 
to  which  I  was  referred  in  the  argument. 

Upon  the  other  point,  the  question  was, 
whether  I  should  at  once  dedare  the  trustees 
liable  for  any  deficiency  there  might  be  in  the 
fund,  to  make  good  the  trust  property,  or  wait 
until  it  was  seen,  if,  upon  the  sale,  there  woidd 
be  a  deficiency  ?  Tliere  appears  to  be  no  ab- 
solute rule  upon  the  suljject.  The  court  may, 
in  some  cases,  charge  a  trustee  with  a  breach 
of  trust,  leaving  him  to  make  what  he  can,  if 
the  trust  property  has  not  been  duly  got  in. 
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Where  that  course  is  not  pursued,  the  usnal 
course  is,  not  to  speculate  at  the  hearing, 
whether  a  loss  will  be  ultimately  sustained  by 
the  non*  observance  of  the  letter  of  the  trust, 
but  to  realise  the  security,  and  charge  the 
trustee  with  the  deficiency,  if  any,  upon  nirther 
directions.  I  could  proceed  to  declare  the 
liability  of  the  trustee  at  once,  but  no  reason 
has  been  suggested  in  this  case,  why  I  should 
do  so,  that  would  not  apply  in  every  suit  in 
which  a  similar  question  arises.  I  think  I  ought 
not  to  make  the  declaration  now.  I  do  it  partly 
upou  the  ground,  that  probably  it  will  make  no 
difference  in  the  end, — that  tnere  is  no  object 
really  gained  in  the  suit  by  such  a  declaration, 
and  that  it  leads  to  a  great  deal  of  useless  dis- 
cussion when  parties  wish  to  get  a  declaration, 
which  may  just  as  well  be  obtained  upon  fur- 
ther  directions. 
Harrop  v.  Hayward.    H.  T.,  1845. 


Queen's  yencf. 

(Before  the  Four  Judges.) 

\Reportedhy  John  Hamkrton,  Esa.,  Bar- 
rister at  Law.] 

PRACTICB. 

When  the  plaint^  in  an  action  iq>plie$  to  a 
judge  at  chamoers  to  amend  the  record,  and 
the  judge  makes  an  order  to  that  effect, 
at  the  same  time  directing  the  costs  of  the 
implication  to  be  paid  by  the  plaintiff  to 
the  defendant  J  Held,  that  the  defendant 
after  the  receipt  qf  those  costs  is  not  in  a 
situation  to  apply  to  the  court  to  set  aside 
the  judges  oraer,  on  the  ground  that  he  had 
no  authority  to  make  such  order. 

Mr.  Pashley  obtained  a  rule  fttst,  to  set  aside 
an  order  made  by  Mr.  Justice  Wightman,  allow- 
ing the  phdntiff  in  this  case  to  amend  the 
record.  The  learned  iudge  made  the  order, 
that  the  amendment  should  be  made  on  pay- 
ment of  the  costs  of  the  apptication  by  the 
plaintiff  to  the  defendant.  These  costs  had 
Deen  ascertained  and  paid  to  the  defendant 
before  tbe  present  rule  had  been  moved  for. 

Mr.  Watsom  showed  cause,  and  contended 
that  it  was  not  competent  for  the  defendant  to 
make  the  present  application.  The  defendant 
has  by  his  own  comnictjNrecluded  himself  finom 
olriecung  io  the  order  made  by  the  learned 
judge.  After  the  defendant  has  acted  under 
the  judges  order  and  received  the  costs,  he 
cannot  come  forward  and  dispute  the  power  of 
the  judge  to  make  the  order.  In  Kennard  v. 
Harris,*  it  was  held  in  the  case  of  awards  that 
a  party  after  receiving  the  costs  of  reference 
and  award,  which,  by  the  terms  of  a  rule  of 
reference,  were  to  be  paid  by  the  other  party, 
cannot  more  to  set  aside  the  award.  The  court 
said :  ''  The  plaintiff,  after  accepting  the  costs 
of  the  reference  and  award,  is  precluded  from 
moving  to  set  it  aside.     If  no  award  had  been 
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made  no  costs  would  have  been  due ;  by  ac-y 
oepting  the  costs  of  the  award  he  admits  thu 
award  to  be  valid,  and  cannot  now  say  that  in 
is  bad."  The  same  principle  applies  in  thij 
present  case,  and  the  defendant  by  accepting^ 
the  costs  of  tbe  application  is  precluded  from 
j: — ^ —  ^Y^^  validity  of  theiuage's  order. 
The 


i/Lr,  Pashley,  contri.  There  is  no  doubt 
the  defendant  has  received  these  costs,  but 
he  is  not  for  that  reason  precluded  from  dis- 
puting the  authority  of  the  judge  to  make 
the  order.  If  a  person  is  callea  upon  to  resist 
an  improper  application,  he  is  in  any  way  en^ 
titled  to  iiis  costs ;  and  he  is  not  the  less  en- 
titled to  his  costs  because  the  judge  makea 
an  order,  which  in  point  of  law  he  was  not 
authorised  to  make.  The  defendant  therefore 
has  a  right  to  bring  under  the  consideration 
of  the  court  the  validity  of  the  order  which  has 
been  made  by  the  leamedjudge. 

Lord  HemiMm,  G.  J.  The  defendant  is  not 
is  a  situation  to  dispute  the  validity  of  the 
order  made  by  the  learned  judge.  He  ffets  tbe 
costs  of  the  order  and  then  draws  up  tne  rule. 
The  receipt  of  the  costa  under  sucn  circum- 
stances must  operate  as  a  personal  disability  on 
the  part  of  tbe  defendant. 

Paiteson,  Coleridge,  and  Wighiman,  J8.» 
concurred. 

Rule  discharged  with  costs. 

fittcttt'f  Benct  9n»ti((  C^rt. 

[Rtp^rUd  by  B.  H.  Woolbtcb,  Esq.,  BarritUr  at 
Law.} 

8TAT.  17  GEO.  3,  C.  56. — ENTRY  OF  APPEAL. 
— COSTS. — ESTREATING  RBCOONIZANCBB. 
— COMMITMENT  IN   EXECUTION. 

The  17  Geo.  3,  c.  56,  s.  20,  requiring  justices, 
upon  proof  of  notice  of  appeal  against  a 
conmction,  to  hear  and  determine  the  matter 
of  the  appeal,  and  to  award  tiosts  to  either 
.party  in  their  discretion,  does  not  empower 
the  quarter  sessions  to  enter  and  hear  an  op- 
peal  on  the  applicationof  the  prosecutor,  noN 
withstanding  the  party  convicted  has  failed  to 
appear  and  enter  his  appeal  after  having 
given  notice  qf  appeal  and  entered  into 
recognisances* 

The  quarter  sessions  cannot  in  such  a  case 
award  costs  to  the  prosecutor, 

ne  only  remedy  for  suck  costs  is  an  appUca^ 
tiou  to  estreat  the  recognizances, 

Semble,  that  under  mcA  circumstances  it  is 
competent  to  the  convicting  magistrates  io 
commit  the  defendant  to  prison  in  easeution 
of  the  original  sentence. 

Cowling  had  obtained  a  rule  for  a  manda- 
mus  commanding  the  Recorder  of  Bolton  to 
hear  and  determine  an  appeal  against  the  con- 
viction of  WiUiam  Barlow,  or  to  affirm  such 
conviction,  or  to  award  reasonable  coste  to  be 
paid  by  the  defendant.  The  conviction  was 
under  the  8  th  section  of  the  17  Geo.  3,  c.  66» 
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an  act  relating  lo  frauds  and  abuses  by  persons 
employed  in  the  woollen,  cotton,  and  other 
manufactures.  The  affidavits  stated  that  the 
defendant  was  convicted  on  the  15th  July,  and 
sentenced  to  one  month's  imprisonment ;  that 
he  gave  notice  of  appeal,  and  on  entering  into 
a  recognizance  with  sureties,  was  discharged. 
On  the  22nd  October,  two  days  before  the  ses- 
sions, he  served  the  prosecutor  with  notice  of 
abandonment,  three  clear  days'  notice  of  the 
abandonment  of  an  appeal  being  required  by 
the  practice  of  the  sessions.  The  prosecutor 
applied  at  the  sessions  to  have  the  appeal  en- 
tered and  the  conviction  confirmed,  in  order  to 
obtain  costs.  The  application  being  opposed, 
the  Recorder  was  of  opinion  that  he  had  no 
power  to  grant  it»  ana  refused  to  enter  the 
appeal. 

The  20th  section  of  the  act  provides,  that  if 
any  person  shall  think  himself  aggrieved  by 
the  order  or  judgment,  &c.,  he  may  appeal  to 
the  next  general  or  p^eneral  quarter  sessions, 
giving  notice  in  wnting  at  the  time  of  the 
conviction  to  the  justices,  and  at  the  same  time 
entering  into  a  recognizance,  with  sufficient 
sureties,  conditioned  to  try  the  appeal,  abide 
the  judgment  of  sessions,  and  pay  such  costs 
as  shall  be  then  awarded,  &c. ;  and  the  justices 
at  such  sessions  are  hereby  authorized  and 
required,  upon  due  proof  of  such  notice  of 
appeal,  ^c,  to  hear  and  determine  the  matter 
of  the  said  appeal,  and  to  award  such  costs  as 
to  them  shall  appear  just  and  reasonable  to  be 
paid  by  either  party,  &c. 

Barnes  (on  b«mdf  the  Recorder)  showed 
cause. — ^The  Recorder  had  no  power  to  enter 
this  appeal.  The  sessions  cannot  give  them- 
selves jurisdiction  by  aay  rule  of  practice  they 
may  adopt.  The  right  of  appeal  is  personal  to 
the  appellant.  The  prosecutor  had  an  obvious 
remedy  for  his  costs.  He  might  have  applied 
to  the  quarter  sessions  to  estreat  the  recogrni- 
zances,  and  the  original  judgment  might  have 
been  enforced.  R,  v.  Justices  of  the  West 
Riding,^  Haynes  v.  Hayton,^  [Pattesou,  J. — 
The  difficulty  is  in  JR.  v.  Twuford,^  where  a 
party  having  been  convicted  bv  two  justices 
under  the  17  Geo.  3,  c.  56,  ana  sentenced  to 
eleven  weeks'  imprisonment,  and  given  notice 
of  appeal,  was  committed  for  not  having  en- 
tered into  the  recognizance,  and  not  having 
entered  the  appeal,  the  sessions  discharged 
him ;  and  the  court,  inclining  to  the  opinion 
that  the  convicting  magistrate  had  no  longer 
power  to  commit  in  execution  of  the  conviction, 
refused  a  mandamus  to  compel  them.]  That 
case  presents  no  difficulty.  The  defendant 
there  had  been  imprisoned  in  default  of  sure- 
ties, and  a  part  of  the  sentence  had  been 
suffered,  and  it  was  therefore  held  that  the 
convicting  justices  could  no  longer  act  upon 
their  conviction.  But  the  appeal  having  been 
entered  here,  the  notice  of  appeal  became  nu- 
gatory, and  the  parties  may  issue  their  warrant 
and  commit  in  execution  of  the  original  sen- 


tence.  The  respondent  has  no  right  to  enter 
an  appeal.  B.  v.  Justices  West  Ridbtp.^  [Pa/- 
teson,  J. — It  is  not  put  on  the  ground  of  a 
general  power  in  the  respondent  to  enter  an 
appeal,  but  on  the  language  of  this  section  of  the 
act.]  Similar  words  occur  in  the  49  Geo.  3, 
c.  68,  8.  5,  the  earlier  act  regulating  proceed- 
ings  on  orders  in  bastardy,  and  m  the  4th 
clause  of  the  17  Geo.  2,  c.  38,  as  to  appeals 
ag^nst  poor's  rates,  and  it  was  never  attempted 
to  put  such  a  construction  upon  them.  The 
respondent  cannot  enter  an  appeal  even  for  the 
purpose  of  obtaining  costs.  R.  v.  J%tstic&s 
Essexj^  If  the  construction  contended  for 
could  be  sustained  the  recognizance  would  be 
unnecessary,  but  on  the  entry  of  the  appeal 
there  would  arise  an  original  jurisdiction  in  the 
justices,  which  is  not  contended.  The  power 
of  giving  costs  is  auxiliary  to  that  of  hearing 
and  determining  the  appeal.  In  order  that 
costs  should  be  awarded  under  the  S  &  9  W.  3, 
c.  30,  8.  30,  an  appeal  must  have  been  entered. 
R,  V.  Stoke  RiissJ  The  17  Geo.  3,  c.  56,  is 
repealed,  so  far  as  relates  to  woollen,  cotton, 
and  other  manufactures,  by  the  6  &  7  Vict.  c. 
40,  and  the  7th  section  of  the  latter  act  intro- 
duces new  provisions  as  to  offences  relating  to 
them.  An  appeal  is  only  given  when  the  im- 
prisonment exceeds  one  calendar  month.  It 
does  not  appear  on  the  face  of  the  conviction 
under  which  act  the  conviction  is  framed. 

Cowling,  contr^. — The  application  to  the 
Recorder  was  to  hear  and  determine  the  appeal, 
and  the  act  empowers  him  to  grant  it.  It  the 
entry  of  the  appeal  is  necessary  to  enable  him 
to  do  so,  it  was  his  duty  to  direct  such  entry 
to  be  made.  The  words  in  the  section  in 
question  are  not  as  the  ordinary  appeal  clausea 
to  hear  and  determine  '*  the  appeal,"  but  "  the 
matter  of  the  appeal."  The  22Dd  section 
enacts  that  the  conviction  shall  be  returned  to 
the  sessions,  and  in  case  of  appeal  the  justices 
are  required,  upon  receiving  the  aaid  convictioD, 
drawn  up  in  the  fonn  aforesaid,  to  proceed  to 
the  heanng  and  determining  of  the  matter  of 
the  said  appeal,  according  to  the  directtoa  of 
the  22  Geo.  2,  c.  27»  which  is  in  pari  $naterUi; 
and  the  meaning  of  the  two  acts  taken  logedier 
is,  that  as  soon  as  the  formalities  prescribed 
are  complied  with,  the  case  is  with  the  qusrtcr 
sessions,  who  are  empowered  to  act  hi  it, 
whether  the  paity  proceeds  with  his  appeal  or 
not.  In  R,  v.  Twyford,  the  judges  concur  in 
saying,  that  as  soon  as  the  recognixance  is 
entered  into,  the  convicting  magistrate  has  no 
further  power.  The  remedy  of  estreating  the 
recognizance  is  utterly  illusory.  The  object  of 
the  recognizance  is  merely  to  secure  the  costs; 
so  far  it  is  effectual ;  but  for  the  purposes  of 
punishment,  it  is  nugatory.  2nd)y.  The  appli- 
cation roust  be  granted  so  far  as  it  relates  to 
the  costs.  It  was  admitted  in  R.  ▼.  Stokm  B&m 
that  if  the  order  had  been  regular,  costs  mii^ 
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M.  C.  148. 

•  8  T.  R.  583.        f  1  Dav.  &  Merivale,  135. 


Potnte  ftim  Omiemporanemu  Rtports, 


351 


liave  been  granted.  The  am>licatioD  for  costs 
here  was  not  ancillary  to  that  for  the  order, 
but  distinct,  and  should  have  been  granted 
notwithstanding  the  notice  of  abandonment, 
which  having  ^u  given  too  late,  was  utterly 
inoperative.  The  Act.  6  &  7  Vict.  c.  40,  was 
not  referred  to  at  all ;  and  it  is  sufficient  for 
us  to  show  that  there  is  an  act  in  existence 
which  authorises  the  form  of  conviction  which 
has  been  adopted. 

Cfir.  adv,  mlt, 

Patteson,  J.,  on  a  subsequent  day  delivered 
judgment.  —  After  having  recapitulated  the 
facts  and  referred  to  the  20th  section  of  the  act 
of  parliament,  his  lordship  proceeded:  This 
case  differs  from  J?,  v.  Tw^ford,  which  has 
been  referred  to,  as  there  the  party  was  in 
custody.  It  is  said  that  by  the  language  of  the 
act  the  respondent  had  a  right  to  enter  the 
appeal,  and  that  the  Recorder  was  thereupon 
authorised  to  hear  and  determine  it.  We  have 
said  in  one  or  two  cases  that  the  respondent 
has  no  such  power  where  it  is  bv  the  act  given 
to  the  appellant,  nor  indeed  is  tne  general  rule 
now  controverted.  But  Mr.  Cowling  says  that 
the  Recorder  here  has  such  a  power  under  this 
ct,  and  in  support  of  that  argument  relies 
upon  the  words,  "are  hereby  authorised,  upon 
due  proof  of  notice  of  appeal,  &c.,  to  hear,  &c." 
Now  the  same  words  are  found  in  other  acts, 
not  indeed  in  the  17  Geo.  2,  but  in  the  49  Geo. 
3,  c.  5S,  s.  5,  and  various  others,  and  if  it 
should  be  determined  that  they  empower  the 
justices  to  hear  an  appeal,  though  no  appeal 
has  been  entered  by  the  appellant,  that  con-, 
struction  would  equally  apply  to  those  acts, 
and  for  this  no  authority  can  be  found.  It 
appears  to  me  that  the  words  in  question  only 
express  a  condition  which  is  imposed  upon  the 
appellant,  in  order  to  render  the  matter  pro- 
perly cognizable  by  the  sessions,  and  without 
which  they  are  not  at  liberty  to  go  into  it. 
This  appeal  not  having  been  so  entered,  the 
Recoraer  has  no  such  power.  It  is  however 
argued,  that  the  remedy  of  estreating  the  re- 
cognizance is  an  inadequate  one.  That  may 
possibly  be;  but  the  remedy  at  all  events 
exists.  It  is  further  said  that  the  original  con- 
viction cannot  now  be  proceeded  on.  I  think, 
however,  that  the  omission  to  enter  the  appeal 
on  the  part  of  the  appellant  amounts  to  the 
same  thing  as  if  no  recognizance  had  been 
entered  into  or  notice  of  appeal  given,  in  which 
case  the  magistrates  mignt  no  doubt  issue 
tiieir  warrant  and  commit  the  defendant,  which 
I  think  they  may  do  now.  Even  in  R,  v. 
Tw^ford  the  court  did  not  say  that  the  magis- 
tiatea  could  not  issue  their  warrant,  but 
merely  that  they  would  not  grant  a  mandamus 
to  compel  them  to  do  so.  It  is  next  said  that 
the  writ  ought  to  go  as  to  so  much  as  applies 
to  costs.  But  the  act  of  parhament  obviously 
treats  costs  as  ancillary  to  the  hearing  of  the 
a^)€al,  and  no  authority  is  given  by  it  to  award 
costs  where  an  appeal  nas  not  been  followed 
up.  But  the  8  &  9  W.  3,  c.  30,  was  cited. 
On  referring  to  it,  however,  I  find  that  it  does 
give  such  a  power  in  cases  to  which  it  applies. 


I  but  that  it  is  confined  to  cases  of  settlement. 
The  case  of  R,  v.  Stoke  BUss  was  cited  as  an 
authority  to  show  that  costs  might  be  granted, 
but  that  case  is  not  applicable,  and  in  it  the 
court  paiticularly  guarded  itself  sgainst  deci- 
ding the  (question  by  reference  to  the  affidavits, 
or  otherwise  than  on  the  construction  of  the 
order  itself.  I  mention  this  in  order  to  obviate 
any  misconception  as  to  the  extent  to  which 
that  decision  goes.  The  Recorder  was  there- 
fore right  ui  the  opinion  that  he  had  no  power 
to  accede  to  the  application ;  and  the  rule  for 
the  mandamus  therefore  must  be  discharged^ 
and,  as  against  the  Recorder,  with  costs. 

Rule  discharged,  with  costs. 
Reg.  V.  Recorder  of  Bolton.    Q.  B.  P.  C. 
M.  T.,  1844. 


POINTS   FROM    CONTEMPORANEOUS 
REPORTS. 

Hemp  V.  Garland,  4  Q.  B.  519. 

STATUTE    OF   LIMITATIONS. — WARRANT   OF 
ATTORN KV. 

By  the  stat.  21  Jac.  1,  c.  16,  s.  3,  it  is  en* 
acted,  that  certain  actions  or  suits  therein  men- 
tioned, shall  be  brought  within  six  years  next 
after  the  cause  of  such  actions  or  suits  :  andl 
upon  the  construction  of  this  section,  it  has  I 
been  repeatedly  held  that  the  statute  runs  from,^ 
the  earliest  time  when  a  plaintiff*  might  have';' 
brought  his  action,  unless  he  were  afifected  by^ 
any  of  the  disabilities  specified  in  the  act. 
Thus,  in  the  case  of  a  bill'  of  exchange  dis- 
honoured by  non-acceptance,  the    Court  of 
Exchequer  aecided,  that  the  statute  began  ta 
run  from  the  date  of  the  non-acceptance,  and 
that  an  action  brought  within  six  years  from 
the  time  of  non-payment,  but  after  the  expira- 
tion of  six  years  from  the  time  of  non-accept- 
ance, was  barred  by  the  statute.^    A  decision 
of  a  similar  nature  has  been  made  by  the  Court 
of  Q.  B.  in  the  above  case,  with  respect  to  a 
warrant  of  attorney :  and  the  point  determined 
appears  to  us  to  be  one  of  much  practical  'un^ 
portance.    The  warrant  of  attorney  was  made  i 
subject  to  a  defeasance  for  the  payment  of  a!( 
sum  of  330/.  by  certain  instalments  of  principal  U 
and  interest :  and  the  defeasance  declared,  that  1/ 
*'  in  case  default  be  made  in  payment  of  the  II 
said  instalments  or  any  or  either  of  them,  or  the  j 
interest  thereon,  or  any  part  thereof,  the  plain- 
tifif  should  be  at  liberty  to  enter  up  judgment 
on  the  said  warrant  of  attorney,  and  thereupon 
to  issue  execution  for  levying,  recovering,  and 
receiving  all,  or  so  much  of  (the  original  debt) 
and  interest  as  should  be  unpaid  at  the  time  of 
such  default,  the  same  as  if  all  the  periods  for 
payment  thereof  had  expired  by  effluxion  of 
time,  together  with  the  costs  of  such  judgment, 
&c.     Garland    the  debtor  died,  having  paid 
five  instalments ;  but  at  the  time  of  his  death 


*  Whitehead  v.  Walker,  9  M.  &  W.  606. 
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several  instalments  were  in  arrear.    The  de- 
fendant was  Garland's  administrator,  and  an 
action  of  assumpsit  for  the  arrears  was  com- 
menced against  nim  in  March  1841,  at  which 
date,  it  was  admitted  that  as  to  all  the  unpaid 
instalments,  except  the  last  three,  which  became 
payable  in  1835,  the  action  was  barred  by  the 
statute :  and  as  to  these  last  three,  the  learned 
judge  at  nisi  prius,  held  that  the  action  was 
,  also  too  late,  by  reason  of  the  right  of  action 
having  accrued  in  respect  of  the  whole  of  the 
'  unpaid  instalments,  at  the  time  when  default 
j  was  made  in  payment  of  the  first  or  earliest  of 
i  the  instalments  then  in  arrear. 

Lord  Denman,  J.   C.      "The    declaration 
averred  non-payment  of  several  instalments. 


aexes  of  land  in  the  Abbeygate,  Lraeester,  from 
the  lOtk  day  of  October  1840,  at  which  Ixme 
my  tenancy  thereof  expires,  until  the  25th  day 
March  I84L,  for  the  sum  of  10/."  Marlow  did 
not  sign  the  agreement.  Before  the  expiration 
of  the  term  mentioned  in  the  agreement,  Wig- 
gins, the  defendant,  obtained  possession  under 
Thompson.  Marlow  having  brought  an  eject- 
ment against  Wiggins,  the  foregoing  agreement 
was  produced  in  evidence  at  the  trud,  when  an 
objection  was  taken  to  it  forwant  of  a  stamp,and 
it  was  contended  that  the  document,  if  it  had 
any  operation  at  all,  was  a  lease,  and  ought  to 
have  been  stamped  accordingly.  But  the  court, 
held  that  ^e  mstnunent  was  not  a  lease,  be-l 
cause  no  person  had  signed  it  as  lessor,  andf 


three  of  which  appeared  to  be  due  within  six   that  the  stamp  duty  applicable  to  leases 


years  before  the  action  brought,  and  some  were 
due  more  than  six    years.     The   defendant 
pleaded  the  Statute  of  Limitations,  upon  which 
the  present  qnestinn  arises : — the  plaintiff  con- 
tenaing  that  ne  has  a  right  to  recover  in  respect 
of  the  instalments  due  within  six  years,  and  the 
defendant  contending  that  as  all  was  to  become 
payrable  upon  the  first  default,  the  cause  of 
action  accrued  at  the  time  of  such  default, 
which  was  more  than  six  years  before  the  suit 
commenced.    We  are  of  opinion  that  the  de- 
fendant is  right,  and  that  the  cause  of  action 
accrued  upon  the  first  de&nlt  for  all  that  then 
remained  owing  of  the  whole  debt.    There  was 
no  other  contract  for  forbearance  or  giving 
time,  than  that  which  is  expressed  in  or  to  bel 
implied  from  the  terms  of  the  warrant  of  at-t 
tomey.    The  whole  debt  was  due,  and  pa^mentj 
might  have  been  enforced  at  the  time  it  was 
given:  hot  the  warrant  of  attorney  and  the 
power  it  gave  was  a  good  consideration  for  the 
forbearance  contracted  for :  and  as  long  as  the 
terms  were  performed,  the  plaintiff  would  be 
bound  by  it,  and  would  have  no  cause  of  action 
against  the  intestate ;  but  by  the  terms  of  that 
contract,  which  was  the  only  valid  consideration 
^  for  the  forbearance,  the  plaintiff  was  not  obliged 
to  give  further  time  in  case  of  a  default,  but 
might,  if  he  pleased,  upon  non-payment  of  any 
- ,  instalment,  proceed  to  recover  all  that  remained 
1 1  due  of  the  principal  sum.    In  this  case  there 
^was  a  default  more  than  six  years  ago :  and 
upon  that  the  plaintiff  might,  if  he  pleased, 
have  signed  judgment  and  issued  execution  for 
aU  that  remained  due,  or  he  might  have  main- 
tained his  action.     If  he  chose  to  wait  aHL  all 
the  instalments  became  due,  no  doubt  he  might 
do  so :  but  that  which  was  optional  on  the  part 
of  the  plaintiff  would  not  affect  the  right  or  the 
defendant,  who  might  well  consider  the  action 
as  accruing  from  the  time  that  the  plaintiff  had 
a  right  to  maintain  it." 


Doe  V.  fVigpns,  4  Q.  B.  367. 


therefore,  not  necessary.'  The  court  also  held,' 
that  by  the  stat.  55  Geo.  3,  c.  184,  sched.  Part 
I.,  tit.  A^eements,  the  instrument  in  question 
was  not  liable  to  an  agreement  stamp,  as  *'  the 
matter  thereof"  was  not  of  ''  the  vahw  of  20(. 
or  upwards." 

JVaiihnuM  v.Elsee,  1  Carr.  &K.35.  (Niti  PrtM^ 

STAMP. — BVIDENCX. 

I  The  defendant  signed  a  paper  in  the  foOow- 
ing  form  :—*'  I.  O.  U.  85^.,  to  be  paid  May 
5."  This  being  oflbred  in  evidence  at  the  tni 
without  a  stamp,  Ihlfe  B#,  (the  cause  baas 
undefended,)  refused  to  allow  it  to  be  reacL 
The  plaintiff  then  gave  other  evidence  of  the 
debt,  and  obtained  a  verdict. 


Birdy.  Bass,  6  Man.  &  Grain.  143. 


ACT_OF    BANKBUPTCY 
KNOWLBDGX. 


MBA1«S 


For  the  protection  of  persons  deaMng  with 
those  liable  to  the  bankrupt  laws,  the  stat.  2  & 
3  Vict.  c.  25,  s.  1,  enacts,  that  all  contracts  wA 
a  bankrupt,  bond  fide  made  before  the  date  aad 
issuing  of  the  fiat  against  him,  and  aD  execn- 
tions  bond  fide  executed  or  levied  before  the 
date  and  signing  of  the  fiat,  shall  be  valid,  not- 
withstanding a  prior  act  of  bankruptcy,  prs- 
vided  the  person  dealing  with  such  banknipt, 
or  at  whose  suit  such  execution  issued,  hsA 
not  at  the  time  of  the  contract,  or  of  executing, 
or  levying  such  execution,  notice  of  anv  prior 
act  of  bankruptcy  by  him  committed.  In  con- 
struing this  act  it  has  been  holden,  that  notke 
in  the  act  means  knowledge.  Thus,  it  has  been 
said,  that  if  a  person  were  to  see  another  com* 
mit  an  act  of  oankruptcy,  though  no  one  told 
him  of  it  either  b^  notice  in  writiiw  or  by 
verbal  communication,  still  he  wooM  hate 
notice  within  the  meaning  of  the  act.  On  the 
other  hand,  notice  sent  l^  letter,  and  defivered 
to  a  clerk,  or  left  at  the  post-office,  or  indeed 
anvthing  short  of  the  actual  reading,  or  being 

formed  of  its  contents,  will  not  amomit  10 


In  this  case  it  appeared,  that  John  Thompson  ii 
had  signed  an  agreement   in  the    following,  proof  of  notice  wtthin  the  act.     But  if  a  party 


A  QBBBll  BNT. — LB  A8B.- 


STAMP. 


words : — **  I  John  Thompson  do  hereby  agree 
witb  WiBiam  Marlow»  to  letaka  of  bun  two 


wilf uHy  abstain  from  opening  a  letter  in  order 
to  prevent  his  having  notice  of  an  act  of  bank- 


/  '■ 


.-C 


A^ 


«^v^^/-^^ 
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inptej.it  may  reasonably  be  inferred,  be  knew, 
if  be  did  open  it,  be  riiould  receive  the  intelli- 
genee  il  contained. 


Gaikm  ▼.  Emmss,  1  Coll.  243, 

VENDOR   AND    PURCHASER. — SPECIFIC  PER- 
FORMANCE.—  AUCTION. 

Tbis  is  a  remarkable  case;  in  which  the 
Vtee- Chancellor  Knight  Bruce  has  pronounced 
a  remarkable  decision.  Two  persons,  Gallon 
and  Nash,  enter  into  the  following  contract. 
In  the  year  1838,  an  estate  in  Worcestershire 
Kdonging  to  one  Williams,  having  been  adver- 
tised for  sale  by  public  auction,  they  agreed 
between  themselves  that,  "  in  consideration  of 
Mr.  Galton  not  opposing  Mr.  Nash  in  the  pur- 
chase," Nash  would  not  afterwards  sell  the 
estate  to  any  one  until  he  should  first  have 
fli?en  Galton  the  offer  thereof,  at  the  same  price 
for  which  it  might  be  knocked  down  to  him  by 
Ae  auctioneer,  together  with  all  necessary  ex- 
penses. The  bargain  went  on  to  stipulate  lur- 
ther,  that  Nash  should  not  sell  a  certain  farm, 
.of  which  he  was  then  owner;  without  giving 
Gahon  a  similar  privilege  of  pre-emption,  "  at 
the  same  price  per  acre  as  ne  may  purchase 
BIr.  Williams'  for ;"  Nash  also  engaging,  "  in 
case  he  purchased  Mr.  Williams*  estate,  that 
Mr.  Galton,  or  his  heir-at-law,  shall,  in  any 
case,  have  the  offer  for  twelve  months  of  both 
the  estates  above  mentioned  upon  the  terms 
aforesaid,  by  the  trustees  under  the  will  of  the 
swd  John  Nash,  to  whom  he  will  give  ample 


p»we«for  the  purpose.'-  TOs  was  tL  contract- i^'ne^Tl'T^Prifii^iri^  ^^'^.^^^ 


which  the  court  was  called  upon  specifically  to 
execute;  a  contract  in  our  opinion  but  little 
deserving  the  favour  of  a  court  of  equity ;  it 
bemg,  in  fact,  nothing  else  than  a  clandestine 
conspiracy  to  deprive  the  unsuspecting  vendor 
of  tile  fiiir  benefit  of  an  open  competition ;  that 
vendor  being^  himself  bound  by  the  law  which 
governs  auctions,  to  the  most  strict  and  honour- 
able exercise  of  candour,  and  fair  dealing  to 
w»ds  the  public.  At  the  sale,  Nash,  as  was 
peniaps  confidently  expected,  became  the  pur- 
dsaser ;  Galton  of  course  offering  no  opposi- 
tion. On  the  19th  of  March  1841,  Nash  died, 
having  previously  executed  a  will  and  codicil, 
whereby  he  devised  both  the  estates  in  question 
to  trustees,  whom  he  appointed  his  executors ; 
bat  to  whom  no  powers  of  sale  were  given.  He 
had  never  offered  the  estates  to  Galton ;  who, 
however,  within  the  year  stipulated  by  the  con- 
tract,  that  is  to  say,  on  the  7th  March  1842, 
gave  notice  to  the  trustees  and  the  persons  be- 
neficially interested  under  the  will,  of  his  inten- 
titfii  to  purchase  both  the  estates  pnrsuantly  to 
the  agreement  The  trastees  refused  to  seU 
without  the  direction  of  the  court ;  whereupon 
Galton  filed  his  bill,  praying  specific  perform- 
ance. 

The  argument  for  the  plaintiff  is  not  reported, 
but  on  behalf  of  the  defendants  sun^  de- 
cisiaos  were  cited,  to  show  that  this  was  not  a 
proper  case  for  the  court  to  interfere,  by  the 
exereise  of  its  extraordinary  jurisdiction— for 


tiiat  the  plaiatiff  had  entered  into  the  contract 
behind  the  back  of  the  vendor,  and  after  hav- 
ing kept  it  for  years  a  secret,  now  came  for- 
ward to  enforce  it  against  parties  who  were 
entirely  ignorant  of  it.  No  precedent,  however, 
precisely  in  point  was  adduced.  At  the  close 
of  the  argument,  the  Vice-ChafneeU&r,  (having 
previously  inquired  whether  the  defendants 
wished  to  take  a  case  for  the  opinion  of  a  comt 
of  law  as  to  the  validity  of  the  contract,  which, 
however,  they  decUned,)  said  : — "  It  is  not 
suggested  that  the  contract  now  sought  to  be 
enforced,  involved  any  matter  of  fraud  or  mis. 
representation.  It  was  merely  that  one  should 
not  bid  while  the  other  was  a  competitor.  No 
authority  has  been  cited  to  show  that  such  a 
contract  is  illegal;  and  as  the  defendants  have 
not  asked  for  an  opportunity  of  bringing  the 
question  before  a  court  of  law,  I  assume  that  it 
is  not  their  wish  to  do  so.  In  the  absence  of 
authority  to  prove  the  contract  illegal,  and  of 
any  such  application,  I  must  hold  the  con- 
tract to  be  legal,  and  founded  on  valuable  con- 
sideration ;  and  I  see  no  case  of  hardship  to 
prevent  it  from  being  carried  into  effect  by  a 
court  of  equity."  Specific  performance  was 
accordinglv  decreed. 

Now,  wnether  such  a  contract  would  have 
been  considered  valid  at  law  or  not,  we 
must  take  the  liberty  of  observing,  that 
if  this  decision  comes  hereafter  to  be  re- 
garded a»  a  precedent,  it  will  give  rise  and 
encouragement  to  all  manner  of  secret,  juggling 
compacts  between  intending  competitors  at 
sales  of  land ;  and  this  more  especially  in  rural 


chasers  are  pretty  well  known  before-hand. 
The  consequence  will  be  to  defeat  the  very  ob- 
ject of  sales  by  auction,  which  the  interests  of 
public  policy  require,  should  be  conducted  with 
all  imaginable  fairness  on  both  sides.  Besides^ 
many  contracts  are  ^ood  at  law,  which  a  court 
of  equity  may  not  thmk  it  expedient  to  enforce 
by  a  decree  for  specific  performance.  And 
this,,  were  it  not  for  the  decision  here  pro- 
nounced, we  should  have  said,  was  peculiarly 
a  case  in  which  the  parties  might  well  have  beea 
left  to  their  lega]  remedies. 

Page  v.  Adam,  4  Beav.  269 ;  Forbes  x.  Peacock, 
12  Sim.  528. 

TRUST.  —  APPLICATION     OF     PURCHASE 
MONBY. 

Hiese  are  conflicting  decisions  upon  a  qnes* 
tion  of  infinite  consequence.  In  Page  v.  Adant, 
the  testator  charged  his  whole  estate  with  the 
pa3rnient  of  his  debts,  and  also  with  the  pav* 
ment  of  certain  annuities.  Upon  a  sale  by  tne 
executor,  the  purchaser  of  the  estate  demanded 
a  release  of  the  annuities,  and  filed  his  bill  fot 
specific  performance.  The  answer  admitted, 
that  the  debts  were  then  paid,  but  asserted 
that  they  were  not  paid  at  the  date  of  the  sale;  , 
so  tint  the  sale  bong  for  payment  of  debts,  ^' 
was  contended  to  have  been  within  the  scope 
of  the  trait.  Lcnrd  Lngdak  hdd  that  the*, 
porduuwr  was  safo;  and  not  bound  to  see  to 
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the  application  of  the  purchase  money.  He 
held,  moreover,  and  for  the  same  reason,  that 
he  had  no  right  to  insist  for  a  release  from  the 
annuitants.  Such  was  the  decision  in  Page  v. 
Adam. 

But  in  Forbes  v.  Peacock  the  Vice-Chan- 
cellor  of  England  gave  an  opposite  determina- 
tion; and  took  occasion  to  comment  on  Lord 
Lan^dale's  judgment  in  Page  v.  Adam,  ob- 
serving :  "  My  notion  is,  that  the  law  upon  the 
point  must  he  considered  as  unsettled ;  and  my 
own  personal  opinion  as  a  judge  is,  that  the 
decision  in  Page  v.  Adam  is  contrary  to  the 
current  of  authority." 

We  must  refer  to  these  cases  again.  We 
are  now  only  directing  attention  to  the  fisict  that 
a  confliction  of  decision  or  of  opinion  exists 
upon  a  point  wliich  ought  not  to  remain  much 
longer  unadjusted. 


Coney  v.  Bond,  6  Beav.  486. 

LIABILITY   OP   EXECUTOR.  —  MONEY    LEFT 
ON    PERSONAL  SECURITY. 

Executors  ought  not,  without  great  reason, 
to  permit  money  to  remain  upon  personal 
security  longer  than  is  absolutely  necessary. 
In  illustration  of  this  important  practical 
maxim,  some  striking  remarks  fell  from  Lord 
Alvanley,  M.  R.,  in  the  case  of  Powell  v.  Evans, 

15  Ves.  839,  where  it  appeared  that  at  the  testa- 
tor's death  a  sum  of  300/.  was  out  upon  the 
t   bond  of  Charles  Price  as  principal,  and  of  one 

j  j  Roberts  as  surety.    The  executor  did  not  call 

I  in  the  money,  but  permitted  the  securities  to 
remain  as  he  found  them.  The  interest  upon 
the  bond  was  regularly  paid  by  Price  to  the 
6th  of  August,  1795.  But  in  April  1796  he 
became  bankrupt,  and  his  estate  yielded  no 
dividend ;  while,  on  the  other  hand,  the  surety 
absconded.  Notwithstanding  this,  the  execu- 
tor signed  the  bankrupt's  certificate.  The 
examination  of  the  bankrupt  showed  that  he 
had  been  in  an  embarrassed  state  for  some 
time  before  his  bankruptcy;  but  that  during 
that  time  he  had  paid  several  debts  for  which 
he  had  been  called  upon ;  and  he  asserted  that 
the  300/.  in  (question  might  also,  if  demanded, 
have  been  paid.  The  defence  of  the  executor, 
under  these  circumstances,  consisted  mainly  of 
an  allegation  contained  in  his  answer  to  the  bill, 
that  in  a  conversation  with  the  testator  he  had 
made  some  objections  to  undertaking  the  office 
of  executor,  but  that  the  testator,  in  reply,  as- 
sured  him  that  he  would  have  nothing  to  do 
but  to  receive  the  interest  of  his  money  out 
upon  securities. 

In  deciding  the  case,  on  the  24th  March, 
1801,  the  Master  of  the  Rolls  said:  <<The 
single  question  is,  has  the  executor,  by  his 

/  conduct  and  neglect,  made  himself  liable  to 
make  good  to  the  estate  this  sum  of  money,  as 
being  lost  through  his  default?  It  is  a  ques- 
tion of  much  importance,  to  which  the  court  is 

,  bound  to  attend  with  great  rigour ;  on  the  one 
hand,  in  order  to  protect  persons  who  may 


suffer  by  the  executor's  negligence;  and  on 
the  other  hand,  with  great  tenderness  to  exe- 
cutors, who  are  often  called  upon  to  execute 
onerous  and  difficult  trusts,  ana  are  entitled  to 
indulgence,  unless  neglect  is  fiilly  proved. 
No  man  who  ever  sat  in  this  court  is  more 
averse  than  I  am  to  charge  executors,  or  more 
cautious  not  to  hold  them  liable  upon  slight 
grounds,  thereby  deterring  others  from  taking 
upon  them  such  an  office.  But  with  all.  the 
aUowance  I  am  desirous  of  making  to  the 
present  defendant,  I  think  I  should  not  do 
justice  to  the  plaintiff*,  or  the  public,  if  I  did 
not  hold  him  guilty  in  this  instance  of  very 
gross  neglect ;  which,  upon  the  principles  on 
which  these  cases  have  been  determined,  must 
make  him  hable  to  repay  to  the  plaintiff  the 
loss  incurred." 

It  is  true  that  in  this  case  of  Powell  v.  Evans, 
the  cestui  que  trust  was  an  infant ;  but  althouffh 
that  circumstance  was  adverted  to  in  the 
judgment — it  would  rather  appear  that  the  re> 
suit  would  have  been  the  same  in  the  case  of 
an  adult,  for  the  principle  of  the  decision  rests 
evidently  upon  the  necessity  to  which  executors 
are  wisely  subjected  by  courts  of  equity  to 
discover  reasonable  diligence,  not  only  in  col- 
lecting and  getting  in,  out  in  placing  on  safe 
security  the  assets  of  the  testator. 

These  observations  will  serve  to  introduce 
the  above  case  of  Coney  v.  Bond :  where  the 
testator  had  a  year  before  his  death  placed  with 
one  Phillips,  a  sum  of  500/.  to  be  invested 
ui)on  mortgage ;  the  latter  giving  him  his  pro- 
missiory  note  to  secure  the  amount  in  the 
meantime.  Of  the  testator's  wiU,  the  defendant 
Bond  and  another,  Jones,  were  the  executors. 
And  it  appeared  that  Jones,  as  well  as  another 
person  interested  in  the  estate,  urged  Bond  to 
get  payment  of  the  debt  from  PhiSipa,  and  in- 
vest the  sum  in  the  funds.  This  Bond  posi- 
tively refused  to  do.  Soon  afterwards  Phillips 
became  insolvent.  The  object  of  the  bill  wa& 
to  compel  Bond  to  make  good  the  loss  bos- 
tained  by  the  estate.  The  Master  of  the  RoUs, 
(Lord  Langda^e,)  said :  "  If  in  any  case  an  ex- 
ecutor is  to  be  charged,  it  is  in  a  case  of  this 
sort,  where  he  finds  money  not  only  standing 
on  a  security  not  sanctioned  by  the  court,  but 
where  he  has  also  been  requested  to  call  it  in, 
and  has  refused.  By  his  conduct  he  has  taken 
upon  himself  the  risk  of  the  security ;  and  he 
must  therefore  be  charged  with  it,  and  with  the 
costa  down  to  the  hearmg.'* 


BANKRUPTCY-DIVIDENDS  I>£CLARED, 

JF)rom  JuH.   fBth  to  F«b.  81<l  1845,  both  iitdiuhi, 
with  datsi  when  gauUed. 


AldersoD,  J.,  Warley,    Tlalifax,    York,   Worctcd 

Spinner.     Final  aiv.  6i.  Sd. 
AMerton,  C.     Div.  1  s.  9d. 
Alexander,    O.,  Beaminster,   Dorset,    Iankeep«r. 

DiT.Ss.4|d. 
Avery,  J.,  37,  Mincing  Lane,  sad  of  5,  Cttmbarlud 


BmUcmpiey  Dividends, 
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Plaee,  Old  Kent  Road,  Colooitl  Broker.  Dir. 

Batrup,  W.,    Newcastle  upon-Tjne,    Joiner   and 

Builder.     Final  dir.  4^. 
Beealey,  R.,  46,  Well  Street,  Oxford  Street,  Wine 

Cooper.    Dir.  li. 
Bradabaw,  J.,  and  G.  Williams,  Marrlebone  Street, 

Pieeadilly,  Woollen  Drapers.    Dir .  1  f  d . 
Brain,  £.,  53,  Rodney  Street,  Pentonrille,  Steel 

and  Copper-plate  rrinter.     Dir.  Q^d. 
Brand,  T.     Dir.Sfd. 
Bright,  B.,  Wigmore  Street,  Victualler,  Silrermitb 

and  Jeweller.    Dir.  Ss.  6d. 
Bncbanan,  C.  B.,  and  W. 'Cunningham,  Lirerpool, 

Merahents.    Dir.  Is.  3Jd. 
Caldecott,  R.  and  J.,Mancbester,  Silk  Mercers,  dir. 

Final  dir.  4s.  ^d.,  (on  separate  estate  of  R. 

Caldecott.    Final  dir.  2s.  o^d.) 
Cartledge,J.,  Browbridge,  Haliiaz,  York,  Merchant 

and  Cotton  Spinner.   Final  dir.  4s.  6d. 
Cbamberlain,  W.,  Peokham,  Surrey,  Linen  Draper. 

I>ir.  ls.9d. 
Chapman,  R.,  Scorton,  York.     Final  dir. 3s. 
Condea,  E.,  Milton  Strset,  Dorset  Square,  Builder. 

Dir.  5id. 
Crambrook,  J.   Dir.4s.4d. 

Cianeis,  R.  J.t  Maldon,  Essex,  Butcher  and  Inn- 
keeper.    Dir. l8.6d. 
Crespin,  J.  C,  31,  Esst  Cheap,  Shipping  Agent. 

Dir.  6d. 
Crieh,  J.,  Sheffield,  Malster.     Dir.  4s.  Sd. 
Dickson,  T.,  Tbirsk,  York,  Linen  Draper.   Dif .  6s. 
Dray,  W.  E.     Dir.  4s. 
Byre,  T.,  Gainaborongh,  Lincoln,  Corn  Merchant. 

Dir.  4)d. 
Firth,  J.,  ileckfflondwike,  York,  Merchant.    Dir. 

Sd. 
Gale,  J.  and  J.,  Lore  Lane,  Shadwell,  Rope  Makers. 

Dir.  6d. 
Grantbam,  G.,  Manchester,  Grocer.    Dir.  3s.  8d. 
Green,  J.,  Great   Winchester  Street,   Merchant. 

Dir.6|d. 
Goddard,  S.  A.,  and  R.  Hill,  Birmingham,  Mer- 
chants.    Dir.4d. 
Goodeve,  A.,  53,  Aldermanbury,  Warehouseman. 

Dir.  Is. 
Harraden,  H.  R.,  Cambridge,  Printseller.    Dir.  5s. 
Hegginbottom,  J.,  Ashton-under-Lyne,  Lancaster, 

Money  Scrirener.     Dir.  5s. 
Haron,   K..,  South  Blyth,   f<fortbnraberland,   Ship 

Owner  and  Batcher.     Dir.9d. 
Heron,  J.,    South   Biytb,    Northumberland,  Ship 

Owner.     Dir.9d. 
Hetherington,  R.,  Ellen  Grore,  Cumberland,  Tan- 
ner.    Final  dir.  48. S,V1. 
Holland,  J.,  Busted,  Sussex,  Grocer.    Dir.  Ss. 
HaCcbinson,  G.,   J.  Hutebinson,  H.  Hutchinson, 

and  T.  Place,  Stockton-upon-Tees,  Bankers. 

Final  dir.     |  of  a  penny. 
Jackson,  W .,  Lirerpool,  Baker.     Dir.  Is.  td. 
Jackson,  J«,  (late  of  Paitington,  Holdemess,  York, 

now  of  Kingston-upon-HuU,)  Innkeeper.  Dir, 

3d. 
Jardine,  J.,  Richibucto,  New  Brunswick,  and  of 

Lirerpool,  Merchant.     Dir.  «)d. 
Johaaon,  T.,  C.  Mann,  and  W .  Johnson,  Romford, 

Essex,  Bankers.     Dir.  ?8.6d. 
Jones,  H.,  Guildhall  Street,  Canterbury,  Wine  and 

Spirit  Merchant.     Dir.  SJd. 
Laing,  R.,  Mill  Bridge,  Biratall,   York,   Tallow 

Chandler.     Dir.  3a.  f  d. 
Lark,   J.,  Seymour  Street,  Euston  Square,  Boot 

Maker.     Dir.3id. 
L»ir,  W.,Reading,  Berks,  Draper.  Dir.  3s, 


Laycock,  J.,  Coins,  Lancaster,  Tallow  Chandler. 

Final  dir.  Is. 
Learer,  T.,  lata  of  Great  Coxwell,  Berks,  Baker. 

Dir.6s.6d. 
Lees,   Braasey    Fsrr  and    Lee,   Lombard    Street, 

Bankera.  Dir.l08.4d. 
Lock,  J.,  Northampton,  Tea  Dealer.     Final  dir. td, 
Mann,  C.,  Romford,  Essex,  Banker.     Final  dir. 

fOs. 
Mather,  W.  and  C,  and  J.  T.  Newstead,  Msnohea- 

tar,  and  of  Sslford,  Ironfounders.     Final  dir. 

15s.  qd. 
Metcalf,  J.,  Lirerpool,  Grocer.     Dir.  Is.  6d. 
Mitchell,  R.,  Lime  Street,  Merchant.     Dir.  9d. 
Morgan,  W.,  sen.,  S9,  St.Swithin's  Lane,  Hard- 

wareman.     Dir.  3s.  4d. 
Murray,  J.,  Lirerpool,  Millwright.     Dir.  Its.  lid. 
Newall,  W.,  jun.,  and  A.  Harrison,  Msncbester, 

Grocers.     Finsl  dir.  t}d. 
Olirer,  W.,  Maidstone,  Upholsterer.     Dir.  5d. 
O'Neil,  C,  R.  Salkdd,  and  G.  S.  Digby,  Brinder 

Iron  Works,  Glamorgan.    Dir.  ts.  6d. 
Orchard,  G.  B..  Bath,  Upholsterer.     Final  dir.  (d* 
Parker,  John,  Kanchester,  Coach  Builder.     Final 

dir.  10s. 
Petrie,  J.  C,  Bedlington,  Durham,  Miller.     Dir. 

Is.  td. 
Pope,  D.     Dir.  ts. 
Pnrt,  G.,  Upper  Thames  Street,  Ale  and  Porter 

Merchant     Dir.  1s.4d. 
Row,   J.,  Torrington,    Deron,    Chemist.      Dir. 

ts.td. 
Russell,  R.,  Bradford.  York,  BcDrisbn  Merchant. 

Final  dir.  3s.  4id. 
Saunders,  J.,  J.   Fanner,  and    T.  H.  Saunders, 

Baainghall   Street,  and   of  Bradford,    Wilts, 

Woollen  Mauufacturera,  div.  l|d.,  (on  sepa- 

nte  estate  of  T.  H.  Saunders,  dir.  9\d.) 
Shepherd,  A.  and  J.,   Huddersfield,    Merchants. 

Final  dir.  t^d. 
Sly,  S.,  Bourerie  Street,  Fleet  Stieet,  and  of  Corn- 
wall Road,  Lambeth,  Engrarer.     Final  dir. 

31d. 
Smith,  J.,  and  H.  Titford,  10,  King  Street,  Snow 

Hill,   Engrarers.      Dir.  4|d.,   (on   separate 

eaute  of  H.  Titford,  dir.  ts.  4d.) 
Sherman,   F.,  Barge   Yard,   Bocklerabury,    Shoe 

Factor^     Dir.  tjd. 
Sorhr.  J.,  Sheffield,  Steel  Manufacturer.    Dir.  Id. 
Southey,  Simon.     Dir.  10s. 
Sporer,  J.  F.     Dir.  tOs.,   (on  separate  estate  of 

Sporer  and  Miley,  dir.  6s. ) 
Stein,  J.y  T.  Smith,  R.and  J.  Stein,  and  R.  Smith, 

Feochurcb  Street,  Merchants.     Dir.  6d . 
Taylor,  W.,  Sprtngbead,  Saddle  worth,  York,  Wool 

and  Oil  Merchant.    Dir.ts.  9|d. 
Thompson,  M.,  Saffiron  Walden,  Essex, Ironmonger. 

Dir.  7s.  3|d. 
Tristram,  J.,  Iwo  Mill  Houaes,  Bnsford,  Notts, 

Beer  Housekeeper.     Dtv.  iSs.  4d. 
White,  J.  C,  and  G.  H.  White,  Bath,  Music  Sellers. 

Dir.  6s. 
Wbitmar8b,T.  H.,  late  of  the  Green  Mon  Hotel, 

Blackheath,  now  of  George  Street,  Hanover 
I  Square,  Hotel  Keeper.     Dir.  3s. 

Wigney,  J.  N..  and  C.  Wigney,  Brighton,  Sussex, 

Bsnkers,  (dir.  on  separate  estate  of  C.  Wig- 
ney, 5a.  3d.,  on  aeparate  eatate  of  J.  N.  Wig- 
ney, dir.  49.3d.)  firm  dir.  Is.  td. 
Williams,  H.,  Farringdon,  Berks,  Grocer.     Dir. 

Is.  3d. 
Waiiams,   R.,   St.  Mary-1e-Port,  Street,  Bristol, 

Butterman.    Dir.  Ss.  5d. 
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StMit,  Glorw.     Dir. 


WilliMiisDn,  C^  17. 

l|d. 
WooUam,  J^  St  Albas,  ikrtm  flBk  Thioinlw. 

Bit.  l8. 
YMAghMbttid,  K.,  Iste  ef  Hawlttt  Stmet,  aiiUi 

NaantOD,  Cbeltenbaa,  Brick  Blakw.    Dir. 9d. 
YwU,  W^  74,  CcnfaiU,  l^ukv.    Dir.  U.  7^. 


PARLIAMENTARY  PROCEEDINGS  RE- 
LATING  TO  THfi  LAW. 


RAILWAYS   BOARD    OF    TRADE. 

Thb  jurisdiction  of  the  Board  of  Trade 
over  railways  continues  to  excite  great 
discussion  in  both  houses  of  parliament. 
This  jurisdiction  is  only  faintly  supported 
by  the  government,  and  we  cannot  believe 
that  it  will  be  long  suffered  to  continue  in 
Its  present  sute.  It  is  now  brought  in  a 
substantial  shape  before  the  House  of 
Commons  by  the  Railway  Consolidation 
Bill. 


THE  TRANSFER  OF  PROPERTY  ACT. 

We  have  reason  to  believe  that  this  act 
will  be  entirely  repealed,  care  being  taken 
to  provide  for  anything  already  done  under 
it.  This  is  a  consummation  devoutly  to 
be  wished. 


Aouse  of  &orT»s. 

NOTICBS    OP  NBW   BILLS. 

Transfer  of  Property  Amendment. 
Debtors  and  Creditors. 

BILLS   FOB  SECOND   RBADINO. 

Service  of  Common  Law  Process  Abroad. 
Service  of  Scotch  Process. 
Bail  in  Error  in  Misdemeanors. 
Actions  on  Death  by  Accident. 


Aottse  of  Commons. 

NOTICES   OF  NEW   BILLS. 

Abolisfainff  Punishment  of  Death. 
Prisoners  Counsel. 
Incloemre  of  CommoiiB. 

BILLS   FOR  SECOND   READING. 

Clei1(8  of  the  Peace. 
Medical  Practice. 
Roman  Catholics*  Relief: 


Poor  Law  SetdeoMnt. 
Stamp  Duties. 
Property  Tax. 


BILLS   IN   COMMITTBB. 


Consolidation  of  Rulway  Cbmses. 
Consolidation  of  Public  Companiea*  CliBsei. 
Land  Clauses  Consolidation. 


ATTORNEYS     CERTIFICATE   DUTY. 

A  return  of  the  annual  amount  of  this  duty, 
from  the  former  return  in  1833,  has  been  or- 
dered,  on  the  motion  of  Mr.  Aglionby. 

Since  oar  last  list,  petitions  have  been  pfc^ 
sented  from  Plymouthand  Stamford,  amd  ihe  pe- 
tition of  the  Incorporated  Law  Society  will  be 
presented  by  Sir  Thomas  Wilde. 


THE  EDITOR'S  LETTER  BOX. 

A  correspondent  suggests,  that  as  the  de- 
struction of  an  invaluable  relic  at  the  British 
Museum  will  give  rise  to  an  enactment  to  pro- 
tect museum  property;  the  provision  sbodd 
be  enlarged  and  made  general  for  all  public 
libraries  and  collections. 

We  will  endeavour  to  procure  a  report  of  the 
case  mentioned  by  a  subscriber. 

Some  suggestions  on  the  Repeal  of  the  Cer- 
tificate Duty  shall  be  attended  to  in  our  neil 
number.  The  parties  should  communicate  with 
each  other,  and  arrange  the  course  of  pro- 
ceeding. 

The  objection  of  T.  W.  H.  has  some  loan- 
dation,  but  he  is  not  aware  of  all  the  claims  on 
our  space.  We  exercised  our  beet  discretioD 
under  all  the  circumstances  in  the  case  in  ques- 
tion, which  concerned  not  one  bat  many  differ- 
ent societies. 

The  letters  of  Omega ;  One,  &c.  and  M.  Vi.. 
have  been  received. 

"  Leguleius  "  on  the  granting  of  priaec,  at 
distinctions,  for  excellence  at  the  examBiBtioD, 
shall  be  considered. 

We  have. given  the  Accoontant-Gencral's 
annual  return  of  the  state  of  tiie  Sintors'  Fund, 
at  p.  343,  ante,  and  shall  next  week  add  the 
account  relating  to  the  Smlors'  Fee  FmL 
We  hope  something  will  be  done  this  sessioB 
towards  relieving  the  burthens  of  the  saitor». 
The  state  ought  to  pay  the  jndfss  and  offioen 
of  all  the  courts.  Let  some  of  the  law  re* 
formers  take  up  this  subject. 


JOURNAL    OF    JURISPRUDENCE. 


SATURDAY,  MARCH  8,    1845. 


■     ■  *  Quod  magis  ad  noi 
Pertinet,  et  neidre  malimi  6ft,  agitwnui.'* 

HOIUT. 


THE  PRIVATE  BUSINESS  OF  THE 
HOUSE  OF  COxMMONS. 


Wb  lutTe  from  time  to  time  called  at- 
tention to  the  private  business  of  the 
House  of  Commons,  and  to  the  regula- 
tions which  have  been  made  as  to  it.  We 
need  not  point  out  the  practical  impoct- 
apce  of  this  subject  to  our  readers,  espe- 
cially at  the  present  moment,  when  it 
inv<^es  property  to  an  inunense  extent, 
invested  in  railways  alone.  A  committee 
of  the  House  of  Commons  frequently  de 
cides  a  matter  of  this  nature*  which,  while 
it  settles  a  question  of  a  public  character 
or  bearing,  deals,  at  the  same  time,  with 
private  interests  to  a  very  great  extent. 
We  shall,  therefore*  shortly  trace  the  re- 
cent history  of  thb  branch  of  legislature. 

Committees  both  of  the  House  of  Lords 
and  of  the  Commons  have  sat  on  this  sub- 
ject for  several  years  past ;  but  we  need 
not  carry  back  this  inquiry  to  an  earlier 
period  than  the  year  1837>  when  the  sub- 
ject was  particuiarly  considered  in  the 
House  of  Commons  without,  however,  any 
change  being  made.  A  change  was,  how- 
ever, made  in  the  House  of  Lords,  and 
private  bills,  instead  of  being  referred 
to  large  committees  as  before,  without 
any  regulations,  were  referred  to  a  select 
committee  of  6ve  peers  not  interested  in 
the  matter.  This  practice  has  been  con- 
tinued in  that  house  ever  since,  and  is 
generally  understood  to  have  given  satis- 
&etion. 

In  the  House  of  Commons,  some  altera- 
tions  have  been  made.  In  the  year  1838, 
breviates  of  all  private  biHa  were  ordered 


to  be  printed,  and  the  select  committee  of 
that  year  in   their  report*  thus   refer  to 
them :     "  The    system   of    breviates     of 
public  bills,  adopted  at  the  begbning  of 
the  session,  appears  also  to  have  worked 
extremely  well*  and  to  have  given  satis- 
faction; and  the  committee  bear  testimony 
to  the  able  manner  in  which  the  gentle- 
man selected  by  the  Speaker  for  this  busi- 
ness has  discharged  the  duties  confided 
to   him,"    and   the   report  recommended 
his  permanent  appointment.     Mr.  Booth, 
the  gentleman    referred  to,  was  accord- 
ingly appointed  as   the    counsel  to  the 
Speaker. 

The  committee  further  recommended 
'*  the  employment  by  the  government  of 
some  competent  professional  persons  who 
shall  classify  the  private  business  and 
proper  drafts  of  general  bills  to  be  sub- 
mitted to  the  legislature  at  the  com- 
mencement of  the  session,  as  the  form  of 
general  enactments  under  each  head." 

With  respect  to  the  next  important 
point  referred  to  them,  the  mode  of  con- 
ducting private  business  in  committees, 
the  report  of  the  committee  is  very  un- 
satisfactory. Referring  to  the  minutes  of 
evidence  and  to  the  appendix,  they  say, 
*<  It  will  tliere  appear  that  the  constitu- 
tion of  the  present  List  Committees  upon 
the  bills,  and  their  mode  of  conducting 
business  is  universally  complained  of.  The 
same  witnesses,  however,  are  far  from 
agreeing  as  to  the  remedy.  The  plan 
adopted  this  year  by  the  House  of  Lords 
has  been  recommended  by  many  of  them, 
and  resolutions  embodying  the  principle  in 


*  Primed  16  L.  0. 467. 
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practice,  and  carrying  out  the  details  of 
the  plan,  were  submitted  to  your  com- 
mittee, and  will  be  found  in  the  appendix. 
In  consequence,  howeveri  of  a  difference 
of  opinion  among  your  committeei  it  did 
not  appear  expedient  to  recommend  the 
adoption  of  such  a  plan  to  the  house,  or 
to  depart'  from  the  opinion  entertained 
upon  this  subject  by  the  committee  which 
sat  last  year  upon  public  and  private  busi- 
ness. Other  modifications  of  the  present 
system,  not  involving  a  departure  from 
the  principle  of  local  representation  on 
committees,  but  uniting  that  with  the  at- 
tendance of  members  unconnected  with 
the  interests  under  discussion,  were  like- 
wise considered ;  but  upon  the  whole  your 
committee  are  not  prepared  at  present  to 
recommend  the  adoption  of  any  change  in 
tills  respect."  The  committee,  however, 
recommended  its  reconsideration  in  the  en 
suing  session. 

Accordingly,  in  1S39,  the  committee  re- 
sumed their  labours,  and  made  an  early 
report,  and  recommended ; — 1,  That  the 
Speaker  should  reduce  considerably  the 
number  of  names  of  members  on  the  list, 
and  that  of  the  names  left,  such  members 
only  should  serve  as  have  signified  their 
intention  of  serving.  2,  That  on  special 
application,  any  member  declaring  that  his 
constituents  are  locally  interested  might  be 
added  to  the  list.  3,  That  the  committee 
of  selection  should  then  add  to  the  com 
niittee  thus  formed,  a  number  of  other 
members  not  locally  interested  in  the  bill 
in  such  proportions  as  they  might  see  fit. 
4,  That  the  committee  of  selection  con- 
sist of  the  chairman  of  the  standing  orders 
committee,  and  of  the  committee  on  pcti< 
tions  for  private  bills,  and  the  then  chair- 
man of  the  sub-committee.  Resolutions, 
in  conformity  with  these  recommenda 
tions  were  passed  on  the  28th  of  Feb- 
ruary, 1839.  In  the  same  session  thqre 
was  a  second  report  by  this  committee, 
which  expressed  its  satisfaction  in  the 
plan ;  and  recommended  the  bouse  steadily 
to  persevere  with  such  amendments  as 
might  be  found  desirable  from  further  ex- 
perience. 

In  1840,  the  committee,  adverting  again 
to  the  question,  states  its  opinion  that  the 
appointment  by  the  committee  of  selection 
of  disinterested  members  on  committees 
on  private  bills,  had  had  the  effect  of 
abating  in  a  great  degree  practices  which 
had  excited  general  complaint  and  repro- 
bation^  and  that  therefore  this  plan  ought, 
60  far  as  regarded  opposed  private  bdls, 


not  being  divorce  bills,  to  be  persevered 
in. 

And  the  committee  recommended,  that 
in  all  unopposed  private  bills  the  chairman 
of  the  committee  of  supply  should  be  one 
of  the  committee,  and  act  as  chairman, 
with  a  salary  of  500/.  a-year  additional. 

In  1841^  the  same  committee  directed 
that  a  printed  bill  shall  be  annexed  to  the 
petition  for  leave  to  bring  in  the  bill.*^ 
Since  that  period  no  alteration  has  been 
made  until  the  present  session. 

But  in  the  present  session  it  appears 
that  some  progress  has  been  made  in  the 
preparation  of  bills,  which  are  to  be  ''model 
bills  "  on  certain  branches  of  familiar  oc- 
currence in  private  bill  legislation.  Some 
way  has  been  made  on  these  in  the  House 
of  Commons,  and  we  shall  hereafter  allude 
to  their  state  and  condition. 

In  the  present  session  also  another  im- 
portant step  has  been  taken  in  this  matter. 
A  select  committee  was  appointed  to  con- 
sider in  what  manner  the  accumulation  of 
railway  bills  should  be  dealt  with,  and  this 
committee  has  come  to  a  series  of  resolu- 
tions, which  we  print  in  another  part  of  this 
number,  by  which  it  will  be  seen  that  the 
principle  for  which  we  have  always  con- 
tended in  this  matter  is  to  this  extent 
fully  recognised  and  established,  —  we 
mean,  the  considering  the  committee  a 
judicial  tribunal,  and  assimilating  it  as  far 
as  possible  to  other  judicial  tribunals,  by 
depriving  it  of  any  direct  interest  in  the 
matters  before  it.  The  effect  of  these 
resolutions  will  be,  that  the  railway  com- 
mittees of  the  House  of  Commons  will  be 
constituted  in  the  same  manner  as  the 
House  of  Lords  committees.  We  cannot 
but  express  some  grati6cation  that  in  this 
instance,  as  in  many  others,  the  prinaple 
which  we  have  always  considered  to  be  the 
true  one  has  at  length  prevailed. 

We  think  this  short  account  of  the 
history  of  this  branch  of  the  legislature 
may  be  generally  interesting. 


THE  NEW  CRIMINAL  LAW  COM- 
MISSION. 

The  Criminal  Law  Commission,  which 
had  been  reduced,  by  retirements  and  ele* 
vations,  to  two  members — Mr.  Starkie  and 
Mr.  Ker,  has  been  revoked,  and  a  new 
commission  has  been  issued,  appointing 
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Th^  Right  Hon.  Sir  Edward  Ryan,  Thomas 
Starkie,  Robert  Vaughan  Richards,  Henry 
Belienden  Ker,  and  Andrew  Amos,  Esqs. 
to  be  *  her  Majesty's  Commissioners  on 
Criminal  Law,  and  James  John  Lonsdale, 
Esq.  to  be  secretary  to  the  commission. 
We  presume  that  the  new  commissioners 
Iiave  been  appointed,  according  to  the  pro- 
mise of  the  Lord  Chancellor,  on  the  motion 
relating  to  the  criminal  law  in  the  last 
session  of  parliament,  to  revise  and  con- 
sider the  learned  reports  of  the  former 
commissioners,  with  a  view  to  carry  them, 
or  part  of  them,  into  law.  We  highly 
approve  of  the  reappointment  of  this  com- 
mission, and  the  selection  of  the  new  com- 
missioners seems  to  us  to  be  very  proper 
and  judicious. 


PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 


BREACH  OF  PROMISE  OF  MARRIAGE. 

If  a  man  is  induced  to  promise  mar- 
riage, or  to  continue  the  connexion,  by 
false  representations  or  wilful  suppression 
of  the  truth  as  to  the  real  state  of  the  cir- 
cumstances of  the  family  and  the  previous 
life  of  the  plaintiff,  this  is  a  good  defence 
to  the  action.  Wharton  v.  Lewie,  1  C.  & 
P.  529  ;  Foote  v.  ffa^ne.  Id.  547  :  a  late 
case  has  carried  this  doctrine  further.  The 
plaintiff,  when  living  in  a  respectable 
position  of  life,  received  a  promise  of  rtiar- 
rlage  from  a  person  who  was  then  un- 
acquainted with  the  fact  that  she  had, 
many  years  ago,  an  illegitimate  child. 
Another  question  was,  whether  this  dis- 
covery absolved  him  from  his  promise. 
Mr.  Serjeant  Atcherley,  who  tried  the 
cause,  thus  laid  down  the  law  :  "  The  rule 
of  law  is,  that  if  a  man  enters  into  a  pro- 
mise of  marriage  in  ignorance  of  the  fact 
that  the  woman  has  had  an  illegitimate 
child,  and  discovers  that  before  the  mar- 
riage, and  on  that  ground  declines  entering 
into  the  marriage,  he  has  a  right  to  do  so, 
although  the  transaction  may  have  taken 
place  at  a  distance  of  eight  or  ten  years 
ago,  and  the  conduct  of  the  woman  may 
have  been  since  perfectly  correct ;  but  if 
a  man  knew,  or  had  reason  to  believe,  it  to 
be  true  at  the  time  of  the  promise,  that 
the  woman  had  had  such  a  child,  though 
the  man  afterwards  gave  that  fact  as  a 
reason    for    his    refusing    to  marry    the 


woman,  that  would  be  no  defence  in  point 
of  law.  If,  therefore,  the  defendant  did 
not  know  it  in  this  case,  however  great  a 
severity  it  may  be  on  a  woman  to  rake  up 
a  transaction  of  by-gone  times,  the  defen- 
dant's second  plea  will  be  sustained,  and 
on  that  plea  the  defendant  will  be  entitled 
to  the  verdict."  Bench  v.  Merrick,  I  Car. 
&  K.  463. 


NOTICES  OF  NEW  BOOKS. 


The  Code  of  Practice  of  the  High  Court  of 
Chancery.  '  Vol.  IL  ;  containing  such  of 
the  General  Orders  from  the  time  of 
Lord  Bacon  to  1845,  inclusive ;  and  such 
Extracts  from  the  Statutes  affecting  the 
Practice  of  the  Court  now  in  use,  as  have 
reference  to  distinct  stages  of  a  suit,  clas* 
stfied  in  the  order  in  which  they  arise; 
with  a  Digest  of  the  Decision^  upon  them. 
By  Thomas  Kennedy,  a  Solicitor  of  the 
Court.    London :  Spettigue.  liB45. 

This  is  a  valuable  collection  of  the 
written  orders  or  laws  of  the  practice  of 
the  court,  arranged  in  a  form  which  afibrds 
a  means  of  ready  reference,  accompanied 
by  extracts  from  such  of  the  statutes  as 
relate  to  the  practice  and  course  of  pro- 
ceeding, followed  by  the  judicial  construc- 
tions which  have  beeii  pronounced  thereon, 
presented  distinctly  at  one  view.  The 
book  will  be  useful,  as  well  to  the  practi- 
tioner in  both  branches  of  the  profession, 
as  to  the  student ;  the  more  especially  at 
the  present  time,  when  the  practice  de- 
pending upon  orders  is  in  a  complicated 
and  even  a  confused  state  by  the  numerous 
alterations  which  have  been  made  of  late 
years,  and  when  by  the  abolition  of  the 
Six  Clerks'  Office,  the  profession  has  no 
longer  the  assistance  of  a  body  of  men 
whose  duties  were  confined  entirely  to  the 
phictice  of  the  Court  of  Chancery. 

The  practitioner  will  find  the  work  a 
safe  and  convenient  guide,  for  he  can  at 
once  put  himself  in  possession  of  the  prac- 
tice upon  any  required  point,  by  reading 
the  words  of  the  statute  or  order  itself, 
with  all  the  interpretations  put  upon  it  by 
the  judges,  collected  from  every  available 
source,  and  can  thus  form  his  own  conclu- 
sion, without  being  obliged  to  adopt  any 
views  of  the  matter  which  have  not  the 
stamp  of  authority. 

The  student  will  be  enabled  to  make 
himself  master  of  all  the  rules  of  practice 
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from  the  rales  themselves,  consecutively 
arranged  as  a  suit  progresses,  and,  whilst  so 
doing,  of  perusing,  in  a  concise  form,  all 
the  points  that  have  arisen  and  been  de- 
cided upon  them. 

The  author  has  endeavoured  to  meet 
the  difficulty  which  is  incidental  to  all 
attempts  at  classification,  viz^  of  arranging 
each  subject  under  such  heads  as  are  most 
likely  to  strike  the  mind,  by  adopting  as  a 
primary  basis  the  order  of  a  suit  which,  at 
the  same  time  that  it  directs  the  reader  to 
the  subject  he  seeks  for,  will  also  assist 
him  as  to  the  steps  necessary  to  be  taken 
in  a  cause  as  he  progresses  widi  it. 

The  book  is  divided  into  chapters, 
which  comprise  the  general  heads,  such  as 
Bills  and  Informations,  Subpcenas;  sec- 
tions, containing  a  subhdivision  of  those 
heads,  and  paragraphs,  again  sub-dividing 
the  subject  matter  of  the  sections.  Each 
section  and  paragraph  is  preceded  by  a 
short  statement  of  the  subject  to  whicn  it 
refers,  which  the  author  hag  converted  into 
an  analysis  of  the  orders  and  cases,  and 


tice  from  the  earliest  period. 

2od.  A  careful  digest  of  the  deci- 
sions on  those  orden  and  statutes,  in- 
cluding the  cases  from  the  legal  periodi- 
cals, and,  when  necessary,  a  statement 
of  any  orders  previously  printed,  and  not 
set  forth  verbatim. 

drdly.  Practical  notes  on  the  orders, 
and  a  statement  of  the  practice  on  points 
not  directly  applicable  to  the  orders,  with 
a  reference  to  cases. 

The  following  extracts  will  illustrate 
the  plan  of  the  work : — 

"  Bill  and  Information- 
"Sec.  11.— ScTpicc  of  copy  bUl, 

[After  stating  the  general  order  of  a6tli 
August  1841,  the  following  notes  are  given.] 

"  2.  Case  where  this  order  has  been  heid  io 
be  applicable. 

"  In  a  creditor's  suit  for  administering  the 
real  estate  of  a  testator,  where  the  tniatoes  had 
only  a  power  of  sale,  but  no  legal  estate  given 
to  them,  the  V.  €.  held,  that  annuitants  and 
other  persons  to  whom  the  estate  was  devised 
subject  to  such  power  of  sale,  and  who  were 


printed    at    the   commencement    of    the  N^^^X  ™*<^«  parties  in  order  that  they  might 

have  an  opportunity  of  seeing  that  the  personal 
assets  were  properly  administered,  were  persons 
against  whom  no  relief  &c.  was  sought,  and 
came  within  the  meaning  of  this  order.  1  Y. 
&  C.  (N.S.)  181. 

"  3.  Cases  where  the  order  has  been  kM  net  to 
be  appUeable. 

•*  Barkley  y.  Lord  Reay,  2  Hare,  306.— In  a 
suit  for  raising  a  legacy,  charged  on  real  estate, 
where  the  trustees  of  such  estate,  having  the  legal 
fee  and  full  powen  of  sale, were  parlies,  it  was  held 
not  to  be  sufficient  to  serve  an  eouitable  tenant  in 
tail,  with  a  copy  of  the  bill,  under  this  order. 

"  Markev.  licite,*  2  Y.&C.(N.S.)  500.— In  a 
suit,  in  which  the  plaintiffdaimed  to  be  entitled 
to  certain  premises  as  customary  heir,  and  prayed 
a  conveyance  from  defendants,  who  were  trustees, 
in  whom  the  legal  estate  was  vested,  the  court 
observed  that  the  words  of  this  order  *  where  no 
account,  &c.'  were  words  not  of  direction  but  of 
condition ;  and  that  if  the  condition  be  not  ful- 
filled,  the  whole  proceeding  under  the  order  was 
out  of  place,  ana  held  that  aU  persons  claiming 
adversely  to  the  plaintiflf,  either  hj  various 
constructions  of  the  custom,  or  as  heirs  bv  the 
common  law,  when  a  case  of  descent  haa  not 
been  provided  for  by  Ae  custom,  were  not  only 
necessary  parties  to  die  suit,  but  were  persons 
a^sinsl  whom  direct  relief  was  prayed,  and 
with  respect  to  whom  therefore,  the  plaintiff 
could  not  avail  himself  of  ihe  provisions  of  this 
order. 

*'  4.  How  the  prayer  isiobe  wteried. 
''GK&soiiv.Hatnst,  1  Hare»318.— ThsV.a  W. 


volume,  for  the  purpose  of  serving  as  a 
table  of  contents,  and  which  the  following 
extract  will  illustrate  : — 

"Chap.  I.    Bills  and  Informations. 
Sec,  11. — Servioe  4(f  copy  bilk 

1.  General  order. 

2.  Case  where  the  order  has  been  held  to  be 
applicable. 

3.  Cases  where  the  order  has  been  held  not 
to  be  applicable. 

4.  How  the  prayer  is  to  be  inserted. 

5.  Service  on  husband  and  wife. 

Sec.  12. — Entering  memorandum  of  service  of 
copy  bill. 

1.  General  order. 

2.  Affidavit  verifying  the  service, 
a.  Other  matters  to  be  stated  in  the  affidavit. 

Sec.  13. — Effect  of  serving  a  defendant  with  a 
copy  of  the  bill. 

1.  General  order. 

2.  Time  for  entering  appearance. 

Sec.  14.—  Consequence  of  not  adopting  the  course 
of  serving  copy  bill  where  it  is  proper. 

General  order." 

The  author  has  weli  arranged  his  mate- 
rials. He  1st  gives  all  the  orders  now  in 
use,  from  Mr.  Beames's  collection,  com* 
mencing  witb  Lord  Bacon's  orders  in  1616, 
and  all  orders  subsequently  issued,  up  to 
the  last  order  in  December  1844,  and  ex- 
tnacta  from  the  statotes  rehitiog  to  prao- 
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held  that  it  was  not  neceaaaiy  to  iiuert  the  praver, 
'that  the  defendant  upon  being  served  with  a 
copjr  of  the  bill  may  be  found,  &c.'  in  the  prater 
of  process.  The  L.  C.  concurred  in  opinion  with 
tiie  V.  C.  W.,  that  this  order  was  complied  with, 
bj  inserting  such  praver  in  the  genml  praver 
for  reUef^  but  dire^ea  that  for  the  future  this 
particular  prayer  should  be  repeated  in  the 
jmyer  of  process.^ 

"5.  Service  o»  hubaad  amd  wife. 

"  KeiU  V.  Jacobs,  6  Beav.  48. — ^Where  husband 
and  wife  are  defendants,  and  the  suit  does  not  re- 
late to  the  separate  estate  of  the  wife,  service  of  a 
copy  of  the  bill  on  the  husband  alone  is  a  suffi- 
cient service. 

"  Steel  V.  Pardons,  8  Jur.  641.— The  affidavit 
of  service  however  must  state  that  the  deponent 
served  the  husband  and  wife  by  serving  the  hus- 
band." 

There  is  one  feature  in  the  book  which 
should  be  pointed  out  as  being  entirely 
new,  that  of  collecting  tlie  decisions  from 
the  legal  periodicals,  where  many  valu- 
able points  of  practice  not  to  be  found 
elsewhere  are  reported,  but  have  hitherto 
been  unnoticed  in  books  of  practice.  Our 
own  work  is  much  referred  to  by  the 
author,  and  the  last  extract  will  show  the 
importance  to  the  practitioner  of  having  an 
early  report  on  practical  points  of  which 
we  were  the  first  to  set  the  example  : — 

"  SbTTINO  DOWH  CAU8B  ON  OB JSCTION  FOR 
WANT  OF  PAHTIG8. 

*'  2.  Time  for  setting  dcwn. 

**  Kershaw  y.  CUggy  1  Ph.  120;  Cock- 
bmm  V.  TbIfOfi,  12  L.  J.  96.  — The  court 
made  an  order  for  setting  down  a  cause, 
on  an  objection  for  want  of  parties,  after  the 
fofurteen  days  allowed  by  this  order  for  that 
purpose  had  expired,  upon  a  motion  founded 
en  an  affidavit  explainmg  the  delay.  The 
V.  C.  £.  in  the  second  case  observed  that  the 
Older  did  not  dii«ct  that  the  cause  should  not 
be  set  down  on  the  objection  after  the  fourteen 
days,  but  that  the  meaning  of  it  was  that  within 
the  fourteen  days  it  might  be  set  down  upon 
an  order  of  oouise,  but  that  after  that  tnne  the 
lesfe  oi  the  court  most  be  obtained.* 

"  Calvert  v,  Grntdg,  29  L.  O.  209.— It  having 
been  alleged  bycounsd,and  ascertained  nponre- 
ference  to  the  registrar's  book,  that  the  order  in 


Kershaw  v.  Clepg,  ante,  was  made  by  consent,  the 
V.  C.  refused  to  make  an  order  for  setting  down  a 
cause  on  an  objection  for  want  of  parties  after 
the  time  limited  by  the  genera]  order  had  ex- 
pired.* 

'  5ame  V.  Some,  29  L.  0. 30r.— The  motion  for 
liberty  to  set  down  this  cause,  on  an  objection  for 
want  of  parties,  after  the  fourteen  days  limited  by 
this  general  order,  was  this  day  renewed  by  way 
of  appeal  before  the  L.  C.  After  refening  to  the 
act  of  parliament,*  in  pursuance  of  which  the 
orders  of  the  26Ui  Aug.  1841,  were  made,  the 
L.  G.  refused  the  motbn^  on  the  ground  that 
he  had  no  power  to  relax  those  orders.  He 
observed  that  the  act  left  him  no  discretion* 
inasmuch  as  it  declares  that  if  any  orders  made 
in  pursuance  of  it  are  not  objected  to  within  a 
time  therein  limited  by  either  house  of  parlia- 
ment, they  shall  be  '  bmding  and  obligatory  on 
the  court,  and  of  like  force  and  effect  as  il  the 
provisions  contained  in  them  had  been  ex*. 
pressly  enacted  by  parliament.'  It.  appeared 
therefore  to  him  that  they  had  the  same  effisct 
as  if  they  had  formed  part  of  the  act.' 

«  •  •      »         # 

**  5.  Effect  of  a  submission  to,  or  a  decision  on 

the  objection, 

"  BlackstaU  v.  fVhaidv,  May  9, 1843,  M.  IL 
26  L.  O.  155.— The  M.  R.  observed  that 
whether  the  plaintiff  submits  to  an  objection 
for  want  of  parties,  or  the  court  decides  on  the 
objection,  the  question  of  parties  was  still  open 
for  consid«*ation  at  the  hearing.  If  the  plain- 
tiff submits  to  the  objection,  and  does  not 
amend  his  bill  by  making  those  persons  parties 
whose  absence  is  objected  to,  the  effect  would 
be  that  he  would  not  be  permitted  to  make 
them  parties  at  the  hearing  without  showing  a 
special  case  for  his  neglect.  On  the  other 
hand,  if  the  court  decid^  upon  the  objection, 
it  only  decides  that  certain  persons  are  neces- 
sary or  unnecessary  parties  with  reference  to 
the  allegations  in  the  bill  and  answer  as.  they 
then  stand;  and  as  those  allegations  maybe 
varied,  the  decision  of  the  court  may  be  also 
varied. 

"6.  Form  of  order. 

"  Blackstall  v.  Whately,  May  9,  1843,  M.  R. 
26  L.  O.  155.— The  order  should  recite  that  an 
objection  had  been  taken  for  want  of  certain 
specified  persons  as  parties,  and  that  the  opinion 
of  the  court  had  been  asked  as  to  such  and 
such  of  them,  and  then  contain  a  declaration 
by  the  court,  that  as  the  record  was  then  con- 
stituted, such  persons  were  or  were  not  neces* 
sary  parties.*' 


^  "  The  Clerks  of  Records  and  Writs  require 
that  such  prayer  should  be  inserted  aflber  the 
prayer  for  subpoena  or  other  process,  so  duit  a 
defendant  served  wi&  a  copy  of  the  bill  should 
not  be  the  first  named  defendant  in  their  cause 
books." 

*  ''The  order  in  the  first  case  was  made  by 
•Msent. 


'  "The  ease  of  Cockhum  v.  Tolson,  ante,  was 
not  referred  to. 

•  •«  4  &  6  Vict.  c.  52. 

'  *'  This  decision  is  of  great  importance,  not 
merely  as  affecting  this  particular  order,  but 
as  it  prevents  the  court  from  relaxing  any 
I  orders  made  in  purmiance  of  ^e  4  &  5  v  ict.  c« 
52|  t»  any  ease  whaieoer,^ 
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of  one  of  tbe  superior  courts  of  common  law  at 
Westminster,  or  shall  have  hcen  articled  for  ai 
least  five  years  to  a  clerk  of  the  peace  or  clerk 
to  the  justices  of  a  division,  except  in  the  case 
of  any  person  appointed  or  usually  acting  as 
clerk  to  the  jusuces  before  the  passing  of  this 
act,  the  justices  shall  certify  m  their  return 
that  he  is  sufficiently  qualified  by  experience 
and  knowledge  of  the  law  to  perform  the  duties 
of  such  clerk. 

7.  Returns  to  be  considered  at  quarter  ses- 
sions. 

8.  Sal4xries  may  be  altered, — ^That  it  shall  be 
lawful  for  the  justices  of  the  county,  at  any- 
time, in  general  quarter  session  assembled,  to 
review  the  salaries  appointed  to  be  paid  to  the 
said  several  clerks,  and  from  time  to  time,  afUr 

.notice  given  at  the  preceding  general  quarter 
session,  that  a  motion  will  be  made  for  that 
purpose  to  alter  the  same,  as  to  them  shall 
aeera  fit,  either  by  way  of  increase,  in  case 
of  additional  duties  or  increase  of  busiaess,.or  a 
decrease  in  the  number  of  clerks  appointed 


JUSTICES'  CLERKS  AND  CLERKS  OP  THE 
PEACE. 

This  is  a  bill  ''  For  Payment  of  Justices' 
Clerks  and  Clerks  of  the  Peace  by  Salaries  in- 
stead of  Fees,  and  for  Regulating  Fees  in  Cri- 
minal Proceedings."  It  recites.  That  it  is  ex- 
pedient that  justices'  clerks  and  clerks  of  the 
feace  shall  be  paid  by  salaries  instead  of  fees. 
t  then  proposes  to  enact,  1.  That  the  justices  of 
the  peace  of  every  county  in  England  shall  at 
their  general  quarter  session  of  the  peace 
bolden  in  in  this  year,  issue  a  pre- 

cept to  the  justices  of  the  peace  usually  acting 
wuhin  every  division  for  the  holding  of  specitd 
sessions  within  the  commission  of  such  first- 
mentioned  justices,  requiring  them  to  make  a 
return  in  writing  under  the  hands  of  two  or 
more  of  them,  to  the  first-mentioned  justices 

at  the  then  next  general  quarter  session  of  the !  within  the  same  division,  or  by  way  of  decrease, 
peace  to  be  holden  for  that  county,  setting  { in  the  case  of  a  diminution  of  duties  or  decrease 
forth  the  name  and  place  of  abode  of  the  per-  of  businessy  or  an  increase  in  the  number  of 
son  appointed  to  act  or  usually  acting  as  clerk :  clerks  appointed  within  the  same  division ;  and 
to  the  justices  of  that  division,  and  the  amount  |  tiie  clerk  of  the  peace  shall  certify  in  writing . 
of  salary  which  they  will  recommend  to  be  paid '.  under  his  hand  every  such  alteration  to  the 
to  such  clerks  instead  of  his  fees.  '  treasurer  of  the  county. 

2.  Justices  of  each  division  to  meet  in  special ,     9.  Salaries  to  be  paid  from  county  rate, 
session,  and  make  return.  1      10.  Tenure  of  clerk's  office. — That  every  clerk 

3.  Special  return  may  be  made  where  there  j  so  appointed  shall  hold  his  office  during  the 
are  separate  petty  sessions,  or  a  different  clerk  i  pleasure  of  the  justices,  who  shall  from  time 
of  special  sessions.  ,  to  time  meet  at  the  sessions  at  which   he  acts 

4.  That  in  all  cases  in  which  two  or  more !  as  clerk :  Provided  always.  That  no  such 
persons  shall,  under  the  provisions  herein  con- ;  clerk  shall  be  dismissed  unless  by  resolution 


tained,  be  appointed  clerks  of  petty  sessions  of 
the  peace  in  any  division,  they  shall  act  as  joint 
clerks,  and  not  as  holding  several  offices. 

6.  Supplying  vacancies, — ^That  in  every  case 
of  vacancy  of  the  said  office  of  clerk,  and  also 


of  the  greater  number  of  the  justices  present 
at  a  special  session  of  the  justices  of  the  divi- 
sion, of  the  holding  of  which  session,  and  of 
the  purpose  for  which  it  is  to  be  holden,  seven 
days'  notice  shall  be  given  to  each  of  the  ius- 


whenever  any  new  division  shall  be  formed,  1  tices  usually  acting  for  such  division ;  and  of 
or  it  shall  appear  expeilient  that  the  number  of  |  every  such  resolution  a  minute  in  writing  sbaJl 
clerks  of  petty  sessions  within  the  division  be  r  be  made,  and  a  copy  of  such  minute,  certified 
increased,  the  justices  of  the  division  shall  hold  by  the  chairman,  shall  be  sent  to  the  clerk  of 
a  special  session,  of  the  holding  of  which  ses- !  the  peace,  and  shall  be  laid  before  the  justices 
sion,  and  of  the  purpose  for  which  it  will  be  I  of  the  county  at  their  then  next  general  quarter 
holden,  seven  days'  notice  shall  be  given  to  session  of  the  peace. 

each  of  the  justices  acting  for  the  division,  andj      11.  Defraying  expenses  of  clerk  during  va- 
cancy of  the  office. 

12.  Clerks  disqualified  from  acting  as  attoT" 


the  greater  number  of  the  justices  assembled  at 
such  session,  or  at  some  adjournment  thereof, 
not  being  less  than  two,  shall  appoint  another 
person  duly  qualified  as  aforesaid  to  fill  the 
office  of  clerk,  and  shall  forthwith  send  the 
name  and  place  of  abode  of  the  person  so  ap- 
pointed to  the  clerk  of  the  peace,  to  be  laid 
before  the  justices  of  the  county,  at  their  then 
next  general  quarter  session  of  the  peace,  and 
shall  also  set  forth  the  amount  of  saJarv  which 
thev  will  recommend  to  be  paid  to  such  clerk, 
sna,  in  case  they  shall  recommend  any  in- 
crease or  decrease  of  the  salary  of  any  former 
clerk,  their  reasons  for  such  recommendation. 
6.  Qiia/t/Eca/io».— -That  no  person  shall  be 
xstumed  or  appointed  to  the  office  of  clerk  to 
the  jostioes  or  clerk  of  special  or  petty  sessions 
smder  this  act,  unless  he  shall  be  an  attorney 


megs. — I'hat  no  clerk  appointed  under,  this  act 
shall,  during  the  continuance  of  his  office,  or 
within  six  calendar  months  after  he  shall  have 
resigned  or  shall  have  been  removed  from  soch 
office,  be  concerned,  either  by  himself  or  any 
partner,  or  in  any  manner  directly  or  iudirectiy 
as  an  attorney  or  agent  in  any  matter  brought 
or  to  be  brought  before  the  justices  whose  clerk 
he  is,  or  in  any  prosecution  at  any  court  of 
sessions  of  the  peace,  or  of  <^er  and  terminer 
and  gaol  delivery,  arising  out  of  or  consequent 
upon  any  proceeding  before  the  justices  wliose 
clerk  he  is :  and  any  clerk  who  shall  offend 
against  this  enactment  ehall  forfeit  the  sum  of 
fifty  pounds,  to  be  recovered  by  my  person 
who  will  sue  for  the  same,  by  action  of  <kbt  or 
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inform atiou,  to  be  commenced  within  six 
calendar  months  next  after  the  commission  of 
the  offence ;  but  nothing  herein  contained  shall 
subject  any  snch  clerk  to  any  penalty  for  any 
act  done  by  him  in  the  discharge  of  his  official 
duty. 

13.  Minutes  to  be  kept,  and  returns  made  to 
clerk  of  the  peace. 

t4.  Clerks  to  render  an  account. 

15.  Declaration  to  be  annexed  to  the  ac- 
count. 

16.  And  pay  the  amount  due  to  the  treasurer 
of  the  countv. 

17.  If  default  made,  treasurer  to  lodge  com- 
plaint. 

18.  Ab  fees  to  he  payable  egeept  to  the  ap* 
pointed  clerks, — ^That  from  and  after  the  several 
times  when  such  salaries  shall  be  fixed  as  afore- 
said, no  fees  or  monies  shall  be  collected  or 
received  by  way  of  fee  for  any  duty  discharged 
by  any  justices  or  justice  of  the  peace  for  the 
county  for  which  such  salary  is  fixed,  in  special 
or  petty  session,  or  by  their  or  his  clerk,  ex- 
cept by  or  in  the  name  of  the  clerk  who  shall 
be  for  the  time  being  appointed  clerk  to  the 
justices,  or  clerk  of  special  or  petty  sessions  as 
aforesaid ;  and  the  receipt  of^  any  monies  in 
contravention  of  this  act,  sh^  be  considered  a 
misdemeanor,  and  shall  also  subject  the  party 
receiving  the  same  to  dismissal  from  office,  and 
incapacitate  him  from  re-election  thereto,  with- 
out the  leave  of  one  of  her  Majesty's  principal 
secretaries  of  state,  to  be  declared  in  writing 
under  his  hand. 

CLERKS   OF  THB  PBAGE. 

19.  Clerks  of  the  peace  to  render  an  account 
of  fees  received. 

20.  If  such  cannot  be  made  out  reason  to  be 
sUted. 

21.  Secretary  of  state  to  examine  legality  of 
fees  and  amount  of  fees. 

22.  Fifty  years'  receipt  the  legalised  fee. 

23.  Judges  of  Court  of  Queen's  Bench  may 
be  consulted  thereon. 

24.  Secretary  of  State,  &c.  to  ascertain  gross 
and  net  amount  of  fee. 

25.  Gross  and  net  amount  to  be  certified. 

26.  That,  until  otherwise  directed  bv  lawfid 
authority,  all  fees,  monies  and  emoluments 
that  now  are  or  may  be  Imlly  received  in  re- 
spect of  any  such  office  ol  clerk  of  the  peace, 
snail  continue  to  be  received,  and  shall  be 
accounted  for  in  the  manner  hereinafter  men'* 
tioned. 

27.  Clerk  of  peace  to  render  account  in  man- 
ner directed  every  year  to  treasury. 

28.  Declaration  to  be  annexe  to  the  ac- 
count. 

29-  Accounts  to  be  examined. 

30.  Surplus  of  fees  to  be  paid  to  treasury. 

31.  Deficiency  to  be  paid  by  treasury  out  of 
Consolidated  Fund. 

32.  Provisk>n  in  case  of  death,  resignation 
or  dismissal  of  clerk  of  peace. 

33.  No  claim  for  compensation. 


34.  Clerk  of  the  peace  may  be  dismissed  from 
office  notwithstandmg  this  act. 

35.  On  death,  dismissal  or  resignation  of 
present  clerks  of  peace,  justices  to  appoint 
salary  to  be  paid  out  of  county  rate.  Rights  of 
eustos  rotulorum  as  to  appointment  of  clerk 
of  peace  preserved. 

36.  Notice  to  be  ^ven  of  future  appoint- 
ments of  offices  whereof  an  account  is  hereby- 
required. 

37.  Fees  to  he  tim/brm. — ^And  whereas  it  is 
desirable  that  the  fees  of  clerks  of  assise,  clerks 
of  arraigns,  clerks  of  indictments,  associates, 
clerks  of  the  peace  of  counties,  and  clerks  to 
justices  of  the  peace  of  counties,  and  other  such 
public  officers,  should  be  uniform  throughout 
England  :  Be  it  enacted,  That  it  shall  be  law- 
ful for  one  of  her  Majesty's  principal  secretaries 
of  state  to  cause  to  be  prepared  and  to  settle 
and  approve  snch  tables  ot  fees  to  be  taken  as 
aforesaid,  and  from  time  to  time  to  alter  and 
varv  the  same  at  his  discretion ;  but  no  fees 
shall  hereafter  be  allowed  to  be  taken  on  any^ 
account  whatsoever  for  ot  in  the  nature  of 
traverse  fees,  nor  from  any  prisoner  or  persoa 
who  shall  be  under  recognizance  or  otherwise^ 
for  or  in  the  nature  of  proclamation  or  acquittal 
fees,  nor  for  or  respecting  the  discharge  of  anv 
recognizance ;  and  when  such  table  of  fees  shall 
from  time  to  time  be  settled  and  approved  by 
such  secretary  of  state,  the  fees  therein  men- 
tioned may  thenceforth  be  lawfully  taken  by 
the  person  therein  mentioned,  and  such  table 
of  fees,  so  settled  and  approved  as  aforesaid* 
shall  be  transmitted  to  the  clerk  of  the  peace 
in  each  counter,  and  by  him  distributed  to  each 
officer  to  receive  the  same,  and  such  fees  and 
no  other,  shaU  be  taken  by  such  officer  fitom 
and  after  the  time  to  be  named  by  the  secre- 
tary of  state  thereon ;  and  provided  that  until 
tables  of  the  fees  so  to  be  taken  as  aforesaid 
shaU  have  been  made  and  settled  and  approved 
as  aforesaid,  it  shall  be  lawful  for  the  officers 
and  officer  before  mentioned  respectivelv  to 
take  and  receive  the  fees  heretofore  lawfully 
receivable  by  them  or  him  respectively. 

38.  No  fees  to  be  taken  but  such  as  areeon-- 
tained  in  table. 

39.  Power  of  reducing  fees  vested  in  the 
Secretarv  of  State. 

40.  Not  to  affect  other  compensations. 

41.  Appointment  of  deputies. 

42.  No  addition  to  salary  for  deputy  to  clerk 
of  the  peace  or  clerks  of  petty  sessions. 

43.  On  death  of  officer,  records,  papers,  &e. 
to  be  handed  over. 

44.  Clerks  of  the  peace  and  justices'  derks 
in  corporations  to  be  paid  by  salaries.  5  &  6 
W.  4,  c.  76. 

45.  Ej?cepfB9ff.— That  nothing  in  this  act 
contained  shall  extend  to  the  fees  allowed 
to  clerks  of  the  peace,  clerks  of  justices,  or 
constables  of  any  municipal  corporation  in 
England,  save  as  to  the  provision  lastiy  hereby 
made  for  paying  officers  of  borouffhs  by  sakries 
instead  of  fees,  and  as  to  the  application  of  the 
fees  in  those  cases. 

46.  Jnterpretatitm  etoMM.— That  in  the  eo&» 
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structioDof  this  act,  unlesB  there  shall  be  anything 
in  the  context  repugnant  to  such  construction, 
'  the  word  "  county"  shall  include  a  riding  of 
the  county  of  York,  a  division  of  the  county  of 
lincoln,  and  a  liberty,  not  being  an  incorpo- 
rated city,  town  or  borough,  and  having  a  se- 
parate commission  of  the  peace;  and  that  the 
words  "  clerk  of  the  peace"  shall  include  any 
person  acting  as  such,  or  any  deputy  duly  ap- 
pointed ;  and  that  the  word  "  division"  shall 
include  a  county  containing  only  one  special 
sessional  division,  and  a  hundred,  tithing,  wa- 
pentake or  other  division  of  a  county  for  which 
special  sessions  are  now  legally  held,  or  may 
be  legidly  held,  by  virtue  of  the  statutes  for  the 
regulation  of  such  divisions,  and  a  liberty,  as 
aforesaid,  having  a  separate  commission  of  the 
peace,  and  a  division  of  any  such  liberty,  for 
which  special  sessions  now  are  or  may  be  le- 
gally held. 

47.  JSrfefi/o/^e/.— That  this  act  shall  not 
extend  to  Scotland  or  Ireland,  or  to  the  city  of 
London,  and  shall  not  authorize  the  appomt- 
ment  and  payment  by  salary  of  any  justices' 
clerk  (other  than  clerks  of  special  sessions) 
within  anv  part  of  the  Metropolitan  Police 
District,  for  which  a  police  court  shall  have 
been  established  under  the  2  &  3  Vict.  c.  71. 


RULES  AND  ORDERS  MADE  BY  THE 
COURT  OF  BANKRUPTCY. 

Rules  and  Orders  made  under  the  7th  &  8th 
Victoria,  cap.  70,  sect.  14,  for  the  better  carry- 
ing  into  effect  the  several  purposes  of  the  said 
act    January  11th,  1845. 

It  is  ordered  as  follows ;  that  is  to  say, 
l.~That  petitions  under  this  act  shall  be 
delivered,  fairly  written  on  parchment,  to  the 
registrar  of  the  day  sitting  at  the  Court  of 
Bankruptcy,  between  the  hours  of  eleven  and 
two,  who  shall  number  the  same  as  they  are 
received,  and  at  the  rising  of  the  court  shall 
aUot  the  petitions  by  ballot  among  the  conunis- 
aioners  of  the  Court  of  Bankruptcy  in  Lond(m 
and  the  commissioners  of  the  country  districts, 
r^;ard  being  had  to  the  usual  place  of  residence 
of  the  petitioner,  the  residences  of  the  major 
part  in  number  and  value  of  his  creditors,  and 
the  situation  of  the  property  to  be  administered; 
and  every  petition,  and  the  number  and  allot- 
ment  thereof,  shall  be  entered  in  the  private 
minute  hook  of  the  commissioner  of  the  dw : 
Trondedy  that  if  for  any  sufficient  cause,  asreed 
by  any  two  commissioners,  any  commissioner 
shall  decline  to  act  in  the  matter  of  any  petition, 
or  other  cause  shall  be  shown  for  altering  the 
allotment,  such  petition  shall  be  allotted  in 
such  manner  as  such  two  commissioners  shall 
direct. 

2.— That  two  fair  copies  of  every  such  peti- 
tion shall  be  delivered  to  the  said  registrar  at 
tike  same  time  with  the  original  petition,  one 
for  the  use  of  the  commissioner  to  whom  the 


same  shall  be  allotted,  and  one  for  the  usz  of 
the  person  to  be  appointed  to  pre«de  at  the 
meetings  and  for  the  inspection  of  creditorfi. 

3. — ^That  the  sum  of  10/.,  or  such  other  siun 
not  exceeding  20/.  as  the  commisrioaer  to 
whom  the  petition  is  allotted  shall  direct,  »hall 
be  deposited  with  the  messenger  previous  to 
the  appointment  of  any  meeting  of  creditors  &r 
the  costs  of  such  meeting  or  meetings,  the 
costs  of  serving  notices  upon  creditors,  and 
other  necessary  expenses ;  the  residue,  if  any, 
after  payment  of  such  expenses,  to  be  accounted 
for  to  the  petitioner. 

4. — ^That  the  notices  required  by  the  second 
section  of  this  act  shall  be  transmitted  through 
the  post  by  the  messenger  of  the  court,  who 
shall  be  allowed  the  sum  of  four-pence  and  no 
more  for  the  filling  up  of  the  forms,  addressing 
the  same,  the  messenger's  signature,  and  the 
postage  stamp. 

5. — ^That  ttie  notices  required  by  the  fourth, 
eleventh,  and  twelfth  sections  of  tnis  act  shall 
be  served  by  the  messenger  of  the  court,  (if 
within  ten  miles  of  the  General  Post  Office  or 
of  the  court,)  or  by  his  agent,  if  at  a  greater 
distance. 

6. — ^No  person,  not  being  a  creditor,  or  the 
authorized  agent  or  attorney  of  a  creditor,  ei- 
cept  the  appointed  president  and  one  dak, 
and  the  petitioner,  accompanied  by  two  petsoos, 
shall  be  permitted  to  be  present  at  any  meeting, 
or  to  inspect  the  petition*  schedule,  or  other 
document,  unless  so  directed  in  writing  by  the 
commissioner. 

7' — ^The  forms  set  forth  in  the  annexed  sche- 
dule shall,  mutatis  mutancUs,  be  used  under 
this  act. 

Chas.  Fred.  Williams.        £.  LDdk>w. 
Joshua  Evans.  N.  Ellison 

John  S.  M*  Fonblanque.  Edmund  K  Daniell. 
R.  G.  C.  Fane.  M.  J.  West 

Edward  Hoht)yd.  C.  Phillips. 

Edward  Goulboum.  W.  Tho.  Jemmett 

Walker  Skirrow.  Montague  B.  Bere. 

Henry  J.  Stephen.  Richd.  Stevenson. 

John  Balguy. 


No.  1. 

Petiiiom  for  carrymg  mto  efect  proposal  for 
future  payment  or  eon^romise  of  debts,  uiier 
7  4-8  VU^.  c  70. 

In  the  Court  of  Bankruptcy,  London. 

The  humble  petition  of 
Showeth, 

That  your  petitioner  being  a  debtor  unabk  to 
meet  his  engagements  with  his  creditors,  and 
not  being  a  trader  within  the  meaning  of  the 
statutes  now  in  force  relating  to  budmipts, 
petitions  this  honourable  court  under  the  pro- 
visbns  of  the  statute  passed  in  the  parliament 
holden  in  the  seventh  and  eighth  years  of  the 
rdgn  of  her  present  Miyesty,  nitituled  "  An 
act  for  facilitating  anangements  between  deb- 
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tors  and  creditors,"  witli  thfi  coocurrence  of 
one  third  in  number  and  valxie  of  his  creditors, 
as  is  testified  by  their  signinjif  this  his  petition. 
ITiat  the  following  is  a  full  account  of  your 
petitioner's  debts,  and  the  consideration  thereof, 
and  the  names,  residences,  and  occt^atiottft  €i 
his  creditors,  and  also  a  full  account  of  your 
petitioner*^8  estates  and  effects,  whether  in  pos- 
session, reversion,  or  expectancy,  and  of  all 
debts  and  rights  due  to  or  claimed  by  him, 
and  of  all  proper^  of  what  kind  soever  held  in 
trust  for  him ;  via.  — 


Name  of 
creditor. 


Resi- 
dence. 


Occupa- 
don. 


WlM»n  debt 
contracted, 
:k  consider- 
cioQ  thereof. 


AmouBt 
of  debt. 


That  the  inability  of  your  petitioner  to  meet 
hiij  engagements  with  his  creditors  arises 
from 


That  for  the  future  payment  or  compromise 
of  such  debts  and  engagements  your  petitioner 
proposes 

and  one  third  in  number  and  value  of  your 
petitioner's  creditors  having  assented  to  sucb 
proposal; 

Your  petitioner  therefore  pravs,  that  such 
proposal,  or  such  modification  thereof  as 
by  the  majority  of  his  creditors  may  be 
determined,  may  be  carried  into  effect 
under  the  superintendence  and-  control  ef 
this  honourable  court,  and  that  he  may  in 
the  mean  time  be  protected  from  arretft 
by  order  of  the  said  court 


CONCUBRIMG   CBEDITORft. 


No.  9. 

AjfidavU  of  truth   of  allegations  m  petitwn, 
under  7  §■  8  Vict.  c.  TO. 

In  the  Court  of  Bankruptcy,  London. 


in  the 


of 


tbe  petilioaer  named  in  the  petition  hereunto 
annexed,  maketh  oath  and  saith,  that  the  seve* 
nd  allegations  in  the  said  petition  are  true.^ 

Sworn  at  • 


Vo.  3. 

Aidant  ef  stgnaiwe  ef  crevntors  to  petttton^ 
under  7  ^S  Vict,  c.  70. 


In  the  Court  of  Bankruptcy,  London. 


and 


of 


of 


,  severally  make  oatb  and  say; 
and  first,  this  deponent 

for  himself  saith,  that  he,  this  deponent,  was 
present  and  did  see^ 

creditors  of  the  petitioner  named  in  the  petition 
hereunto  annexed,  on  the  day  of 

scveraHy  sign  the  said  petition ;  and  the  above- 
named  for  himself  saith^  that 

he  was  present  and  did  see 
and  other  creditors 

oi  the  said  petitioner,  on  the        day  of 
severally  sign  the  said  petition. 
Sworn  by  at 

[The  remainder  of  the  Forms  will  be  given 
in  our  next  number.] 


COURTS  SELECTED   BY  THE  NEW 
QUEEN'S  COUNSEL. 


It  is  understood  that  Mr.  Hodgson  intends 
to  devote  himself  to  &e  Rolls  Court.  We  do 
not  hear  that  Mhr.  Parry  bas  announced  his 
decision ;  but  there  is,  we  believe,  some  proba- 
bility that  Mr.  Lee  will  ultimately  give  his 
principal  attendance  in  the  Lard  Chancellor's 
Court.  Mr.  Wood  is  said  to  have  intimated 
his  mtenlion  of  selecting  the  Lord  Chancellor's 
Court  and  one  of  the  Vice- Chancellor's.  We 
do  not,  however,  voiich  for  any  of  these  reports; 
indeed  we  rather  Boepect  that  one  of  them  at 
least  is  erroneous. 


*  If  the  petiliener  afirm,  alter  accordingly. 
^  Pvt  in  all  tlie  creditors  thie  deponent  saw 
sign. 
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PARLIAMENTARY   RETURNS. 

suitors'  FEB  FUND  ACCOUNT. 

The  following  is  the  Return  from  the  Accountant-Cicneral  of  the  Court  of  Chancery, 
pursuant  to  the  5  Vict.  c.  6,  s.  63,  from  the  2nd  Octoher  1843,  to  Ist  October  1844. 


Cnmpensntion  to  fire  Mmttert,  at  795/.  per  annual         • 
Eleven  Matters*  Chief  Clerks' salaries,  at  1,000/.  each 
Kleren  ditto  Junior  Clerks  salaries,  at  a  150/.  each 
ToUl  Masters 


Salaries  to  ten  Refdstrars  

Compensation  to  ditto,  under  3  &  4  Will.  4,  c.  94,  s.41,  Sc  5  Vict.c.A, 
s.  ;)3  , 


Salaries  to  fourteen  Registrars'  Clerks,  less  a  proportionate  part  accrued 

between  the  death  of  one  and  appointment  of  another     . 
Coinpensutton  to  one  ditto  under  5  Vict.c  5.  s.  53        • 
Pension  lo  retired  Registrars*  Agent,  under  3  &  4  W.  4,  c.  94,  s.  48 
Total  Registrars 

Mnster  of  Reports  and  Entries'  salary 

Clerk  of  Reports 

Tno  Clerks  of  Entries 

Compeuiiutinn  to  one  Clerk  of  Entries 

Salnries  to  Clerks  of  Accounts  ..••••• 
Compensation  to  the  late  Maater  of  Reports  and  Entries  •  • 
Total  Report  Office  .... 
Part  of  Examiner's  salaries  to  two  Examiners,  at  700/.,  per  annum 
Compensation  to  one  Examiner,  under  3  &  4  Will.  4,  c.  94  . 
Salnriea  to  Examiners'  two  Clerks,  lesa  a  proportionate  part  accrued 

between  the  death  of  one  and  appointment  of  another    • 
Compensation  to  ditto 


Two  Clerks  of  Affidavits'  salaries  .... 

Salaries,  &c.  under  5  &  6  of  lier  present  Majesty,  c.84 : 
Two  Commissioners  in  Lunacy  .... 
Travellini;  Expenses  .        •        .         •        • 

Five  Clerks  to  Commissioners     •        .        •  ^     • 

Rent  of  premises 

Expenses  of  offices 

Secretary  of  Lunatics 

Four  Clerks  in  $ecretary*8  Office       .        , 

Expenses  of  Offices 

Compensation  to  the  late  Commissioners  in  Lunacy 
Ditto    .     .     to  the  late  Clerk  of  the  Custodies 
Furniture,  Uc.  for  the  Commissioners'  Office      • 


Sslaries.  &c.  under  Act  5  &  6  of  her  prsaent  Majesty,  c.  103 : 

Six  Taxing  Masters   .        •        * 

Six  Clerk  to  ditto 

Clerk  of  Enrolments . 

Three  Clerks  to  ditto 

Four  Clerks  of  Record 

Twelve  Clerks  to  ditto 

Copy  Money  for  writing  and  copying  in  the  offices  of  the  Taxing 
Masters,  'Clerk  of  Enrolments,  and  Clerka  of  Records.*  . 

Bent  of  Taxing  Masters*  offices 

Expenses  of  Taxing  Masters.  Enrolment,  and  Record  and  Writ^ 
Clerka*  offices  for  stationery,  coals,  candles,  servants'  wages. 
Insurance,  rates,  and  taxes,  furniture,  builders,  and  surveydrs 
for  alterations,  &c.  •         •        .  .        •        •        . 


S,6^5    0    0 

11,0()0    0    0 

1,650    0     0 


15,900    0    0 
4,000    0    0 


6,792  13  3 
SOO  0  0 
273     0    0 


1,000  0  0 

SOO  0  0 

S50  0  0 

100  0  0 

«,550  0  0 

«,2o0  0  0 


1,400     0  0 

200     0  0 

288     5  a 

217  13  8 


4,000    0 

633    S 
1,769    6 

530    0 

628  18 

800    0 

693  19 

457  15  11 

480     0     0 
1,268     0     4 

685  16  10 


12,000  0 

1,495  18 

1,200  0 

750  0 

4,800  0 

3,000  0 


6,001     7    9 
800    0    0 


3,990    8     5 


CASH. 
£ 


16,275    0    0 


27,165  13    3 


6,S50    0    0 


2,106    S    4 
650    0 


11,747     4    7 


34,037     9    8 


*  ^^618  0«.  2<f.,  part  of  this  sum,  was  not  in  faet  due  before  the  7th  December  1844,  but  is  ne- 
cessarily indudsd  in  this  Account,  as  chargeable  upon  the  Fees  upon  the  other  side  of  the 
Account. 
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VA  YMENTs — couHuved, 

£     J. 

d. 

£ 

f.    d. 

Cnfni>ensntion  for  loss  of  Offices  and  Profits  to  tbe  undermentioned 

officers,  uniler  5  &  6  Vict.  c.  103 : 

Five  Six  Clerks 

7,889  11 

8 
8 
8 

Twenty.! wo  Sworn  Clerks ,        . 

50.070    4 

One  Woiiing  Clerk 

109    8 

live  Agents  to  Sworn  Clerks •        . 

1,431     1 

0 

I'll ree  Clerks  of  EnrolraenU 

t,tS3  15 

0 

'Jwo  Depury  Clerks  of  Enrolments,  Deputy  Record  Keeper,  snd 

Ag«»nt  to  Sworn  Clerk 

3,f85    8 

4 

n«>}»uty  Record  Keeper  end  Agent 

414  10 

0 

i^pcretsrv  of  Decrees  and  Injunctions 

49  13 

4 

Receiver  of  the  Sixpenny  Writ  Dutj 

68     0 

0 

Ung  Bearer 

43  16 

0 

ChaffWax 

19  16 

8 

Sealer 

17  14 

0 

Messenger    .         •         •         .         » 

12  12 

0 

Ten  Masters'  Junior  Clerks     •         • 

1,716  14 

4 

Clerk  in  the  Public  Office 

300    0 

0 

45,661 

5    8 

£ 

143,998  15    6 

Excess  of  Fees  shore  Charges  for  the  Year  ending  U  Nor.  1844  . 

£ 

11,517  12    4 

155,510 

7  10 

KKCEirrs, 
Ffi'S  received  in  the  Masters*  Offices 

—  —        Registrars'  Office 

—  —        Report  Office 

—  —        Affidavit  Office 

—  —        Examinera*  Office 

Feet  received  by  Gentlemen  of  the  Chamber  •        .        •        . 

—  for  Fines  and  Recoveries        •  .        •        •        •        , 
Proportion  of  deceased  Six  Clerks*  Fees      •         •        •  .        , 
Fees  received  at  the  Subpoena  Offibe    •         •         •         •        •        •        < 

Ff4>s  formerly  payable  to  tbe  Lord  Chancellor       •        .        •        • 
Foes  received  by  S**cretary  of  Lunatics         •         .        •         •        . 

—  Clerk  to'  the  Commissioners  in  Lunacy 

—  Taxing  Masters 

—  Clerk  of  Enrolments 

—  Record  and  Writ  Clerks 

Interest  Money  brought  orer  from  the  Account  of  **  The  Sale  of  the 

Six  Clerk^' Office" '  .        . 


£    «. 

38,632  11 

I7,0t80    7 

8,218  10 

5,429  19 

2,267  18 

16  11 

452     6 

30 

125 

1,545 

3,725 

3,321 

32,430 

6,898 


d 


35,330  12 


66     6 


£\    155,510    7  10 


The  Inst  of  the  above  Accounts  contains  the  amount  of  the  Fees  received  by  the  rarious  Offi^rs  during 
the  Year,  and  Sworn  to  by  their  Affidarits,  together  with  tbe  Amount  due  to  such  Officers  during  the 
saiue  fieriod  ;  but  as  several  of  the  Fees  and  Salaries  due  25th  November  1844,  were  respectively  not 
paid  in  and  paid  out  till  afler  that  date,  and  also  as  some  were  paid  in  and  paid  out  after  the  25t]j  Nov. 
1843,  which  were  due  at  that  date,  the  above  Account  does  not  exactly  agree  with  the  Accountant* 
Generars  Books,  which  are  as  follows  : — 


Paid  Salaries,  &c 

Balance  of  Cash  on  the  Account,  24th  November  1844 
Balance  of  Stock  —  —  ditto  .  . 
Balance  of  Interest  Money  —  ditto  •  • 
Interest  Money  invested 


CASH. 

£         s.  d. 

173.434    2  5 

52,920  12  0 


1,627  16    3 
6,142  16    8 


£234,125    7    4 


STOCK* 

£  $.   d. 


111,781     1     7 


111,781     1    7 


Balance  of  Cash  on  the  Account,  25th  Norember  1843 
Balance  of  Stock  —  —  ditto       •        •        • 

Balance  of  interest  Money       —  ditto       •        • 

Dividends  receired  >         »  •         .        •        «        • 

Stock  purchased  with  Dividends        .         •         •         .         • 
Fees  paid  into  Court  during  the  period  from  25tb  Norember  1843,  to 
24tb  Norember  1844      .         ^        •         . 


CASB. 
£  t.    d 

71,692  11  10 


4,607    2    6 
3,163  10    5 


..    154,662    2    7 


STOCK. 

£            i.  d. 

105,456    8  4 

6,324  13  3 


£234,125    7    4    111,781     I     f 
WiLUAM  RussKLK,  i4c«ountan^OsN«ra/. 


368  Law  of  Masitr  amd  ServmLr^RukDoy  Bepwt, 

LAW  OF  MASTER  AND  SERVANT. 


REPORT  OF  SELECT  COMMITTEE  ON 
RAILWAY  BILLS. 


Thb  appointment  of  any  one  of  a  particular 
body  of  men  to  do  an  act  in  a  trade  not  distinct 
from  that  of  the  employer^  renders  an  employer 
liable  for  the  negligence  of  the  person  so  ap- 
pointed, such  person  becomes  by  the  act  of  ap- 
pointment his  servant.  In  the  case  of  Martin, 
V.  Temperley,  4  Q.B.  Rep.  298,  where  a  barge- 
master  is  compelled  by  the  Waterman's  Act  to 
employ  free  watermen  to  navigate  his  barges,  it 
was  held  that  this  is  not  such  a  compulsion  to 
take  a  particular  person  for  that  purpose,  as  will 
exempt  him  from  liability  for  the  acts  of  tiiat 
person. 

The  defendant  was  a  barge-master,  tod  had 
emploved  two  persons,  one  a  free  waterman, 
the  otner  the  apprentice  of  a  free  waterman, 
(both  being  persons  duly  quaUfied  under  the 
Waterman's  Act,  7  &  8  Geo.  4,  c.  Ixxv.)  to 
navigate  bax^es  on  the  river  Thames.    The  act 
did  not  allow  any  persons,  except  those  quali- 
fied under  its  provisions,  to  navigate  for  hire 
boats  and  barges  on  the  river.     There  are 
about  six  thousand  free  watermen  and  appren- 
tices.   While  two  barses  of  the  defendant  were 
under  the  control  of  these  persons  they  injured 
the  plaintiff's  boat,  and  ti&e  plaintiff  brought 
this  action  to  recover  damages  for  the  injury. 
The  defendant  pleaded,  first,  not  guilty ;  2na, 
that  the  defendant  had  not,  at  the  time  of  com- 
mitting the  grievance,  &c.,  the  care,  direction, 
or  management  of  the  two  baizes.    For  the 
plaintiff,  it  was  contended  that  the  two  persons 
navigating  the  barges  were  the  defendant's 
servants,  and  Bush  v.  Stemman,  1  Bos.  &  P. 
404 ;    Randleson  v.  Murray,  8  Ad«  &  £1.  109 ; 
and  Quarman  v.  JBamet/,  6  Mee.  &  W.  499« 
were  relied  on.    For  the  defendant,  it  was  con- 
tended that  the  act  compelled  the  defendant  to 
take  somebody  from  a  particular  class  of  per- 
sons to  do  the  work,  that  he  was  therefore  in 
the  situation  of  a  master  of  a  vessel  compelled 
to  take  a  pilot  on  board,  and  mm  thereby  ex- 
empted from  liability.    The  case  of  the  Maria 
(1  W.  Rob.  Adm.  Rep.,  pp.  95,  106,)  was  cited 
to  show  that  this  exemption  from  liability  exists 
upon  principle,  and  independently  of  statute, 
Meliegany.  Wedge,  (12  Ad.  &  £1.  737,)  was 
referred  to  as  a  decimve  authoritv.    There  a 
bnteher,  who  was  not  boimd  to  employ  a  drover, 
but   who,  if  he    did    employ  any    one.«waB 
bound,  under  the  bye-laws  of  the  City  of  Lon- 
don, to  emplojr  a  licensed  drover,  was  not  to  be 
liable  for  injuries  to  a  third  person,  occasioned 
.by  the  drover's  negligence.    The  court  did  not 
wink  the  objection  as  to  conoqfMilsion  applied  in 
any  way,  and  on  the  other  point  held  that 
MeUegan  v.  Wedge  did  not  go  to  relieve  this 
defendant  from  responsibili^,  for  that  here  the 
firee  watermen  were  not  persons  carrving  on  a 
trade  distinct   from   that  of  the    aefendant^ 
whereas  that  was  the  case  in  MeUegan  v.  Wedge, 
and  ou  this  ground  the  decision  proceeded. 


Tbb  select  committee  appointed  to  inquire 
into  Ae  best  mode  of  constituting  committees 
on  railway  bilUr  in  the  present  session  of  par- 
liament,  and  of  the  most  expedient  manner  in 
which  railway  bills,  having  relation  to  similar 
objects,  may  be  brought  under  the  considera- 
tion of  the  same  committee ;  and  who  were  em- 
powered to  report  from  time  to  time  to  the 
Douse ; — ^have  considered  the  matten  to  them 
referred,  and  have  agreed  to  the  following 
resolutions : — 

•  1.  That  a  committee  of  five  members  be  ap- 
pointed, to  be  csdied  the  classification  commit- 
tee of  railway  bills,  and  that  three  be  the 
quorum  of  such  committee. 

2.  That  copies  of  all  railway  bills  presented 
to  the  house,  and  a  list  of  all  projected  railways, 
of  which  plana  and  sections  have  been  depo- 
sited in  the  private  bill  oihce,  be  laid  before 
the  said  committee,  together  with  all  reports 
and  minutes  of  the  Board  of  Trade  upon  such 
projected  raOways,  which  shall  have  been  laid. 
or  which  shall  from  time  to  time  be  laid,  be- 
fore the  house. 

3.  That  the  committee  of  classification  shall 
form  into  ntraps  all  railway  bills  or  projects 
which,  in  their  opinion,  it  would  be  expedient 
to  submit  to  the  same  committee. 

^  4.  That  committees  on  railway  bills  durinjr 
the  present  session  of  parliament  ehall  be  coo- 
posed  of  a  chairman  and  four  members,  to  be 
appointed  by  the  committee  of  selection. 

5.  That  each  member  of  a  committee  on  a 
railway  bill  or  bills  shall,  befi)re  he  be  entitled 
to  attend  and  vote  on  such  committee,  sign  a 
declaration  that  his  constituents  have  no  loc» 
mterest,  and  that  he  himself  has  no  i)ersonal 
interest  for  or  against  any  bill  or  P'<>J^^.^ 
ferred  to  him ;  and  no  such  committee  8mJ1 
proceed  to  business  until  the  whole  of  the 
members  shall  have  signed  sach  declaratioD. 

6.  That  the  promoters  of  a  railway  bill  »h^ 
be  prepared  to  go  into  the  committee  on  the 
bill  on  such  day  as  the  committee  of  selection 
shall,  subject  to  the  order  that  there  be  eercn 
clear  davs  between  the  second  reading  of  evcrj 
private  bill  and  the  sitting  of  the  comrmtw 
thereupon,  think  proper  to  appoint,  provideil 
that  the  classification  committee  shall  ba«  «* 
ported  on  such  bill.  ,  «  ^^ 

7.  That  the  committee  of  selection  sball  noJ 
appoint  an  earlier  day  for  the  first  meeting  « 
the  committee  on  any  group  of  bills  than  tje 
twenty-sixth  day  after  the  presentation  to  tbe 
house  of  the  ReporU  of  the  Board  of  Trade  on 
all  railway  projects  included  in  this  group,  ttO* 
less  all  the  petitions  for  bffls  relating  to  fiucfl 
projects  shaul  have  been  sooner  presented. 

8.  That  the  committee  of  selection  shall  gi« 
each  member  not  less  than  fourteen  days  no- 
tice of  the  week  in  which  it  wiU  be  necesBarr 
for  him  to  be  m  attendance  for  tiie  pon»** 
serving,  if  required,  on  a  raibray  biU  com- 
mittee. 
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9.  ThattheeommkfttfrofaeleclMdianipvc 
each  member  a  sufficient  notice  of  his  appomt- 
ment  as  a  oaember  of  a  eonuBklee  m  a  railway 
bill,  and  shall  transmit  to  him  a  copy  of  the 
fifth  re«olution,  and  a  blank  form  of  the  deck* 
ration  therein  required,  with  a  request  that  he 
will  forthwith  return  it  to  them  propeiiy  filled 
up  and  signed. 

10.  That  if  the  committee  of  selectiim  shall 
not  within  due  time  receive  from  eac^  such 
member  the  aforesaid  dedaration*  or  an  excuse 
which  they  shall  deem  sufficient^  they  shall  re- 
port to  the  house  the  name  of  suck  defaulting 
member. 

11.  That  the  committee  of  sdectaon  shall 
have  the  power  of  substitnting,  at  any  time 
before  the  first  meeting  of  a  committee,  ano- 
ther member  for  a  member  whom  they  shall 
deem  it  proper  to  excuse  from  serving  on  that 
committee. 

12.  That  power  be  given  to  the  committee  of 
selection  to  send  for  persons,  papers,  and  re- 
cords, in  the  execution  of  the  duties  imposed 
on  them  by  the  foregoing  resolutionB. 

13.  That  no  meoober  of  a  committee  shall 
absent  himself  from  his  duties  on  such  com< 
mittee,  unless  in  the  case  of  sickness,  or  by 
leave  of  the  house. 

14.  That  if  the  chairman  shall  be  absent 
from  the  committee,  the  member  next  in  rota- 
tion on  the  list  (who  shall  be  present)  shall  act 
as  chairman. 

15.  That  committees  shall  be  allowed  to 
proceed  so  long  as  three  members  shall  be 
present,  but  not  with  a  leas  number,  unless  by 
special  leave  of  the  house. 

1 6.  That  if  on  anv  day,  within  one  hour  after 
the  time  appointed  lor  the  meeting  of  a  com- 
mittee, three  members  shall  not  be  present,  the 
committee  shall  be  adjourned  to  the  same  hour 
on  the  next  day  on  which  the  house  shall  sit 
which  had  been  fixed  for  that  day. 

17.  That  in  the  case  of  a  member  not  being 
present  within  one  hour  after  the  time  ap- 
pointed for  the  meeting  of  the  committee,  or  of 
any  member  absenting  himself  from  his  duties 
on  such  committee,  such  member  shall  be  re- 
ported to  the  house  at  its  next  sitting. 

18.  That  each  committee  shall  be  appointed 
to  meet  on  each  day  of  its  sitting,  not  later 
tban  twelve  o'clock,  unless  by  the  regular  vote 
of  the  committee. 

19.  That  parties  promoting  railway  projects 
wliieh  have  been  grouped  together  by  the 
cdasaification  committee,  shall  be  permitted  to 
appear  before  the  committee  on  a  railwav  bill 
belonging  to  snch  group,  and  to  offer  eviaence 
either  against  the  bill  imme&tdy  mider  the 
consideration  of  the  committee,  or  in  support 
of  their  own  projects. 

20.  TItat  m  committees  on  a  b91  or  bills, 
Yrhen  such  evidence  has  been  given,  it  shall 
be  within  the  competency  of  a  committee  to 
adjonm  then:  proceedings  until  the  bill  or  bills 
£oT  such  other  projects  shall  be  before  them, 
iTsrc  being  taken  by  the  committee  of  sdection 
tfaact  in  all  such  cases  the  bills  for  the  so  op- 
posing projects  shall  be  referred  to  the  eom« 


aitlee  by  wUeh  the  first  bill  or  bills  had  been 
considered. 

2L  That  as  soon  as  the  committee  of  classi- 
fication shall  have  determined  what  rulway 
biUs  or  profects  are  to  be  grouped  together, 
they  shaU  i«port  the  same  to  the  house,  and 
aU  petitions  against  any  of  the  said  biUs  or 
projects  shall  be  presented  to  the  house 
three  clear  days  before  the  meeting  of  the  com- 
mittee thereon. 

22.  That  as  soon  as  the  committee  on  a 
group  of  railway  bills  or  projects  shall  hear, 
so  far  as  mav  be  necessary,  parties  appearing 
in  support  of  snch  petitions,  so  as  to  receive  * 
without  interruption  the  whole  of  the  evidence 
on  the  general  merits  of  all  the  bills  or  pro- 
jects before  them,  and  also  on  the  details  of 
the  bin  or  project,  or  biUs  or  projects,  which 
they  shaB  oe  of  opinion  ought  to  be  adopted, 
in  order  that  if  the  committee  should  consider 
that  a  bill  or  bills  not  yet  read  a  second  time  at 
the  time  of  the  inquiry,  ought  to  be  preferred, 
they  maybe  enabled,  when  that  bill  or  biUs  shall 
be  formally  committed,  to  dispense  with  re- 
ceiving any  further  evidence,  and  to  confine 
their  proceedings  to  making  such  amendments 
in  the  clauses  as  their  previous  investigation 
may  have  shown  to  be  necessary. 


ALTERATLON  OF  THE  CIRCUITS. 

We  some  time  ago  (Dec.  14th)  ad- 
verted to  the  intention  of  altering  the  cir- 
cuits. The  information  we  then  received 
appears  to  have  been  well  founded,  for  it 
is  now  announced  in  the  London  Gazette 
that  her  Majeatj  has  appointed  commia^ 
sioners  for  inquiring  into  the  expediencj 
of  altering  the  circuits  of  the  judges  in 
England  and  Wales.     They  are  as  follow  : 

Mr.  Baron  Parke. 

Mr.  Baron  Alderson. 

Mr.  Justice  Coleridge. 

The  Hon.  James  Stuart  Wortley. 

Mr.  Fitaroy  Kelly,  Q.C. 

Mr.  Whateley,  Q.  C. 

Mr.  John  Greenwood. 

Sir  Williani  Heathcote,  Bart. 

Mr.  Edward  Denison. 

Mr.  T.  G.  B.  Estcourt. 


RECENT  DECISIONS  IN  THE   SUPE* 
RIOR  COURTS. 

Itoitt  Claitctllor. 

IReported  by  Wm.  Finnslly,  Eso.,  BarrUter 

at  Law,'] 

FBACTICK.  —  ABATSMBNT.  —  BlVIV«»y— 

eomtB, 

AhUlwas  fkd  by  ike  committee  (or  curator) 
of  a  lunatic,  (a  foreigner,)  in  the  names  of 
both,  agamH  a  person  in  whose  name  the 
kimtie  had  vested  a  sum  qf  UMney  ta  tha 
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English  funds,  and  the  parties  beneficiaOy 
interested.  Upon  the  death  qf  the  kmatic, 
before  the  cause  was  heard,  the  defendant 
obtmned  probate  of  his  will,  and  then 
applied  for  an  order  on  the  surviving  p2a»tt- 
tiffto  revive  the  cause  or  dismiss  the  biU: 
lield,  that  the  plaintiff  having  no  interest, 
the  court  had  no  power  to  make  the  order. 


Thb  Duke  del  Infantedo  had  vested  a  sum 
of  10,000/.  in  Eof^lish  consols,  in  the  name  of 
Don  Jose  Vieia,  and  by  an  instrument  in  wri< 
tinK  declared  the  trusts  thereof  to  be  for  the  be 
nefit  of  Madame  Monte-negro  and  her  children 
by  the  Duke.  He  was  afterwards  duly  found 
a  lunatic  by  the  proper  tribunal,  in  Spain,  and 
Don  Eirannel  Toledo  being  appointed  his 
curator,  [committee  of  his  person  and  estate,] 
filed  a  bill  in  the  Court  of  Chancery,  in  Ihe 
name  of  the  Duke,  and  in  his  own  as  such 
curator,  against  Vieta  and  the  parties  bene 
ficially  interested  in  the  fund.  Vieta  alone 
appeared  to  the  bill.  The  Duke  died  before 
the  cause  was  brought  to  a  hearing,  and  upon 
his  death  Vieta  obtained  probate  of  his  will, 
limited  to  the  10,000/.  vested  in  the  English 
funds.  The  cause  having  thus  abated,  Vieta 
moved  the  Vice-Chancellor  of  England  for  an 
order  that  Toledo  should  revive  the  cause 
within  a  certain  time,  or  that  the  biU  be  dis- 
missed with  costs,  for  want  of  prosecution, 
llie  Vice-Chancellor  refused  that  motion,  with 
costs.    Vieta  appealed. 

Mr.  Holt,  in  support  of  the  appeal  motion, 
submitted  that  the  surviving  plaintiff  should  be 
called  on  to  revive,  or  if,  under  the  circum- 
stances, he,  having  now  no  interest,  would  not 
revive  the  suit,  the  bill  ought  to  be  dismissed, 
with  costs  against  him,  for  having  commenced 
a  suit  which  he  was  not  able  to  prosecute.  If 
he  was  not  to  pay  the  costs  of  that  proceeding, 
a  precedent  would  be  established  for  anj  per- 
son to  worry  another  with  impunity,  by  mtng  a 
bill  in  Chancery  and  putting  nim  to  the  trouble 
and  costs  of  appearing  and  answering.  If  this 
plaintiff  was  not  to  nay  the  costs,  Uiey  must 
fall  on  the  trust-fund — a  great  hardship  on  the 
cestuis  que  trust  He  cited  Chowick  v.  Dimet,* 
and  other  cases  mentioned  in  the  report  of  that 
case,  and  in  the  notes  to  it. 

Mr.  Lloyd^  contrii,  submitted  that  the  court 
had  no  jurisdiction  to  order  Toledo  to  revive, 
his  interest,  being  that  of  curator  only,  and  being 
now  entirely  gone;  so  that  this  was  like' the 
case  of  a  sole  plaintiff,  on  whose  death  no  one 
could  be  compelled  to  revive  or  pay  the  costs. 
In  the  case  cited  it  was  said  the  Vice-Chan- 
cellor, in  deference  to  that,  reversed  his  own 
former  decision  in  Canhan  v.  Vincent  f  but 
there  is  no  report  of  any  such  overruled  case ; 
and  the  other  Vice- Chancellors  have  since 
clearly  decided  that  they  have  no  jurisdiction 
to  make  such  an  order  as  is  here  asked  for. 
Dryden  v.  Walford;^  Lee  v.  Lee.*  He  therefore 


hoped  his  bidship  would  d^miss  this  modon, 
with  costs. 

The  Lord  Chaneelhr,— It  is  imponible  for 
the  surviving  plaintiff  to  revive  the  suit,  an  be 
has  now  no  mterest  in  it.  The  defendant  nov 
represents  the  Duke,  for  whose  benefit  this 
plaintiff  had  the  bill  filed.  The  defeodaot 
alone,  as  representing  the  deceased  plaiotifr, 
could  revive,  but  he  cannot  be  plaintiff  and  de- 
fendant. The  event  by  which  the  suit  has 
abated  was  the  act  of  God,  and  in  coDseqaence 
of  that  act  the  surviving  plaintiff  cannot  take 
any  proceeding  in  this  cause.  It  is  erident- 
indoed  it  is  all  but  admitted— that  the  ante 
cannot  be  revived  by  this  plaintiff;  and  the 
question  is,  who  is  to  pay  the  costs  ?  Now  the 
court  has  no  more  power  to  order  the  p1ainti|r 
to  pay  costs  in  a  non-esristing  cause,  than  it 
has  to  order  him  to  revive. 

The  parties  must  therefore  remain  in  the 
position  they  are  in,  and  pay  their  own  co«t»of 
this  cause,  and  this  motion  must  be  refosed, 
and,  according  to  the  usual  course,  with  eosts. 

Tbledo  V.  Vieta,  January  11, 1845. 


•  3  Bcav.  290.  *  8  Sim.  277. 
«  1  Y.  &  C.  New  Cases,  624. 

*  1  Hare,  617. 


KoIU  Covet. 

[Reported  4y  E.  Vanbittakt  NBALB,&f, 
Barrieter  at  Low.] 

AORKKMBNT  TO   PAY  COSTS.— TAXATION.- 

38th  8KCT.  OP  6  &  7  Vict.  c.  73. 
The  court  wUl  not,  upon  a  petition  for  iot- 
tion,  decide  a  questiom  as  to  the  ^edofn 
agreement  topaig  eosts. 
Semblc,  That  a  party  who  vetitkms  /or  » 
tawatim  of  a  solicitor's  «ft,  under  the  3«» 
section  of  6^7  Viet.  c.  73.  cessot  em- 
plain  of  any  charges  which  would  bf  f^f^ 
as  against  the  party  by  whom  the  Inll «» 
originally  payable. 
This  was  a  petition  to  have  a  bill  of  cwtj 
which  had  been  paid  ^thin  the  year,  rifcned 
for  taxation,  under  the  38th  section  of  6lh  & 
7th  Vict.,  c.  73,  in  the  following  drcoiwtance* : 
The  petitioners  were  defendants  in  a  eoitwhicn 
had  been  brought  to  procure  the  payment  ol  a 
share  of  a  certain  sum  of  money,  of  which  tb«e 
defendants,  who  appeared  to  have  becnenUUefl 
to  two-thirds  of  it  only,  were  said  to  hare  ob- 
tained possession.    Before  the  institoaonot 
the  suit,  the  plaintiff  had  employed  a  Mbotor 
in  the  country  to  make  enquiries  rdaUvely  to 
the  sum  in  dispute.    When  the  suit  waMJ- 
stitutcd,  the  soUcitor  had  employed  a  ww» 
firm  to  conduct  it.   It  was  compromiaed  betore 
the  answer  of  the  dcfendante  had  been  ootn; 
and  on  that  occasion  a  memorandum  J'  '**r 
of  agreement  was  drawn  up  and  signed  by  tje 
solicitors  on  both  sides,  and  one  of  w^artidff 
of  agreement  was  thus  expressed:  "y^^ 
be  paid  by  tiie  defendant."    Under  tiw  ««? 
ment,  the  plaintirs  solicitor  clsimed  not  ow 
the  costs  incurred  in  the  suit,  as  ^'c*^^  fr 
citor  and  client,  but  all  the  costs  mcanefl  pi 
the  plaintiff  in  endeavouring  to  procure  tne  »• 
formation  which  led  ultimately  to  the  in^u^^ 
of  the  suit    The  defendants  inmtcd  that  ob 
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agreement  entitled  the  plaintiff  only  to  the 
c«>8t8  of  the  suit  as  between  party  and  party. 
The  petition  did  not  specify  any  particular 
items  as  erroneous ;  but  it  was  contended  that, 
according  to  the  decision  of  Lord  Lyndkunt  in 
Si^er  ▼.  fVagstaffe,  8  Jur.  1083,  supra,  168,  it 
warn  not  necessary,  to  do  this  where  the  bill 
proceeded,  on  the  face  of  it,  upon  a  wrong  prin- 
ciple, which  it  was  said  this  biU  did,  in  seeking 
to  procure  the  payment  of  the  charges  prelimi- 
nary to  the  suit. 

Mr.  Lloyd,  for  the  petition. 
Mr.  KindersUy  was  on  the  other  side.  But 
Lord  Laugdale,  without  hearing  him,  said, 
that  be  did  not  think  the  allegations  in  this 
petition  were  sufiicientiy  explicit  to  have  in- 
duced the  court  to  exercise  its  discretion  in 
sending  the  bill  for  taxation,  even  if  there  had 
been  no  other  objection  to  it.  No  items  were 
soecified  as  erroneous;  but  there  was  a  general 
charge  that  the  bill  contained  many  erroneous 
and  improper  items.  He  thought  that  the 
petition  must  specify  the  particular  items  ob- 
jected to.  But  besides  this,  he  did  not  think 
that  the  act  gave  him  the  power  to  entertain 
the  question  raised  by  the  petition  at  all.  Here 
there  was  a  memorandum  of  agreement  as  to 
the  payment  of  costs :  the  question  between 
the  parties  was,  what  it  meant.  Now  he  might 
be  wrong  in  his  opinion,  but  he  did  think  that 
the  court  had  not  authority  to  settle  this  ques- 
tion upon  a  petition  for  taxation.  Where  there 
was  no  dispute  as  to  the  effect  of  an  agreement 
to  pay  costs,  the  court  might  indeed  on  petition 
order  a  taxation  of  the  costs  included  in  it; 
but  he  considered  it  as  a  principle,  in  which  he 
did  not  think  the  recent  act  had  made  any  alter- 
ation, that  where  a  conflict  arose  as  to  the 
meaning  of  the  agreement,  the  court  could  not 
decide  it  upon  petition.  I'he  petition  must 
therefore  be  dismissed. 

A  question  then  arose  as  to  whether  it  was 
to  he  dismissed  with  costs ;  the  Master  of  the 
Rolls  being  at  first  inclined,  from  the  ease  as 
stated  for  the  petitioner,  not  to  give  the  costs. 
The  argument  turned  in  part  upon  the  conduct 
i}f  the  parties ;  but  the  right  of  the  respondent 
to  costs  was  also  placed  by  Mr.  Kindersley 
upon  the  ground  that  the  petitioner,  coming  in 
under  the  38th  section  of  the  act  as  a  person 
**  having  paid  '*  this  attorney's  bill,  must  place 
nerself  m  the  situation  of  the  party  by  whom 
the  bill  was  originally  payable;  while  it  was 
not  MtfgtA,  in  the  present  instance,  that  as 
between  the  solicitor  and  his  client,  the  plaintiff 
in  the  compromised  suit,  there  were  in  the  bill 
any  objectionable  items.  Therefore,  on  this 
ground  alone,  the  petition  must  fail. 

The  Master  of  the  Bolls  appeared  to  accede 
to  this  view,  and  ultimately  dismissed  the  peti- 
:ion,  with  costs. 
¥te    Thompson   ex  parte  Harris,   January 

fcSth,  1845.  

Vfrr^CftaitrcIlor  of  Ciiglaiib. 
{^Reported  ^  Samuel  Miller,  Esq.,  Bar- 
rister  at  Law,} 

WIMmU,    COIiSTBUCTION    OF.  —  BPSCIPIC    BS- 
QUK8T. 

^  teatairw,  by  her  wUl  dated  in  1833,  ffove 


200/.  three  and  a  ha]f  per  cents,  stated  to 
be  standing  in  her  name,  to  her  nephew  and 
niece,  unih  benefit  qf  survifx>rship.  The 
200/.  remained  invested  in  the  testatrices 
name  until  May  1836,  but  she  had  also 
purchased  other  sums  by  which  the  amount 
became  increased  to  480/.  In  August  1836 
she  sold  out  the  whole  480/.,  and  invested 
397/.  12s.  6d.,  part  of  the  produce,  in  the 
purchase  of  25/.  per  annum  long  annuities. 
In  October  1836  she  made  another  will, 
which  contained  a  similar  statement  to  that 
contained  in  the  first  will,  as  to  her  being 
possessed  of  200/.  three  and  a  half  per  cents, 
and  also  a  similar  bequest  qf  it  to  her 
nephew  and  niece,  although  she  had  no 
stock  except  the  long  annuities.  The  niece 
-died  an  infant.  Held,  that  the  nephew  was 
entitled  to  the  long  annuities, 

Thk  testatrix  in  this  cause,  by  her  will  dated 
the  20th  November,  1833,  which  recited  that 
there  was  then  standing  in  her  name  in  the 
books  of  the  Governor  and  Company  of  the 
Bank  of  England  the  sum  of  200/.  three  and  a 
half  per  cent,  reduced  annuities,  bequeathed 
the  same  and  all  accumulations  thereof  unto 
and  among  her  nephew  and  niece,  Joseph  King 
and  Laura  King,  children  of  her  brother 
Joseph  King,  in  equal  shares  and  proportions, 
the  share  of  each  of  them  to  be  transferred  to 
her  said  nephew  and  niece,  when  and  as  he  or 
they  shoula  respectively  attain  the  respective 
ages  of  21  years,  with  benefit  of  survivorship. 
And  the  testatrix  directed  her  executriiT  to  re- 
ceive the  dividends  and  interest  which  should 
from  time  to  time  become  due  and  payable  on 
the  said  bank  annuities,  and  lay  out  and  in- 
vest the  same  in  the  purchase  of  like  bank 
annuities,  which  accumulations  thereon  should 
in  like  manner  be  transferred  to  her  said  ne- 
phew ^d  niece  and  the  survivor  of  them. 

The  200/.  three  and  a  half  per  cent,  annuities 
remained  invested  in  the  testatrix's  name  until 
the  18th  May,  1836,  and  she  had  also,  sub-' 
sequentiy  to  the  date  of  her  will,  purchased 
various  other  sums  of  stock,  so  that  on  the 
18th  of  August,  1836,  she  was  possessed  of 
480/.  three  and  a  half  ])er  cent,  annuities.  On 
that  date  she  sold  out  the  whole  of  the  480/., 
and  invested  397/.  12«.  6</.,  part  of  the  produce, 
in  the  purchase  of  25/.  per  ann.  long  annuities ; 
but  she«A^er  afterwards  possessed  any  three 
and  a  half  per  cent,  annuities,  or  stock  of  anv 
kind,  except  such  long  annuities.  On  the  6th 
of  October,  1836,  she  made  another  will,  which 
contained  the  same  recital  as  to  her  being  pos- 
sessed of  200/.  three  and  a  half  per  cent,  annui- 
ties, and  the  same  bequest  of  that  sum  to  her 
nephew  and  niece,  as  were  contained  in  the  will 
of  November  1832 ;  but  by  this  will  she  gave 
various  specific  legacies,  and  concluded  by 
giving  her  wearing  app«rel,  and  everything 
eke  of  every  description,  to  be  equally  mvided 
by  her  executor  amongst  his  mother-in-kw 
and  sister-in-law.  and  the  testatrix's  niece 
Laura  King. 

The  testatrix  died  on  the  10th  of  October, 
1836,  without  having  altered  or  revoked  her 
last-mentioned  will,  which  was  proved  by  the 
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defendant  Wright,  the  executor,  who  had  since 
•old  out  the  25/.  per  annum  long  annuities, 
and  appfied  a  portion  of  the  produce  in  pay- 
ment of  the  deots  and  pecuniary  legacies  given 
hy  the  will;  and  the  question  now  to  he 
determined  was,  to  whom  the  residue  of  such 
produce  belonged.  The  plaintiff  was  the  widow! 
and  administratrix  of  tne  testatrix's  brother, 
who  was  her  sole  next  of  kin,  and  was  also  the 
administratrix  of  Laura  King,  the  testatrix's 
niece,  who  died  an  infant. 

Wood,  for  the  plaintiff,  contended,  that  as 
representing  the  next  of  khi  of  the  plaintiff,  she 
was  entitled  to  the  whole  fund,  for  it  was  clear 
the  testatrix  had  not,  at  the  time  of  her  death, 
any  stock  answering  the  description  of  that 
given  by  her  will.  This  was  not  a  case  where 
the  doctrine  of  falsa  demonstratio  lum  nocet 
could  apply,  for  the  testatrix  marked  out  a 
definite  sum  in  a  definite  stock,  and  there  was 
nothing  whatever  to  answer  the  description. 
If  it  were  held  that  the  25Z.  per  annum  long 
annuities  mvst  he  substituted  for  the  2001. 
three  and  a  half  per  cent,  annuities,  by  the 
■ame  rule  must  it  also  be  held  tiiat  any  sum, 
however  large  the  amount,  must  in  like  manner 
he  subetituted. 

Taed  and  Meneter,  for  the  nephew  Joseph 
King,  urged  that  it  was  so  clearly  a  mistake  of 
the  testatrix,  the  court  might  fairly  rectify  it,  in 
order  to  give  efiect  to  her  intention.  At  the 
time  she  made  the  first  will  she  was  possessed 
of  &e  stock  bequeathed  by  her,  and  tne  second 
win  was  a  mere  copy  of  m  first,  with  an  addi- 
tion of  some  specific  legacies.  It  was  evident, 
therefore,  that  she  intended  her  nephew  and 
niece  to  take  the  same  benefit  as  she  gare  them 
by  her  first  will,  but  no  doubt  the  circumstance 
OS  her  having  changed  the  stock  did  not  occur 
to  her.  The  ease  of  Sehoood  v.  Mildmay,  3 
Ves.  306,  was  quite  in  point,  and  there  it  was 
held  that  a  sum  of  long  annuities,  which  had 
been  purchased  by  the  sale  of  stock  spedficaUy 
bequeathed,  belonged  to  the  legatee  of  the 
ori^al  stock. 

WUHntad  for  the  residuary  legatee. 
Hoare  for  the  executor. 
The  Vtee-CktmeeUor  said,  there  was  this 
difficulty,  that  according  to  the  first  will  of  the 
teatatrix  it  was  clearly  her  intention  to  give  the 
whaHe  of  her  three  and  a  half  per  cent,  stock. 
She  then  increased  the  quantity,  and  subse- 
quently invested  the  whole  in  the  261.  per 
annum  long  annuities,  which  it  was  also  pretty 
dear  was  of  more  value  ihan  200/.  three  and 
a  half  per  cent,  annuities.  He  must,  however^ 
take  time  to  consider. 

Fkbruarf  lUk, — ^His  Honour  this  morning 
ddirered  judgment,  and  said,  that  upon  further 
considering  the  will  he  thought  there  eould  not 
be  ft  question  as  to  its  proper  construction,  and 
that  Joswh  King,  as  the  survivor  of  the  ne- 
phew ana  niece,  was  entitied  to  the  whofe  fund. 
The  eosts  ciaXk  partiea  would  come  out  of  tiie 
fund. 

Wfighi  y.  Kmg,  Fehrwry  Ist  and  lltii, 
1845. 


(Before  the  Four  Judges.) 

IBqHJirted  by  Jomr  Hamkhtok,  Esa.,  hat- 
lister  at  Law^ 


MANDAMUS.  —  IMPORTATION     Or     SriUTI 
VKOM   JKRSKT.— PBRMIT8. 

Spirits  were  importedfnm  the  i^and  of  Jer- 
sey under  tke^Sf^W.A,  e.  52,  i.  40,  md 
eertam  duties  therein  mentioned  had  bm 
paid  f^wn  them.  The  section  contmsapn' 
viso  "  That  such  nirits  may  be  chanfed  vtk 
any  proportion  qfsueh  duties  as  shattfatrhi 
countervail  amf  duties  of  excise  on  the  Hh 

foods,  the  proAux  of  the  United  Kngdonf 
Idd,  that  these  proportional  dsties  mtit 
be  paid  before  the  hnporler  is  entitled  to  de- 
mand a  permit  from  the  commistimr  (f 
excise  to  remove  such  spirits,  and  hemn^ 
make  such  demand  unthout  a  premurt' 
quest  being  addressed  to  themforapermt, 
according  to  the  provisions  of  the  2  W.  4. 
e.  16,  sections  5^6. 
Jfhen  a  proper  officer  is  appointed^  vkn 
duty  it  is  to  grant  permits,  bnt  vhoods 
under  the  orders  and  directions  of  the  cos- 
missioners  of  excise,  queere,  tchether  » tost 
qf  refusal  to  grant  a  permit,  the  eoums- 
sioners  are  the  persons  aguanst  whom  oup- 
plication  for  a  mandamus  should  be  uadt, 

A  RULB  nisi  had  been  obtained  calling  on 
the  defendants  to  ahow  cause  why  a  mondaimis 
should  not  issue,  commanding  tbem  to  grapt  a 
permit  for  the  removal  of  two  casks  of  iiarto 
which  had  been  imported  into  Enffland  from 
the  island  of  Jersey.  The  duty  had  been  pad 
under  the  3  &  4  W.  4,  c.  52,  s.  40,  wbkb  an 
acto,  "That  it  shall  be  hiwful  to  import lototbe 
United  Kingdom  any  goods  of  the  produce  cr 
manufecture  of  the  islands  of  Guernsey,  Jcis^i 
Aldemey,  Sark  and  Man,  from  tiic  said  iihndi 
respectively,  without  parent  of  anjr  dirty. 
(except  in  the  cases  hereniafter  mentioned^ 
and  that  such  goods  shall  not  be  deemedto be 
included  in  any  charve  of  duties  imposed  vj 
any  act  hereinafter  to  be  made  on  the  im^- 
tion  of  goods  generally  from  parts  beyond  tiii 
seas;  provided  always,  that  such  goods  wW 
nevertheless  be  charged  wiUi  any  prop<«^ 
such  duties  as  shall  faiilv  countervsul  ^y  **^ 
of  excise,  or  any  coast  duty  payable  on  tte  m 
goods,  the  produce  of  the  part  of  the  United 
Kingdom  into  which  they  shall  be  importoL 
By  the  2  W.  4,  c  16,  bemg  an  act  for  regaW' 
ing  the  granthsg  of  permits  for  the  leDO^ 
of  gooda  under  the  cxdee  laws,  it  is  enicw 
by  section  5,  "that  no  permit  shall  be  gn«» 
by  any  officer  of  excise  until  a  «<n*^-'!f^ 
requisition  in  writing  shall  have  been  deli^ 
by  or  on  behalf  of  the  person  n^f^^^T 
permit;  and  every  permit  which  shaU^ 
granted  without  a  request  note  or  r«!V^°\ 
being  delivered  in  manner  reqmred  by  tms  kh 
shaU  be  actually  void,  and  shall  not  V^f^n. 
goods,  wares,  or  merchandiae,mcntioncd  m  roc 
permiU"  No  request  note  had  been  debrenji  | 
by  the  applicant  purmant  to  the  stotate  2    • 
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imported  were  not  subject  to  the  exdat  regu 
lationa  the  same  as  goods  the  produce  of  the 
United  Kingdom,  but  were  only  liable  to  the 
doty  imposed  by  statute  3  &  4  W.  4,  c.  52, 
which  had  been  already  paid. 

The  SoheUor-General,  (Sir  F.  Thessigcr,) 
Mr.  Jeroif,  and  Mr.  WaddtngtOn,  showed 
cause. 

In  the  first  place,  no  mandamus  lies  in  this 
case.  In  Res  t.  The  Commissioner  qf  Cus- 
toms,^  the  court  refused  a  mandamus  to  com- 
pel the  commissioners  of  customs  to  deUrer  up 
goods  phiced  rightfully  in  their  custody,  to 
secure  the  dutv  on  a  suggestion  that  the  full 
amount  of  the  duty  had  boBn  since  tendered  or 
paid.  Mr.  Justice  Liitledale  there  says,  "  that 
a  mandamus  cannot  be  granted  against  a  party 
acting  merely  as  officer  of  the  crown.''  If  the 
commissioners  are  not  entitled  to  retain  the 
goods,  thcT  are  wron^r  doers,  and  the  proper 
remedy  is  by  civil  action,  as  for  instance,  trover 
or  replevin. 

It  was  also  contended  that  the  rule  ought  to 
have  been  applied  for  against  the  officer  whose 
doty  it  was  to  grant  permits,  and  not  against  the 
commissioners,  but  this  objection  was  waived 
by  the  Solicitor-General. 

These  roirits  imported  from  the  island  of 
Jersey,  under  the  3  &  4  W.  4,  c.  52,  s.  40,  are 
subject,  under  the  proviso  contained  in  that 
section,  to  the  countervailing  duties  of  the  ex. 
cise,  otherwise  the  importers  of  such  spirits 
would  have  an  unfair  advantage  over  the  oealer 
in  English  spirits,    lliese  spirits  therefore  are 
placed  under  the  excise  regulations,  and  the 
nnporter,  before  he  is  in  a  situation  to  demand 
them,  must  first  present  a  request  note  or  re- 
quisition in  writing,  according  to  the  provisions 
of  the  5th  section  of  the  statute  2  W.  4,  c.  16. 
The  form  of  the  request  note  is  pointed  out  by 
the  6th  section,  and  the  particulars  which  it 
ought  to  contain  are  thus  specified ;  and  if  a 
permit  is  granted  without  a  proper  reauest  note, 
the  goods  will  not  be  protected.    The  request 
note  therefore  forms  the  foundation  of  the  per- 
mit, and  unless  it  can  be  shown  that  the  statute 
2  W.  c.  16,  has  been  complied  with  in  this  re- 
spect, the  applicant  cannot  come  to  this  court 
for  a  mandamus. 

Mr.  M.  D.  Hill,  and  Mr.  Gumetf,  contrl. 
A  mandamus  lies  under  the  circumstances  of 
this  case.    In  Bexy.  The  Commissicmers  of  Ex^ 
•>  the  court  refused  an  application  for  a 


.is  no  reason  fior  saying  tihat  a  mandanws  win 


mandamus,  but  it  was  refused  on  the  merits, 
and  throughout  the  aigument  it  was  not  dis- 
puted that  a  mandamus  was  the  proper  remedy. 
Mr.  Justice  Ashhurst  says,  "  llie  coiut  ought 
not  to  grant  a  mandamus  to  the  commissioners 
of  excise,  unless  they  see  that  the  officer  has 
done  wrong  in  refusing  the  permit."  The 
complaint  here  is,  that  the  commissioners  in 
the  nooest  discharge  of  their  duty  have  put  a 
wrong  coDBtruction  upon  certain  acts  of  parlia- 
ment ;  and  in  the  case  of  a  nonfeasance,  where 
there  is  no  imputation  against  the  parties,  there 


5  Adol.  &  Ellis,  MO.         ^  2  T.  &.  381. 


not  lie.  It  appears  from  ntnnerous  cases,  that 
where  a  public  officer  acts  fairly  in  the  dis- 
charge of  his  duty,  no  action  will  lie  against  for 
any  act  done.  An  action  can  only  be  maintained 
when  it  can  beshownthat  he  has  acted  from  some 
corrupt  motive.  Ashky  v.  White  j^  CuOen  ▼• 
Morris  /*  Harmam  v.  Tappendm  and  others.* 

The  statute  2  W.  4,  c.  16,  with  respect  to  the 
request  note,  is  in  effect  repealed  by  the  Cus- 
toms Regulation  Act,  3  &  4  W.  4,  c.  52.  The 
spirits  have  been  imported  according  to  the 
provisions  of  that  act,  and  a  proper  compliance 
with  that  statute  should  authorise  the  commis* 
sinners  to  grant  a  permit.  There  has  been  a 
bill  of  entry  delivered,  and  a  certificate  of  origin 
made  out  as  directed  by  the  statute. 

Cur,  adv,  vuJt, 

Lord  Dessum,  C.  J.j  now  delivered  the  judg- 
ment of  the  court. 

This  was  an  appfication  to  the  court  for  a 
mandanuis  to  the  commissioners  of  excise  to 
grant  a  pemit  for  the  removal  of  two  casks  of 
spirits  imported  into  England  from  the  island 
of  Jersey.    A  doubt  was  raised  by  the  com- 
missioners, whether  in  a  case  of  this  sort  the 
court  could  issue  a  mandamus  to  them,  but 
the  doubt  was  not  pressed,  and  it  is  not  neces- 
sary  to  determine  that  ouestion  now.     The 
spirits  had  been  iaaportea  and  the  duty  naid. 
under  the  3  &  4  W.  4,  c.  52,  s.  40,  wtuch 
makes  it  lawful  to  import  spirits  from  Jersey 
upon  payment  of  certain  duties  in  that  section 
specifically  mentioned,  but  the  section  provides 
that    ''such    goods    may,    nevertheless,    be 
charged  with  any  pnmortion  of  such  duties  as 
shsll  fairly  countervail  any  duties  of  excise,  or 
any  coast  duties  payable  on  the  like  goods,  the 
produce  of  ihe  nsrt  of  the  United  Kingdom 
into  winch  they  shall  be  imported."    It  is  said 
by  the  comnnssionere  of  excise,  that  imder 
this  section  such  spirits  are  subject  to  the  same 
reguli^ions  of  excise  as  spirits  manufactured  in 
England,   and  cannot  therefore  be  removed 
without  a  previous  request  being  addressed  to 
the  commissioners  for  a  permit,  according  to 
the  provisions  of  the  2  W.  4,  c.  16,  ss.  5  £  6, 
and  without  sudi  request  note,  any  permit 
granted  by  ths  excise  would  under  those  sec- 
tions be  void.    Now  in  this  case  the  provisions 
of  those  sections  have  not  been  complied  with. 
But  then  it  is  said  on  the  part  of  the  af^licant, 
that  BO  request  note  need  be  delivered,  for  that 
these  sections  of  the  2  W.  4,  are  in  fact  repealed 
by  the  52nd  section  of  the  3  &  4  W.  4.  c.52, 
which  regnktes  the  delivery  of  certain  goods 
after  their  importation,  expressly  provides  for 
the  cases  of  goods  subject  to  the  regulations  of 
excise,  and  does  not  sav  one  word  of  a  request 
note  being  neeessaiy,  altlwugh  it  deals  with  the 


subject  of  pennits,  and  inftroduees  new 
ments  with  relation  to  sudi  matters.  Bat  las 
think  that  the  express  obisct  of  this  section  was, 
to  place  certain  imperted  goods  under  the  xe- 
guIationB  of  the  ezciss,  in  ths  same 


«  2  Ld.  Raym.  938. 
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goods  manu&ctured  in  this  countiy,  and  we  do 
not  doubt  that  a  note  of  request  is  still  neces- 
sary. It  certainly  was  necessary  in  the  case  of 
these  goods.  Though  in  this  section  other 
matters  are  added,  which  apply  to  imported 
goods  not  of  this  sort,  the  necessity  for  the 
note  of  reouest  is  not  removed.  We  think, 
therefore,  that  without  a  note  of  reouest  tlie 
applicant  here  was  not  intitled  to  ask  tor  a  per- 
mit, and  consequently  is  not  intitled  to  ask  us 
for  a  mandamus  to  enforce  the  granting  of  one. 
Judgment  for  the  defendants. 
The  Qveeii  v.  The  Commissioners  of  Excise. 
Sittings  in  banco  after  H.  T.,  1845. 


party,  (as,  for  example,  to  a  '6011^  jUe  pw- 
chaser  from  the  legatee  on  the  fiutb  of  Bach 
assent,)  it  seems  reasonable  that  the  executor 
should  have  the  power  of  retracting,  when 
unknown  debts  are  unexpectedly  demanded, 
and  occasion  a  de6ciency. 

If  an  executor  refuse  his  assent  without 
cause,  he  may  be  compelled  to  give  it  by  a 
court  of  equitv.^ 

The  case  which  we  have  placed  at  the  head 
of  this  article  is  very  instructive  to  show  under 
what  states  of  circumstances  the  court  viQ 
I  construe,  that  the  requisite  executorial  assent 
I  has  taken  place.  Tlie  testator,  Charles  Salmon, 
had  bequeathed  unto  his  wife  Elizabeth  all 


REPORTS. 
TretU  V.  Bull,  1  Coll.  352. 
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POINTS   FROM    CONTEMPORANEOUS '  his  personality  absolutely,  except  certain  lease- 

hold  houses,  the  rents  of  which,  howerer,  be 

Save  to  her  for  life ;  directing  that  after  bcr 
eath  they  should  be  sold,  and  the  prodoce 
equally  divided  between  his  daughters  Miry 
Anne  and  Eliiabeth,  and  his  sons  Charles  and 
It  is  the  duty  of  the  executor  to  apply  the  William,  share  and  share  alike.  The  tesUor 
testator's  property  jirtmo  loco  in  the  payment  |  appointed  his  wife  executrix,  and  his  friend 
of  his  debte ;  and,  to  the  extent  of  the  estate, ,  Thomas  Bull  executor  of  his  will.  After  his 
the  executor  is  reponsible  to  the  creditors.  \  decease,  the  widow  proved  the  will,  and  took 
For  although  the  will  may  contain  le^cies,  |  possession  of  his  personal  estate,  including  the 
that  is  to  say,  may  express  the  intention  oft  rents  of  the  leasehold  houses;  and  paid  all 
the  deceased  to  perform  acts  of  bounty ;  vet  the  debts,  excepting  a  few  of  trifling  amount. 
it  is  the.  executor's  province  to  determine  wne- 1  She  died  in  November  1836;  and  probate 
ther,  regard  being  had  to  the  just  claims  of  1  being  soon  afterwards  taken  out  by  B'lll,  the 


creditors,  such  bequests  ought  to  be  sanc- 
tioned. Hence  it  is  that  every  legatee,  whe- 
ther general  or  specific,  and  whether  of  chat- 
tels rral  or  personal,  must  obtain  the  executor's 
assent  to  the  legacy  before  his  legal  title  as 
legatee  can  be  considered  perfect  and  com- 
plete. As  to  what  shall  constitute  such  as- 
sent, the  law  has  prescribed  no  specific  form ; 
and  it  may  either  be  express  or  implied.    In 

a  late  case  Mason  v.  Famell,  12  M.  &  W.  674,  „.„  „ .,^ 

it  was  decided  that  the  question  of  the  exe-  who,  it  appeared,  had  not  yet  received  her 
cutor's  assent  is  not  a  matter  of  2aio,  but  of;  fourth  share  of  the  purchase-money.  T^ 
fact  i  to  be  collected  from  circumstances  and  j  defence  relied  upon  was,  that  since  the  other 
from  conduct,  with  respect  to  which,  every  1  shares  had  been  paid,  circumstances  had  oc- 
case  must  be  judj^ed  of  by  special  reference  to  curred  to  make  it  necessary  to  retain  the  share 
its  own  pecuUantiea.  Thus,  for  instance,  if  of  the  plaintiff  by  way  of  indemnity  agaiiu^tcer- 
a  horse  is  bequeathed,  and  the  executor  re- I  tain  covenants;  and  it  was  insisted  that  no  o^ 


other  executor,  that  person  brought  the  ka«- 
hold  premises  to  sale.  The  price  was  invested 
in  consols,  and  the  deed  of  assignment  to  the 
purchasers  was  executed,  not  only  by  Bull  as 
executor,  but  by  three  of  the  parties,  entitled 
each  respectively  to  one-fourth  part  of  the  fund. 
which  these  three  respectively  received  from 
Bull,  pursuantly  to  the  trusts  of  the  wil  Bull 
diedin  March  1840,  and  the  bill  was  filed  apir.st 
his  iwdow  and  executrix  by  Elizabeth  Salnvm, 


auests  the  legatee  to  dispose  of  it ;  or  if  a 
lird  person  proposes  to  purchase  the  horse 
of  the  executor,  and  he,  the  executor,  di- 
rects him  to  buy  it  of  the  legatee;  or  if 
the  executor  himself  purchases  the  horse  of 
the  legatee;  in  each  and  all  of  these  fi^WB, 
there  is  an  assent  by  implication  to  the  legacy ; 
whereby  the  legatee's  legal  title  is  consum- 
mated. The  executor  must  be  careful  not  to 
assent  without  good  grounds ;  for  if  he  once 
assent,  it  is  held  that  he  can  never  afterwards 
retract;  and  notwithstanding  a  subsequent 
dissent,  the  effect  of  the  previous  assent  is  so 
strong,  that  a  specific  legatee  has  a  right  to 
take  the  legacy,  and  has  a  lien  for  the  specific 
article,  and  may  follow  it*  But  in  the  case 
of  a  general  legacy,  if  the  assent  has  not  been 
followed  up  by  actual  payment,  and  if  its 
recal  is  not  productive  of  injury  to  a  third 

*  Mead  v.  Orrwy,  3  Atk.  238. 


had  been  given  by  Mrs.  Salmon  or  by  Bull, 
to  the  bequest  in  question.  , 

Upon  a  report  from  the  Master,  it  appwrw 
that  Mrs.  Salmon  had,  upon  several  occasions, 
stated  that  she  meant  to  retire  from  \m^^' 
and  live  upon  the  rents  of  the  houses  w- 
jueathed  to  her  for  life;  and  that  she  gjw 
instructions  to  a  gentleman  to  prepare  wr 
will,  informinff  him  that  the  property  shew* 
possessed  of  nad  accrued  to  her  under  W 
husband's  will.  In  addition  to  which  ittvff- 
ther  appeared  that  she  had,  on  different  oc^ 
sions,  said  that  at  her  death  the  iptf^V 
would  go  to  her  children.  On  behall  of  ^ 
plaintiff  it  was,  under  these  circumstanff' 
contended  that  the  sale  by  Bull  was  in  w 
character  of  a  trustee,  and  not  as  ex«f "*^ 
why  otherwise  should  he  have  «n»>f^^ 
himself  with  the  cet^tit  que  trusts,  who  were 

^  Com,  Dig.  Adm.  (c.  8.) 
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joined  as  parties  in  the  conveyance  to  the  pur- 
chaser? The  evidence  of  tne  assent  heing, 
therefore,  sufficient,  the  law  on  the  point  was 
clear.  For  it  had  been  decided  long  since, 
that  where  a  term  of  years,  or  other  chattel, 
Mras  bequeathed  to  A.  for  life,  with  remainder 
to  B.,  and  the  executor  assented  to  the  interest 
of  A.,  such  assent  would  enure  to  the  benefit 
of  the  remainder-man  B.^  The  Vice-Chan- 
cellor Knight  JBruee  held  under  the  circum- 
stances of  the  case,  that  the  assent  was  suffi- 
cient, and  declared  accordingly  in  favour  of  the 
plaindff. 

TftomjMon  v.  Blackstone,  6.  Beav.  470. 

SPECIFIC  PERFORMANCE,  SOUGHT  UNDER 
CIRCUMSTANCES  INVOLVING  A  BREACH 
OP  TRUBT. 

The  court  will  not  enforce  a  contract  in- 
volving a  breach  of  trust.  Thus,  if  the  sale 
be  by  trustees,  and  if  the  contract  be  entered 
into  under  circumstances  which  amount  to  a 
dereliction  of  their  duty,  the  purchaser  will 
not  obtain  a  degree  for  specific  performance. 
In  such  a  case  he  may  resort  to  a  court  of 
law ;  but  he  has  no  claim  to  the  assistance  of 
a  court  of  equity.  In  the  above  case,  the  tes- 
tator devised  a  certain  estate  to  his  wife  for 
hfe,  and  after  her  decease  to  his  sons,  (the 
plaintiffs,)  "  in  trust  to  sell  and  dispose  of  the 
same  for  the  best  price  that  could  be  gotten 
for  the  same." 

After  the  testator's  death  the  widow  incurred 
a  debt  to  the  defendant,  as  did  likewise  her 
eldest  son  Richard.  She  died  in  1839.  In 
1340,  Richard,  for  himself  and  his  brothers, 
sold  the  property  to  the  defendant  for  620/., 
upon  an  agreement  that  240/.  was  to  be  re- 
tained by  the  defendant  for  the  debts  due  to 
him  from  the  widow  and  from  Richard,  the  latter 
(Richard)  being  declared  "  accountable  to  the 
estate  of  the  tesUtor  for  the  ftill  sum  of  620/." 
The  result  was,  that  an  agreement  in  writing 
was  signed,  whereby  the  defendant  agreed  to 
purchase  for  the  difference  between  his  demand 
and  the  stipulated  price,  namely,  380/. 

Under  these  circumstances,  the  bill  prayed  a 
specific  performance.  The  defendant  demurred 
for  want  of  equity,  alleging  that  the  contract 
Involved  a  breach  of  trust.  The  plaintiffs, 
ctmti^  contended  that  there  were  no  trusts  to 

gerform,  and  it  certainly  did  not  clearly  appear 
y  the  bill  what  the  trusts  were,  if  in  fact  there 
were  any  in  the  case. 

Lord  lAmgdaUf  M.  R.— "There  is  a  trust  al- 
leged, which,  though  not  very  distinct,  is  more 
than  sufficient  to  prevent  such  a  contract  as 
this  being  carried  into  effect  by  the  aid  of  this 
court.  A  beneficial  interest  is  alleged,  as  well 
as  a  trust  for  sale.  Yet  I  am  desired  to. sup- 
pose tha^  the  trust  for  sale  was  withoi^tanyoo- 
ject ;  80  that  there  was  a  resulting  trust  for  the 
benefit  of  the  heir ;  and  I  am  farther  to  assume 
that  one  of  these  plamtiffs  is  the  heir,  though 


he  be  not  so  stated  to  be.  I  cannot  assume 
either  of  these  facts,  especially  when  I  find  this 
statement,  that  the  trustees  for  sale  are  to  be 
accountable  to  the  estate  of  the  testators  for  the 
whole  amount  of  the  purchase-money.  There 
is  enough  to  show  that  there  is  a  trust  to  be 
carried  into  effect,  and  that  what  is  sought  to 
be  done  is  a  deviation  from  it." 
Demurrer  allowed. 


Chajman  v.  Fowler,  3  Hare,  55/. 

VENDOR    AND    PURCHASER. — OPENING     OF 
BIDDINGS. — COSTS. 

Under  a  decree  of  the  court,  in  an  adminis- 
tration suit,  an  estate  was  sold  by  auction,  and 
one  A,  was  reported  purchaser  at  280/.  The 
father  of  the  parties  who  would  have  been 
entitled  to  the  residue,  (if  any  residue  should 
remain  after  satisfying  the  debts  of  the  tes. 
tator,)  obtained  an  order  to  open  the  bid- 
dings, paid  the  costs  of  the  purchaser,  and 
deposited  70/.«*  Upon  a  re-sale,  the  property 
was  knocked  down  to  another  purchaser  (not 
the  father)  at  410/.  The  father  presented  a  pe- 
tition to  be  allowed^  his  costs,  and  in  support 
thereof,  by  his  affidavit,  stated  that  he  had  acted 
with  the  purpose  of  benefiting  the  estate.  The 
prayer  of  the  petition,  which  was  not  opposed, 

IB  granted  by  Vice- Chancellor  Wigram, 


«  3  P.  WiDiams,  12;  see  also  Flowd.  521  ;| 
onu  Dig.  Adm.  (c.  6.)  ' 


Com* 


Hopkins  v.  Freeman,   14  Law  Jonmal,  New 
Series.    21  Exchequer. 

EXECUTION   WHERE   DEBT    UNDER  20/. 

That  the  ori^^nal  debt  is  under  20/.  is  not  a 
ground  for  staying  proceedings  in  an  action  on 
a  judgment,  in  practice,  final  judgment  is  en- 
tered up  for  the  aggregate  amount  of  the  debt, 
or  damages^  and  costs ;  and,  whilst  the  judg- 
ment of  a  competent  tribunal  remains  unsatis- 
fied, the  party  oy  whom  it  is  obtained  is  always 
at  liberty  to  bring  a  fresh  action  on  it  in  any  of 
the  courts  of  common  law ;  although,  in  order 
to  prevent  this  power  of  bringing  successive 
actions  for  the  same  debt  or  cause  of  action 
from  becoming  a  source  of  oppression  by  the 
multiplication  of  costs,  the  stat.  43  Geo.  3,  c. 
46,  enacts :  *'  that  in  such  cases  the  plaintiff 
shall  not  recover  costs,  unless  the  court  or  a 
judgte  shall  otherwise  orderl"*  By  the  late  sta- 

'  See  1  Sug.  V.  &  P.  122,  10th  edition. 
*  It  would  seem  from  the  observation  of 
Parke,  B.,  in  Hanmer  v.  White,  (12  Mees,  &  W. 
519,)  that  the  court,  in  its  discretion,  will  not 
allow  costs  to  a  plaintiff  who  unnecessarily 
brings  upon  himself  the  expenses  of  an  action 
on  a  juogment.  Whether  a  plaintiff  who  is 
prevented  by  the  operation  of  law  from  is- 
suing the  only  species  of  execution  under  wluch 
he  could  reasonably  expect  to  obtain  the  fruits 
of  his  judgment,  and  therefore  resorts  to  a  form 
of  action  in  which  he  can  avail  himself  of  that 
species  of  execution,  can  be  said  to  do  so  un- 
necessarily, remains  to  be  determined. 


9^ 


ParUameniary  ProeMdM^.— IVtJBdifor'*  Lttter  Box. 


tnte,  (commonljr,  though  it  bow  appears  am>- 
neottfily,)  denomiaated  Lord  Brougham's  Act, 
(7  &  8  Vict  chap.  96>  ••  57>)  it  is  enacted : 
**  that  no  person  ehidl  be  taken  ineKecution,  in 
any  action  for  the  recovery  of  any  d^  wherein 
the  sum  recovered  shall  not  exceed  the  saoa  of 
20/.,  exclusive  of  the  costs  recovered  by  such 
judgment." 

In  September  1 844,  the  plaintiff  Hopkins  ob- 
tained judgment  in  an  action  for  a  debt  of  19/* 
125.,  which  with  the  costs  amounted  to  29/-  3«. 
4d, :  he  afterwards  brought  an  action  on  the 
judgment.  The  CJourt  of  Exchequer  refused 
an  application  for  a  rule  to  show  cause  why  the 
proceedings  should  not  be  stayed,  on  the  sug- 
gestion that  the  object  was  to  evade  the  act  of 
parliament,  by  taking  the  defendant  in  execu- 
tion for  a  debt  originally  under  20i,  The  coort 
intimated,  that  there  were  no  words  in  the  act 
to  meet  the  case,  and  that  there  was  no  power 
to  deprive  the  plaintiff  of  his  right  of  action  on 
the  judgment. 

Repma  v.  CoUey,  2  Mood,  k  Rob.  475. 

INDICTMENT. — MISDESCBlPTIONi 

This  was  an  indictment  for  setting  fire  to  a 
stable.  It  appeared  in  evidence  that  the  build- 
ing was  origmaUy  a  stable,  but  had  for  eiffht  or 
ten  years  been  allowed  to  go  to  decay,  ana  used 
only  as  a  shed ;  the  manger  and  racks  being 
removed,  and  the  roof  having  partly  fallen  in. 

CressweU,J.,  thereupon  ruled  that  the  indict- 
ment could  not  be  sustained,  as  the  description 
therein  contained  of  the  building  was  not  ap- 
plicable to  its  present  state  :  and  his  lordship 
directed  an  acquittal. 


PARLIAMENTARY  PROCEEDINGS  RE- 
LATING TO  THE  LAW. 


BANKRUPTCY    LAWS. — ABOLITION 
REST. 


OF    AJt- 


On  the  presentation  of  a  petition  to  the  House 
of  Lords  on  the  4th  instant,  complaining  of  the 
operation  of  the  bankruptcy  and  insolvency 
laws,  and  particularly  oi  the  abolition  of  arrest 
for  debts  under  202.,  a  discussion  took  place  in 
which  Lords  Brougham  and  Campbell  expressed 
their  opinions  in  favour  of  an  act  for  rendering 
the  salaries  of  debtors,  and  all  other  income 
and  property,  available  for  payment  of  debts. 

A  consolidation  and  amendment  of  the  laws 
of  baakruptcy  and  insolvency  is  desirable,  and 
we  trust  no  time  will  be  lost  in  preparing  it 


ECCLBSIASTICAL  COURTS* 

In  answer  to  a  question  from  Lord  CampheU, 
on  Tuesday  last,  the  Lord  Chancellor  said  he 
had  no  intention  of  bringing  in  a  biU  during 
the  present  session  for  the  xefbxm  of  the  Ec- 
clesiastical Courts. 


Kovie  si  ftsi^« 

NOTICES  or  ICEW  BILLS. 

Transfer  of  Property  Amendmsnt. 
Debtors  snd  Craditors. 

BILLS   rOB  SBCOND  RIADTNO. 

Bail  in  Error  in  Misdemeanors. 
Actions  on  Death  by  Accident 
Deodand  Abolition. 

IN   COMMITTBB. 

Service  of  CJommon  Law  Process  Abroad. 
Service  of  Scotch  Process. 
Service  of  Irish  Process. 


P^ouu  of  Contmofis. 

NOTICES   or  NEW  BILLS. 

Abolishing  Punishment  of  Death. 
Prisoners  Counsel. 
Inclosure  of  Commons. 
County  Rates. 

BILLS   rOR  SBCOND  READING. 

Clerks  of  the  Peace. 

Medical  Practice. 

Roman  Catholics'  Relief; 

Poor  Law  Settlement. 

Assimilating  Irish  Stamp  Duties. 

PropertyTax. 

Law  of  Bastardy. 

BILLS   IN    COMMITTBK. 

Consolidation  of  Railway  Caanaet. 
Consotidation  of  Public  Companies*  ChsMi. 
Land  Clauses  Consolidation. 


ATTORNBYS'  CKBTIPICATB  DOTY. 

We  are  sorry  to  be  unable  to  record  m 
movement  towards  the  repeal  or  reduction  of 
this  impost,  except  anouer  motioa  by  Mr. 
Aglionby  at  the  instance  of  the  Law  Society 
for  returns  of  the  annual  amount  paid  on  ar- 
ticles of  clerkship  to  attorneys.  The  rctum 
we  last  noticed  was  that  of  the  amouni  an- 
nually received  for  certificate  duty. 


THE  EDITOR'S  LETTER  BOX. 


Thb  letter  of  A.  B.,  on  the  large  stimp 
duties  paid  on  articles  of  clerirsliip  to  attor- 
neys and  solicitors,  shall  receive  early  atteo- 
lion. 

F.  W.  may  address  "  The  Secretarv  of  the 
Law  Students*  Society,"  Bt  the  Law  SodetTi 
Hall,  Chancery  Lane,  where  a  room  is  appro- 
piiBted  by  the  committee  foe  the  weekly  meet- 
inos  of  the  students  or  articled  ckiks. 

WothaiOt  M.  W.  for  his  courtesy  in  mm 
us  trouble  regarding  his  pisvious  letter. 


^f^t  Hes^I  (f^b^eirUet, 


•«. 


JOURNAL    OF    JURISPRUDENCE. 


SATURDAY,  MARCH   15,    1845. 


**  Qnod  magis  ad  koi 
Fcrtiiiet,  et  nefldre  malum  eat,  agitamna." 


DIVORCE  A  VINCULO. 

Wb  have  repeatedly  called  attention  to 
the  Taw  relating  to  divorce,  and  have  ex- 
pressed our  opinion  that  some  alteration  is 
necessary.  We  are  for  equal  laws  for  the 
Tich  and  poor ;  toad  it  is  absurd  to  say  that 
the  law  in  this  respect  is  equal.  A  hungry 
man,  without  a  farthing  m  his  pocket, 
might  as  well  be  told  to  satisfy  himself  at 
a  magnificent  feast,  at  a  guinea  per  head, 
as  to  tell  an  injured  husband,  of  the  middle 
or  lower  ranks,  that  be  may  have  redress 
for  his  wrangs  by  a  bill  in  parliament. 
Mr.  Swaby,  the  Registrar  of  the  Admiralty 
Court,  in  his  evidence  before  the  select 
committee  of  the  House  of  Lords,  which 
sat  in  the  last  session  to  consider  the  bill 
lor  the  better  administration  of  justice  in 
the  Privy  Council  said,  that  it  appeared 
that  even  is  an  ordinary  litigation,  with 
Bioderate  opposition,  and  whore  the  wit- 
aesMS  are  at  hand,  the  expense  c€  obtain- 
ing a  definitive  sentence  of  divorce  d 
mensd  et  thoro  may  reasonably  amount  to 
I«700/l,  and  this  merely  to  lay  a  foundation 
for  the  proceeding  before  parliament,  and 
quite  independently  of  the  action  at  law. 
It  is  idle,  therefore,  to  say  that  in  this  re- 

r;t  Uiere  is  eqod  law  for  the  rich  and 
poor«  A  divorce  a  vinculo  matrimonii 
cannot  be  procured,  it  may  be  reasonably 
asserted,  under  2,000^. ;  and  does  not  this 
at  once  amount  to  a  sentence  of  exclusion 
from  the  benefit  of  all  bat  a  limited  class. 
But  this  is  not  all:  this  limited  class  which 
now  enjoys  it  are,  in  most  cases,  the  very 
persons  who  should  be  excluded.  It  is 
here  that  the  worst  cases  of  collusion  exist; 
it  is  here  that  the  most  hideous  form  of 


adultery  is  firequently  protected,  or  at  i£ 
events  escapes  adequate  punishrocnC  And 
why  is  this  ?  Simply  because  the  present 
tribunal  for  divorce  has  no  adequate  ma- 
chinery for  the  investigation  of  truth.  The 
jurisdiction  of  parliament  is  in  this  respect 
anything  but  satisfactory ;  it  is  a  thing  of 
shreds  and  patches;  it  possesses  perhaps 
the  worst  iai^t  in  a  judicial  tribaaai-Hi 
divided  responsibiltty.  The  bill  is  passed 
in  the  Lords ;  a  law  lord  may  or  may  not 
be  present ;  occasionally  a  hunt  takes  place 
through  the  purlieus  of  the  house  for  the 
requisite  number  of  peers ;  if  any  hurry  or 
haste  occur  it  is  slurred  over ;  the  sentence 
is  not  final,  it  has  yet  to  pass  the  Caa»- 
mens*  Arrived  there,  the  scandal  no 
longer,  it  is  true,  exists  of  viva  voce  exa- 
mination of  the  evidence  at  the  bar  of  the 
house ;  for  every  divorce  bill  is  referred 
to  a  select  committee  appointed  for  the 
purpose.  But  this  dommittce  has  usually 
contented  itself  with  the  printed  evidence 
taken  by  the  Lords;  it  trusts,  in  &ct, 
mainly  to  this :  the  whole  proceeding  is 
unsatisfiictory,  not  to  say  farcical.  If  a 
sufficient  sum  can  be  collected  to  put  this 
gigantic  machinery  in  motion,  the  main 
object  seenw  to  be  attained,  and  the  great 
difficulty  is  over.  Now  this  should  not  be 
so.  It  is  for  the  public  interest,  as  much 
to  prevent  improper  divorces,  as  to  facili- 
tate,  under  certain  restrictions  md  regu- 
lations, proper  divorces.  We  submit  that 
the  whde  system  for  granting  divorces  d 
vtneuh  is  on  a  wrong  foundation,  and 
proceeds  from  a  wrong  motive,  and  that  an 
alteration  is  necessary.  We  are  glad> 
therefore,  that  Lord  Brougham  has  brought 
the  sub^t  before  the  House  of  Lords. 
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Dhorce  h  Vinculo, 


The  main  difficulty  appears  to  be,  sup- 
posing this  jurisdiction  to  be  taken  from 
parliament,  where  would  you  place  it? 
And  on  this  point  we  think  we  cannot  do 
better  tlian  lay  before  our  readers  the  re- 
marks of  a  judicious  writer  in  the  Feb- 
ruary number  of  the  Law  Review,  who 
appears  to  be  well  acquainted  with  the 
whole  subject,  *'  Some  propose,"  says 
the  reviewer, ''  the  Judicial  Committee  of 
the  Privy  Council ;  others,  the  Ecclesias- 
tical Courts  of  London." 

''  We  prefer  the  judicial  committee ;  because 
the  transfer  of  the  jurisdiction  to  that  tribunal 
would  involve  a  change  less  violent  and  safer. 
The  privy  council  was  formerly,  and,  to  a  cer- 
tain extent,  is  still,  ancillary  to  parliament.  It 
is  composed  of  the  highest  l^^al  authorities. 
The  masters  of  equity,  the  oracles  of  law,  the 
heads  of  the  ecclesiastical  courts,  and  some  even 
of  the  reverend  prelates  themselves,  are  there 
assembled.  The  course  of  proceeding  in  this 
high  court  is  governed  by  the  principles  and 
maxims  of  the  Taw  of  the  land.  The  rules  of 
evidence  too  are  the  same  as  those  of  the 
Queen's  other  courts ;  and  when  witnesses  are 
examined,  the  examination  iBvivdvoce,  The 
judicial  committee  moreover  has  power  to  direct 
issues  for  trial  at  law  ad  infomumdum  amseien- 
tiam^  as  in  the  Court  of  Chancery.  And  we 
apprehend  the  remedy  of  divorce  d*vi7iculo 
might  well  be  granted  upon  biU  and  answer— 
a  form  of  proceeding  which  was  anciently  the 
common  course  of  the  privy  council.  To  give 
this  jurisdiction  to  the  judicial  committee  would 
only  be  reviving  an  ancient  establishment :  for 
the  privy  councd  throughout  the  Tudor  reigns 
took  cognisance  of  the  higher  description  of 
causes  matrimonial.  Finally,  the  judicial  com- 
mittee is  an  open  court — a  /onim  commune. 
All  professional  men  may  practise  before  it;  an 
advantage  of  unspeakable  importance  to  liti- 
gants. For  these  reasons  we  think  the  experi- 
ment ought  at  all  events  to  begin  with  the 
judicial  committee." 

The  writer  then  goes  into  the  mode  of 
taking  evidence  adopted  by  the  Ecclesi- 
astical Courts : — 

"  Furthermore,  thehr  rules  of  evidence  are 
peculiar,  andin  some  material  respects  contrary 
to  the  law  of  the  land.  This  is  pointed  out  in 
his  usual  sarcastic  way  by  Blackstone.  '  One 
witness,'  says  he,  '  if  credible,  is  sufficient  evi- 
dence to  a  jury  of  any  single  fact,  although 
undoubtedly  the  concurrence  of  any  two  or 
more  corroborates  the  proof.  Yet  our  law 
considers  that  there  are  many  transactions  to 
which  only  one  person  is  privy,  and  therefore 
does  not  always  demand  the  testimony  of  two, 
as  the  civil  law  universally  requires.  Unius 
responsio  testis  omnino  non  audiatur.  To  extri- 
cate itself  out  of  which  absurdity  the  modern 
practice  of  civil  law  courts  has  plunged  itself 
into  another.    For  as  they  do  not  allow  a  less 


number  than  two  witnesses  to  be  plena  proboHo, 
they  call  the  testimony  of  one,  though  never 
so  dear  and  positive,  semt  plena  probaHo 
only,  on  which  no  sentence  can  be  founded. 
To  make,  up,  therefore,  the  necessary  comple- 
ment of  witnesses  when  they  have  one  only  to 
any  single  fact,  they  admit  the  party  himself 
(plaintiff  or  defendant)  to  be  examined  in  his 
own  behalf,  and  administer  to  him  what  is 
called  the  suppletory  oath ;  and  if  his  evidence 
happens  to  be  in  his  own  hvonr,  this  immedi- 
ately converts  the  half  proof  into  a  whole  one : 
by  this  ingenious  device,  satisfying  the  form  of 
toe  Roman  law,  but  acknowled^ng  the  superior 
reasonableness  of  the  hiw  of  £ngland,  which 
permits  one  witness  to  be  sufficient  where  no 
more  are  to  be  had;  and  to  avoid  all  tempt- 
ations to  peijury,  lays  it  down  as  an  invariable 
rule,  that  nemo  testis  esse  debet  in  proprid  caned. 
Cases  of  adultery  are  of  all  others  the  very  cases 
in  which  a  penuria  testium  is  most  likdy  to 
occur.  To  require  two  witnesses  of  facts  almost 
necessarily  secret  is,  in  most  cases,  to  ensure  a 
denial  of  justice.  Of  this  constant  examples 
are  to  be  found  in  the  records  of  the  ecdesi- 
astical  courts.  But  we  shall  content  ourselves 
with  referring  shorUy  to  a  very  recent  case, 
that  of  Evans  v.  Evans,  which  came  before  Sir 
Herbert  Jenner  Fust  for  judgment,  in  the 
Arches'  Court  of  Canterbury,  on  the  21st  of 
November  last.  The  suit  was  instituted  by  the 
husband  against  his  wife  for  divorce  by  reason 
of  adulterv  ;  and  the  facts  were,  that  having 
suspected  nis  dishonour,  he  one  day  on  his  re- 
turn from  shooting  proceeded  suddenly,  ac- 
companied by  a  female  servant,  to  the  room  of 
his  wife,  whom  they  found  in  bed  in  the  arms 
of  her  paramour.  Agunst  that  person  the 
husband  in  due  time  recovered  a  verdict  at  the 
Anglesea  Assizes  for  500/.  damages.  The  evi- 
dence of  adultery  in  the  ecclesiastical  court  de- 
pended on  the  testimony  of  the  female  servant, 
fhe  evidence  had  satisfied  the  jury  in  the 
action-at-law.  But  it  did  not  satisfy  the  learned 
iudge  of  the  ecclesiastical  court ;  who  rested 
his  decision,  not  on  any  objection  to  the  con- 
duct of  the  husband,  which  had  been  altogether 
blameless,  nor  on  any  doubt  of  the  veracity  of 
the  witness,  whose  character  was  unimpeached, 
— ^but  simply  and  solely  on  this  ground,  that 
the  testimony  of  a  single  witness,  however 
positive  and  distinct,  did  not  of  itself  constitute 
that  full  degree  of  proof— that  plena  probatio 
required  by  the  ecclesiastical  court.  He  there- 
fore held  that  Mr.  Evans  had  failed  in  his  case; 
and  he  accordingly  dismissed  Mrs.  Evans  from 
the  suit.  Mr.  Evans  may  indeed  appeal  to  the 
judicial  committee  of  the  privy  council.  But 
in  the  exercise  of  its  appellate  jurisdiction  the 
judicial  committee,  when  reviewing  the  sen- 
tences of  the  ecclesiastical  courts,  is  itself 
governed  by  ecclesiastical  law;  so  that  an 
appeal  on  so  clear  a  point  could  lead  to  no  other 
result  than  an  affirmance  with  costs.  Mr. 
Evans,  therefore,  is  precluded  from  all  relief. 
One  other  word,  and  we  have  done.  The  only 
mode  of  taking  evidence  in  the  ecclesiastical 
courts  is  by  commission  and  written  deposition. 


Speeches  for  Defendants  or  Prisoners.—Pomts  in  Criminal  Law. 


T^ere  la  no  vivd  voce  examination  of  witnesses, 
llus  of  itself  is  a  sufficient  objection  to  these 
tnbunals;  althoujfh  Dr.  R.  Phillimore  seems 
to  think  It  their  highest  recommendation.  We 
will  not  argue  this  question  with  him.  The 
opmion  of  the  profession  has  long  been  made 
up  on  it  But  we  desire  our  readers  once  for 
all  to  consider  whether  it  is  reasonable  that  a 
parhr,  in  one  of  the  most  trying  predicaments 
of  domestic  life,  should  be  obliged  to  forego 
the  comfort  of  confiding  in  the  friendly  assist- 
ance  of  his  own  confidential  solicitor,  on  whose 
honour  and  discretion,  in  all  difficulties,  he  has 
perhaps  for  years  relied  ?  Why  drive  him  to  a 
stranger  ignorant  of  his  aflfairs,  his  plans  in  Ufe, 
^s  connections,  his  interests,  his  resources  ? 
Yet  this  will  be  the  consequence  if  the  jurisdic- 
tion of  divorce  h  mnculo  be  consigned  to  the 
narrow  and  exclusive  precincts  of  Doctors' 
Commons.  Why,  moreover,  should  not  an 
agjjneved  husband  or  an  injured  wife  have  the 
pnvDege  of  selecting  counsel  from  the  bar  at 
•  ^®  ^  Why  restrict  the  choice  to  a  handful  of 
avilians?  The  learning  and  ability  of  these 
gentlemen  we  have  no  wish  to  disparage.  On 
the  contranr,  we  readily  admit  the  important 
services  which  in  many  instances  they  are 
capable  of  affording ;  and  we  desire  to  see  them 
act  frequently  in  concert  and  co-operation  with 
theu-  brethren  of  Westminster  Hall.  Who  can 
doubt  that  in  the  trial  of  Queen  Caroline,  Dr. 
Lushington  and  Sir  C.  Robinson  proved  most 
▼aluable  coadjutors  ?  But,  to  indulge  an  ex- 
travagant supposition,  let  us  for  a  moment 
miagine  that  the  House  of  Lords  had  made  an 
order  in  that  case  excluding  all  but  civilians 
from  the  forensic  argument  appointed  for  hear- 
ing on  the  bill  of  pains  and  penalties,  which  in 
effect  was  a  divorce  bill.  What  would  the 
authors  of  the  prosecution  and  the  unhappy 
princess  who  was  the  object  of  it  have  said  to 
such  a  limitation, — compelling  them  to  sur- 
render their  own  chosen  and  peerless  advocates, 
—to  relinquish  a  Copley,  a  Brougham,  and  a 
Denman,— and  to  seek  for  substitutes  in  the 
gloomy  vicinity  of  St.  Paul's  Churchyard?" 


SPEECHES  FOR  DEFENDANTS  OR 
PRISONERS. 

Mr.  Ewart  brought  a  subject  of  some 
interest  to  the  profession  before  the  House 
of  Commons  on  Thursday,  the  6th  inst. 
He  moved  that  it  was  expedient  that  in- 
quiry should  be  made  whether  the  ends  of 
justice  would  not  be  better  attained  if  the 
defendant's  counsel,  in  civil,  and  the  pri< 
counsel,  in   criminal 

I  to  address  the  jury,  o ^. 

the  evidence,  for  the  prisoner  or  defendant. 
This  motion  elicited  a  speech  from  the 
Attorney-General,  (who  we  are  glad  to 
find  once  more  at  his  post,)  who  admitted 
there  was  some  disadvantage  in  the  ore- 
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sent  practice.  The  matter  was,  with  Mr. 
Ewart  8  consent,  referred  to  the  Criminal 
Law  Commissioners.  It  was  admitted 
that  the  practice  was  anomalous,  one  prac- 
tice prevailing  at  quarter  sessions  and  be- 
fore committees  of  the  House  of  Commons, 
and  another  at  Nisi  Prius. 


POINTS  IN  CRIMINAL  LAW. 

ABDUCTION. 

By  Stat.  9  Geo.  4,  c.  31,  s.  20,  it  is  enacted, 
that  any  person  who  shall  unlawfully  take  any 
unmarried  girl  under  sixteen  out  of  the  pos- 
session and  against  the  will  of  her  father  and 
mother,  or  other  person  having  lawful  charge 
of  her,  shall  be  guilty  of  a  misdemeanor,  and 
be  liable  to  fine  or  imprisonment. 

In  the  case  of  Regina  v.  Meadows,  1  C.  &  K. 
399,  A.,  a  girl  under  sixteen,  who  was  in  service, 
was,  as  she  was  returning  from  an  errand^ 
asked  by  B.  if  she  would  go  to  London,  as  B.'s 
mother  wanted  a  servant,  and  would  give  her 
5/.  wages.  A.  and  B.  went  away  together  to 
Bilston,  where  both  were  found,  and  B.  appre« 
bended.  And  it  was  held  by  Parke,  B.,  that 
this  was  not  such  a  taking  or  causing  to  be 
taken  of  A.  as  was  sufficient  to  constitute  the 
offence  of  abduction,  under  the  2Sth  section  of 
the  Stat.  9  Geo.  4,  c.  31 ;  and  semble,  (accord- 
ing to  the  rci)orter,)  that  a  mere  fraudulent  de- 
coying or  enticement  away  of  a  girl  under  six« 
teen,  is  not  a  taking  or  causing  to  be  taken, 
within  that  section. 

In  a  more  recent  case,  Mr.  Serjeant  Atcher- 
ley,  who  tried  it,  thus  laid  down  the  law :  "  In 
cases  of  this  kind  there  must  be  a  great  variety 
of  circumstances.  Here  you  find  a  lad  of 
eighteen,  who  runs  away  with  a  girl  who  is 
between  fifteen  and  sixteen.  There  is  no  force 
and  no  fraud ;  and  we  find  that  he  planted  the 
ladder  at  a  window,  and  she  came  down  it  to 
elope  with  him ;  and  the  rest  of  the  case  shows 
that  this  youiur  girl,  probably  tmder  some 
vague  notion  of  marriage,  is  carried  away  to 
Reading,  and  thence  to  Brentford,  and  for 
three  weeks  cohabits  with  this  person,  and  is 
thus  ruined  for  life.  By  her  appearance  and 
her  forwardness — for  it  was  she  that  made  the 
proposal  to  elope— the  defendant  might  have 
taken  her  for  more  than  sixteen ;  but  that  is 
no  ground  for  defence,  however  it  may  be 
matter  for  mitigation.  My  opinion  is,  that  if 
this  girl  was  under  sixteen,  and  the  defendant 
kne%hertobe  under  the  care  of  her  father, 
and  made  a  bargain  with  her  to  take  her  away, 
and  did  so,  this  is  a  case  within  the  act  of  par- 
soner's  counsel,  in  criminal  cases,  were  liament  that  has  been  referred  to,  and  you 
enabled  to  address  the  jury,  on  the  close  of  ought  to  find  him  guilty  on  this  indictment." 

*ii<>  ^»M/>r«^<>  r^- •k^  ..-:,.^ j^r__j-_.    Verdict,  guilty;  sentence,  a  fine  of  1*.   Mr. 

Seijeant  Atcherley  afterwards  said  he  had  men- 
tioned the  case  to  the  Lord  Chief  Justice 
Tindal,  and  he  was  of  opinion  that  the  direction 
to  the  jury  was  right.  Regina  v.  Robins,  1 
C.&K.456. 
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No/et  Oft  Equity. 


NOTES  ON  EQUITY. 


MOXTOAGKX. 

Whkkx  a  moTtg3f^  in  possession  has  been 
paid  the  principal  and  interest  before  he  files  a 
bill  to  redeem,  it  is  qtdte  clear  he  will  be 
charged  with  interest  on  all  the  sums  he  had 
received  on  account  of  rents  and  profits  since 
he  has  been  overpaid.  See  Quttrrelly,  JBeckford, 
1  Madd.  369;  WiUon  v.  Metcalfe,  I  Russ. 
530.  This  rule  has  been  extended,  in  a  late 
case,  to  a  mort((agee  in  possession  who  becomes 
overpaid  pending  a  suit  to  redeem.  Sir  L. 
Skadwett,  V.  €.,  said  he  had  no  authority  to 
charge  the  defendant  with  interest  prior  to  the 
date  of  the  report,  but  ordered  him  to  nay 
interest  at  4  per  cent,  on  the  balance  from  tnat 
time,  and  an  account  to  be  taken  of  the  sums 
subsequently  received  by  him,  and  interest  to 
be  charged  on  those  sums  at  the  same  rate  from 
the  time  when  ihey  were  receivad.  Uoyd  v. 
Jtmet,  12  Sun.  491. 


LKOACY.  -^  ADSMPrrON.  - 
DKMCX. 


-  PABOLE    XVI- 


Where  a  parent  or  other  person  in  loco  pa- 
rentis, beaueaths  a  Ic^cy  to  a  child  or  grand- 
child, ana  afterwards  in  his  lifetime  gives  a 
portion,  or  makes  a  provision,  for  the  same 
child  or  grandchild,  without  expressing  it  to  be 
tfi  Keu  of  the  legacy, — if  in  such  a  case  the  por- 
tion so  received,  or  the  provision  so  made  on 
marriage  or  otherwise,  be  eoual  to  or  exceed 
the  amount  of  the  legacy ;  if  it  be  certain,  and 
not  merely  contingent;  if  no  other  distinct 
object  be  pointed  out;  and  if  it  be  efusdem 
generis;  then  it  will  be  deemed  a  satisfaction 
of  the  legacy,  or,  as  it  is  more  properly  ex- 
pressed, it  will  be  held  to  be  an  ademption  of 
the  legacy.  If  the  portion  or  provision  be  less 
than  the  amount  of  the  legacy,  it  will  at  all 
events  be  deemed  a  satisfaction  pro  ianto  :  and 
if  the  diiFerence  between  the  amounts  be  slight, 
it  may  be  deemed  a  complete  satisfaction  or 
ademption.  But  if  the  difference  be  large  and 
important ;  there  the  presumption  of  an  inten- 
tion of  substituting  the  portion  for  the  legacy 
will  not  be  allowed  to  prevail.  The  ground  of 
this  doctrine  is,  that  every  such  legacryr  is  to  be 
presumed  to  have  been  intended  by  the  testator 
to  be  a  portion  for  the  child  or  grandchild, 
'vfaether  it  be  so  designated  or  not ;  and  if  he 
afterwards  advances  the  same  sum  ujwn  the 
child's  marriage,  or  on  any  other  occasion,  he 
does  it  to  accomplish  his  original  object;  and 
under  such  circumstances  it  has  been  held  that 
it  ought  to  be  deemed  an  intended  satisfaction 
or  ademption  of  the  legacy,  rather  than  a  reiter- 
ated portion  to  the  object  of  his  bounty.  Such 
is  the  undoubted  doctrine  of  the  court;  although 
it  has  not  escaped  the  censure  of  some  judges 


of  the  highest  eminence — as  LordThurlow^  and 
Lord  Eldon  ;^  both  of  whom  have  characterized 
it  as  harsh  and  artificial. 

In  the  recent  cases  of  Kvrl  v.  Eddowes,  3 
Hare,  509,  the  testator  bequeathed  3,000/.  to 
his  daughter  for  life,  with  remainder  to  her 
children  as  she  should  appoint.  Shortfy  after 
the  date  of  his  will,  the  testator  gave  her  a  Bom 
of  5001. ;  and  it  was  proved  by  evidence  in  the 
cause  that  a  conversation  had  taken  place  be- 
tween the  testator  and  his  said  daughter  on  the 
occasion  of  this  payment ;  from  which  conver- 
sation it  plainly  appeared  that  the  500/.  wxa 
advanced  towards,  and  as  part  of  the  daughter's 
portion.  But  then  the  question  arose  whether 
the  verbal  declarations  or  conversations  of  the 
testator  were  admissible  in  evidence  to  establialL 
this  position.  After  argument  on  bodi  side^ 
Vice-chancellor  Wigram  decided  that  the  evi- 
dence was  receivable.  His  Honour  observed, 
that  the  advance  of  500/.  "  was  after  the  date  of 
the  wilL**  The  transaction  relating  to  this  ad- 
vance b  not  evidenced  by  any  writing,  and 
therefore  the  technical  rule  against  admitting 
parole  evidence  to  add  to,  or  exphdn  written 
mstruments,  does  not  here  apply«  The  court 
then  has  to  decide  whether  the  transacdon  in 
question  has  effected  a  partial  ademption  of  the 
legacy.  In  order  to  do  this  satis&ctorily,  the 
court  must  know  exactly  what  the  transacticm 
really  was.  But  the  declarations  of  the  testator 
are  objected  to  as  not  evidence.  Why  ehould 
not  these  declaratlonB  be  evidence  ?  They  an  of 
the  essence  of  the  transaction.  The  evidence 
tendered  does  not  touch  the  wUl.  It  proves  only 
that  a  certain  transaction,  having  a  certain  ol^- 
ject,  took  place  after  the  will  was  executed.  It 
proves  what  that  transaction  was — ^and  the  court 
18  simply  to  consider  whether  there  is,  or  is  not, 
I  thereby  an  ademption  pro  tanto  of  the  beqnesL* 
I  cannot  see  any  principle  to  warrant  my  re- 
jecting the  evidence  in  question ;  for,  admitting 
as  I  do  in  the  fullest  manner,  that  parole  eri- 
dence  is  not  admissible  to  prove  that  a  will  was 
intended  to  have  an  effect  not  expressed  in  i^ 
still  I  cannot,  without  departing  from  principle 
and  overlooking  authorities,  r^ect  evidenoa 
which  goes  to  prove  a  transaction  subsequent 
to  and  independent  Of  the  will — a  transaction 
whereby  it  is  clearly  estabUshed  that  a  partial 
ademption  of  this  legacy  was  intended  and  ac- 
compUshed. 


•  Graoe  v.  Salisbury,  I  Bro.  C.  C.  425. 

^  Eg  parte  Pye,  16  Yes.  151.    But  see  Bm- 
top  V.  JVkitmore,  1  P.  Wms.  662. 

c  This  reasoning  of  the  Vice-Chanoelkr  is 
precisely  that  of  Lord  Hardwicke  in  BoaewsU 
V.  Bennett,  3  Atk.  77*  where  that  great  judge 
says : — *'  As  this  act  of  the  testator  after  nuk- 
ing his  will  is  not  a  revocation  of  the  will,  but 
an  ademption  onlv  of  the  legacy,  I  am  of  opinion 
the  plaintiff  ougnt  to  be  let  into  this  evidence 
to  show  the  testator's  intention;  end  it  hm 
been  done  in  several  cases.'' 


MEMOIR  OF  LORD  WYNFORD. 


From  various  sourcesy  and  amongst 
others  from  information  derived  from  a 
relation  of  the  deceased,  we  are  enabled 
to  present  our  readers  with  an  authentic 
memoir  of  the  late  Right  Hon.  Wm.  Draper 
Best,  Baron  Wynford.*  He  was  bom  at 
Hasselbury  Plucknutt,  near  Crewkeme,  in 
the  county  of  Somerset,  on  the  13th  De- 
cember, 1767.  He  was  the  son  of  Thomas 
Best,  Esq  ;  and  it  is  believed  that  the 
earjj  name  of  the  family  was  Basset,  ab- 
breviated, in  progress  of  time,  to  Best, 
He  was  connected  by  marriage  with  Sir 
Fletcher  Norton,  formerly  Speaker  of  the 
House  of  Commons,  afterwards  Lord 
Grantley,  and  descended  from  Sir  William 
Chappie,  one  of  the  Judges  of  the  Court 
of  King's  Bench.  In  the  female  line,  he 
was  allied  to  an  ancestor  of  tlie  great  Earl 
ti  Chatham,  and  his  mother  was  the 
daughter  of  Sir  William  Draper,  so  well 
known  as  the  opponent  of  *' Junius." 

He  received  the  rudiments  of  his  educa- 
tion at  Crewkeme  School,  and  from  thence, 
at  the  early  age  of  fourteen,  he  proceeded 
to  Wadham  College,  Oxford.  It  was  in- 
tended, on  his  entering  the  university,  that 
he  should  obtain  a  fellowship,  with  tl)e 
view  of  entering  the  church  ;  but  after  be 
had  resided  there  for  two  years,  he  became 
entitled,  by  the  death  of  a  first  cousin,  to 
the  refoaining  part  of  an  estate  the  whole 
of  which  had  once  appertained  to  his 
fionily,  and  he  then  relinquished  his  inten- 
tion of  seeking  for  college  preferment  or 
entering  the  clerical  profession. 

AhtT  leaving  Oxford  he  entered  the 
Middle  Temple,  and  was  called  to  the  bar 
on' the  6th  November,  1789,  and  went  the 
Heine  Circuit. 

He  waa  an  instance  of  an  advocate's 
success  without  any  previous  preparation 
in  oratorical  experience;  for,  though  a 
member  of  the  Crown  and  Rolls  Society, 
which  was  frequented  by  many  students  of 
the  bar,  he  amid  never  be  prevailed  on  to 
speak.  He  first  attracted  notice  in  the 
cause  of  Peppin  v.  Shakeipearey  the  brief 
in  which  happened  to  be  delivered  to  him 
in  consequence  of  the  absence  of  the  gen- 
tleman for  whom  it  was  originally  designed. 
The  question  turned  on  the  rights  of  a 
lord  of  the  manor  in  respect  to  the  appro- 


•  See  Wilson's  Biographical  Index  to  the 
House  of  Commons ;  Foss'e  Grandeur  of  die 
Law ;  Wliishaw's  Synopsis  of  the  Ba£,&c. 


tfLard  Wfwfwd.  agi 

priation  of  wastes,  and  when  he  afterwards 
argued  the  point  in  the  Court  of  King's 
Bench,  Lord  Kenyon  paid  many  compli- 
ments to  his  talents  and  industry.  After 
an  eulogium  so  flattering  to  a  young 
counsel  he  soon  got  into  full  practice,  both 
in  Westminster  Hall  and  oo  the  circuit. 

In  Hilary  Term,  iSOO,  he  took  the 
degree  of  Serjeant  at  Law,  and  chose  for 
his  motto  Libertas  in  L^j^bus,  from  the 
principle  of  which,  it  has  been  truly  said, 
he  never  departed.  He  soon  advanced  to 
the  first  rank  in  extent  of  practice,  and  re- 
ceived the  honour  of  an  iq>pointment  as 
one  of  the  King's  Serjeants  in  Easter 
Term,  1806.  He  was  contemporary  with 
Serjeante  Cockell  and  Shepherd,  and  with 
them,  on  one  side  or  other,  was  engaged  in 
almost  every  cause  in  the  Common  Pleas, 
and  he  frequently  took  the  lead  in  other 
courts. 

In  order  of  time,  we  may  here  notice 
the  entrance  of  Mr.  Serjeant  Best  into 
pariiament,  which  took  place  at  the  general 
election  in  the  year  1802,  when  he  became 
member  for  Petersfield,  and  Uie  following 
particulars  are  extracted  from  the  publican 
tioos  of  the  time : — 

On  Mav  24, 1803,  soon  after  the  message 
from  his  Majesty  relative  to  France  had  been 
delivered,  Mr.  Serjeant  Best  observed,  '  That 
in  his  opinion,  too  much  time  had  been  occu« 
pied  in  discusnng  the  papers  before  the  house; 
for  although  it  was  admitted  on  all  hands,  that 
they  contained  abundant  and  legitimate  causes 
for  war,  yet  they  were  still  discussing  whether 
they  should  agree  to  the  address  to  his  Majesty* 
upon  the  justice  of  hostilities.' 

'*  If  he  were  asked,  would  he  go  to  war  for 
Malta  ?  he  would  answer,  *  No ;'  he  would  not 
go  to  war  for  Malta,  or  a  much  more  extensive 
possession  in  the  abstract;  but  it  was  the 
manner  in  which  France  demanded  Malta ;  it 
was  the  disposition  she  had  shown ;  it  was  the 
designs  which  she  had  openly  avowed,  that,  in 
bis  opinion,  justified  this  country  in  going  to 
war.  If  the  smallest  spot  of  earth  were  de- 
manded of  us,  in  the  manner,  and  under  the 
circumstances  that  France  demanded  Malta,  he 
would  refuse  it,  because  he  would  consider  it 
as  essentiaUy  connected  with  the  safety  and  the 
interest  of  the  BritiBh  empire." 

In  July  1803,  he  opposed  the  Magistrates* 
Protection  BiU;  on  which  occasion  he  de- 
livered his  opinion  at  len^h.  Some  of  the 
measures  adopted  towards  me  latter  end  of  Mr. 
AkLdington's  administration  were  also  disap- 
provea  bjr  him ;  and  on  the  I8th  of  June  1804» 
we  find  ms  name  in  a  minority  of  223  to  264. 
on  Mr.  Pitt's  Additional  Defence  Bill;  he 
also  divided  with  106  to  313,  on  Mr.  Grey's 
amendment  to  tiie  address  to  the  throne,  on  die 
Spanish  war,  on  the  13th  Feb.  1805. 
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On  the  8th  of  April  1805,  we  find  him  vot- 
ing in  conjunction  with  217  memhere,  who  pro- 
nounced on  the  culpability  of  Viscount  Mel- 
Tille.  A  few  days  after,  he  vindicated  the  con- 
duct of  the  Commissioners  for  Naval  Afiairs ; 
and  on  the  26th  of  the  same  month,  he  moved 
for  certain  papers  relative  to  the  sale  of  neutral 
ships,  with  a  view  to  detect  abuses  supposed  to 
be  committed  by  Mr.  Claude  Scott,  tne  agent, 
a  member  of  that  house,  who  had  executed  cer- 
tain contracts  for  com  during  the  former  ad< 
ministration  of  Mr.  Pitt.  These  were  ordered 
accordingly;  and  in  reply  to  some  justificatory 
observations  on  the  part  of  the  ffentleman  al- 
luded to,  the  learned  seijeant  candidly  remarked, 
'that  he  hoped  the  fact  would  turn  out  as 
stated;  in  which  case,  his  informant  would  be 
called  to  the  bar  of  the  house,  to  be  chastised 
for  a  practice  which  he  did  fear  existed,  namely, 
that  of  individuals  misinstructinff  members  of 
parliament  on  special  grievances.' 

He  next  moved  "  for  an  account  of  all  pen< 
aions  granted  by  the  crown,  from  the  Ist  of 
May  1804,  to  the  1st  of  April  1805;  and  an 
account  of  all  augmentations  of  salaries  by 
sign  manual,  letters'  patent,  or  warrant" 

On  May  2 2d,  he  moved  for  the  appointment 
of  a  committee  on  the  eleventh  report  of  the 
naval  commissioners,  and  in  an  able  introduc- 
tory speech,  maintained  that  some  of  the  fun- 
damental laws  of  the  constitution  had  been 
grossly  violated,  as  appeared  from  the  facts 
disclosed  in  that  important  paper.  Among 
other  matters  of  serious  import,  he  stated,  that 
money  had  been  raised  by  the  executive  go- 
vernment, without  the  consent  of  parliament, 
by  means  of  exchequer  bills. 

The  member  for  retersfield  also  introduced, 
and  carried  through  parliament,  a  biU  for  im- 
proving the  livings  of  the  clergy  in  the  metro- 
polis, who  signified  their  gratitude  and  appro- 
bation, by  the  donation  of  a  piece  of  plate  with 
a  suitable  inscription." 

Such  was  the  career  in  parliament  of 
Mr.  Serjeant  Best ;  and  we  shall  now  ad- 
vert to  the  professional  appointments  which 
he  received. 

In  March  1809  he  was  elected  Recorder 
of  Guilford.  In  Michaelmas  Vacation, 
1813,  he  waa  appointed  Attorney-General 
to  the  Prince  of  Wales.  In  Hilary  Term, 
1818,  he  became  Chief  Justice  of  Chester ; 
and  in  Michaelmas  Vacation  in  the  same 
year  he  was  promoted  to  the  judicial  bench, 
on  the  elevation  of  Mr.  Justice  Abbott  to 
the  head  o£  the  King's  Bench.  The 
honour  of  knighthood  was,  as  usual,  con- 
ferred on  the  learned  judge. 

In  Hilary  Vacation,  1824,  he  succeeded 
Lord  Gifibrd  as  Chief  Justice  of  the  Com- 
mon Pleas,  and  continued  in  that  high 
office  till  June  1829,  when  he  was  suc- 
ceeded by  the  present  excellent  Chief 
Justice,  Sir  Nicholas  Tindal. 

The  ofiice  of  judge  had  been  kindly 
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'pressed  on  him  by  the  Prince  Regent, 
when  his  health  was  scarcely  equal  to  the 
arduous  duty  of  a  leading  counsel.  He 
was  also  the  intimate  friend  and  confiden- 
tial adviser,  on  many  important  occasions, 
of  the  Duke  of  Clarence,  afterwards  King 
William  the  Fourth,  and  of  the  present 
King  of  Hanover. 

It  has  been  well  said  in  The  Times  that 

"  The  learning  and  talents  which  secured  hi& 
success  at  the  bar  did  not  desert  him  when  he 
rose  to  the  bench.  In  those  days,  as  now«  a 
very  great  proportion  of  the  business  of  West- 
minster Hall  was  attracted  to  the  Court  of 
Common  Pleas;  and,  sitting  tn  inmco^  Chief 
Justice  Best  was  not  surpassed  by  many  of  his 
contemporaries,  and  probably  by  no  great 
number  of  his  learned  predecessors ;  but  there 
are  those  who  think  that  at  nisiprius  his  great 
ability  in  eliciting  truth  became  most  apparent; 
it  was  there,  likewise,  that  persons  not  learned 
in  the  law  could  best  appreciate  the  rapidity 
with  which  he  separated  tne  material  from  the 
unimportant  parts  of  a  case,  as  well  as  the 
perspicuity  and  brevity  with  which,  in  the 
course  of  an  hour,  he  would  sum  up  the  busi. 
ness  of  an  entire  day.'' 

He  was  raised  to  the  peerage  on  the 
9th  June,  1829,  by  the  title  of  Baron 
Wynford,  of  Wynford  Eagle,  Dorsetshire.^ 
From  the  same  journal,  we  avail  ourselves 
of  the  following  account  of  his  lordship's 
exertions  in  the  upper  house. 

"  In  the  year  1824  he  was  sworn  a  member 
of  the  privy  council,  and  appointed  a  deputy- 
speaker  of  the  House  of  Lords.  His  elevation 
to  the  hereditarv  branch  of  the  legislature  has 
often  been  attriouted  to  a  variety  of  causes; — 
for  example,  to  the  influence  of  the  King  of 
Hanover ;  to  the  desire  of  inducing  the  learned 
judge  to  resign  in  order  to  make  room  for  the 
present  Chief  Justice  of  the  Comm<m  Fkas ;  to 
anything  rather  than  the  obvious  and  avowed 
reason — the  necessity  of  conferring  on  a  retir- 
ing judge  of  his  eminence  some  distinguished 
mark  of  royal  approbation;  besides  that  an 
addition  to  the  law  lords  was  then  required  by 
the  state  of  the  appeals  before  the  upper  house. 
TiU  age  and  infirmity  pressed  hard  upcm  him, 
his  lordship  alwavs  took  his  due  proportk>n  of 
judicial  business  both  in  the  Privy  Council  and 
the  House  of  Lords. 

Although  Lord  Wynford  almost  always 
acted  with  the  Conservatives,  yet  he  never  en- 
tirely surrendered  his  opinions  to  any  party. 
On  the  Reform  Bill  he  always  opposed  the 
second  reading,  for  he  appeared  to  think  that 


^  He  derived  his  title  of  Wynford  from  the 
old  estate  of  Wynfrith  Eagle,  in  Dorsetshire, 
formerlv  the  property  of  the  Sydenhams,  which 
he  purcnased  about  the  year  1810. 
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the  bills  brought  to  the  House  of  Lords  from 
the  Commons  were  more  likely  to  increase  than 
diminish  bribery,  and,  although  they  might  get 
rid  of  some  close  boroughs,  they  would  in  a 
short  time  create  many  more.  But  when  the 
last  of  those  bills  was  read  a  second  time,  he 
pressed  the  heads  of  the  Conserrative  party 
to  consent  to  the  passing  of  schedule  A; 
to  divide  the  representatives  of  the  boroughs 
it  included  between  the  counties  and  large 
towns ;  to  enlarge  the  towns  in  schedule 
B,  so  that  none  of  them  should  have  less 
than  1,000  constituents;  and  to  extend  them 
beyond  that  number  if  a  majority  of  the  voters 
were  tenants  of  one  man,  as  well  as  to  increase 
the  qualification  for  voting  in  proportion  to 
the  amount  of  the  population  of  towns,  on  the 
ground  that  the  inhabitants  of  houses  rated  at 
10/.  per  annum  were  not  sufficient  to  seciu^  a 
respectable  class  of  voters  in  a  large  town, 
although  quite  sufficient  in  a  smaller  one.  It 
must  be  recollected,  that  after  Lord  Grey's 
postponement  of  the  committee  on  the  bill, 
many  Conservative  peers  withdrew  from  the 
house,  and  would  offer  no  further  opposition  to 
it,  apprehensive  that  there  would  be  an  immense 
creation  of  peers,  or  that  dangerous  results 
would  occur,  if  the  ministry  were  prevented 
from  carnring  their  bill  in  the  shape  they 
wished.  Lord  Wynford  would  not  wiUidraw 
from  the  house,  although  pressed  to  do  so  by 
the  highest  authority;  but  he  found  it  was  in 
vain  to  attempt  his  amendments.  He,  however, 
continued  his  attendance  in  the  house,  and  en- 
deavoured to  make  every  amendment  that  he 
could  hope  to  carry." 

His  family  were  anciently  of  considera- 
ble station,  and  the  remainder  of  large 
estates  devolved  upon  him,  which  had  been 
enjoyed  by  his  ancestors  for  many  cen- 
turies. 

He  married  Mary  Anne,  the  second 
daughter  of  Jerome  Knapp,  Esq.,  a 
Bencher  of  the  Middle  Temple.  He  has 
lefl  four  surviving  children :  William,  the 
eldest,  was  called  to  the  bar,  but  never 
practised ;  he  is  married,  and  has  several 
children.  Samuel,  the  second  son,  is  in 
the  church,  and  has  a  family  ;  he  married 
a  daughter  of  Mr.  Justice  Burroughs. 
Thomas,  a  captain  in  the  royal  navy,  mar- 
ried a  daughter  of  Lord  Kenyon,  and  has 
no  family.  Grace,  the  eldest  daughter, 
married  Philip  Godsall,  Esq.,  now  of 
Iscoid,  Flintshire,  and  has  a  family.  There 
was  also  a  daughter  named  Ann,  who  mar- 
ried Captain  Byam  Martin,  R.N.,  and  died, 
leaving  two  infants. 

Lord  Wynford  died  at  his  seat  called 
Leesons,  in  Kent,  on  Monday,  the  drd 
March,  having  attained  his  77  th  year  in 
December  last. 

So  assiduous  was  he  in  his  duties  whilst 


on  the  bench,  that  his  life  has  frequently 
been  hazarded  by  bis  sitting  in  court  when 
he  should  have  been  confined  to  his  room. 
On  one  occasion,  his  carriage  was  at  the 
door  of  his  house  in  Bedford  Square,  to 
take  him  to  the  Warwick  Assizes,  when  ' 
his  medical  attendant  accidentally  visited 
him  to  take  leave,  and  found  him  in  such 
a  state  of  illness  that  he  immediately  pro- 
ceeded to  the  Secretary  of  State  and  ob- 
tained authority  for  his  lordship's  remain- 
ing in  London  :  it  was  stated,  that  had  he 
not  been  thus  prevented,  he  would  have 
entered  Warwick  a  corpse. 

The  kindness  of  his  heart  was  strongly 
marked  in  his  countenance  ;  and  to  an  eye 
of  the  most  extraordinary  brilliancy  he 
added  a  voice  of  unusud  melody.  No 
judge  ever  presumed  less  on  his  eleva- 
tion than  Lord  Wynford;  to  personal 
vanity  he  was  a  perfect  stranger ;  and  in 
his  earliest  days  he  could  never  have 
shown  more  courtesy  to  the  solicitors  and 
attorneys  of  his  profession  than  in  his  latest 
years,  and  he  spoke  of  them  as  friends  in 
whom  '<  he  would  never  hesitate  to  trust 
his  fortune,  his  ihmtly,  and  his  honour." 

To  this  we  add  the  following  just  tribute 
to  the  memory-of  the  deceased,  extracted 
from  an  able  writer  in  The  Times : — 

"  Lord  Wynford  was  a  man  of  many  and 
varied  accomplishments — a  scholar,  an  orator, 
and  a  lawyer;  a  man  as  highly  distinguished 
for  his  conversational  as  for  his  parliamentary 
talents.  He  was  a  man  of  sudaen  impulses, 
but  of  kindly  feelings ;  of  verv  warm  temper, 
but  in  general  of  most  amiable  deportment* 
It  is  no  flattery  to  sajr  of  him,  that  he  was  an 
able  advocate,  an  upright  though  hasty  judge, 
in  many  respects  an  enlightened  senator,  and 
most  certainly  an  accomplished  gentleman. 
Though  endowed  with  great  intellectual  power, 
he  never  trampled  on  a  fallen  opponent.  No 
man  better  understood  or  seemed  more  heartily 
to  love  that  of  which  Englishmen  are  justly 
proud — ^their maintenance  of  'fair  plav.' '  easily 
excited  to  indignation  against  crime,  ne  always 
seemed  to  re^d  the  offender  with  feelings  of 
deep  compassion.  The  bench  where  he  pre- 
sided was  one  of  justice,  but  it  was  also  one  of 
mercy* 

"  Until  alter  he  had  |)aesed  his  74th  year  h» 
continued  to  take  an  active  part  in  the  business 
of  the  House  of  Lords,  but  the  weight  of  de- 
clining years  warned  him  to  seek  that  repose 
which  befitted  his  advanced  age,  and  to  enjoy 
that  leisure  to  which,  by  a  long  and  laborioua 
life,  he  had  become  honourably  entitled.  Full 
of  years  and  honours,  he  has  left  behind  him 
an  example  which  many  men  of  his  profession 
may  endeavour  to  imitate,  but  which  very  few- 
can  hope  to  exceL" 
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Tfew  BiZZt  m  TwhUammt^ 


NEW  BILLS  IN  PARLUMENT. 


ROMAN   CATHOLICS    RBLIEF. 

This  is  a  biU  for  the  further  repeal  of  en- 
actments impo^ng  pains  and  penalties  upon 
her  Majesty's  Roman  Catholic  subjects  on  ac- 
count of  their  religion.  It  recites,  that  by  7  & 
8  Vict.  c.  102,  the  several  penal  acts  and  parts 
of  penal  acts  therein  mentioned  or  specified 
were  from  and  after  the  passing  of  that  act  re- 
pealed: And  that  notwithstanding  the  pro- 
visions of  such  act,  her  Majesty's  Roman  Ca- 
tholic subjects  do  still  continue  to  be  liable  for 
or  on  account  of  their  religious  beUef  or  pro- 
fession, to  sundry  punishments,  pains,  penalties 
and  disabilities,  ordained  and  enacted  by  cer- 
tain acts  passed  by  the  parliament  of  England, 
the  parliament  of  Great  Britain  and  the  parlia- 
ment of  Great  Britain  and  Ireland,  respectively, 
and  to  which  punishments,  pains,  penalties  and 
disabilities  none  other  of  ner  Majesty's  sub- 
jects are  liable :  And  that  it  is  expedient  that 
all  such  punishments,  pains  and  penalties  as 
aforesaid  shall  be  for  ever  repealed  and  taken 
away :  And  that  it  is  likewise  expedient  that  all 
such  and  so  many  of  the  aforesaid  disabilities 
shall  be  in  like  manner  repealed  and  taken 
away,  as  do  not  in  any  wise  relate  to  the  hold- 
ing of  offices,  judicial,  civil,  collegiate  or  eccle* 
siastical,  or  to  the  presenting  to  ecclesiastical 
benefices,  or  as  do  not  in  any  other  matter  tend 
to  the  better  securing  and  strengthening  the 
present  church  estabtishment,  and  the  present 
civil  government,  and  the  settlement  of  property 
within  this  realm.  The  bill  therefore  proposes 
to  repeal  all  the  provisions  in  former  acts  re- 
lating to  penalties  and  disabilities  of  Roman 
Catholics,  viz:— 1  Eliz.  c  1;  5  Eliz.  c.  1;  13 
Eliz.  c.  2  ;  1  Jac.  1,  c.  4;  3  Jac.  1,  c.  4;  13 & 
14  Car.  2,  c.  4  ;  25  Car.  2,  c.  2 ;  30  Car.  2,  St. 
2,  c.  1 ;  11  &  12  W.  3,  c.  4 ;  18  Geo.  3,  c.  60; 
31  Geo.  3.  c.  32;   10  Geo.  4.  c.  7, 


LAWS    RELATING    TO    PAROCHIAL    8ETTLB- 
MENT,  AND  REMOVAL  OF  THE  POOR. 

The  following  is  the  scope  of  this  bill : — 

I.  Repeals, 

Section  1.  Repeal  of  so  much  of  former  acts 
of  parliament  as  relate  to  settlement  in  parishes, 
ana  to  the  removal  of  the  poor,  whether  Eng- 
lish, Scotch  or  Irish,  or  of  the  Isles  of  Man, 
Scilly,  Jersey  or  Guernsey. 

II.  Settlement. 

2.  Persons  born  before  the  act  to  retain  their 
settlement. 

3.  Other  settlements  declared;  namely,  Ist; 
birth  settlement;  or,  2nd,  father's  settlement t 
or,  3rd,  mother's  settlement.  No  settlemen, 
to  be  derived  from  grandfather,  grandmother 
or  more  remote  ancestor. 

4.  Place  of  birth  proved  by  register  of  birth 
or  baptism. 

5.  Proviso,  that  children  borp  in  union  work- 


houses diall  be  setdod  where  thor  mothers  are 
ehaxveable :  children  bocti  in  district  asylums, 
hospitals,  prisons,  &c.,  or  while  their  mothers 
are  under  orders  of  removal,  shall  not  have  a 
birth  settlement,  but  shall  take  their  parentis 
settlement. 

Replaces,  with  modifications,  9  Geo.  1,  c.  7, 
s.  4,  proviso ;  13  Geo.  3,  c.  82,  s.  5 ;  20  Geo. 

3,  c.  36,  8.  2;  54  Geo.  3,  c.  17,  s.  2,  3 ;  9  Geo. 

4,  c.  40,  s.  49;  and  the  effisct  of,  Dalton,  I6ij, 
and  of  the  cases  R.  v.  Axtley,  2  Bott.,  17; 
Swhley  v.  Wkitehomy  2  Bott.  3. 

III.  ChargeabiUty. 

6.  Declaration,  that  unsettled  persons  are  to 
be  relieved  at  the  charge  of  the  "parish*' 
where  they  are  destitute,  as  if  they  were  settled 
there,  until  they  are  lawfully  removed,  or  their 
destination  there  is  lawfully  at  an  end. 

IV.  Bemoval. 

7.  Persons  chargeable  to  a  "parish"  *m 
which  they  are  not  setdad,  declared  liable  to  be 
removed  to  the  parishes  of  their  setdement, 
with  a  reservation  in  eases  of— 

1.  Married  women.  Such  women  are  not  to 
be  removed  from  their  husbands. 

2.  Legitimate  children.  Such  children  are 
not  to  be  removed  from'  their  father's 
parish. 

3.  Legitimate  and  bastard  children.  Such 
children  are  not  to  be  removed  from  their 
mothers* 

4.  Widows  and  their  families.  These  are 
not  to  be  removable  for  a  year  after  tiie 
husband's  death. 

5.  Widows.  They  are  not  to  be  removed 
from  the  place  of  their  husband's  settle- 
ment and  aeath. 

6.  Persons  chargeable  through  sickness. 
They  are  not  to  be  removed  until  reheved 
forty  days. 

8.  Declaration,  that,  except  wives  and  diil- 
drenwho  are  before  made  removable  to  the 
husband's  or  parent's  parish,  and  persons  re- 
movable to  Scotland,  Ireland,  &c.,  no  person 
shall  be  removable  to  any  odier  parish  than 
that  in  which  they  are  settled. 

9.  Power  to  overseers  to  admit  settlements, 
and  agree  to  amicable  removals. 

10.  Summons  of  persons  liable  to  be  re- 
moved; their  examination;  the  warrant  for 
their  removal.  Proviso  for  the  examination  of 
persons  who  cannot  attend  the  summons. 

Replaces  13  &  14  Car.  2,  c.  12,  s.  1,  as  to 
power  to  remove ;  as  to  complaint  to  ona  j«^ 
tice,  R.  V.  We»tww)dy  2  Bott  782 ;  simunons, 
R.  V.  Wykes,  2  Bott.  818;  hearing  by  tw» 
justices,  ib.;  examination  of  infirm  persons^ 
49  Geo.  3,  c.  124,  s.  4 ;  and  of  prisoners,  59 
Geo.  3,  c,  12,  s.  28. 

1 1.  No  removal  to  be  made  until  afber  forty 
davs'  notice,  unless  the  removal  be  prenofoatf 
suomitted  to.  In  case  of  appeal,  the  Feraoval 
not  to  be  made  untU  such  an  appeal  is  ended. 

Replaces  4  &  5  Will.  4,  c  76,  s.  79^ 

12.  Overseers,  or  persons  employed  by  them, 
mav  execute  the  warrant  of  removal. 

Replaces  54  Geo.  3,  c  17t),  s.  10. 
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13.  Pfenons  procnring  remorads  witlumt 
warrants  made  siibject  to  pcnaMea. 

14.  Delivery  of  paupers  tinder  warrants  of 
removal,  at  the  wonchouse  of  a  parish  or  union,. 
to  be  reprarded  as  delivery  to  the  overseers. 

15.  Suspension  of  the  removal ;  recovery  of 
the  charges  incurred  by  such  suspension ;  ap- 
peal where  such  charges  exceed  ten  pouadsi. 

Replaces  25  Geo.  3»  c.  101 ;  as  to  sick  per- 
sons, R.  p.  Everdon,  2  Bott.,  878 ;  and  as  to 
the  whole  family,  49  Geo.  3,  c.  124,  s.  3 ;  aato 
jurtices' jurisdiction,  49  Geo.  3,  c.  124,  s.  1; 
as  to  notice  of  the  warrant  and  suspension, 

4  &  5  Will.  4,  c.  76,  s.  84. 

16.  Overseers  may  abandon  a  wanant  of 
removal,  paying  the  costs  caused  to  the  other 
party. 

17.  The  clerk  of  the  justices  to  transmit  a 
duplicate  of  every  warrant  of  removal  and  the 
original  depositions  to  the  clerk  of  the  peace. 

IS.  The  clerk  of  the  peace,  on  application, 
to  furnish  copies  to  the  overseers  of  the  parish 
to  which  the  removal  is  directed  to  be  made. 

V. — Appeal  against  warrant  ofremovah 

19.  The  parish  aggrieved  by  a  warrant  of  re- 
moval may  appeal,  giving  notice  of  the  grounds 
of  their  appeal.  Appeal  to  be  respited  only  on 
affidavit  of  special  circumstances.  WarranCs 
of  removal  made  before  the  passing  of  tiaa  act 
may  stSl  be  appealed  aguast,  as  if  the  act  had 
not  been  passed. 

Replaces  13  &  14  Car.  2,  c.  12,  g.  2,  and  3 
Win.  4,  c.  11,  8.  10;  and  as  to  statement  of 
periods  of  appeal,  4  &  5  Will.  4,  c.  76,  s.  81. 

20.  Overseers  may  have  access  to  tiie  pauper 
tonching  his  settlement. 

Replaces  4  &  5  WiU.  4,  c.  76,  s.  80L 

21.  Quarter  sessions  held  fourteen  days  after 
notice  of  appeal,  to  hear  the  appeal,  no  grounds 
to  be  gone  into,  but  such  as  have  hsen  set 
forth  in  the  respondents'  and  appellants'  state- 
ments. 

Rei^aces  8  &  9  Will.  3,  c.  30,  s.  6,  giving, 
however,  jurisdiction  to  sessions  of  places,  not 
counties ;  restriction  to  the  grounds  of  removal 
and  appeal,  4  &  5  Will.  4,  c.  76,  s.  81. 

22.  On  the  trial  of  the  appeal,  the  duplicate 
of  the  warrant,  and  the  original  depositions 
traasmitted  to  the  cleric  of  the  peace,  may  be 
leferred  to  for  certain  purposes. 

83.  Costa  incurred  bv  reason  of  notice  of  re- 
moval, or  of  appeal,  ana  costs  of  trial,  and  costs 
caused  by  statements  of  frivolous  or  vexatious 
.groimds  of  removal  or  appeal,  to  be  awarded 
and  certified  by  the  coiurt ;  recovery  of  such 
costs. 

Replaces  8  &  9  Will.  3,  c.  30,  s.  3*.  and  4  & 

5  Will.  4,  c  76,  8.  82. 

24.  Costs  may  be  taxed  by  the  proper  officer 
at  any  time,  although  the  court  be  not  sitting. 

See  lUgina  v.  Long^  1  Q.  B.  740. 

YI.  Maintenance  of  paupers  under  warrants  of 
removal  and  during  appeal, 

25.  The  cost  of  relief  and  maintenance  of 
persons  under  warrant  of  removal  incurred 


from  the  time  tint  neliee  of  chargealulity  was 
sent,  till  the  time  wkent  the  warrant  ra^bt  1b»- 
fally  be  executed,  to  be  repaid  to  the  parish. 
Proviso  saving  the  provisaons  in  clause  15,  re^ 
specting  suspended  wanants. 
Replaces  4  St  5  WilL  4»  e.  76,  s.  84. 

VII.  Service  of  notices, 

26.  Notices  of  removal,  appeal,  &c.  may  be 
sent  by  post. 

VTII.  Removal  of  poor  horn  in  Scotland,  Ire- 
land,  and  the  islands  of  Man,  Scilly,  Jersey 
and  Guernsey, 

27.  Natives  of  Scotland,  Ireland,  and  the 
islands  of  Man,  Scilly,  Jersey  and  Guernsey, 
not  settled  in  England,  may  be  removed  to  the 
placea  of  their  birth. 

Replaces,  as  to  natives  of  Scotland,  Ireland, 
Man  and  Scilly,  3  &  4  Will.  4,  c.  40,  s.  2 ;  of 
Jersey  and  Guernsey,  11  Geo.  4,  c.  5,  s.  2. 

28.  Justices  in  quarter  sessions  to  make  re* 
gulations  for  such  removals. 

Replaces  3  &  4  WiU.  4,  c.  40,  s.  3  &  4.) 

29.  The  expenses  incurred  by  parishes  in 
such  removals  to  be  repaid  out  of  county  rates. 

Replaces  3  &  4  Will.  4,  c.  40,  s.  5,  with  ad- 
dition of  natives  of  Jersey  and  Guernsey. 

30.  Or  in  London,  by  the  Chamberlain  of 
the  City,  and  levied  by  a  separate  rate. 

Replaces  3  &  4  WiU.  4  c.  40,  s.  6. 

31.  And  in  other  cities  and  places  not  con- 
tributing to  a  county  rate,  by  a  general  rate. 

Replaces  3  &  4  WiU.  4,  c.  40,  s.  7. 

32;  Guardians  of  unions  in  Ireland,  and  the 
heritors  and  kirk  session  or  borough  magis- 
trates in  Scotland,  may  appeal  against  such 
warrants.  Removing  parish  may  abandon  its 
warrant,  on  payment  ot  all  costs  incurred,  in- 
cluding those  of  sending  the  pauper  back  to 
such  parish. 

IX. — Constitution  qf  Unions  for  Settlement, 

33.  Pbor  Law  Commissioners  to  declare 
unions  for  settlement. 

34.  Commissioners  ma)r  in  certain  cases 
delay  declaration  of  any  union  for  the  purposes 
of  settlement. 

35.  Commissioners  may  declare  unions 
under  local  acts  to  be  unions  for  settlement. 

36.  Unions  for  settlement  to  be  as  one  parish 
for  settlement  and  removal. 

37.  Declaration  of  such  unions  to  be  notified 
to  clerks  of  the  peace,  and  published  in  the 
Gazette. 

38.  Guardians  and  their  officers  to  proceed 
in  matters  of  settlement  and  removal. 

39.  Guardians  to  take  up  such  proceedings 
commenced  before  this  act. 

40.  Commissioners  to  declare  the  averages 
of  such  unions. 

41.  Proviso  for  cases  where  monies  have 
been  irregularly  appUed  in  relief  of  the  poor. 

42.  After  the  declaration  of  averages,  the 
expenses  of  the  union  to  be  charged  on  the  re- 
spective parishes  according  to  such- averages. 

43.  Overseers  to  continue  to  retieve  in  stid- 
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den    and   urgent  cases.     Such  relief  to  be 
charged  to  the  respective  parishes. 

44.  Proviso  for  the  repayment  of  loans>  al- 
readjr  partly  discharged,  but  in  different  pro- 
pomons  by  different  parishes. 

45.  Certain  penalties  for  offences  against 
parishes  extended  to  unions  for  settlement. 

X. — Guardians  of  parishes  invested  with  powers 
for  removal  of  poor  persons. 

46.  Boards  of  guardians  of  single  parishes 
mav  act  in  matters  relating  to  the  settlement 
ana  removal  of  the  poor. 

XI. — Construction  and  limitation  of  the  act, 

47.  This  act  to  be  construed  as  one  act  with 
the  Poor  Law  Amendment  Acts. 

48.  Forms  set  forth  in  the  schedule  to  be 
sufficient  in  law,  in  proceedings  imder  this  act. 

49.  The  act  limited  to  Engknd  and  Wales. 

50.  The  act  may  be  amended  this  session. 


LAW  OF  COSTS. 


Panton  v.  Labertouche,  1  Phil.  265 ;  Lantour 
V.  Holcombe,  1  Phil.  262. 

SECURITY   FOR   COSTS   WHERE   THE   PLAIN- 
TIFF  IS  ABROAD. 

Where  the  plidntiff  is  out  of  the  country  he 
will  be  required  to  give  security  for  costs. 
Now,  in  the  first  of  the  above  cases  it  has  been 
determined  by  the  Lord  Chancellor  that  the 
party's  solicitor  cannot  be  the  surety.  In  the 
court  of  common  law  this  is  made  the  subject 
of  an  express  regulation.  The  Lord  Chancellor 
said,  he  thought  the  practice  of  the  solicitors  in 
the  cause  becoming  sureties  for  costs  was  im- 
proper, and  that  the  rule  at  law  being  founded 
upon  sound  policy,  ought,  therefore,  to  prevail 
in  courts  of  equity,  and  his  lordship  made  an 
order  accordingly. 

But  after  security  has  been  given,  the  surety 
may  be  overtaken  by  insolvency.  In  such  a 
state  of  circumstances,  fresh  security  must  be 
])rocured  if  applied  for  within  a  reasonable 
time.  In  the  second  of  the  above  cases,  after 
a  decree  dismissing  the  bill  with  costs,  it  ap- 
peared that  the  suretv  had  become  bankrupt. 
The  plaintiff,  nevertoeless,  although  still  in 
foreign  parts,  presented  a  petition  of  rehearing ; 
whereupon  the  defendant  moved  that  he  might 
be  ordered  to  give  better  security  for  tibe  costs, 
or  that  the  appeal  might  be  stayed. 

The  Lord  Chancelhr  said,  "  He  should  order 
the  plaintiff  to  find  a  new  securitjr  within  four- 
teen da^.  The  delay,  however,  m  making  the 
application,  had  been  such  that  he  did  not 
imnk  he  should  be  justified  in  staving  the  hear- 
ing of  the  appeal,  tne  briefs  having  been  de- 
livered and  counsel  instructed  before  the  mo- 
tion was  made.  He  would,  therefore,  hear  the 
appeal,  and  it  would  be  for  him  to  consider, 
when  he  had  heard  it,  what  he  would  do  in 
case  the  security  should  not  in  the  meantime 
have  been  uerfected* 


RULES  AND  ORDERS  MADE  BY  THE 
COURT  OF  BANKRUPl'CY. 

(Concluded  from  p.  365,  ante.) 


No.  4. 

Temporary  protection  from  arrest,  7^8  llet. 
c.  70. 

In  the  Court  of  Bankruptcy, 

London,  the         day  of  184     . 

Whereas 
a  debtor  unable  to  meet  his  engagements  with 
his  creditors,  and  not  being  a  trader  within 
the  meaning  of  the  statutes  now  in  force  re- 
lating to  bwikrupts,  did  on  the  day  of 
witn  ^e  concurrence  of  one  third 
in  number  and  value  of  his  creditors,  present 
his  petition  to  this  honourable  court,  under  die 
provisions  of  the  statute  passed  in  the  parlia- 
ment h  olden  in  the  seventn  and  eighth  years  of 
the  reign  of  her  present  Maj«rty  Queen  Vic- 
toria, intituled  "An  act  for  facilitating  arrange- 
ments between  Debtors  and  Creditors.''  I, 
one  of  the  Commissioners  of  her  Majesty's 
Court  of  Bankruptcy,  having  examined  into  Ac 
matter  of  the  said  petition  in  manner  dimrted 
by  the  said  act,  and  being  satisfied  thereupon 
of  the  sevend  mattera  required  by  the  said  act, 
do  hereby  direct  that  a  meeting  of  aU  the  cre- 
ditora  of  such  petitioning  debtor  be  convened 
at  on  the  day  of 
at  o'clock  in  the  noon. 
And  I  appoint  an  official 
assignee  of  this  court^'  pre^dent  of  soch  meet- 
ing, to  preside  thereat,  and  renort  the  resdla- 
tions  thereof  to  me.  And  I  ao  hereby  order 
that  the  said  ,  shall  be 
protected  and  free  from  arrest,  pursuant  to  the 
terms  of  the  said  statute,  from  the  date  hereof 
until  the        day  of  (*) 

Connnissioner. 


In  the  Coiurt  of  Bankruptcy. 

I,  one  of  the  Commissioners  of  her  Bligesty't 
Court  of  Bankruptcy  authorised  to  act  in 
the  matter  of  the  within-mentioned  peti- 
tion, do  hereby  extend  the  protectioa  of 
the  S£dd 
till  the  day  of 

Con     • 


In  the  Court  of  Bankruptcy. 

I,  one  of  the  Commissionen  of  Her  Majesty's 
Ceurt  of  Bankruptcy  authorised  to  act  in 


«  Or  "  Registrar,"  or  "  one  of  the  principal 
creditors  of  nie  said  petitioner."  See  the  act, 
sect.  3. 

^  If  any  limitation  or  condition  to  the  pro- 
tection, insert  here.    See  the  act»  sect.  7« 
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the  matter  of  the  within-mentioned  peti- 
tion, do  hereby  extend  the  protection  of 
the  said 
till  the  day  of 

CbmmissbncT. 


In  the  Court  of  Bankruptcy. 

I,  one  of  the  Commisaioners  of  her  Majesty's 
Court  of  Bankruptcy  authorised  to-  act  in 
the  matter  of  the  within-mentioned  peti- 
tion,  do  hereby  extend  the  protection  of 
the  said 
till  the  day  of 

Commissioner. 


No.  5. 
First  notice  to  credit&rs,  7  4"  8  Viet,  c,  70. 

Take  notice,  that 
has  presented  a  petition  to  her  Majesty's  Court 
of  Bankruptcy,  praying  that  a  certain  proposal 
«et  forth  in  his  petition  should  be  carried  into 
effect  under  the  sunerintendence  and  control  of 
the  said  court;  ana  that 
one  of  the  commissioners  of  the  said  court, 
having  examined  into  the  matter  of  the  said 
petition,  has  directed  that  a  meeting  of  all  the 
creditors  of  the  said 
should  be  convened  at 
at  which  meeting      ^ 
is  to  preside. 

You  are  returned  by  the  said 
as  a  creditor  for  the  sum  of  £ 

A  copy  of  the  petition  is  lodged  with  the 
said 
at  his 

where  it  is  open  for  your  inspection  between 
the  hours  of  and  daily. 

Should  it  be  inconvenient  to  you  to  attend 
the  said  meeting,  you  can  appoint  any  person 
by  writing  to  be  your  agent  to  vote  at  such 
meeting. 

Messenger. 

TsRMB  OP  Proposal. 
[Copy  the  terms  from  the  petitwn.'] 


No.  6. 


Second  notice  to  creditors,  7  ^S  Viet.  c.  70. 

Take  notice,  that 
having  presented  a  petition  to  her  Majestjr's 
Court  of  Bankruptcy,  praying  that  a  certain 
proposal  set  forth  in  his  petition  should  be 
carried  into  effect  under  the  superintendence 
and  control  of  the  said  court,  and 
one  of  the  commissioners  of  the  said  court, 
having  examined  into  the  matter  of  the  said 
petition,  directed  that  a  meeting  of  all  the 
creditors  of  the  said 
should  be  convened  at 
at  which  meeting 
was  to  preside;  and  such  meeting  having  been 
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duly  held,  and  the  proposal*  of  the  said 

which  now  lies  for  inspection 
at  and 

the  terms  of  which  are  hereunder  stated  having 
been  assented  to  by  the  requisite  majority  of 
the  creditors  then  present,  a  second  meeting  of 
creditors  has  been  appointed  to  be  held  at 

pursuant  to  the 
statute,  for  the  purpose  of  the  creditors  at 
such  second  meeting,  or  three  fifths  in  num- 
ber and  value  of  all  the  creditors  then  present, 
or  nine  tenths  in  value,  or  nine  tenths  in  num- 
ber whose  debts  exceed  20/.,  considering  the 
propriety  of  agreeing  to  accept  such  arrange- 
ment or  composition  as  was  assented  to  at  the 
said  first  meeting  of  creditors. 

Messenger. 

Tkrms  op  Proposal. 
[Copy  the  terms  from  the  petition.] 


No.  7. 


Certificate  of  the  filing  of  resolution  or  agree^ 
m«it  for  compromise,  confirmed  by  the  com- 
missioner,  and  protection  from  arrest  e»- 
dorsed  therein,  74-8  Vict,  c,  70. 

In  the  Court  of  Bankruptcy. 

London,  day  of  184  . 

Whereas 
of  a  debtor, 

unable  to  meet  his  engagements  with  his  cre- 
ditors, and  not  being  a  trader  within  the 
meaning  of  the  statutes  now  in  force  relating 
to  bankrupts,  did  on  the  day  of 

with  the  concurrence  of  one  third 
in  number  and  value  of  his  creditors,  present 
his  petition  to  this  honourable  court,  pur- 
suant to  an  act  passed  in  the  parliament  holden 
in  the  seventh  and  eighth  years  of  the  reign 
of  her  present  Majesty  Queen  Victoria,  in- 
tituled "  An  act  for  facilitating  arrangements 
between  debtors  and  creditors :"  And  whereas 
the  commissioner  appointed  to  examine  into 
the  matter  of  the  said  petition  was  satisfied 
of  the  truth  of  the  several  matters  alleged  in 
such  petition,  and  that  the  said 

was  entitied  to  the  benefit  of  the  said 
act :  And  whereas  such  meetings  of  creditors 
as  by  the  said  act  are  required  have  been  duly 
held,  and  certain  resolutions  or  agreements 
have  been  made,  whidi  I,  the  commissioner, 
acting  in  the  matter  of  the  said  petition,  think 
reasonable  and  proper  to  be  executed  under 
the  direction  of  this  court,  and  have  therefore 
caused  the  same  to  be  filed  and  entered  of 
record  therein,    and   do   hereby  certify  the 


Commissioner. 


Registrar. 


The  within-named 
is  hereby  protected  from  arrest  at  the 


*  Or  ''a  modification  of  the  proposal  of  he 
said  "  as  the  case  may  be. 


3as 


Aifai  mtd  OtdBn.-^ne  Jtt>wiiiyi»  earlgfeflte  IMf. 


suit  of  anv  pen<a  bonp^  ft  creditor  at  ikm 
date  of  the  withiii-awntioDed  petition, 
and  having  had  such  notice  as  by  the 
withiu-mentiooed  acl  b  lequired^  until 
the  day  of  184    ,  pro- 

vided that  this  protectbm  shall  aot  be 
Taiid  in  favour  of  the  said 
if  he  &haU  be  proved  to  have  been  about 
to  abscond  beyond  the  jurisdiction  of  this 
court,  or  if  he  has  concealed  or  is  con- 
cealing; any  part  of  hia  estate  and  effects, 
nor  against  anv  creditor  whose  debt  has 
been  contracted  by  reason  of  any  mamer 
of  fraud  or  breach  of  tnsst 

Conunissioner. 


No.  8. 


Certificate  to  trustee,  7  ^S  Vict.  e.  70. 
In  the  Court  of  Bankruptcy. 


Whereas 


London, 


184 


of 

a  debtor,  unable  to  meet  his  engagements  wkh 
his  creditors,  and  not  being  a  trader  within 
the  meaning  of  the  statutes  now  in  force  relat- 
ing to  bankrupts,  did  on  the  danr  of 

with  the  concurrence  of  one  tnird 
in  number  and  value  of  his  creditors,  present 
his  petition  to  this  honourable  court,  under 
the  provisions  of  the  statute  made  and  passed 
in  the  parliament  holden  in  the  sevenm  and 
eighth  years  of  the  reign  of  her  present  Ma- 
jesty, intituled  "  An  act  for  facilitating  ar- 
rangements between  Debtors  and  Crec^tors," 
praying  that  a  certain  proposal  therein  con- 
tained should  be  carried  into  effects  under  the 
superintendence  and  control  of  the  said  court ; 
and  the  said  petition  has  been  duly  filed  in 
court :  And  whereas 

one  of  the  commissioners  of  the  court  acting 
in  the  matter  of  the  said  petition,  caused  cer- 
tain meetings  of  the  creditors  of  the    said 

to  be  held, 
pursuant  to  the  said  act :  And  whereas  a  cer- 
tain resolution  or  agreement  was  duly  assented 
to  at  such  meetings  of  creditors,  which  the 
said  commissioner,  thinking  the  same  to  be 
reasonable  and  proper  to  be  executed  under 
the  direction  of  the  said  court,  caused  to  be 
filed  and  entered  of  record  therein :  And 
whereas  the  sud  resolution  or  agreement  has 
been  fully  carried  into  effect,  and  a  meeting  of 
the  creditors  of  the  said 

has  this  day  been  held  before  me, 
the  commissioner  acting  in  the  matter  of  the 
said  petition,  and  I  am  satisfied  that 

the  trustee  appointed 
to  carrv  the  said  resolution  or  agreement  into 
effect,  has  fully  performed  his  tmst,  I  herebr 
certify  the  same,  under  my  hand  and  seal, 
this  day  of  184  . 

Commissioner. 


Certificate  to  petQioning  debtor,  7  4*  8  Vict. 
c.  70. 

In  the  Gout  of  Bsnkniptcy . 

London,  184  . 

Whereas 
of  a  debtor 

unable  to  meet  his  engagemeBls  with  his  cre- 
ditors, and  not  bong  a  trader  within  the 
meaning  of  the  statutes  now  in  force  relating 
to  bankrupts,  did  on  the  D^  of 

with  the  concurrence  of  one  mird 
in  number  and  value  of  his  creditors,  present 
his  petition  to  this  honourable  court,  under 
the  provisions  of  the  statute  passed  in  the 
parliament  holden  in  tho  seventh  and  eighth 
jpears  of  the  reign  of  her  present  Majesty,  in- 
tituled "  An  act  for  facilitating  arranjgements 
between  Debtors  and  Creditors,"  praying  that 
a  certain  proposal  therein  contained,  or  such 
modification  thereof  as  by  the  majority  of  his 
creditors  might  be  determined,  should  be  car- 
ried into  effect,  under  the  superintendence  and 
control  of  the  said  court;  and  the  said  peti- 
tion has  been  doly  filed  in  court :  And  whereas 

one  of  the  com- 
missioners of  the  said  court  acting  in  the 
matter  of  the  said  petition,  caused  such  xaeet- 
ings  of  the  creditors  of  the  said 

to  be  held  as  are  directed  by  the 
said  act :  And  whereas  a  certain  resolution  or 
agreement  was  dulv  assented  to  at  such  meet- 
ings of  creditors,  wnich  the  said  commissioner, 
thinking  to  be  reasonable  and  proper  to  be 
executed  under  the  direction  of  the  said 
court,  caused  to  be  ffled  and  entered  of  re- 
cord therein:  And  whereas  the  said  resolu- 
tion or  agreement  has  been  fully  carried  into 
effect,  BiA  a  meeting  of  the  creditors  of  the 
said 

has  this  day  been  held  before  me,  the  commis- 
sioner acting  in  the  matter  of  the  said  peti- 
tion, and  I  am  satisfied  that 
the  trustee  appointed  to  carry  the  said  resolu- 
tion or  agreement  into  effect,  has  fully  per- 
formed his  trust,  I  hereby  certify  the  several 
matters  aforesaid,  under  my  hand  and  seal, 
this  day  of  184  . 

Commisttoner. 


THE   ATTORNEYS*   CERTIFICATE 
DUTY. 

Amon«8T  the  measures  adopted  for  eflEecting 
a  repeal  or  reduction  of  this  tax,  we  may  men- 
tion that,  besides  petitions  from  several  of  the 
provincial  law  societies,,  the  Incorporated  Law 
Society,  on  the  22nd  of  February,  afiixed  the 
common  seal  of  the  society  to  a  petition  con- 
taining the  following  statements : — 

*'  That  by  the  act  25  Geo.  3,c.  80,forgraat- 
ing  duties  on  certificates  to  be  taken  out  by 
solicitors,  attorneys,  and  otiiers,  every  attorney) 
solicitor,  and  proctor  was  required  to  take  out 
an  annual  certificate  on  which»  if  he  nsided  in 
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London  or  WettaHDstcr,  or  withhi  the  BiUs  of 
Mortnlity,  tliere  was  charged  a  stamp  dirtv  ol 
5/.,  and  if  he  resided  in  asy  other  part  of  Great 
Britain,  a  stamp  duty  of  31. 

**  That  such  annval  certificate  datiM  hwrt  by 
various  acts  been  increased,  and  ultimately,  in 
1815,  by  the  55  Geo.  3»  c.  184,  the  following 
annoal  daties  were  imposed  upon  every  attor- 
ney, solicitor,  and  proctor : 

*'  On  those  practising  within  the  limits  o£ 
the  twopenny  post,  who  have  been  ad- 
mitted for  three  years  or  upwards    .    £12 
"On  those  not  admitted  so  long    .        .        6 
"  On  those  residing  elsewhere,  who  have 

been  admitted  three  years        .        .        8 
"  On  those  not  admitted  so  lonj(    .        .        4 

"  That  by  the  last^mentioned  act  a  stamp 
of  120/.  is  also  charged  upon  all  articles  of 
clerkship  to  an  attorney,  soucitor,  or  proctor, 
and  a  further  duty  of  25/.  upon  his  admission. 

"  That  by  a  return  made  to  your  honourable 
house  by  the  registrar  at  the  Stamp  Office, 
bearing  date  the  2Snd  May,  1833,  the  number 
of  attorneys,  solicitors,  and  proctors  who  paid 
the  stamp  duties  for  their  certificates  mnn 
Easter  Term  1819  to  Easter  Term  1820,  was 
6,764,  and  the  amount  recdved  for  such  duties 
was  57,646/. ;  and  from  Easter  Term  1835?  to 
Easter  Term  1833  the  number  of  certificated 
attorneys,  solicitors  and  proctors  was  9,221, 
and  the  sum  received  for  certificates,  79>006/. 

"  That  the  number  of  certificates  issued  by 
the  registrar  of  attorneys  and  solicitors  ap- 
pointed by  the  6  &  7  Vict.  c.  73,  between  the 
15th  November,  1843,  and  the  15th  November, 
1844,  was  9,901,  and  the  amount  of  certificate 
duty  paid  thereon  in  that  year  was  90,000/.,  or 
thereabouts. 

"  That  it  appears  by  a  return  made  to  your 
honourable  house,  pursuant  to  an  order  aated 
6th  June,  1833,  that  the  duties  on  540  articles 
of  clerkship  to  attorneys  and  solicitors  received 
between  Easter  Term  1832  and  Easter  Term 
1833  amounted  to  64,800/. 

"  That  such  duties  since  that  time  have  in- 
creased in  proportion  to  the  mmiber  of  certifi- 
cates issued. 

"  That  the  annual  warn  of  9,000/.,  or  there- 
abouts, is  also  paid  on  the  admission  of  attor- 
neys, solicitors,  and  proctors  into  the  superior 
courta. 

"  That  the  stamp  duties  so  paid  for  articles 
of  clerkship,  admissions,  and  certificate  duty, 
amount  to  the  sum  of  170,000/.  annually. 

"  That  no  profession  except  that  of  your 
petitioners  is  charged  with  similar  stamp  duties, 
nor  are  the  same  nor  any  annual  stamp  duties 
imposed  on  the  higher  bruich  of  the  legal  pro- 
fession. 

**  That  such  duties  are  not  foimded  on  any 
just  principle  of  taxation,  and  are  partially  and 
unequally  borne." 

To  this  petition  we  may  add  the  following 
letters  on  the  subject  :— 

A  Correspondent  (P.  R.  A.)  states  firom 
an  authority,  whose  accuraey  we  doubt,  that 
no^ng  will  be  done  with  the  certificate  dnty 


this  seasion*  tlunagh  agitation  may  be  serrice- 
able  against  next  year.  But  why  (aaiys  onr 
eoireqpondent)  ecmtinue  a  ^stem  of  c^icsaion 
and  breach  of  contract  another  year  ?  Why  are 
a  nmnber  of  individoals  and  fsmiliee,  who  can 
hardly  hve,  to  be  cmelly  and  uxxjually  treated 
lor  another  twdve  months  ?  There  used  to  be 
soae  attorneys  in  parliament^  are  there  ttoi» 
now  i  Can  no  one  be  fimnd  to  call  the  atten- 
tion of  the  kgiaktnre  to  a  flagrant  in|astice^ 
Conld  not  a  Apotation  wait  on  some  member 
of  parliament  ?  Surely  Sir  Robert  Peel,  who 
gives  audience  to  traaers  of  all  descriptions, 
win  favour  the  attorneys  with  half  an  heat  of 
his  time,  andean  anything  be  nnie  easy  than 
to  show  him,  not  only  that  the  tax  is  in 
itself  wrong,  but  that  it  is  in  fact  wmeeeBsmy? 
and  if  he  rodly  wanto  the  150^0002.  per  annum, 
it  may  be  got  in  a  dozen  different  ways  by  a 
duty  of  one  shilling  on  every  action  at  law  or 
suit  in  chancery,  or  on  certain  parts  of  such  ac- 
tions or  suits,  as  may  be  determined  on. 

Besides,  the  state  having  taken  the  money 
of  the  solicitors  on  the  faith  of  their  business 
continuing,  has  broken  that  contract,  and  is 
bound  to  make  compensation  as  much  as  to  a 
taxing-master  or  any  compensated  officer  who 
paid  money  for  his  place  to  individuals,  whereas 
we  have  paid  it  to  our  country*  The  abolition 
of  the  certificate  duty  win  be  a  mere  hutal- 
ment. 


I  am  A  member  .of  the  kgal  profession^  but 
for  reasons  not  necessary  to  be  stated,  am  com- 
pelled to  undertake  the  duties  of  a  managing 
clerk  at  a  salary  of  1602.  per  annum,  and  in 
consequence  have  to  pay  4/..  16*.  towards  the 
income  tax,  which,  in  addition  to  my  certificate 
duty  8/.,  makes  my  contribution  to  the  revenve 
12/.  I6r.  I  am  obhged  to  assume  a  degree  of 
respectabihty,  and  I  leave  it  for  your  readeva 
to  judge  whether,  as  regards  myself  and  othera 
similarly  circumstanced*  the  certificate  duty  is 
an  equitable  tax  or  not. 

Omboa. 


STAMP   DUTY   ON  ARTICLES  OP  CLERKSHIP. 

Sir, — I  have  waited  hitherto  in  the  hope 
that,  amongst  the  many  letters  addressed  to 
you  on  the  si^bjec^  of  the  stamp  duties  to  which 
the  profession  are  peculiarly  subject,  some  abler 
pen  than  mine  would  have  so  far  deviated 
from  what  appears  to  be  the  beaten  track  of 
complaint,  as  to  have  touched  upon  one  which 
I  humbly  coQceivei  to  be  £ar  worse  in  its  prin- 
ciple ana  more  onerous  than  the  amxuol  certifi- 
cate duty.  Need  I  say  that  I  refer  to  the  duty 
on  the  articles  of  clerkship  ?  which  is  a  burden 
imposed  solely  on  articled  clerks  to  solicitors. 
In  no  other  profession  or  business  is  a  stamp 
requisite  which  has  no  reference  to  the  amount 
of  premium.  This  is  a  position  which  cannot 
with  truth  be  taken  against  the  certificate  duty, 
many  other  professions  and  businesses  requiring 
an  annual  stamped  license,  and  some  of  them 
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of  much  larger  amount ;  for  instance^  bankers, 
auctioneers,  &c.^ 

It  will  no  doubt  be  objected,  that  Bucha 
duty  as  that  on  articles  of  clerkship  is  requisite 
as  a  means  of  keeping  the  profession  select  and 
preventing  improper  persons  from  entering  it. 
rhe  necessity  of  such  check  I  admit;  but  I 
conceive  it  is  put  on  in  the  wrong  place.  How 
many  parents  are  there  who  have  paid  this 
odious  tax,  in  addition  to  a  heavy  premium 
with  their  sons,  and  then,  from  deaui  or  other 
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*'  The  banker's  licence  is,  we  believe,  by 
way  of  commutation  for  the  receipt  stamp 
duty. — Ed. 


have  foand  it  all  lost  money.  And 
again,  how  many  are  there  who  are  not  ad- 
mitted for  years  after  the  expiration  of  their 
articles,  ana  to  whom  the  bare  interest  of  the 
money  might  be  an  object.  What,  therefore,  I 
woula  propose  is,  to  transfer  the  120/.  from  the 
articles  to  the  admission;  and,  if  considered 
re<juisite  for  the  purpose  of  revenue,  charge  the 
articles  with  the  present  admission  du^.  This 
I  apprehend  will  be  quite  a  sufficient  cneck  on 
too  needy  a  person  entering  the  profession, 
while  it  will  prevent  the  glaring  mjustice  of 
compelling  a  person  to  pay  an  enormous  stamp 
duty  to  qualify  him  for  a  profession  he  far 
years  cannot,  and  may  never,  enter. 

A.  B. 


CANDIDATES  WHO  PASSED  THE  EXAMINATION. 
Hilary  Term,  1845. 


Names  of  Candidates.  7b  wham  Articled,  Assigned,  Sfc. 

Adams,  Uewlyn Joseph  Piers,  Ruthin 

Austin,  Isaae  L'Estrange  Southgate        •        .  John  Peter  Fearon,  1,  Crown  Office  Row,  Inner 

Temple 

John  Hemming,  Weymouth 
Bonnor,  George Benjamin  Bonnor,  Gloucester 

Edward  Washboum,  Gloucester 

Brandt,  Charles  Henry Henry  Charlewood,  Manchester 

Buttery,  John  Hopkinson       ....  John  Buttery,  Nottingham 
Calder,  Edward Luke  Thompson,  Yonc 


Camochan,  Thomas  Harsley 


Comock,  Thomas  Morris 


Corser,  Edward 
Croome,  John  Wise 
Cunningham,  Charles,  the  younger 

Davenport,  Frank  Baddeley  . 
Domvule,  William  Henry 
Dixon,  William 
Dryden,  Erasmus  Henry 
Dunn,  William  Laidler  . 
Fendall,  Thomas  Halcott 
Frere,  Edward  Daniel     . 


Gardner,  Robert 


George  William  Griffith 

Goater,  Thomas 

Harrison,  William  Frederick 


Hayward,  Charles  Francis 
Heming,  William  Waters 


Henderson,  Alfred 
Hodgson,  Charles  . 


Hutchinson,  Bury  Victor 
Ives,  James    . 


Jackson,  John  Thomas  Dodd 


Frederick  Hawksley  Cartwright  Bawtry,  the 
younger,  York 

Charles  Bell,  36,  Bedford  Row 
lITilliam  Greaham,  3,  Castle  Street,  Holbom 

Joseph  Benson,  Gray's  Inn  Square 

Darnel  Comthwute,  14,  Old  Jewry  Cham- 
bers 
Henry  Corser,  Stourbridge 
Robert  Wilton,  Gloucester 
Charles  Williams,  19,  Ely  Place,  Holbom 

John  Galsworthy,  19,  Ely  Place 
William  Hardiiur,  of  Burslem 
Henry  Denton,  Lincoln's  Inn 
Robert  Maugham,  100,  Chancery  Lane 
William  Dryden,  Kingston-upon-Hull 
John  Anderson  Pybus,  Newcastle-upon-Tyiie 
Philip  Reeve,  Lincoln's  Inn 
John  Geoive  Smith,  Chiton 

George  Concanen,  5,  liacdnVInn-Fields 
Arthur  Haymes,  L«unington  Priors 

Thomas  William  Capron,  Savile  Place,  New 
Burlington  Street 
Thomas  George,  Cardegan 
William  Henry  Moberly,  Southampton 
Robert  Wilson,  1,  Copthall  Buildings 

Charles    Kaye   Freshfield,    5,    New  Bank 
Buildings 
John  Hayward,  Dartford 
Benjamin  Alpin,  Banbury,  now  of  5,  Fnrmval's 

Inn 
James  Terrell,  St.  Barthokimew's  Yard,  Exeter 
John  Dodsworth,  Selby 

Mark  Fothergill,  Selby 

Robert  Benton  Porter,  Howden 
George  Barham,  7,  Staple  Inn 
Herbert  Sturmey,  8,  Wellington  Street,  LoDckm 

Bridge,  Southwaric 
John  Richards,  the  younger,  Reading 

William  Burridge,  We  " 
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James,  John  Gwynoe Francis  Lewis  Bodenliam,  Hereford 

Johnstone,  WiHiam  Paul        ....  John  Owen,  Manchester 
Knowles,  Charles  James         •        ;        .        .  William  Cooper,  Shrewshuxjr 

*  Leach,  Francis William  Henderson,  of  Lancaster  Place 

Mackrell,  William  Thomas     ....  John  Lawrens  Bicknell,  25,  Ahin^don  Street, 

Westminster 

Marsh,  Robert William  Fretwell  Hoyle,  Rotherham 

Martin,  Thomas James  Kine,  19,  Gracechurch  Street 

Martineau,  Hubert Philip  Martineau,  29,  Montague  Place,  Bedford 

Square 
William  Malton,  60,  Carey  Street,  Lincoln's 
Inn 

Mlieod,  Bentley Henry    Lowe,    22,   Southampton    Buildings, 

Chancery  Lane 

Merrifield,  Thomas Thomas  Scare  Menifield,  Wainfleet 

Moore,  William Anthony  John  Moore,  Bishopswearmouth 

Nail,  William George  Nail,  Shipston-upon-Stour 

Owen,  Arthur  Watkin Conner  Oldfield,  Holywell,  Co.  Flint 

Hugh,  Roberts,  of  Mold 

Owen,  Frederick Henry  Owen,  Worksop 

Pearce  William      - Thomas  Coombs,  the  elder,  Dorchester 

Perkins,  Richard,  the  younger         .        •        .   Richard  Perkins,  the  elder,  late  of  15,  Gray's 

Inn  Square,  now  of  15,  Regent  Street 

IHgott,  Horatio Edward  DanieU,  Colchester 

Pinniger,  John  Alexander  Mainly   •        .        .  Broome  Pinniger,  Chippenham 

Henry  Seymour  Westmacott,  1,  Gray's  Inn 
Square 
Probert,  Charles  Kentish        ....  Thomas  Probert,  Safiron  Walden,  and  New- 
port 
|Uphael«  Lewis,  the  younger  .        •        •        •  Rowland  Nevitt  Bennett,  2,  New  Street,  Lin- 
coln's Inn. 
Reere,  Richard  Henry    •        •        •        •        »  Edmund  Norton,  Lowerstoft 

Rhys,  Charles  Thomas Alexander  Cuthbertson,  Neath 

Richardson,  Philetus Frederick  Halsey  Janson,  4,  Basinghall  St. 

Robinson,    Philip  Vyvyan,    (formerly  Philip 

Vyvyan) Helstone,  Redruth. 

Ruck,  Adam  Joseph John  Monckton,  of  Maidstone 

Rutherford,  John George  Rutherford,  13,  Lombard  Street 

Scott,  Montagu  Douglas         •    -   •        .        .   George  Concanen«  5,  Lincoln's-Inn-Fields 

Shoosmith,  William John  Hensmen,  Northampton 

Smith,  Frederick     • John  George  Smith  ana  Frederick  Edward 

Smith,  of  Crediton 

Spaxham,  Henry  Mills Henry  Rogers,  late  of  Thetford 

Thomas  Cookson  Kenyon,  Brandon,  Suffolk 
Thomas  Borrett,  35,  Lincoln's-Inn-Fields 

Spooner,  Thomas Sommersby  Edwards,  Long  Buckley 

Thomas  Ingram,  Leicester 

Stevens,  Richard Edward  Wilson  Banks,  Witham 

Swainaon,  William John  William  James  Dawson,  7*  Charlotte  St., 

Bloomsbury 
Thompson,  John  Mawlen       ....  John  Atkins^  5,  White  Hart  Court,  Lombard 

Street 
Thurston,  Obed  Edward         ....  Thomas  Grossman,  Thombury 
Traven,  William  Thomas  Locke     .        .        •  Ridph  Thomas  Brockman,  Folkstone 

Edward  Watts,  Hythe 
Tucker,  Andrew,  the  younger         .        •        •  John  Henry  Benbow,  1,  Stone  Buildings,  Lin- 
coln's Inn 
Vaughan,  Samuel  Bradford    ....  Frederick  John  Manning,  30,  Craven  Street, 

Strand 

Wake,  Bernard Bernard  John  Wake,  Sheffield 

William  Wake,  Sheffield 

WaUer,  Thomas  Henry William  Saltwell,  Carlton  Chambers,  Regent 

Street 

Ward,  Charles  Edward Francis  Ridout  Ward,  Bristol 

Welchman,  Charles  John        ....  Robert  Frederick  Welchman,  Southam 
Yatman,  Herbert  George        ....  Charles  Druce,  the  younger,  10,  Billiter  Square 

Yorke,  Henry George  Croxton,  Oundle 

Henley  Smith,  Wamford  Court,  Throgmor- 
ton  Street. 
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Supmitr  Courts:  Lord  Ciamedhr^ 


RECENT  DECISIONS  IN  THE    SUPE- 
RIOR COURTS. 

[Eeportedby  Wm.  Finnklly,  Eso^  Barrister 
at  LmcJ] 

PRACTICE. — SUPPLEMENTAL  ANSWER. 

A  defendant  aUowed,  after  the  cause  is  set 
down  for  hearing,  to  put  in  a  supplemental 
answer  to  correct  an  error  of  a  date  recently 
discovered  to  have  been  am/ru^  stated  m 
his  former  answers,  although  the  correction 
makes  the  answer  a  perfect  legal  drfence  to 
a  just  demand.  In  such  a  case  the  defen- 
dant must  pay  all  the  expenses  caused  to  the 
pUnntiffby  the  supplemental  answer. 

This  was  an  appeal  motioii  to  dischai^  an 
order  of  the  Master  of  the  Rolls,  allowing  the 
defendant  to  put  in  a  supplemental  answer  to 
yp^  a  mistake  of  a  date  which  he  recently 
discovered  in  his  former  answers. 

The  defendant  was  one  of  the  trostees  and 
executors  under  the  will  of  the  fether  of  the 
plaintiff,  Marian  Fulton.  The  defendant  alone 
proved  the  will,  and  the  trust  monies  were 
lodged  in  the  baonkinff  and  commerdal  house 
^Fmrason  &  Co.,  of  Calcutta,  of  wluch  firm 
nie  defendant  was  himself  a  member.  That 
house  fefled  in  1833 ;  and  in  June  1836  the 
defendant  and  his  partners  took  the  benefit  of 
the  Insolvent  Debtors'  Act  then  in  force  in 
Calcutta.  He  then  ffot  into  business  again, 
and  acquired  considerable  property.  The 
plaintiff  was  all  that  time  under  age,  and  re- 
siding in  Scotland;  but  having  attained  her 
age  of  21  years  in  1843,  and  finfing  tlie  defen- 
dant in  this  country,  she  filed  her  bill  against 
him  for  an  account  of  the  trust  monies. 

The  defendant,  in  his  answer,  admitted  the 
tousts,  and  that  he  was  a  partner  in  the  firm  of 
Ferguson  &  Co.;  and  he  stated  that  he  was 
dm*argcd  in  the  Insolvent  Debt6rs'  Court,  in 
India,  %n  April,  1835,under  the  Insolvents' Acts 
then  in  force  there.  Parts  of  the  answer  were  ex- 
cepted to,  and  the  exceptions  were  allowed; 
and  the  defendant  put  m  a  further  answer, 
stating  his  discharge  as  before. 

After  replication  filed,  and  the  cause  was  set 
down  for  hearing,  the  defendant  was  reminded 
that  it  wis  in  June  1836  that  he  obtained  his 
discharge  in  the  Insolvent  Debtors'  Court. 

In  his  affidavit  in  support  of  his  motion  at 
theKolls  for  leave  to  file  a  supplemental  an- 
swer to  correct  that  part  of  lus  former  answers, 
he  stated  that  he  fell  into  the  error  by  a  slip  of 
memory,  in  consequence  of  his  not  having  any 
documents  with  him  in  this  country  to  show 
him  the  true  date  of  his  discharge,  but  being 
latefy  informed  that  the  Calcutta  Gazette  a£ 
veiliseineulB,  containing  the  notices  of  insol- 
vents  in  India,  were  transmitted  to  and  gazet- 
ted m}  his  country,  he  searched  the  gazettes, 
and  discovered  the  error  of  the  date  for  the 
first  time  on  the  6th  of  Decendter.  The  motion 
was  made  at  the  Rolls  on  the  ipth  of  Decem- 
ber, and  was  granted. 


Mr.  Wakefield  and  Mr.  Toller,  for  the  a|ipeal 
motion,  commented  on  the  dishonesiy  6i  die 
defence  that  was  set  up  by  defendant  against 
this  just  claim,  and  insisted  that  he  was  not 
entitled  to  the  indulgence  he  asked*  having 
sworn  two  former  answers  stating  his  discharge 
in  April  1835.  If  the  defendant  had  been  &• 
charged  in  that  year,  his  discharge  must  hav« 
been  under  the  act  9  G.  4,  c.  73,  and  did  ooi 
extend  to  an  extinction  of  his  liabilities  to  par- 
ties in  this  country ;  whereas  a  discharge  under 
the  4  &  5  W.  4,  c.  79,  of  which  he  now  wished 
to  avail  himself,  would  have  that  effect.  The 
defendant  might,  by  ordinary  industry  and 
caution,  have  made  himself  certain  of  tiie  true 
date  of  his  discharge  before  he  pit  in  his  fizat 
answer,  and  he  was  put  upon  his  guard  by  the 
exceptions  to  it,  but  did  not  then  think  of  cor- 
recting the  date.  It  would  be  a  dangerous 
practice  to  allow,  defendants  in  such  drcoBS- 
stances  to  put  in  supplemental  answupi  - 
making  new  defences.  They  dted  CurHsif  t. 
Marquis  Townshend,*^  lAoesey  v.  Wilson,^  Mae- 
dougal  v.  Purrier^^  Greenwood  r.  dtkkuon,^  and 
other  cases  therean  refiBRcd  to. 

Mr.  Rottpell  and  Mr.  Teiumii^,  in  support  of 
the  order  of  the  Master  of  the  Rolls,  contended 
that  the  error  made  by  the  d^endant  as  to  the 
date  of  his  discharge  was  a  mere  mistake  of  a 
date,  most. natural  fior  a  person  to  iaU  iaio 
under  the  d^endant's  circumstances,  and  in 
such  cases  the  court  alwan  granted  the  iadol- 
gence  now  asked.  The  menoe  had  been  put 
on  the  record  by  the  £9rmsr  answers,  and  the 
true  date  was  all  that  was  wanting.  They  re- 
ferred to  WeUs  V.  Wood,^  Strange  r,  CoBins/ 
and  the  2nd  vol.  Daniel's  Plactiee,  p.  339*  el 
seq.,  and  cases  there  referred  to. 
.  Mr.  Wakefield,  in  reply.  — The  defendant 
attempted  to  put  on  the  record  a  legal  bar  to 
the  plaintiff's  unquestionable  demand;  he  haa 
failed  in  doinf^  so,  by  mistake,  and  the  court 
ought  to  r^oice  that  Jie  has  isiled  in  a  dis- 
honest defence. 

The  Lord  Chancellor. — He  has  fafled  by  a 
mistake  of  a  date;  if  he  had  not  put  this  de- 
fence on  the  record  at  all,  then  it  would  be  a 
question  whether  he  jought  to  be  a&oved  to 
supply  the  omission  now.  Is  there  any  east  m 
which  the  court  refused  to  give  the  defendant 
leave  to  correct  a  mistake  ofa  date  I 

Mr.  Wakefield. — ^There  never  was  a  case  less 
entitied  to  indulgence,  llie  defendant  tiakad 
the  fortune. of  the  plaialiff,  when  a  child;  ha 
had  himself  the  benefit  of  it,  as  a  partner  in  the 
firm  of  Ferguson  k  Co. ;  sad  now,  when  he  ii 
called  upon  to  give  an  account,  he  attempts 
this  unjust  defence.  If  the  indnlgence  M 
granted,  the  plaintiff  must  be  at  the  expense  of 
applying  to.  the  court  for  leave  to  iik  a  new 
replication. 

The  Lord  Chamcellor.'-li  H  be  aeesssHy  Ii 
apply  for  such  leave  to  the  court,  any  expense 


•  19  Ves.  628. 
""  4  Russ.  486. 

•  10  Ves,  4©4. 


*  1  V.  &  B.  149. 

*  4  Sun.  S4. 

'  2  V.  &  B.  163. 
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to  which  the  plaintiff  may  be  put  must  be  paid 
bj  the  defenaant,  as  a  condition  of  the  indul- 
gence. It  is  suggested  to  me  that,  after  a 
supplemental  answer,  you  have  a  right  even  to 
amend  your  bill.  At  present  I  cannot  see  any 
reason  to  refuse  the  defendant  leave  to  correct 
the  record  by  substituting  the  true  date  for  an 
erroneous  one.  I  will,  however,  look  through 
the  bill  and  answer  before  I  decide  the  point. 

The  Lord  Chancellor  afterwards,  giving  his 
final  judgment,  said  he  had  read  the  bill  and 
answers.    The  case  made  by  the  plaintiff  upon 
this  appeal  motion  was   stated  in  two  ways : 
first,  that  if  this  were  an  or^nary  case,  the  de- 
fendant ought  not  to  be  allowed  to  file  a  sup- 
plemental answer;    secondly,  that  even  if  it 
would  be  allowed  in  ordinary  cases,  this  being 
an  unrighteous  defence,  the  court  ought  not  to 
aid  the  defendant  in  placing  it  upon  Sie  record. 
Hie  defendant  stated,  in  his  first  answer,  that 
he  was   duly  discharged  as  insolvent  by  the 
Court  for  the  Relief  of  Insolvent  Debtors,  in 
Calcutta,  in  1833,  under  the  acts  then  in  force 
for  the  relief  of  insolvent  debtors  there.    In 
his  further  answer  he  stated  that  in  1833  be 
was    adjudged   insolvent   by    the    InsoLrent 
Debtors'  Court  in  Calcutta,  and  afterwards, 
namely,  as  he  befieved,  in  AprU  1835,  he  was 
dolv  discharged  under  the  provisions  of  the 
said  acts,  and  that  he  had  no  documents  from 
which  he  could  state  the  date  more  precisely. 
The  defendant  afterwards  accidently  discovered 
tbathe  had  made  a  mistake  in  the  time  at 
which  his  discharge  by  the  Insolvent  Debtors' 
Court  at  Calcutta  took  place,  that  it  was  not  in 
April  1835,  as  he  had  stated  in  his  answer,  but 
in  June  1836.     He  states  bv  his  afiidavit  that 
it  was  a  mistake ;  that  he  had  no  documents 
at  the  time  of  putting  in  his  answer ;  and  that 
be  then  believed  his  discharge  had  taken  place 
in  1835.    But  the  discharge  on  which  he  in- 
sists is  that  which  occurred  in  1836;  and  all 
he  seeks  to  do  by  a  supplemental  answer  is,  to 
correct  the  error  in  the  date.    The  question  is, 
whether  in  such  a  case  leave  to  correct  this 
error  is  to  be  refused.     It  certainlv  is  rather 
stagflrering  to  be  told  that  a  court  ot  justice  has 
not  the  power  to  correct  such  a  mistake  as  this. 
The  defendant  sa^s  he  had  no  documents,  and 
that  is  confirmed  by  the  answer  itself,  in  which 
he  says  that  he  was  dul^  discharged  by  the 
Insolvent  Debtors'  Court  in  India,  as  he  be- 
lieves, in  April  1835.     He  says  in  his  affidavit 
that  he  learned  accidentally,  in  a  conversation 
with  the  solicitor  of  Mr.  Clarke,  one  of  his  late 
Wtners  in  the  house  of  Ferguson  &  Co.,  that 
Clarke's  discharge  took  place  in  1836,  and  that 
he  knew  that  his  own  discharge  was  given  at 
the  same  time;  that  he  did  not  know  that  his 
petitkm  Iisid  been  advertised  in  the  London 
Gautte,  or  tluit  it  was  Beoeseaiy  to  do  so,  but 
baring  referred  to  the  Gasett^  he  found  that 
his  application  to  the  court  in  Calcutta  was 
aade  in  1835,  and  he  says  freaa  these  circum- 
Btaaces  he  is  slitkfied  that  his  cBschai;ge  took 
place  in  1836,  and  not  in  1835.    He  was  da 
oror  when  fae  stated  his  dteeharge  to  have 
^leoa  IB  I6a5 ;  he  was  not  in  posseeaion  of  any 


document  from  which  he  could  precisely  ascer* 
tain  t^e  date,  and  he  stated  the  date  in  the  an* 
swer  according  to  the  best  of  his  belief.  It  is 
extremely  di£ult  to  sav  that  under  such  cir- 
cumstances a  slip  of  this  sort  should  not  be 
corrected. 

His  lordship  then  reviewed  some  of  the  cases 
that  were  cited  in  the  argument,  and  concluded 
frt)m  them  that  if  this  was  an  ordinary  case  tite 
defendant  was  entitled  to  leave  to  file  a  supple^ 
mental  answer  to  correct  the  error  in  the  date. 
But  it  was  saad  that  the  defence  set  up  by  thie 
defendant  is  an  unrighteous  one,  and  that  it  is 
so  unjust  that  the  court  ought  not  to  afford  any 
indulgence  for  correcting  the  error  in  his  an- 
swer. It  appears  that  Mr.  Fcdton,  the  testato)r, 
devised  and  bequeathed  all  his  real  md  per- 
sonal estate  to  trustees,  to  be  sold  and  divided 
between  his  four  children  and  his  sister.  The 
property  therefore  was  divisible  into  five  parts. 
The  defendant  was  appointed  a  trustee  and 
executor  of  the  wiH,  and  he  was  then  a  partner 
in  the  house  of  Ferguson  &  Co.  The  testator's 
assets  having  been  converted  into  money,  part 
of  it  remained  invested  in  the  house  of  Fer- 
guson &  Co.  That  was  undoubtedly  a  breach 
of  trust.  The  share  payable  to  the  testator's 
sister  was  paid  immediately,  and  the  shares  of 
two  of  the  children  were  paid  to  them  when 
thev  came  of  age.  But  before  the  two  younger 
children  attained  twenty-one  the  house  of  Fer- 
guson &  Co.  failed.  The  pilaintiff  is  one  of 
those  two  children.  It  is  said  that  the  defen- 
dant is  now  well  able  to  pay  the  sum  due  to 
her,  and  that  he  ought  not  to  receive  the  in- 
dulgence of  the  court  to  enable  him  to  set  up 
his  discharge  by  the  Insolvent  Court  in  India 
as  a  defence  against  the  claim.  But  the  law 
allows  such  a  defence  to  be  made,  and  there  is 
nothing  before  me  to  lead  me  to  Uie  conclusion 
that  this  is  an  improper  deHence.  If  I  should 
decide  on  any  such  grounds,  I  should  probably 
fail  to  do  justice  between  the  parties.  I  think, 
theiefbie,  ibs  defendant  should  be  allowed  to 
file  a  supplemental  answer  to  correct  this  enor. 

The  application  having  been  made  after  re- 
plication, any  inconvenience  which  may  h^jpen 
nrom  that  cause  must  foe  removed  at  the  defen- 
dant's expense.  The  decision  of  the  Master  <tf 
the  Rolls  must  be  affirmed,  with  cosU. 

FuUm  V.  GOmoar,  January  17,  20,  and  21, 
1846. 


Soils  CTontt. 

[Rqporttd  dyE.  VxHirrrART  NKALS,iaaf«, 
Bmnrkter  ai  Lmo,'] 

PBACTICB. — 23RD   ORDER  OF   1842. — PARTY 
OF   UNSOUND   MIND. 

Semble,  the  23nf  Order  of  1B42  is  not  appK-^ 
cahie  to  the  ease  ^  a  party  t^  wuaund 


This  was  a  motion  that  service  upon  the 
guardian  of  a  person  of  imsound  mind,  of  a 
copy  of  the  bill,  under  the  23rd  order  of  1841^ 
should  be  good  service. 

Mr.  Rogers  ioT  the  motion,  referred  to  a  case 
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of  Gibgon  v.  Same,  (unreported),  where  the 
Master  of  the  Rolls  had  made  an  order,  in  the 
instance  of  a  person  too  ill  to  be  personaUy 
served,  that  service  at  the  house  should  be 
sufficient. 

Lord  Langdale  said. — ^There  the  party  was 
capable  of  beins  cognizant  of  what  was  done. 
He  did  not  think  the  order  could  be  applied  to 
a  party  of  unsound  mind;  who  had  no  discre- 
tion. It  was  asking  to  have  all  the  proceedings 
fo  on,  without  answer  or  traversing  note, 
[ow  could  the  case  be  distinguished  from  that 
of  an  infant,  who  is  expressly  excepted  from 
the  order  ?  However,  it  appearing  that  the  bill 
which  it  was  intended  to  serve,  was  a  mere  biU 
of  revivor,  rendered  necessary  by  the  marriage 
of  a  defendant ;  and  that  in  the  original  suit 
an  answer  had  been  put  in  on  the  part  of  the 
part^  of  unsound  mind.  His  lordship  was  of 
opinion  that  a  common  order  to  revive  was  all 
that  was  needed. 
PembertOH  v.  Langmore.    Jan.  23,  1845. 

Viu^^mulUx  o(  Cntlantr. 

[Reported  hy  Samuel  Miller,  Esq.,  Bar- 
rister at  Law.] 

PRACTICE.  —  PRISONER. — SHORT   ORDER. — 
NOTICE   OF  MOTION. 

Where  an  order  is  made  for  the  payment  into 
court  of  a  sum  specified  in  the  order  within 
a  limited  time  after  service  of  a  writ  of 
execution  to  be  issued  in  pursuance  of  the 
order,  it  is  not  necessary  to  obtain  a  short 
order  for  payment,  previously  to  obtaininy 
the  writ  of  execution. 

If  several  orders  have  been  made  which  are 
sought  to  be  set  aside  for  irregularity,  it  is 
not  sufficient  to  rrfer  to  them  generally  in 
the  notice  of  motion,  but  they  must  be  par- 
ticularly  specified. 

This  was  a  motion  that  the  defendant,  John 
Turnbull,  might  be  discharged  out  of  the  cus- 
tody of  the  keeper  of  the  Queen's  Prison,  to 
which  he  had  been  committed  for  nonpayment 
into  court  of  a  sum  of  331/.  lOs.,  and  that  the 
plaintiffs  might  pay  the  costs  of  any  orders  in 
pursuance  of  wmcn  he  had  been  committed,  or 
that  such  costs  might  be  considered  costs  in 
the  cause.  The  deSfendant's  father,  by  his  will 
dated  in  1821,  left  a  sum  of  800/.  then  out  on 
mortgage  to  the  defendant  and  one  Pearson, 
upon  trust  to  pay  the  dividends  thereof  to  the 
plaintiff,  Mary  TumbuU  for  life,  with  remainder 
as  to  400/.,  part  thereof,  to  the  defendant,  and  as 
to  the  other  moietv  to  Pearson's  children.  The 
mortgage  was  paid  off,  and  the  amount  having 
been  placed  in  the  hands  of  certain  bankers  at 
Northallerton,  who  fedled,  a  suit  was  instituted 
bv  the  plaintiff  and  Pearson's  children,  by 
which  they  sought  an  indemnity  for  the  loss 
occasioned  by  the  failure  of  the  bankers.  A 
decree  was  made  in  Easter  Term,  whereby  it 
was  referred  to  the  Master  to  inquire,  and  state 
3inder  what  circumstances  the  money  was  paid 
into  the  bank  and  continued  there,  and  whether 


the  plaintiff,  Mary  TumbuU  consented  to  its 
being  placed  and  continued  there :  and  it  was 
ordered  that  the  defendant  should  reoave  any 
dividend  that  might  become  payable  from  the 
estate  of  the  bankers  in  respect  of  the  800/., 
and  pay  the  same  into  court  to  the  credit  of  the 
cause.  The  inquiries  had  never  been  prose- 
cuted ;  but  in  January  1833,  the  defendant  was 
committed  to  prison  for  not  paying  into  court 
a  sum  of  331/.  10«.,  pursuant  to  a  writ  of  exe- 
cution issued  in  Nov.  1832,  and  had  remained 
in  prison  ever  since. 

Mr.  Bkmt,  in  support  of  the  motion,  said, 
that  the  order  for  payment  of  the  money  was 
dated  the  15th  Nov.  1832,  and  merely  directed 
that  the  defendant  should,  within  a  week  stfter 
the  writ  of  execution  to  be  issued  in  pursuance 
of  such  order,  pay  the  sum  in  ouestion  into 
court,  or  any  other  sum  which  mignt  have  been 
received  by  the  defendant.  Upon  this  order 
the  writ  of  execution  had  issued,  without  any 
short  order  being  previously  obtained,  which 
was  indispensable. — Seton  on  Decrees,  pp.  29, 
417.  The  commitment  was  therefore  irregular 
upon  two  grounds ;  1st,  That  the  terms  of  the 
order  for  payment  were  indefinite,  and  could 
not  be  acted  on;  and,  2ndly,  That  no  short 
order  for  pasrment  had  been  obtained  previously 
to  the  writ  of  execution  being  issued. 

Mr.  Daniel,  contr^ 

The  Ftce-CA^ince/^said,  that  with  regard  to 
the  first  question,  it  was  an  objection  to  the 
order  for  payment,  and  the  terms  of  the  notice 
of  motion  were  too  ambiguous  to  entertain  an 
objection  to  set  aside  that  order  for  irregularity, 
and  that  order  must  therefore  be  deemed  re. 
gular.  Then,  as  the  order  for  payment  con- 
Udned  a  recital  of  the  short  order,  for  it  directed 
that  the  defendant  should,  within  a  week  after 
service  of  the  writ  of  execution  to  be  issued  in 
pursuance  of  that  order  psy,  &c.,  aU  that  was 
necessary  was  the  service  of  the  writ  of  execu- 
tion, which  had  been  effected. 

TumbuU  V.  TumbuU.    Jan.  1845. 


Eztletwer. 

lRq>orted  by  A.  P.  Hurlstonk,  Esa.,  Bm-- 

rister  at  Law*'] 

writ.— WRONG  COUNTY. 

Where  a  writ  of  summons  described  the  defen- 
dant as  of  *'  WiUon  Street,  Fhubmy,  ts  the 
city  of  London,"  and  it  appeared  by  qffida^ 
vit  that  Wilson  Street  was  in  the  county  </ 
Middlesex,  the  court  set  aside  the  writ  upon 
the  apoUcation  qf  the  defemdtaU,  aUhomgh 
he  had  not  beenpersonaUy  served. 

A  WRIT  of  summons  described  the  defen- 
dant as  "Thomas  Hopkins,  of  Wilson  Street. 
Finsbury,  in  the  city  of  London.*'  A  role  nisi 
had  been  obtained  to  set  aside  the  writ,  copy 
and  service  thereof,  upon  afiidavit  that  Wilson 
Street  was  in  the  county  of  Middlesex,  and  not 
in  the  city  of  London. 

BramweU  showed  cause.— The  2  WiU.  4,  & 
39,  s.  1»  enacts  "that  in  every  such  writ  and 
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3py  thereof  the  place  and  county  of  the  reri- 
ence  or  supposed  reridence  of  the  partr  defen- 
ant,  or  wherem  the  defendant  ahall  be,  or 
hail  be  supposed  to  he,  shall  be  mentioned. 
f#re  the  writ  mentions  the  place  which  the 
laintifT  supposed  was  the  aefendant's  resi- 
ence.  {Pomek^  G.  B. — ^According  to  that 
rgnmentthe  role  should  be  dischtfged,  be- 
ause  there  was  a  supposition  in  the  mind  of 
lie  one  party  which  tne  other  knew  nothing 
bout.]  In  JMs  y.  Fry,  3  Dow.  P.  G.  37,  it 
ras  held  that  **  Yorkshire  **  was  a  good  de- 
cription  of  the  defendant's  residence,  al- 
bough  he  resided  at  Kingston-upon-HuU. 
Pollock,  C.  B.-~That  case  is  distinguishable, 
n  common  parlance,  Hull  is  in  Yorkshire.] 
Vhere  a  defendant's  place  of  abode  cannot  be 
iiscovered  at  the  time  of  issuing  the  writ,  it  is 
ufficient  to  insert  the  last  known  place  of 
bode.  Norman  y.  Winter,  5  Bing.  N.  C.  2/9. 
PoUoek,  C,  B. — That  was  a  correct  description 
f  a  supposed  residence :  this  is  an  incorrect 
lescnption  of  an  actual  residence.  Alderson, 
\. — This  case  is  similar  to  Leuns  y.  Newton,  2 
/.  M.  &  R.  732,  in  which  the  court  say,  that 
r  there  had  been  a  distinct  affidayit  that  Sjr- 
dond's  Inn  was  not  in  the  city  of  London,  tne 
rrit  would  be  bad.]  In  Windkam  y.  Fenwiek, 
1  M.  &  W.  102,  Parke,  B.,  says  that  the 
lescription  of  a  defendant's  residence  is  imma- 
erial ;  *'  he  may  be  smpposed  to  haye  liyed 
here."  Besides,  the  derendant  has  no  right 
9  make  that  application,  for  it  appears  by 
ffidavit  that  he  was  neyer  seryed  witn  a  copy 
f  the  writ,  but  that  he  kept  out  of  the  way  to 
roid  senrice,  and  the  copy  was  left  at  his 
welling-house,  for  the  purpose  of  proceeding 
y  distringas. 

Saamders,  in  support  of  the  rule.  In  HiU  y. 
foTMy,  2  G.  M.  &  R.  309,  Lord  Abtnger,  G. 
.,  says,  "In  the  clause  giying  the  writ  of 
rmmons,  the  precise  and  immediate  place  of 
e  part3r'8  residence  is  clearly  made  essential 
be  stated,  and  the  reason  is  good, — that 
tog  addressed  to  the  party,  it  is  to  be  senred 
»on  him,  and  he  is  to  do  the  act  consequent 
ton  it,  namely,  to  enter  an  appearance."  Un- 
•  the  description  is  correct,  the  person  seryed 
nnot  tell  whether  he  is  the  party  intended. 
wis  ▼.  Newton  is  an  authority  in  point. 
Pollock,  G.  B.— The  rule  must  be  absolute. 

0  Statute  requires  that  the  place  and  county 
^le  defendant's  residence  snail  be  stated  in 
[writ.     Here  there  is  a  wrong  county  stated, 

1  Lewis  y.  Newton  decides  that  if  that  dis- 
kly  appears  by  affidavit,  the  writ  is  bad. 
farke,  B. — I  am  of  the  same  opinion.    The 
preyents  the  word  "  London  "  from  being 
B  in  the  popular  sense. 

^derson,  B. — ^You  may  suppose  a  man  to 
ie  where  you  like,  but  you  must  describe 
iupposed  residence  correctly. 

Rule  absolute. 

mnff  y.  Hopkins,  Exchequer.   Hilary  Term, 
39,  1845. 
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Attwood  and  another  v.  Small.    Ex.  England, 
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Johnstone  v.  Tbomas.  exparte.  Sootltnd,  abated. 

Gould,  pauper,  v.  Ricbardt.  Chy.  Ireland,  abated. 

1836,  Fully  AMrd.— Miller  v.  Knox.    £z.  Ireld. 

1837.--Sman  v.  Attwood.   Ex.  £ng. 

1837-8.— Tnrrell  v.  M*Gaaraw,  et  ab.    Exparte, 
abated.    Chy.  Ireland. 

Aitken  v.  Tinlay  and  Neilson.    Abated,  ezpte. 
Scotland. 

E  Belfast  v.  Mqa.  of  Donegall.    Abated,  Chy. 
Ireland. 

Crawford,  pauper,  v,  Edward.    Expte.  Scotland. 

Andrewea  v.  Walton.    Chy.  England. 

Gal  way  v,  Barron.    Ex.  Ireland,  abated. 

ind  Settion,  1Q4i , fully  heard.—ThB  Skinners  Co. 
V.  The  Irish  Society.     Chy.  England. 

Fully  hsardj^D,  Beaufort «.  Taylor,  et  ab.    Ex- 
parte.   Cby.  England. 

Hatfield  v.  Phillips.    Wr.  Err.,  Ex.  Eng.    For 
the  judges. 

Iiammersley  v.  Baron  de  Biel.     Chy.  England, 
(Rolls.) 

1843,  In  part  fcMr<i.— Campbell,  or  M'Laren, 
pauper,  v,  Fisher,  pauper.    Expte.  Scodand . 

FvUy  AeardiP^Forreat «.  Harvey.    Scotland. 
Ditto.         Robertson  or  Rennie  v.  Ritchie. 
ScoUtnd. 

Cookson  V.  Cookson,  et  ab.    Chy.  Eng.,  (Rolls.) 

E.  Stirling  v.  Officers  of  State  for  Scotland.  Scot- 
land. 

Sir  Hy.  Bridges  v.  Fordyee.    Scotland,  abated. 

Fergusson  v.  M'Innes.     Expte.  Scotland, 

Macintosh  «•  Gordon  or  Macintosh.    Scotland. 

Furres  v.  Laodell.    Scotland. 

The  Irish  Society  v.  The  Bishop  of  Deny  and 
Raphoe.     Wr.  Err.,  Excb.  Chy.  Irelnnd. 

Stokes  V.  Heron.    Expte.  Chy.  Ireland,  abated* 

V.  Dongannon  v.  Smith.  Ditto,  abated. 

Stuart  V,  Spottiswoode.   Scotland. 

Rer.  Dr.  Gordon  v.  E.  Kinnoul.    Ditto. 

Allan,  pauper,  v.  Glasgow.    Exparte,  Scotland, 
abated. 

Beckham  v.  Drake.    W^r.  Err.  Ex.  and  Ex.  Chy. 

Hamilton  v.  Watson.    Scotland. 

D.  Northumberland  v.  Sir  J.  M'Gregor.  Scotland. 

D.  Northumberland  v.  Viscountess  Strathallen. 
Scotland. 

Allen,  pauper,  v.  MacPherson.     Cby.  England. 

Jack,  Lessee  of  Right  Hon.  G .  R.  Dawson,  et  ab. 
v.M'Entyre.     Wr.  Err.,  Gxcb.  Cby.  Ireland. 

Sheepy  v.  Lord  Muskerry.    Chy.  Ireland. 

Ferrier  v,  Hutchinson.     Scotlnnd. 

Abercrombie  or  Din;j:w{lU  v.  Dingwall.  Scotland. 

Hon.  R.B.  Wilbraham  v.  Scarisbrick.    Duchy  of 
Lancaster,  abated. 

Ferrier  v.  Dr.  W.  P.  Alison.    Scotland. 

M'Innes  v,  Wright.     Expte.,  ditto. 

Mayor.  &c.  of  Newcastle-upon-Tyne  v.  The  Att.- 
Gen.    Chy.  Eng.  (Rolls.) 

Cormack  v.  Erskine  or  Henderson.    Scotland. 
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Gordon  v.  Howdan.    Dittos 

CleUnd,  ptuper,  v.  Pateraon  or  Cleland.  Ezpta. 
SootUnd. 

HarruoD  v.  Sticknej.  Wr.  Err.,  Q.  B.  England. 

Broadlej  v.  Stickaaff.    Wr.  Err.    Ditto. 

Cruiksbank  v.  Ladj  A.  L.  Cruikahank.  Scotland. 

Hon.  H.  TraTor  «.  Hon.  G.  Treror.  Ch/.  Eng- 
land. 

Colrile  V.  Colvil*.  Sa^tlnnd. 

1844.'-CampbeU  v.  Sic  CCvipbaU,  at  ao^n. 
Scotland, 

Darievf.  TbaQiMMi,    Wr.£rr.,£jc.Cbf.Irald. 

Reddie  tr.  Higginbotfaam.    Scotland. 

Hill  or  Davidaon  9.  HilU    Ditto. 

Dixon  or  Fisher  «.  Disoa.   Dittow 

Boyle  V.  Ferrall.    Chy.  Ireland. 

Galbreatk  «.  Armour.    Scotland. 

Ctmninghame  ih,  Madeod,  Ditto.. 

Grant «.  Findli^.    Expl*.    Ditto. 

Macpberaon  «.  Cndgia  or  Macpbaraon.    Dillo. 

Mayor,  &c.  GIoMeater  f.  Oabona,  et  ab.  Bz- 
parte,  Chy.  Eng. 

Pinkm  9.  The  Ratdiff  Gm  Light  and  Cok«  Co. 
Ezpte.  Cby.  Eng. 

Mackiatoah  v.  Brierlay.    Scotland. 

Brandaa  v.  Barnett.  Wr.  Err.,  Conuoon  Plata 
Sz.Chr. 

Wallace  «.  Patton .     Ex.  Ireland. 

M.  Braadalbane  «.  Sinclair,  ezpia.    Seotlaad. 

Maule  9.  Sir  T.  Moocrieie,  Bt.    Ditto. 

Goyemors  of  Heriot*s  Hospital  9.  Boaa,  •paapai. 
Scotland. 

Risk  9.  Hair.    Scotland. 

Lord  Ccmoya  v.  BlundeU,  ezpta.    Chy.  Eng. 

M*Lean,  pauper,  9.  The  Officers  of  SUU  fisr  Scot* 
land.    Scotland. 

Reddie  9.  Todd.    Ditto. 

£•  Hopetotto  9.  Ramaav.    Ditto. 

Grant  9.  Shepherd.    Dittow 

£.  ManaBeld  9.  Sir  W.D.  Stewart,  BU    Ditto. 

Dr.  Jack  9.  Sir  T.  BoraaU,  Bt.    Ditto. 

Stewart  9.  Sir  W.  D.  Stewart,  Bt.    Dittow 

1846^-E.  af  Stair  9.  King.    Ditto. 

Fxndlay  &  Co*  9.  Findlay  or  Dooaldaoa.   Ditt*. 

Leith  9.  Young.    Ditto. 

Morris  9.  V .  Downes.     Cby  •  Eng. 

Cairna  9.  Raise.    Ditto. 

Fiaher  9.  Sir  J.  Cdquhna,  exparte.    Scotland. 

Scott,  pauper,  9.  Lethen,  ezpartaw    Ditto. 

Wishart  9.  WiUon  or  Wisbart.     Ditto. 

Saward  9.  M^Donnall,  exparte.    Chy.  Eng. 


PARLIAMENTARY  PROCEEDINGS  RE- 
LATING TO  THE  LAW. 

Aottic  of  brUs. 

MOnCBS  OF  MSW  BfU.«. 

Transfer  of  Property  Amendment. 
Debtors  and  Creditors. 
Divorce,  Privy  Council. 

BILLS   FOR  saCOlVD  BKADmO. 

Actions  on  Death  by  Accident. 
Deodand  Abolition. 
Companies'  Clauses  Conadlidatioa. 
Jewish  Disabilities. 
Stamp  Duties  Asmmilstion. 

TO  BK  RBPORTED. 

Bail  in  Error  in  Mis 


Service  of  Common  Law  Process  Abroad. 
Service  of  Scotch  Process. 
Service  ef  Irish  Pk-ocess  Abroad. 


tktm$t  0f  Conmonf  • 

BMrnCBB  OF  NBW  miu.0* 
Aboliifaia«  PoaisfaBsnfc  of  Dmh. 
PlHonenr  GouBsd. 
ladoBure  of  Gommont. 
Cdnnty  Ratee. 

BILLS   FOK  8BC0ND   BSADIMG. 

Ckrks  of  the  Peace. 
Medical  Practice. 
Roman  Catholics'  Reliefs 
Poor  Law  Settlement. 

BTLLS  iir  coHMims. 

Asshnilating  Irish  Stamp  Duties. 


Consoliaation  of  Railway  Clauaet. 
Land  Clauses  ConsdEdation. 

.PAMBD. 

Companies' Qansee  CbnfloiidatioB. 
Proper^  Tax. 


THB  LAW  SOCIETTS  CHARTEB. 

Our  readers  will  have  obaemd  sereni 
notices  in  the  daily  papers  regarding  a  certstl 
against  a  new  charter  t»  the  Law  Soca^^,  tM 
hearing  of  which  before  the  Lord  CfaaneeOg^ 
was  from  time  to  tmte  deieiiedy  on  account  d 
other  pressing  cases. 

.  We  are  glad  to  sny  that  the  matter  in  &spo^ 
has  been  settled.  It  was,  perhaps,  scarcely  tJ 
be  expected  tibat  1,300  htwycn  would  agrve  a 
opinion  on  any  subject.  By  some  concession^ 
however,  on  both  sides,  an  airangement  haj 
been  effected,  the  cmeai  wididnwn,  and 
new  cbafrter  passed  the  Great  Seal  tm  FriJ 
the  14th  inst.,  the  charter  bearing  date  the  21 
February,  when  the  caveat  was  lodged. 

By  ^  new  eharter,  (to  whidi  we  may  k 
alter  advert,)  Ae  jont-stock  diaracter  ef 
society  has  been  abrogated.  Shares  to  1 
amount  of  8,000/.  and  upwards  have  been  p 
sented  by  the  members  to  the  eerpoiate  hi 
and  each  member  also  nfiaquisbea  erne  sb 
by  way  of  admission  fee,  into  fStx  new  socirt] 
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Several  Icttefs  which  are  unavoidably  ( 
ferred  this  week,  will  probably  ^appear  in  i 
next  number. 

We  are  obliged  by  the  communications 
Dover  and  Civis. 


Wf^  iUgal  i!^b0etliet> 


Q>» 


JOURNAL    OF    JURISPRUDENCE. 


SATURDAY,  MARCH  22,    1845. 


"  Quod  maginad  wm 
Peitmet,  et  neicird.nuliini  ttl^  ■gitomat.* 


PARLIAMENTARY  PROCEEDINGS- 


Parliament  havfng^b^en  a^ourned  for 
the  vacation,'*fwe  have  an  opportunitj 
afforded  us  of  inauiring  what  has  been 
done  in  the  way  of  law  refbrm,  and  what 
may  be  expected  in  the  course  of  the 
present  session.  In  matters  of  this  na- 
ture there  is  usually  some  note  of  prepara* 
tion  previous  to  the  Easter  recess. 

The  most  important  bill  as  yet  brought 
in  appears  tq  us  to  be  that  relating  to 
divorce,  to  which  we  last  week  adverted. 
The  bill  is  now  before  us,  and  we  print  it 
in  this  number.  It  pi^oceedB  on  thc^  basis 
that  '*the  obtaining;  divorces  d  vinculo 
fnairimonii  should  be  rendered  &  remedy 
common  to  all  classesy'*  and  pcopoaes  to 
enact,  that  if  any  person  shall  present  a 
petition  to  her  Majesty  in  councily  com- 
plainina  ofaduUery  oommiUed^  and  praying 
for  a  divorce  ^  vtnctd^  matrinumiif  ^a 
her  Majesty  shi^l  think  proper  ta  ref)&r  tfie 
same  to  the  said  committee,  th^  matter  of 
the  petition  shall  be  inquired  of  by  the 
said  committer  according  to  the  usua^ 
course  of  proceedlnff  and  according  to  «uch 
further  rules  and  ordierR  as  it  fs  thereinafter 
authorised  to  make«  and  if  the,  committee 
shall  report  that  a  divorce  should  be 
granted  as  prayed,  then  her  Majesty  may 
confirm  the  same  xeport  by  order  in  coun- 
cil, and  such  order  shall  have  the  force 
.and  etfect  of  a  divorce  d  vinculo^ 

This  is  to  be  the  course  of 
but  the  Judicial  Committee  may  also  make 
rules  and  orders. for  conductmg  the  in- 
quiry *'  touching  the  requiring  a  proof  of 
an  action  having  been  brought  for  griniinal 


conversation  by  the  petitioner  against  the 
alleged  adulterer^  and  a  verdict  having  been 
pbtained  by  him ;  touching  the  requiring 
the  production  of  a  sentence  of  the  Eccle-> 
siastical  Court  of  separation  h  tnensd  «< 
thorOf  touching  the  examination  of  the 
petitioner  and  otherwise,  as  to  the  said 
commitltee  shall  seem  fit,''  '<and  generally 
such  rules  and  orders  for  regulating  it« 
proceedings  ip  divorces  as  it  shall  mink 
fit«.^'  These  are  large  powers.  They 
would  seem,  to  point  at  an  authority  to^ 
dispense  both  with  the  action  at  law  and 
the  verdict  of  the  Ecclesiastical  Court,, 
which  have  been  heretofore  usually  re- 
<^uired  a«  a  nround-work  for  an  act  of  par* 
liament.  It  is  also  proposed  to  give  the. 
Judicial  Committee  power  to  make  it  one- 
condition  of  the  granting  the  divorce^  that 
such  provision  shall  be  made  for  the  wife 
when  divorced  as.  may  seem  reasonable  in 
all  the  circumstances  of  the  qa^Q.  This 
duty  is  now  undertaken  by  a  member  of 
the  House  of  Commons  who  is  familiarly 
known  by  th^  name  of  ''The  I,«ady's 
Friend."  It  is  his  duty,  although  no  pro* 
vision  is  inserted  in  the  bill  for  that  pur* 
pose,  to  see  that  some  adequate  setUement 
is  made  on  the  divorced  wife.  If  the 
transfer  of  jurisdiction  is  to  take  place> 
this  provision  therefore  is  only  in  accor- 
dance with  the  present  praqtice^and  seems 
to  be  fbunded  on  good  policy  and  proper 
feeling.  It  will  be  observed  that  the 
wordiB  hi  the  first  section  are  sufficiently 
lar^e  to  allow  an  injured  wife,  as  well  aa 
an  mjured  husband,  to  present  a  petition. 

The  bill  for  aboKshing  deodands  is  pro- 
ceeding sucooiefuUy,  mA  wti^  probably  pass 
into  hw  very  aborily* 
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The  Law  of  Joint  Stock  Companies, 


We  hope  that  the  bill  authorising  the 
service  of  process  abroad  will  be  speedily 
'  passed. 

A  very  proper  bill  has  been  brought  in 
by  the  Lord  Chancellor  for  relieving  per- 
sons of  the  Jewish  persuasion  elected  to 
municipal  offices.  The  declaration  re- 
quired by  the  stat.  9  Geo.  4,  c.  17,  being 
made  ''  on  the  true  faith  of  a  Christian," 
obviously  excludes  a  Jew.  But  no  person 
chosen  a  sheriff  of  a  city  or  town  shall 
thereby  be  liable  to  make  the  declaration 
in  the  9  Geo.  4,  c.  17.  This  is  enacted  by 
Stat.  5  &  6  W.  4,  c.  28.  And  yet  a  Jew, 
having  been  sheriff,  cannot  be  an  alderman 
or  mayor.*  The  bill  now  proposed  is 
intended  to  abolish  this  distinction.  If  we 
allow  a  Jew  to  be  high  sheriff  of  a  county: 
we  think  he  may  be  safely  allowed  to  be 
alderman  or  mayor  of  a  borough. 

Besides  these  bills,  which  are  all  in  the 
Lords,  there  are  the  Settlement  Bill,  and 
the  Justice  of  the  Peace  Clerk  Bills,  which 
have  made  some  progress  in  the  House  of 
Commons.  The  latter  is  a  useful  mea- 
sure. 

We  also  believe  it  is  the  Lord  Chan- 
cellor's intention  to  introduce  a  bill  for 
regulating  charities  of  a  certain  amount. 
And  we  shall  also,  after  Easter,  have  the 
promised  bill  for  the  Amendment  of  the 
Transfer  of  Property  Act.  We  see,  fur- 
ther, that  a  movement  is  taking  place  in 
certain  quarters  with  respect  to  obtaining 
a  repeal  or  modification  of  the  Bankruptcy 
Act  of  last  session,  more  especially  as  to 
the  20/.  clause.  We  may  also  expect  that 
bills  for  General  Enclosure  and  for  Drain 
ing  will  be  introduced  by  the  government 
in  the  course  of  the  session. 

While  thus  presenting  to  our  readers  a 
view  of  what  is  to  be  done,  we  may  also 
notice,  with  renewed  satisfaction,  that  no 
attempt  is  made  to  revive  the  Local  Courts' 
Bill ;  nor  is  there  any  great  wish  on  any 
part  to  revive  it.  The  establishment  of 
these  isolated  provincial  judicatures  we 
have  always  considered  as  open  to  the 
greatest  objection.  The  modification  of 
the  circuits,  and  the  diminishing  expenses 
in  suits  of  a  certain  amount,  are  the  real 
remedies  for  any  grievance  that  may  exist 
on  this  head ;  or  if  any  local  judges  be 
necessary,  let  them  be  such  as  proceed 
from  the  heart  of  the  law,  and  not  attempt 
to  exist  as  limbs  lopped  off  from  the  main 
body.    We  are  sincerely  rejoiced  that  at 


L 


•  See  Queen  v.  Humphreys,  3  Nev.  &  P.  68. 


last  most  thinking  men  are  agreed  on  this 
point.  With  respect  to  the  Ecclesiastical 
Courts'  Bill,  perhaps  more  doubt  exisU. 
We  believe  that  these  courts  are  becoming 
obsolete,  and  we  doubt  whether  they  will 
exist,  in  their  present  shape,  another  cen- 
tury. 


THE  LAW  OF  JOINT  STOCK  COM- 
PANIES. 

PAYMENT   OF    CALLS. 

One  of  the  most  useful  provisions  of  the 
Joint  Stock  Companies'  Regulation  Act, 
7  &  8  Vict  c  110,  (printed  28  L.  O.,)  is 
section  54,  being  that  which  regulates  the 
proceedings  to  recover  instalments,  by 
enacting  that  if,  in  the  case  of  any  com- 
pany registered  under  the  act,  any  share- 
holder fail  to  pay  any  instalment,  the  com- 
pany is  authorised  to  sue  such  shareholder 
for  the  amount  in  an  action  of  debt,  and  in 
the  declaration  it  shall  be  sufficient  to  state 
only  that  at  the  time  of  the  commence- 
ment of  the  suit  the  defendant,  as  the 
holder  of  certain  shares,  was  indebted  to 
the  company  in  a  certain  sum  for  certain 
instalments  of  capital,  and  that  the  defen- 
dant had  not  paid  the  same,  and  that  if  on 
the  trial  of  the  action  it  shall  be  proved 
that  the  defendant  was  the  holder  of  any 
share  when  such  instalments  or  any  of 
them  became  due,  then  such  company 
shall  recover  such  instalments,  together 
with  interest. 

As  the  law  stands,  independent  of  the 
act,  in  an  action  for  calls,  the  shareholder 
unwilling  to  pay  sets  up  a  variety  of  ob- 
jections under  the  deed  of  settlement, 
which,  although  they  are  evidently  dis- 
couraged by  the  courts,  yet  embarrass  the 
real  question  at  issue.  This  is  seen  in  a 
late  case,  reported  at  great  length  by 
Messrs.  Adolphus  &  Ellis,  Smith  v.  Golds- 
worthy y  4  Q.  B.  430.  First,  as  to  who  is 
to  bring  the  action : — The  company's  deed 
was  dated  28th  August,  1825,  and  by  it 
the  subscribers  covenanted  with  Taylor, 
Ogg«  aD<l  Martin,  to  pay  such  instalments 
on  their  shares  as  should  be  called  for  by 
the  directors,  in  pursuance  of  the  power 
vested  in  them.  The  defendant  having 
become  proprietor  of  shares,  executed  an 
indenture,  dated  7th  March,  1840,  after 
the  death  of  Ogg,  covenanting  with  Taylor 
and  Martin  to  observe  the  covenants  in 
the  deed  of  1825,  and  to  pay  all  instaN 
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ments.  On  the  3rd  of  July  1840,  an  act 
of  parliament  was  passed,  which  enacted 
that  all  actions,  suits,  &c,  in  respect  of  any 
present  or  future  liability  of  the  company, 
or  upon  any  bond,  covenant,  &c.  which 
already  have  been  or  hereafter  shall  be 
given  to  or  with  the  company,  or  wlierein 
the  said  company  is  or  shall  be  interested, 
and  generally  all  proceeedings  carried  on 
by  or  on  behalf  of  the  company,  or  wherein 
the  company  is  interested,  shall  and  may 
be  lawfully  carried  on  in  the  name  of  the 
person  who  shall  be  secretary.  An  action 
being  brought  on  this  clause,  it  was  con- 
tended that  the  clause  did  not  applyi  be 
cause  the  covenant  in  question  was  entered 
into  not  with  the  company,  but  with  Taylor 
and  Martin.  *«  A  similar  objection,"  said 
Lord  Denman,  C.  J.,  "  was  taken  and  over 
ruled  in  the  Court  of  Common  Pleas,  in 
Trinity  Term,  1842,  except  that  the  words 
of  the  act  of  parliament  in  that  case  were 
— any  bond,  covenant,  &c.  *  which  already 
have  been  entered  into  or  with  the  said 
company,  or  to  or  with  any  person  or  per- 
sons whatever,  in  trust  for  the  said  com- 
pany, or  to  or  with  any  person  or  persons 
for  the  use  or  benefit  thereof/  which  words 
are  not  found  in  the  company's  act ;  but 
the  words  '  or  wherein  the  said  company  is 
or  shall  be  interested,*  are  certainly  as  large, 
and,  according  to  a  fair  construction  of 
them,  appear  to  us  to  embrace  the  present 
case,  more  particularly  as,  according  to  the 
recent  decision  of  Steuxird  v.  Greaves,  10 
M.  &  W.  711,  in  the  Exchequer,  when- 
ever a  public  company  may  sue  by  their 
public  officer,  they  are  bound  to  do  so." 

Another  frequent  objection  is,  that  the 
number  of  directors  has  been  reduced.  In 
tlie  present  case  it  was  ordained  that  the 
directors  should  never  consist  of  more  or 
fewer  than  sixteen,  but  by  another  clause 
a  special  general  meeting  might  be  called, 
which  might  amend,  alter,  or  annul,  all  or 


of  law  100/.  shares,  and  therefore  that  the 
thirty-seventh  and  fortieth  pleas  are  no 
answer  to*  the  action.  We  also  further 
think,  that  if  the  shares  were  reduced  at 
one  time  to  50/.,  still  the  resolutions  of 
183S  restored  them  to  their  original  value, 
and  that  the  concurrence  of  the  defendant 
in  carrying  those  resolutions  into  effect,  is 
a  material  question.  Neither  is  it  neces- 
sary to  show  that  such  concurrence  was  by 
deed,  for  it  in  no  way  alters  the  covenant  of 
the  defendant.  That  covenant  binds  him  to 
observe  the  covenants  in  the  deed  of  settle-* 
ment,  which  deed  provides  for  alterations  to 
be  niade  by  resolutions,  not  under  seal,  but 
to  be  passed  at  special  general  meetings  ; 
the  resolutions  themselves  are  not  required 
to  be  by  deed,  nor  can  it  be  in  anv  way 
requisite  that  the  concurrence  of  the  de- 
fendant in  them  should  be  by  deed." 


PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 

MABRIAQB    LICENSE. 

In  the  case  of  Cope  v.  Burty  1  Phill. 
Ecc.  Rep.  224,  a  wife  had  been  known  for 
several  years  by  the  name  under  which 
she  was  married,  and  tliis  was  considered 
by  Lord  StoweU  as  a  reason  for  his  judg- 
ment in  favour  of  the  marriage.  See  also 
Cockbum  V.  GamauU,  1  Hag.  436.  But 
when  the  marriage  is  by  banns,  it  is  not 
necessary  that  a  fraud  should  have  been 
practised  on  one  of  the  parties  to  the  mar- 
riage, if  in  effect  a  fraud  on  the  law  has 
been  committed.  See  Wakefield  y.  Wake- 
fieldy  1  Hagg.  Consist.  Rep.  394 ;  Rex  v. 
Tihshelf,  1  B.  &  Ad.  190.  But  this  reason 
does  not  extend  to  marriage  by  license. 
"  There  is  no  authority,"  said  Lord  Den- 
for  the  general  proposition, 


man,  C.  J.,  ^ 

that  a  marriage  license  is  made  absolutely 
void  by  a  mistake  in  the  name  of  one  party, 
any  of  the  clauses  of  the  deed,  or  of  the  The  reason  for  which  banns  are  held  in- 
existing  regulations  of  the  company,  and  valid  on  tills  account  does  not  extend  to 


make  any  new  regulations ;  and,  as  was 
held  under  clause  29,  the  company  might, 
at  a  special  general  meeting,  reduce  the 
number  of  directors  from  sixteen  to  seven. 
But  the  court  thought,  that  under  s.  29 
the  company  had  no  power  to  reduce  the 
number  of  the  shares.  But  although  that 
could  not  be  done,  and  it  had  been  at- 
tempted, it  did  not  lie  in  the  mouth  of  the 
defendant,  a  shareholder,  afler  the  resolu- 
tions in  reducing  them,  to  make  this  ob- 
jection. "  We  think,"  said  Lord  Denman, 
C.  J.,  "  the     ares  sdways  were  in  point 


licenses  :  the  protection  given  by  the  one 
is  of  a  different  kind  from  that  afforded  by 
the  other.  No  fraud  is  suggested  here. ' 
Mr.  Justice  Patteson  said,  "I  have  in- 
quired as  to  the  opinion  of  the  Ecclesias- 
tical Courts  on  this  subject,  and  find  that 
Cope  V.  Burt  and  CoMum  v.  Gamatdiy 
1  Hagg.  Consist.  Ca.  486,  have  always  been 
considered  decisive  authorities  there. 
The  distinction  between  banns  and  licenses 
is  clear ;  and  although  perhaps  if  a  license 
were  obtained  for  one  person  with  the  ifUen^ 
tion  that  it  should  be  used  for  another,  such 
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a  Bce&se  miglit  ndt  be  valM,  that  is  not 
liie  case  here,  and  the  objection  cannot 
prevail/'    Lane  r.  Ooodwin,  4  Q.  B.  S61 


NEW  BILLS  IN  PARLIAMENT. 


DBATR   BT  AOdDBNTS  COMPENSATION. 

This  bill  recites  that  no  action  at  law  is  now 
maintainable  against  a  person  who  by  his  wrong- 
ihl  ttct,  neglect,  or  default  may  hare  cansed  the 
death  of  another  person,  and  it  is  oftentimes 
light  and  expedient  that  the  wrongdoer  in  such 
case  should  be  answerable  in  damages  for  the 
injury  so  caused  by  him ;  and  proposes  to  enact, 

1.  That  whensoever  any  person  shall  by  his 
wroiuful  act,  neglect,  or  default  have  caused 
the  death  of  another  person,  and  the  act,  ne- 
gket,  or  defiault  is  such  as  would  (if  death  had 
not  ensued)  have  entitled  the  party  injured  to 
maintain  an  action  in  any  of  her  Majesty's 
courts  of  records  at  Westminster,  and  recover 
damages  in  respect  thereof,  then  and  in  every 
such  case  the  person  causing  such  death  shaU 
be  liable  to  an  action  for  damages  resulting 
therefrom,  notwithstanding  the  death  of  the 
person  injured. 

2.  That  every  such  action  shall  be  for 
the  sole  benefit  of  the  wife  or  husband,  or 
child  or  children  of  the  person  whose  death 
shall  have  be  so  caused  as  aforesaid,  and 
may  and.  shall  be  brought  by  and  in  the  name 
of  the  executor  or  executrix,  or  administrator 
or  administratrix,  or  If  there  shall  be  neither 
executor  or  executrix,  administrator  or  admin* 
tratrix,  then  bv  the  wife  or  husband  or  chUd, 
or  one  of  the  children,  of  the  person  deceased ; 
and  in  every  such  action  the  jury  may  give 
such  damages  as  the^  may  think  proportioned 
to  the  pecuniary  injury  resulting  from  such 
death  to  the  parties  respectively  for  whom  and 
for  whose  benefit  such  action  shall  be  brought; 
end  the  amount  recovered,  after  deducting  all 
costs  ro  and  about  such  proceedings,  shall  be 
divisible  and  divided  amongst  the  before- 
inen^tioned  parties  in  such  shares  and  propor- 
tions as  the  jury  bv  their  verdict  shall  find  and 
direct :  Provided  always,  that  not  more  than  one 
action  shall  lie  for  and  in  respect  of  the  same 
snhject  matter  of  complaint,  and  if  two  or  more 
actions  in  respect  thereof  shall  at  any  tnne  be 
brought,  it  shall  be  lawful  for  the  court  or  a 
jndge  to  order  that  the  same  may  be  consoli- 
dated, and  also  to  direct  in  whose  name  the 
action  after  consolidation  shall  proceed,  as  well 
as  to  make  such  other  orders  therein  as  to  them 
or  him  shall  seem  fit. 

3.  That  in  every  such  action  the  plaintiflT 
en  the  record  shall  be  required,  together  with 
the  declaration,  to  deliver  to  the  defendant  or 
lue  tUoni^  a  pertioolar  of  the  person  or  per- 
sons for  whom  and  on  whose  behalf  damages 
ahall  be  claimed  in  such  action. 

4.  That  nothing  herein  contained  shall  in  any 
way  or  manner  be  construed  to  discharge  or  re- 
lieve any  person  or  persons,  corporation  or  com- 
I«ny,from  beingproceededageinstcrimmaDyfor 


any  matter  done  or  omitted  for  which  this  aet 
provides  a  civil  remedy ;  and  that  the  amount 
of  any  damagesand  costs  that  may  be  recovered 
in  any  action  as  aforesaid  shall  and  maybe 
recoverable  out  of  the  lands,  hereditaments^ 
goods,  and  effects  of  ariy  person  or  persons, 
corporation  or  company,  notwithstanding  the 
same  shall  and  ma^  have  been  forfeited  to  tiie 
crown  by  the  conviction  of  any  penon  or  per^ 
SOBS  causing  sm^  death,  for  fiekny  or  nisde^ 
meaner  in  coaseouenoe  thereof. 

5.  That  no  voluntary  deed,  conveyance,  or 
assignment,  otherwise  than  for  a  valuable  and 
bond  fide  consideration,  made  by  any  person  or 
persons,  corporation  or  company,  after  he  or 
they  shall  have  caused  the  death  of  any  person  or 
persons  as  aforesaid,  shall  be  valid  or  bindii^ 
as  against  ^e  party  entitled  to  recover  dnB»> 
ges  and  costs  in  any  such  action  against  sadi 
person  or  persons,  corporation  or  comnaay. 

6.  That  no  proceedmgs  under  and  oy  virtue 
of  this  act  shall  be  conunenced  or  taken  before 
the  expiration  of  three  months  after  the  expira- 
tion of  six  months  from  the  death  of  the  party 
injured  as  aforesaid. 

7.  That  in  case  any  person  who  may  have  been 
so  injured  by  the  act,  neglect,  or  default  of  ano* 
ther,  and  who  may  afterwards  die  in  conse^ience 
thereof,  shall  in  his  lifetime  have  recovered 
damages  in  an  action  against  or  received  com* 
pensation  by  agreement  or  compromise  from 
the  person  or  persons,  bodies  corporate,  or 
company,  for  the  injury  he  may  so  nave  sns- 
tained,  then  and  in  such  case  the  remedies  pfo* 
vided  by  this  act  shall  not  accrue  to  the  pct^ 
sonal  representatives  or  siirviviiig  relationa  of 
such  deceased  person  as  aforesaid. 

8.  That  it  shallbe lawful,  notwithstan^ng  any- 
thing herein  contained,for  thepersonal  represen- 
tatives or  survi^g  relations  of  any  deceased 
persons  as  aforesaid  to  compromise  any  daim 
against  any  person  or  persons,  bodies  cofporate 
or  Company,  for  injury  «r  loss  that  he,  she,  or 
they  may  have  sustained. 

9.  That  the  following  words  and  expres- 
sions are  intended  to  have  the  meaninga 
hereby  assigned  to  them  respectively,  so  fir 
as  such  meanings  are  not  excluded  by 
the  context  or  by  the  nature  of  the  nMect 
matter ;  that  is  to  say,  the  word  ''person''  to 
apply  to  bodies  politic  or  eorporate,  wbethm 
sole  or  aggregate ;  and  words  denoting  the 
singular  number  are  to  be  understood  to  s^ply 
also  to  a  plurality  of  persons  or  things ;  ind 
words  denoting  tne  masculine  gender  are  to  be 
understood  to  apply  also  to  persons  of  the 
feminine  gender. 

10.  That  this  act  shaU  corns  into  opei'rtsen 
from  and  immediately  after  the  fMBinng  thereof. 


DBODANDS  ABOLITION. 

Reciting  that  the  law  rsspecting  the  ibrfstl- 
ure  of  chattels  which  have  moved  to  or  otfieed 
the  death  of  man,  and  respecting  deodands,  is 
unreasonable  and  inconvenient :  It  is  propoeed 
to  enact,  That  from  and  after  the 
day  of  IMS,  theie  ahall  be  no 
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foifBiitre  of  any  ckrttel  for  or  in  respect  of  the 
sane  havuig  iao¥ed  to  or  caused  tke  deatli  of 
man ;  and  no  coroner's  jury  sworn  to  inquire^ 
upon  the  sight  of  any  dead  bodv,  how  the  de- 
ceased came  by  his  death,  shall  find  any  for- 
feitore  of  any  chattel  which  may  have  moved 
to  or  caused  the  death  of  the  deceased,  or  any 
deodand  idiatsoever;  -and  any  such  finding 
ahall  be  null  and  void;  and  it  shall  not  be 
Aeceseary  in  any  indictment  or  inquisition  for 
homicide  to  alleae  the  value  of  the  instrument 
which  caused  the  death  of  the  deceased,  or  to 
allege  that  the  same  was  of  no  value. 


JtiWISB   DISAHlLtTIUS   RiSMOVAL. 

This  bill  recites  that  the  declaration  pre- 
scribed by  an  act  of  the  9  G.  4,  c.  17,  intituled 
"  An  act  for  repealing  so  much  of  several  acts 
as  imposes  the  r^ecessity  of  receiving  the  Sa- 
crament of  the  Lord's  Supper  as  a  Qualifica- 
tion  for  certain  Offices  and  Emi^oyments/'  on 
sdmiMion  into  office  in  mimicipal  corporations, 
cannot  conscientionsly  be  made  and  subscribed 
l^  persons  of  the  Jewish  religion :  It  is  there- 
fore ijroposed  to  enact.  That,  instead  of  the  de- 
claration required  to  be  made  and  subscribed  by 
the  said  recited  act,  every  person  of  the  Jewisn 
religion  be  permitted  to  make  and  subscribe 
the  following  declaration  within  one  calendar 
month  next  before  or  upon  his  admission  into 
the  office  of  mayor,  alderman,  recorder,  bailiff, 
town  derk,  councillor,  or  any  other  municipal 
office  in  any  city,  town  corporate,  borough,  or 
dnque  port,  witmn  Enfflana  and  Wales,  or  the 
town  of  Berwick-upanSVeed : 

"I,  A.  B.,  being  a  person  professing  the 
Jewish  religion,  having  conscientious  scruples 
against  subscribing  the  declaration  contained 
in  an  act  passed  in  the  9  G,  4,  intituled  '  An 
act  for  replug  so  much  of  several  Acts  as  im- 
poses the  Necessity  of  recdidng  the  Sacrament 
of  ihe  Lord's  Supper  as  a  Quafification  for 
certain  Offices  and  Employments,'  do  so- 
lemnly, and  sincerely,  and  truly  declare.  That 
I  win  not  exercise  any  power  or  authority  or 
influence  which  I  may  possess  by  virtue  of  the 
oflfee  of  to  mjnre  or  we^en  the 

Fro^Mtaat  Church  as  it  is  by  kw  established 
in  England,  nor  to  disturb  the  said  church,  or 
the  inshops  and  clergy  of  the  said  church,  m 
Ike  nosMssion  of  any  ri^  or  pmileges  to 
niiich  anbh  diurch  or  t£e  said  oishops  and 
di^ST'iiKy  be  by  law  antitlei." 

9.  "TkBl  tnch  ileclanftion  'shalL  be  of  the 
■^aae  foroe  and  effect  as  if  the  parson  laaBti- 
ing  It  had  made  and  anbsc^ed  die  dedHMtkm 
Jtowaid  contained  in  dteraaid  act>of  thdOG.4, 


Committee  of  her  Majsaty's  Phvy  Council :  It 
is  therefore  proposed  to  enact  as  foUows  : — 

1.  That  if  any  person  shall  present  a  petition 
to  her  Majesty  in  Council,  complaining  of 
adultery  committed,  and  praying  for  a  divorce  h 
vinculo  matrimonii,  and  her  Majesty  shall  think 
proper  to  refer  the  same  to  the  said  committee, 
the  matter  of  the  petition  shall  be  inquired  of  by 
the  said  committee,  according  to  die  usual 
course  of  proceeding,  and  according  to  such 
further  rules  and  orders  as  it  is  hereinafter 
authorised  and  empowered  to  make ;  and  if  the 
said  committee  shall  report  that  a  divorce 
should  be  granted  as  prayed,  then  it  shall  be 
lawful  for  her  Majesty  to  confirm  the  same 
report  by  order  in  council,  and  such  order 
shall  be  bindixig  on  all  parties,  and  shall  have 
the  force  and  effect  of  a  divorce  h  vinculo  matri" 
monii,  any  law,  custom,  or  usage  to  the  con- 
trary in  anywise  notwithstanding. 

2.  That  the  said  Judicial  Committee  shall 
have  power  to  make  such  rules  and  orders  of 
proceeding  as  it  shall  deem  fit  for  conducting 
the  said  inquiry,  touching  the  requiring  a  prsof 
of  an  action  having  been  brought  for  crimifial 
conversation  by  the  said  petitioner  i^^nst  Che 
alleged  adulterer,  and  a  verdict  having  been 
obtained  by  him,  touching  the  requiring  the 
production  of  a  sentence  of  the  Ecclesiastical 
Court  of  separation  h  mensd  et  thoro,  touching 
the  examination  of  the  petitioner,  and  otherwise 
as  to  the  said  committee  shall  seem  fit,  and 
generally  such  rules  and  orders  for  Tegnkting 
its  proceedmgs  in  divorces  as  it  shall  think  fit, 
which  rules  and  orders,  being  submitted  to 
her  Majesty,  and  confirmed  by  order  in  coun« 
cil,  shall  be  laid  before  both  houses  of  parlia- 
ment within  one  calendar  month  next  after  such 
order  in  council  being  made,  if  parliament  be 
sitting,  or  if  not  within  one  calendar  month 
after  the  commencement  of  the  then  next  ses- 
sion, and  shall  be  deemed  and  taken  to  be 
binding  on  the  said  committee,  and  on  all 
parties  before  it,  in  such  matters  of  divorce, 
unless  one  or  other  house  of  parliament  shall, 
within  one  calendar  month  after  the 'same  shall 
have  been  laid  before  it,  present  an  address  to 
her  Majesty  praying  that  the  said  order  in 
council  may  be  rescinded,  in  which  case  such 
rules  shall  nave  no  force  or  eflnect  whatsoeiwr. 

3.  That  it  shall  and  may  foe  lawful  for  the 
said  Judicial  Committee  to  make  it  one  condi- 
tion of  the  granting  such  divosce  that  such  pro- 
vision shall  be  made  for  the  wife,  when  di- 
vorced, as  may  seem  reasonable  and  just  in  all 
the  circumstances  of  the  case,  which  conditions, 
if  approved  by  her  Mijeaty  by  order  in  coimcil, 
shall  be  deemed  and  taken  to  be  binding  on 
the  petitioner  after  the  dissolution  of  his  mar- 
riage ;  and  the  wife  shall*  after  such  dissolution, 
have  such  and  the  like  remedies  for  recovery 
of  the  annmty  granted  as  she  would  have  had 
in  case  the  said  petitioner  had  executed  a  bond, 
or  d&xst  iHStromeat  uadsr  seal,  conditioned  to 
pay  such  annuity,  provided  that  tiie  said  Judi- 
cial CoBuntttae  shall  have  power  to  require 
such  petitioner  to  give  kis  own  bond>  with 
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NOTICES  OF  NEW  BOOKS. 


L 


A  Selection  of  Legal  Maxims,  Classified 

and  lUustraied.  By  Hbrbbrt  Bboom, 
,    Esq ,  of  the  Inner  Temple,  Barrister-at- 

Law.     London  :    A.  Maxwell  &  Son, 

1845.    Pp.469. 

We  welcome  this  volume  as  a  very 
-valuable  addition  to  the  stock  of  elementary 
works  on  the  law.  It  forms  a  collection  of 
the  first  principles  of  legal  science,  and 
€fiect8  a  vast  improvement  on  the  ''law 
grammars"  of  former  times,  which  however 
useful  as  books  of  reference,  were  too  con- 
<:ise,  either  to  attract  or  instruct  the  stu- 
dent. It  need  scarcely  be  said  that  for  the 
most  part  the  maxims  of  the  English  law 
are  founded  on  reason,  public  convenience 
and  necessity,  prevailing  not  only  in  the 
Roman  law  but  in  the  code  of  every  civil 
vized  country.  The  increase  of  commerce 
and  the  complicated  affairs  of  mankind 
have  given  rise  to  many  subtleties  and  re- 
fined distinctions,  some  of  which  have  be 
come  established  doctrines  in  our  courts  of 
law  and  equity.  This  incorporation  of 
new  principles  into  our  system  of  juris- 
prudence, or  the  modification  or  new  ap- 
plication of  old  principles,  renders,  as  Mr. 
Broom  observes,  "an  accurate  acquaint- 
ance with  the  simple  fundamental  rules 
the  more  necessary,  in  order  that  they  may 
be  directly  applied  or  qualified,  or  limited 
according  to  the  exigencies  of  the  par- 
ticular case,  and  the  novelty  of  the  circum- 
stances which  present  themselves." 

In  his  first  two  chapters  Mr.  Broom 
treats  of  maxims  which  relate  to  constitu- 
tional principles,  and  the  mode  in  which 
the  laws  are  administered.  Thus  the  first 
chapter  contains — 1.  Rules  founded  on 
public  policy ;  2.  Maxims  relating  to  the 
crown.  The  second  comprises, — I.  The 
judicial  office,  and  2.  The  mode  of  admi- 
nistering justice.  These  maxims  being 
generally  known  and  easily  comprehended, 
have  been  briefly  considered. 

Next  come  certain  maxims  which  are 
rather  deductions  of  reason  than  rules  of 
law.  These  the  author  terms  "  Rules  of 
Logic.*' 

Then  follow,  in  the  fourth  chapter,  what 
are  termed  fundamental  legal  principles. 

The  fifth  treats— 1.  Of  the  maxims  re- 
lating to  property,  its  righto  and  liabilities; 
and  2.  Of  the  rules  relating  to  marriage 
and  descent. 

The  sixth  seto  forth  the  maxims  relating 
to  the  interpretation  of  deeds  and  written 
instruments. 


The  seventh  comprises  those  which  are 
applicable  to  the  law  of  contracts;  and. 

The  8th,  maxims  applicable  to  the  law 
of  evidence. 

Mr.  Broom  has  resorted  to  the  reports, 
ancient  and  modem,  and  the^  standard 
treatises,  to  ascertain  the  maxims  which 
are  most  frequently  cited  and  applied, 
and  the  work  contains  not  only  all  the  im- 
portant legal  maxims,  but  explains  and 
illustrates  them,  and  notices  the  various 
exceptions  and  modifications  in  their  ap- 
plication. In  selecting  the  cases  which 
illustrate  the  several  rides,  Mr.  Broom  has 
properly  selected  those  in  which  the  par- 
ticular maxim  has  been  cited  or  applied. 

Having  thus  stated  the  scope  of  the 
publication,  we  shall  now  submit  to  our 
readers  a  few  extracts,  for  the  purpose  of 
showing  the  manner  in  which  the  author 
has  executed  his  task.  Part  of  the  merit 
of  the  work  consisting  in  a  classification 
instead  of  a  mere  alphabetical  arrangement 
of  the  maxims,  we  shall  select  the  fol- 
lowing from  the  fourth  chapter : — 

"  Fmdamental  legal  principles. 

"  Ubi  jus,  ibi  remedium. 

Communis  error  facit  jus. 

Quod  remedio  destituitur  ipa&  re  valet  si 
culpa  absit. 

In  jure  non  remota  causa  sed  proxima  spec- 
tatur. 

Actus  Dei  nemini  facit  injoriam. 

Lex  non  cogit  ad  impossibilia. 

Ignorantia  facti  ezcusat, — ignorantia  jnris 
non  excusat. 

Volenti  non  fit  injuria. 

Interest  reipublicse  ut  sit  Hnis  litimn. 

Nemo  debet  bis  vexari  pro  uni  et  ekdem 
caus&. 

Acta  exteriora  indicant  interiora  secreta. 

Actus  non  facit  reum  nisi  mens  sit  rea. 

De  minimis  non  curat  lex." 

From  this  chapter  we  give  the  Illustra- 
tions of  the  well-known  rule,  "  iffnonmiia 
facti  excusaty  ignorantia  juris  not  excusat*** 

''With  respect  to  the  latter  part  of  this 
maxim,  which  is  adopted  by  the  Roman  law,  it 
has  been  observed,  that  every  man  must  be 
taken  to  be  cognisant  of  the  law ;  otherwise, 
there  is  no  saying  to  what  extent  the  excuse  of 
ignorance  may  not  be  carried,  it  would  be 
united  in  almost  every  case.*  It  is,  therefore,  a 
rule,  ist,  the  money  paid  with  full  knowledge 
of  the  facts,  but  through  ignorance  of  the  law, 
is  not  recoverable,  if  there  be  nothing  uncon- 
scientious in  the  retainer  of  it ;  and,  2ndly,  that 
money  paid  in  ignorance  of  the  facts  is  recover- 


»  "Per  Ld.  Slknbonmgh,  C.  J.,  BUbie  v. 
Lumley,  2  East,  469;  Pra&ce  to  Co.  litt; 
Qomerg  v.  Bond,  3  M.  &  S.  378. 
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able,  provided  there  have  been  no  laches  in  the 
party  paying  it.* 

''in  a  leading  case  on  the  first  of  the  above 
rules,  the  facts  were,  that  the  captain  of  a  king's 
ship  brought  home  in  her  public  treasure  upon 
the  public  service,  and  treasure  of  individuals 
for  his  own  emolument.  He  received  freight 
for  both,  and  paid  over  one-third  of  it  accord- 
ing to  an  established  usage  in  the  navy,  to  the 
admiral  under  whose  command  he  sailed. 
Discovering,  however,  that  the  law  did  not 
compel  captains  to  pay  to  admirals  one-third  of 
the  freight,  the  captam  brought  an  action  for 
money  had  and  received,  to  recover  it  back 
from  the  admiral's  executrix ;  and  it  was  held, 
that  he  could  not  recover  back  the  private 
freight,  because  the  whole  of  that  transaction 
was  illegal ;  nor  the  public  freight,  because  he 
had  paid  it  with  fuU  knowledge  of  the  facts, 
although  in  ignorance  of  the  law,  and  because 
it  was  not  against  conscience  for  the  executrix 
to  retain  it.^ 

"  In  another  very  recent  case,  the  plsdntifF, 
being  about  to  compound  with  his  creditors, 
defendant,  a  creditor,  refused  to  subscribe  the 
deed  unless  he  were  paid  in  full;  and  the  plain- 
tiff, to  obtain  his  signature,  gave  a  bill,  payable 
to  defendant's  agent  for  the  difference  between 
205.  in  the  pound  and  %s,,  the  proportion  com- 
pounded for,  whereupon  defendant  signed  the 
deed.  Plaintiff  did  not,  however,  honour  the 
bill  when  due,  but,  on  subsequent  application, 
he  paid  it  some  months  after  the  dishonour  to 
the  payee,  and  defendant  received  the  money, 
the  other  creditors  being  paid  according  to  the 
deed.  The  court  of  Q.  B.  held,  that  plaintiff 
could  not  recover  back  the  amount  so  paid  to 
defendant  above  8^.  in  the  pound;  for  that  the 
transaction  had  been  closed  by  a  voluntary 
payment,  with  full  knowledge  of  the  facts,  and 
ought  not  to  be  re-opened ;  and  that  it  did  not 
m^e  anv  difference  that  the  sum  in  question 
had  not  been  recovered  by  action.** 

"  So,  where  there  is  bona  fides,  and  monev 
is  paid  with  full  knowledge  of  the  facts,  though 
there  be  no  debt,  still  it  cannot  be  recovered 
back;*  as,  where  an  underwriter,  having  paid 
the  loss,  sought  to  recover  the  amount  paia,  on 
the  ground  that  a  material  circumstance  had 


*  "  Stmth,  L.  C,  244 ;  WiVdnsonv,  Johnston, 
3  B.  &  C.  429. 

*  "Brisbane  v,  Daeres,  5  Taunt.  143;  per 
Jjd,  EUenborouffh,  C.  J.,  Bilbie  v.  Jjumley,  2 
East,  470;  Bramston  v.  Robins,  4  Bing.  11; 
Stevens  v.  Lynch,  12  East,  38 ;  per  Ld.  Eldon, 
C,  BronUey  v.  Holland,  7  Ves.  jun.  23 ;  Lonory 
V.  Bourdieu,  Dougl.  468 ;  Gomery  v.  Bond,  3 
M.  &  S.  378 ;  Lothian  v.  Henderson,  3  B.  &  P. 
420;  Dem  v.  Parsons,  2  B.  &  Aid.  562.  See 
the  argument  in  Gibson  v.  Brwe,  6  Scott,  N.  R., 
309;  Smith  v.  Bromely,  cited  2  Dougl.  696, 
and  6  Scott,  N.  R.,  318. 

*  "  Wibon  V.  Ray,  10  A.  &  E.  82 ;  on  which 
case,  see  the  observations  of  Jindal,  C.  J.,  in 
Oibson  V.  Bruce,  6  Scott.  N.  R.,  325,  326. 

«  "  Per  Patteson,  J.,  Duke  de  Cadavalv.  CoU 
Uns,  4  A.  &  £.  866. 


been  concealed.  It  appearing,  however,  that* 
he  knew  of  this  at  the  time  of  the  adjustment, 
it  was  held,  that  he  could  not  recover.^  And 
the  same  principle  has  been  held  to  extend  to 
an  allowance,  on  account,  as  being  equivalent 
for  this  purpose  to  the  payment  of  money,  s 

"  Again,  money  paid  by  the  plaintiff  to  the* 
defendant  under  a  bond  fide  forgetfulness  of 
facts,  which  ^entitled  the  defendant  to  re>» 
ceive  it,  may  be  recovered  back  as  money  had 
and  received  ;^  and  in  the  case  deciding  this  it 
was  observed,  that,  where  money  is  paid  to 
another  under  the  influence  of  a  mistake,  that 
is,  upon  the  supposition  that  a  specific  fact  ia 
true,  which  would  entitle  the  other  to  the  money, 
but  which  fact  is  untrue,  and  the  money  wonld^ 
not  have  been  paid  if  it  had  been  known  to  the 
payer  that  the  ^t  was  untrue,  an  action  wil^- 
lie  to  recover  back,  and  it  is  against  conscience 
to  retain  it,*  though  a  demand  may  be  neces- 
sary in  those  cases  in  which  the  party  receiving- 
may  have  been  ignorant  of  the  mistake.  If» 
indeed,  the  money  is  intentionally  paid,  without 
reference  to  the  truth  or  falsehood  of  the  feet, 
the  plaintiff  meaning  to  waive  all  inquiry  into 
it,  and  that  the  person  receiving  shall  have  the 
money  at  all  events  whether  the  fact  be  true  or 
false,  the  latter  is  certainly  entitled  to  retain  it; 
but  if  it  is  paid  under  the  impression  of  a  fact 
which  is  untrue,  it  may,  geneiully  speaking,  be 
recovered  back,  however  careless  the  party  pay- 
ing may  have  been  in  omitting  to  use  due  dili- 
gence, or  to  inqiure  into  the  fact  ;^  and,  there- 
fore, it  does  not  seem  to  be  a  true  position  ixt 
point  of  law,  that  a  person  so  paying  is  pre- 
cluded from  recovering  by  laches  in  not  avail- 
ing himself  of  the  means  of  knowledge  in  hi» 
power,'  though,  if  there  be  evidence  of  mean» 
of  knowledge,  the  jury  will  very  readily  infer 
actual  knowledge.™ 

"  In  other  cases,  different  in  their  circum- 
stances from  those  above  cited,  the  maxim  as- 
to  ignorance  of  fact  is  frequentiy  applicable. 
Thus,  in  an  action  on  a  policy  of  insurance, 
the  question  was,  whether  a  captain  of  a  vessel 


f  "  BiUne  v,  Lundey,  2  East,  469 ;  Gomery  v: 
Bond  3  M.  8c  S.  378 ;  Lothian  v.  Henderson, 
3  B.  &  P.  420. 

f  "  Skyring  v.  Greenwood,  4  B.  &  C.  281 ; 
per  Best,  C.  J.,  Bramston  v.  Robins,  4  Bmg. 
15  ;  Shaw  v.  Picton,  4  B.  &  C.  715. 

h  "KeUy  V.  Solari,  9  M.  & W.  54 ;  Lucasv: 
Worswick,  I  Moo.  &  Rob.  293. 

*  "See  MUnes  v.  Duncan,  6  B.  &  C.  671 ; 
Bize  V.  Dickson,  IT.R.  285;  cited  per  Marsfield, 
C.  J.,  Brisbane  v.  Dacres,  5  Taunt.  162 ;  Har- 
ris V.  Lloyd,  5  M.  &  W.  432, 

k  "Per  Parke,  B.,  Kelly  v.  Solari,  9  M.  & 
W.  68,  59«  recognised  BeUy,  Gardiner,'4  Scott, 
N.  R.,  621,  633, 634 ;  per  Ashurst,  J.,  Chatfield' 
V.  Paxton,  cited  2  East,  471,  n.  (a) 

»  "  Per  Parke,  B.,  9  M.  &  W.  58, 69,  contro- 
verting  the  dictum  of  Bayley,  J.,  in  Milnes  v. 
Duncan,  6  B.  &  C.  671 :  XAteas  v.   Worswick,. 
1  Moo.  &  Rob.  293 ;  BeU  v.  Gardiner,  4  Scott^ 
N.  R.,  621,  635. 

■  "Per  CoUman,  J.,  4  Scott,  N.  R.,  633^^ 
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which  saSed  to  a  blockaded  port  knew  oi  th» 
blockade  at  a  particulBr  period;  and  it  waa 
observed  by  Lord  Tenterikih  that,  if  the  poaair  f 
bility  or  even  probability  of  actual  kaowledge 
ahoiild  be  conaadeved  as  legal  proof  of  thalebct 
of  actual  knowled|(e»  as  a  pruumpUo  juris  €t  de 
jur€,  the  presumptioii  might,  in.aoooe  caae8»  be 
contrary  to  the  fact,  aiMlauch  a  nile  mighl 
wock  imuatice ;  and  that  the  queataott»  as  to  die 
knowledge  poaaeased  by  a  person  of  a  given 
facty  was  for  the  deciaioB  and  judgment  of  the 
jury.  It  waa  alao  remarked,  in  t^e  sane  caae^ 
that  the  probability  of  actual  knowledge  upon 
consideration  of  time,  place,  the  opportuniCiea 
oCteatiflfeony,  and  other  circumalances,  may  in 
aome  instances  be  so  strong  and  cogent,  aa  to 
caal  the  proof  of  ignorance  on  the  other  aide  ia 
the  opinion  of  the  juryi  and*  in  the  absence  of 
such  proof  of  ignorance*  to  lead  them  to  inler 
knowledge;  but  that  inference  propedy  be^ 
longed  to  thesB.* 

**  In  ejectment  byr  A.,  claiming  title  undier  a 
seoend  mortgage,  it  waa  held,  that  a  tenanl^ 
who  had  paid  rent  to  the  leaaor  of  the  i^aintiff 
*  under  a  mistake  of  the  £acts,  although  ealopped 
from  disputing  A/s  title  at  the  time  (^  the  de- 
mise, might  nevertheleaa  abow  in  defence  a 
prior  mortgage  to  fi«>  together  with  notice  from, 
and  payment  of  rent  to,  B. ;  and  that  he  waa 
not  precluded  from  this  defence  by  having  pud 
rent  to  A.  under  a  miatake.^ 

"  In  some  cases,  also,  where,  at  the  time  of 
applying  to  a  court  of  justice,  the  applicant  is 
ignorant  of  circumatancea  material  to  the  sub- 
ject'onatter  of  his  motion,  he  may  be  permitted 
to  open  the  proceedings  afresh;  for  inetance, 
under  very  peculiar  circumstancee,  the  court 
r&»opened  a  rule  for  a  criminal  information,  it 
appearing  that  the  affidavita  on  which  the  rule 
had  been  discharged  were  false,  p 

^In  criminal  cases  the  above  maxim  also 
applies  when  a  man,  intending  to  do  a  lawful 
ac^  does  that  which  is  unlawful.  In  this  case, 
there  ia  not  that  coiyunction  between  the  deed 
and  the  will  which  is  necessary  tolbnn  a  crimi- 
nal act ;  but,  in  order  that  he  may  stand  ex- 
cused, there  must  be  an  ignorance  or  mistake 
of  fact,  and  not  an  error  in  point  of  law :  as,  if 
a  man,  intending  to  kiU  a  thief  or  housebreaker 
in  his  own  house,  and  under  circumstances 
which  would  justify  him  in  so  doing,  by  mis- 
take kills  one  of  his  own  family,  this  ia  no 
criminal  action;  but,  if  a  man  thinks  he  has  a 
right  to  kill  a  person  excommunicated  or  out- 
lawed wherever  he  meets  him,  and  does  so,  this 
is  wilful  murder.  For  a  mistake  in  point  of 
law,  which  every  person  of  discretion  not  only 
may,  but  is  bound  and  presumed  to  know,  is, 
in  criminal  cases,  no  sort  of  defences    Igno- 


ranfio.  eomm  qua  gw  soire  ieutmr  wm  e»« 

cura/.' 

We  think  that  the  work  does  Mr.  Broom 
great  credit,  and  whikt  it  will  be  especi- 
ally uaefui  and  indeed  almost  neocaaary  to 
the  student,  it  will  frequently  assist  the 
practitioner  by  furnishing  a  large  collec- 
tion of  cases  in  which  the  great  principles 
of  our  common  law  have  been  illustrated 
and  applied,  and  it  certav)ly  ought  to  find 
a  place  in  the  libriary  of  every  scientific 
lawyer. 


•  "Harrow  v.  WUe,  9  B.  &  C.  712,  717. 

<"  '*Ihe  d.  Higginbotham  v.  Bartw,  11  A.  & 
E.  307.  See  also  Perroit  v.  Ferrott^  14  East, 
423,  which  was  a  case  aa  to  the  cancellation  of 
a  will. 

p  "jRMrv.J5e#,6A,&E.780i  BotjfOed  v. 
Padmore,  Id.  785,  n. 

.  «  "A  Bhu  Com.. 27s  Doft.  and  Siod.  Dial 
U.C.  4^ 


LAW  OF  BILLS  OP  EXCHANGE. 


PROOF  OF  IDSMTFTT, 

In  the  last  number  of  Messrs.  Adolphua  and 
EUis's  Reports,  (vol.  iv.  p.  630,)  we  ooserve  a 
case  of  Roden  v.  Ryde,  b^ore  the  Court  of 
Queen's  Bench,  which  throws  some  new  and 
verf  important  light  upon  the  question,  bow 
far  It  is  necessary,  in  suing  on  a  bill  of  ex- 
change, to  prove  that  the  party  whoae  name 
appears  on  the  document  is  ^oly  the  party 
made  defendant  to  the  action.  The  resntt  a^ 
pews  to  be,  that  there  must  be  proof  of  this 
mdispensable  identity  in  all  cases ;  but  much 
slighter  evidence  will  suffice  in  certain  caaea 
than  in  others.  In  the  case  we  are  now  allu- 
ding to,  it  appeared  that  the  action  waa  brought 
b^  the  indorsee  against  the  acceptor  of  certain 
bills  of  exchange.  At  the  trial,  before  Mr. 
Justice  WUUams,  it  waa  proved  that  the  billa 
were  accepted  in  the  name  of  Heury  Thomas 
Rvde,  ana  made  payable  at  the  London  and 
Westminster  Bank.  The  cashier  of  that  esta- 
blishment swore  that  one  Henry  Thomas  Rgde 
kept  an  account  there,  and  the  acceptances 
were  in  his  handwriting;  that  he  was  ac- 
quainted with  his  handwriling[,  aldumgh  he 
had  never  seen  him  write,  and  in  fact  did  not 
know  him  individually,  his  only  means  of 
knowledjge  being  derived  from  the  fact  of 
having,  in  his  official  character  as  servant  of 
the  bank,  paid  cheques,  from  time  to  time, 
drawn  under  the  name  in  question,  it  was 
contended  that  thia  evidence,  winch  estriiKshed 
an  identitv  of  name,  did  not  ^o  hg  enoogli* 
since  it  did  not  establish  an  identity  of  toa 
party,  for  it  failed  to  show  that  m  Hbny 
Thomas  Ryds  who  was  proved  to  have  kept  aa 
account  in  the  London  and  Westminster  Uank^ 
and  the  Henry  Thomas  Ryde  who  was  defen^ 
dant  on  the  record,  were  in  fact  one  and  the 
same  individuaL  The  oueatioa  waa  wbetker 
tlua  was  necessary.  The  learned  judge  thought 
that  there  was  a  sufficisnt  prima  faek  case  t9 
go  tatba  jury ;  who  letnnaMd  a  verdict  for  Uie 
plaintiff.  The  court,  however,  afitorwvrdg 
granted  a  rule  niit,  to  show  cauae  why  a  non« 
suit  should  not  be  entered  and  anew  tri^  hadt 
but  upon  argument  the  mfe  waa  djicharged^ 


'"Hale,Pl.Cr.42.' 
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In  delivering  his  opinioi^  Lord, Dcvtfum  said :— . 
Mliere  a  person  in  the  course  of  the  grdinaiy 
tpransactions  of  life  haa  6i|nied  his  name  to  sucn 
an  instrument  as  this,  I  ao  npt  think  there  i^ 
an  instance  in  which  evidence  of  identity  has 
be^n  ];equired»  except  Jones  v.  Jones^  There 
the  name  was  nrovea  to  be  very  common  ip  the 
QountryjL  ajid  I  do  not  say  that  evidence  of  thia 
^nd  may  not  be  rendisred  necessary  by  par- 
ticular circumstances..  But,  in  cases  where  no 
particular  circumstance  tends  to  raise  a.qne8tion 
a$  to  the  party  being  the  same,  even  identity  of 
name  ia  something  fVona  which  an  inference 
may  be  drawn.  If  the  n^me  were  only  John 
5inmA  which  is  of  very  frequent  occurrence, 
there  m^gh^  npt  be  ipuch  ground  for  drawing 
the  conclusion.  Buit  Henry  Thomas  9>ydes  are 
not  so  num.erous ;  and  hom  that,  and  the  cir- 
cumstances generally,  the^e  is  every  reason  t<^ 
believe  that  the  ^ceptoi^  and  the  defendant  are 
iclentical. 

The  observations  of  ^rd  Ahinger  and  Alder- 
son,  B.,  in  Greenshields  v.  Craw/or^  ^PPb^  to 
thi§  case.'*  The  transactions  of  the  worla  could 
not  go  on  if  such  an  objection  were  to  prevail. 
It  is  unfortunate  that  the  doubt  ahomd  ever 
have  been  raised^  and  it.  is  best  tha;t  we  should 
sw^  it  away  as  soon  as  we  can. 

PrUUams,  J.  I  am  of  the  same  opinipn.  It 
cannot  be  said  here  that  there  was  not  some 
evidence  of  identity.  A  man  of  the  defendant's 
name  ^d  kept  money  s^  the  branch  bank ;  and 
this  acceptance  is  proved  to  be  of  his  writinjo^. 
Then  is  that  man  the  defendant  ?  That  it  is 
a  person  of  the  same  name  is  some  evidence 
tUl  another  party  is  pointed  out  who  might  have 
been  the  acceptor.  In  Jones  v.  Jonesy*  the 
same  proof  was  relied  upon ;  and  Lord  Abinger 
gaid : — '*  The  argument  for  the  plainti£P  might 
be  correct,  if  the  case  had  not  mtroduced  Uie 
existence  of  many  Hugh  Joneses  in  the  neigh- 
bourhood where  the  note  was  made.'*  It  ap- 
peared that  the  name  Hugh  Jones,  in  the  par- 
ticular part  of  Wales,  was  so  comi^on  as  hardly 
to  be  a  naiQe;  so  thfit  a  doubt  wa?  raised  on 
the  evidence  by  crosK-examination.  That  is 
not  BO  here,  ana  therefore  the  conclusion  must 
be  different.''  Rule  discharged. 


^  Q  M  &  W  75u 

^  TheoMe  <^ QrHMhiM v.  Crimfarfit  9  M. 
&  W.  3149  was  of  thi«  compUwn-  The  action 
vas  brought  by  the  indorse  affainst  the  ap- 
ceptflT  of  a  hill  of  esEcbftPg?;  and  the  questipn 
WM  whether  there  was  sufficient  evidence  of 
the  defvidant's  identity.  Lord  J^n^er,  C.  B., 
said,  <<  I  am  of  opiuoR  that  the  evidence  is 
eake  sufficient.  The  bill  is  drawn  upon 
Charles  Banner  Crawford,  and  addre8se4  to 
him  at  the  India  House*  It  is  proved  that 
there  ia  a  person  of  that  name;  that  he  once 
'  to  the  India  House;  and  that  the 
_  »  is  ia  his  handrwnting.  lliat  is 
iy  sufficient  endence  Qf  identity  i  especially 
as  BO  affidavit  is  produeed  to  show  that  b^  is 
not  ^e  defendant  in  the  action." 

•  9  M.  &  W.  76, 

«  See  SisifiKMiT,  iXf^ort,  9  M.  fc  W.  i7. 


L^W  0?  COSTS. 

TTTF 

Ix  a  former  number  wp  noticed  the  case  of 
Cooke  V.  Turner,*"  in  which  the  Vicc-Chancellor 
of  England  held  that  th^e  l^d  been  a  mis- 
carriage of  the  Taxing  Master  in  whoUy  dis- 
allowing  the  fees  paid  to  a  junior  counsel  em- 
)lDyed  aloi}g  with  a  senior  to  oppose  a  motion 
or  farther  tm:^  to  answer.  It  s^ms  probably 
however,  that  if  the  Master  on  that  occasioi^ 
had  merely  reduced  the  fees  to  the  bwest  rate 
or  degree,  th?  court  would  npt  have  interfered| 
for  in  Attomey-Oeneral  v.  Jjord  Carrington,  o 
Beav.  454*460,  the  Master  taxed  ofif  fifteen 
gumeafi  from  the  sum  of  Z^l,  4^.,  which  had 
been  paid  for  fees  to  the  Attomey-Qeneral  and 
two  counsel  with  hinv  Vpgn  a  petition  im- 
pugning Ijhe  MasterSi  taxation  in  thb  and 
other  respect^  it  was  contended  that,  ha^iiig 
regard  to  the  time  devoted  to  the  cau8&  wh^cn 
occupied  two  days  in  the  hearing,  the  fees  paid 
were  reasonable  afid  proper,  and  that  no  de* 
duction  ought  to  have  been  made.  Lord 
Langdale,  M.  R,— "This  is  a  mere  question  pf 
quaniunK.^ '  I  cannot  deal  with  it."  The  taxa,- 
tion  was  therefore  sustdned. 


TAXATION. — BETAINKB. — VAKYI^Q  OBQSRt 

In  collecting  all  the  cases  under  the  Law  of 
Attorneys'  Act,  6  &  7  Yict  c.  73,.  we  have 
abridged  the  following  from  the  Chancery 
Reports  ii^  the  14th  volume  of  the  Law 
Journal: — 

A  petition  was  presented  hy  Lady  Sandys^ 
Maria  Meryweather,  Montague  Tnmer,  Marcus 
Turner,  and  Maud  Meryweather,  calUng  in 
question  the  correctness  of  the  taxation  of  a 
bill  of  costs  by  the  Taxina  Master.  It  appears 
that  Mr.  Tomer,  deceaseO,  Lady  Sandys,  and 
other  persons  petitioners,  wno  were  then 
infants,  were  plaintiffs  in  a  suit.  Messrs.  S.  & 
Go.  were  employed  as  solicitors;  and  in  the 
course  of  the  proceedings  an  indictment  was 
preferred  against  some  defendants  for  alleged 
penury  committed  by  them  in  their  answers, 
and  in  which  Messrs.  S.  &  Co.  acted  as  solici- 
tors. The  youngest  of  the  infants  came  of  age, 
and  they  all  adopted  the  suit.  The  plaintiffs 
then  changed  their  solicitors,  and  Messrs.  S.  & 
Co.  delivered  two  bills  of  costs,  one  relating  to 
and  headed  in  tiie  suit,  and  the  other  to  the  in- 
dictment, and  headed  '*  S.  &  Co." 

A  petition  was  presented  for  an  order  of 
coi^e,  for  the  taxation  of  the  bills,  alleging 
"  that  the  petitioners  employed  Messrs.  S.  v 
Co.  as  their  solicitors  in  this  court;  that 
Messrs.  S.  &  Co.  deUvsred  to  the  petitioners 
their  biBs  of  fees  and  disbursemenU,  which,  as 
the  petitioners  were  advised,  contained  many 
unreasonabif*  and  extravagant  charges.  The 
petitioners   submitted   to   pay  what    should 

»  m  Sip.  649. 
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appear  to  be  dae  to  Messrs,  S.  &  Co.  on  the 
taxation  of  their  said  bills ;"  and  an  order  was 
thereupon  made  referring  it  to  the  Taadnff 
Master  of  the  court  in  rotation  to  tax  and 
isettle  the  bills,  &c.  The  petitioners'  solicitors 
were  not  aware,  when  the  order  was  made, 
that  no  retainer  had  been  given  for  the  prose- 
cution  of  the  indictment. 

On  attending  before  the  Taxing  Master,  in 
pursuance  of  the  order,  it  was  insisted  on  the 
part  of  the  petitioners  that  the  Taxing  Master 
Lad  no  authority  under  the  order  to  tax  the  bill 
of  costs  relatina  to  the  indictment,  inasmuch  as 
the  petitioners  had  never  been  liable  to  pay  the 
same^  and  that  all  claims  against  any  party  in 
respect  thereof  was  barred  by  the  Statute  of 
Limitations;  but  the  Taxing  Master  decided 
affainst  such  objection,  and  made  his  report, 
whereby  he  found  that  the  costs  relating  to  the 
indictment  had  been  incurred  on  the  retainer 
of  Mr.  Turner,  deceased,  and  with  the  know- 
ledge of  Lady  Sandys  and  Maria  Meryweather, 
but  whether  or  not  on  their  retainer,  had  not 
been  shown  to  him ;  but  he  further  found  that 
the  same  were  not  incurred  on  the  retainer  of 
the  other  petitioners ;  and  that  the  petitioners 
Marcus  Turner  and  Maud  Meryweather  were 
then  infants ;  and  under  the  circumstances  he 
submitted  to  the  opinion  and  judgment  of  the 
court  whether  or  not  the  petitioners  were  liable 
to  pay  the  amount. 

The  petitioners  then  presented  the  present 
petition,  praying  "  that  they  might  be  ordered 
to  pay  the  first  bill  of  costs  only,  and  that,  if 
necessary  for  this  purpose,  the  certificate  of  the 
Master,  the  order,  and  the  petition  on  which 
the  same  were  founded,  might  be  varied  as  the 
coxat  should  direct." 

llie  Master  of  the  Botts  decided  that  the 
Taxing  Master  had  no  power  to  vary  the  lia- 
bility of  the  parties,  and  that  they  oug' 
have  applied  to  the  court  to  vary  the  ord 


bility  of  the  parties,  and  that  they  ought  to 
have  applied  to  the  court  to  vary  the  order  so 
obtainea  when  they  found  the  Master  proceed- 
ing  to  tax  the  bills  of  costs.  The  petition  was 
therefore  dismissed. 

In  re  SpringaUy  14  Law  Journal,  Chan.  Rep. 


LAW  OF  CONTRACTS. 

IMMORAL   CONSIDERATION. — PROVISION  TO 
A    KEPT  WOMAN. 

It  is  a  general  rule  of  law  that  no  right  of 
action  can  spring  out  of  an  immoral  contract. 
Accordingly  no  court  will  lend  its  aid  to  a  de- 
mand grounded  upon  such  a  consideration. 
For  although  it  is  true  that  the  tribunals  of 
this  world  do  not  in  ffeneral  enfwree  virtuous 
conduct,  they  on  the  other  hand  are  careful  not 
actually  to  sanction  or  give  countenance  to 
laxity.  And  this  holds  equally  at  law  and 
equity.  But  in  both  jurisdictions  a  distinction 
M  admitted  between  bonds  given  as  the  price 
or  inducement  for  future  prostitution,  and 
bonds  or  obligations  granted  subsequently  to 
intercourse  as  a  compensation,  (if  such  it  may 


be  considered,)  due  in  honour  and  good  feeling 
to  the  object  of  seduction.  Thus,  for  example, 
where  a  young  woman  has  been  ruined,  and 
her  seducer  makes  a  pecuniary  provision  for 
her,  the  obligation  thereby  created  is  binding, 
and  will  be  enforced  against  him  with  the 
greatest  readiness ;  the  case  being  one  in  which 
It  would  be  in  the  last  degree  unjust  to  wi^hold 
the  assistance  of  the  court.  But  put  the  case 
of  a  bond  entered  into  between  a  xnan  and  a 
woman,  in  consideration  of  the  parties  having 
mutually  agreed  to  live  together  in  sin.  This 
would  be  void.  Walker  v.  Perkins,  3  Borr. 
1568:  Franco  v.  BoUon,  3  Ves.  370.  TTie 
great  principle  is  to  repress  vice  by  taking 
away  tne  temptation ;  ana  to  protect  individuals 
against  the  influence  which  artful  women  may 
ac(]uire  through  the  medium  of  the  passions. 
This  object  the  courts  of  this  countrv,  following 
therein  the  wise  maxims  of  the  Roman  law, 
have  studiously  and  uniformly  endeavoured  to 
attain,  and  in  all  their  decisions  they  appear  to 
have  had  it  constantly  in  contemplation. 

Where  upon  the  face  of  it  the  instrument  is 
plainly  jTTO  turpi  causa,  that  is  to  say,  probably 
invalid,  it  is  not  necessary  or  proper  to  resort 
to  a  court  of  equity  to  have  it  cancelled  or  de- 
livered up ;  because,  suppose  an  action  in  such 
a  case  brought  upon  the  bond,  the  defendant 
would  demur  to  that  action,  and  therefore  judg- 
ment would  be  against  the  plaintiff.  Gray  v. 
Mathias,  5  Ves.  294.  A  bill,  therefore,  filed  in 
equity  under  such  circumstances  and  for  such 
a  purpose,  would  be  dismissed. 

In  the  late  case  of  Hall  v.  Palmer,  3  Hare, 
532,  a  testator  had  bound  himself  by  bond  to 
secure  an  annuity  to  a  woman  with  whom  he 
had  long  cohabited,  the  annuityto  cooimence 
from  the  death  of  the  obligor.  This  bond  was 
prepared  by  his  solicitors,  to  whom  he  said,  in 
reply  to  a  question  put  to  him  by  one  of  them, 
that  he  still  maintained  his  connexion  with  the 
woman,  and  that  it  was  not  his  intention  to 
discontinue  it.  The  evidence  also  showed  that 
it  was  not  broken  off.  Such  being  the  case, 
the  bond  was  left  in  the  possession  of  these 
solicitors  till  the  obhgor's  death ;  and  the  bill 
was  filed  by  the  woman  against  his  executor, 
who,  resisting  the  demand,  contended  that  the 
fact  of  placing  the  bond  in  the  hands  of  his  own 
men  of  business  showed  that  he  meant  to  keep 
it  under  his  control,  so  that  it  was  fairiy  to  be 
inferred  that  the  future  cohabitation  constituted 
an  element  in  the  consideration  of  the  bond, 
and  if  so,  it  was  not  obligatory ;  but  Vice- 
Chancellor  Wigram  was  of  a  contrary  opinion, 
for  his  Honour,  in  delivering  judgment,  ob- 
served, that  the  bond  was  given  in  considera* 
tion  of  past  cohabitation;  and  although  the 
obligor  at  the  same  time  stated  "  that  he  had 
no  intention  of  breaking  off  the  connexion,  yet 
the  reasonable  constructbn  of  that  language 
was,  that  he  meant  to  maintain  the  wonum  in  a 
manner  not  unlawful."  His  Honour  held, 
moreover,  that  when  once  the  bond  had  been 
sealed  and  delivered,  its  efikacy  was  complete; 
and  the  mere  fact  of  keeping  it  in  the  hands  of 
the  obligor's  soUciton,  md  not  prevent  it  fnxn 
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operatlDg  as  an  inBtniment  binding  upon  that 
individual.  This  latter  proposition  may  indeed 
be  regarded  as  clear  and  settled  law  since  the 
cases  of  Doe  d.  Gamons  y.  Knight,  5  B.  &  C. 
671,  and  Exton  v.  Scott,  6  Sim.  31. 

But  we  must  venture  respectfully  to  doubt 
whether  similar  sufficient  authorities  can  be 
found  to  support  the  position  of  the  learned 
judge^  that  where  a  man  has  for  a  length  of 
time  kept  a  strumpet,  and  then  ffives  her  a  bond, 
saying  he  has  no  thoughts  of  dismissing  her, 
and  accordingly  does  "continue  the  connexion," 
it  shall  be  held  that  he  means  thereby  to  main- 
tain her  in  a  manner  not  unlawful.  This  we 
humbly  think  a  most  unreasonable  construc- 
tion. The  presumption  of  the  ecclesiastical 
courts  in  such  a  case  would,  we  beHcTe,  be 
directly  the  other  way.  They  would  hold,  and 
we  apprehend  the  buUc  of  mankind  would  agree 
with  them,  that  an  improper  connexion  con- 
tinue4  must  necessarily  mean  continued  im- 
properly. However  the  decision  may  stand  on 
this  ground,  that  inasmuch  as  the  bond  was 
granted  for  past  and  not  for  future  cohabitation, 
the  fact  of  the  connexion  (whatever  might  be 
its  character)  continuing,  was  immateri^. 

If,  on  the  other  hand,  we  are  to  suppose  that 
the  character  of  the  subsequent  connexion  is 
really  deserving  of  judicial  attention  in  dealing 
with  this  question,  then  we  are  humbly,  but 
confidently  at  issue  with  the  learned  judge  on 
the  construction  he  has  put  upon  the  circum- 
stances of  the  case.  The  presumption,  we  re- 
peat, is,  that  the  subseouent  connexion  was 
directly  the  reverse  of  tnat  which  the  Vice- 
Chancellor  has  held  it  to  have  been.  It  began 
in  sin,  was  maintained  for  years  in  sin,  and 
ought  to  be  presumed,  in  the  absence  of  any 
evidence  or  allegation  to  the  contrary,  to  have 
been  persisted  in  sinfully  to  the  end.  Indeed, 
the  express  declaration  of  the  testator  himself 
can  admit  of  no  other  sound  interpretation. 
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how  far  applicable  to  case 
Adopted  nephew. 
The  moral  and  religious  obligation  of  a  pa- 
rent to  provide  for  his  children,  has  given  birth 
to  a  principle  in  courts  of  equity,  that  where  a 
man  purchases  an  estate  in  the  name  of  his  son, 
the  purchase  will  be  deemed  an  advancement  to 
the  son,  and  not  construed  a  resulting  trust 
for  the  purchaser,  as  it  would  be  were  the  pur- 
chase made  in  the  name  of  a  stranger.  This 
presumption  in  favour  of  the  offspring  being 
founded  in  natural  affection  and  moral  obliga- 
tion, as  well  as  in  religious  duty,  the  court  in 
general  will  not  permit  its  operation  to  be 
neutralised  without  substantial  and  solid 
grounds  to  exclude  it.  The  presumption  that 
an  advancement  was  intended  in  such  a  case 
win  be  sustained,  unless  it  be  rebutted  by  dis- 
^ct,  dear,  and  unequivocal  evidence  to  the 
contrary.  The  rule  is  the  same  in  the  case  of 
a  wife,  and  of  daughters.     1  Keen,  42-50. 


And  even  in  the  case  of  an  illegitimate  child ; 
for  it  has  been  decided  long  since  that  if  a  man 
make  a  purchase  in  the  name  of  his  bastard,  it 
will  be  aeemed  a  gift  to  the  bastard,  and  not 
construed    a   resulting   trust  for  the  father. 
Beckford  v.  Beckford,  Loflft.  490,  3  Sug.  V.  & 
P.  262.    It  is  to  be  observed,  however,  that  to 
make  it  an  advancement  the  child  must  be  «n- 
advanced.    This  is  but  a  reasonable  limitation 
of  the  general  doctrine,  and  as  old  as  the  time 
of  Lora  Chancellor  Nottingham,  apparently  the 
parent  of  it.    On  the  other  hand,  a  mere  par- 
tial or  trivial  previous  provision  will  not  deprive 
the  child  of  the  benefit  of  the  general  doctrine. 
Accordingly,  a  child  having  only  a  reversion 
expectant  on  a  life  estate  wiS  be  considered  as 
unadvanced.    Thus  in  Lampliugh  v.  Lamplugh,^ 
a  father  having  purchased  a  property  in  the 
name  of  his  younger  son,  upon  whom  an  estate 
was  settled  expectant  upon  his  mother's  death, 
and  having  afterwards  taken  the  rents  and 
profits  during  his  life,  his  eldest  son,  upon  his 
death,  filed  his  bill  against  the  younger,  insist- 
ing that  the  latter  both  was  a  trustee  for  the 
father,  and  consequently  for  him  the  plaintiff; 
but   the  Lord  Chancellor,   adverting  to  the 
younger  son's  reversionary  interest,  observed, 
that  he  was  nevertheless  a  son  unprovided;  for 
his  mother  might  survive  many  years,  and  in 
that  time  he  might  starve  if  he  were  to  have 
no  other  provision.  In  all  these  cases,  so  strong 
is  the  leaning  of  the  court  in  the  child's  favour, 
that  it  would  appear  the  burden  of  proving  lies 
on  the  party  seeking  to  impeach  the  child's 
claim ;   and  although  parole  evidence  of  verbal 
declaration  is  admissible  to  support  the  deed,  it 
seems  inadmissible  to  create  a  trust  against  it.^ 
In  a  late  case  before  Vice-Chancellor  Knight 
Bruce,^  the  question  arose  how  far  the  princi- 
ples which  we  have  now  been  discussing  ought 
to  be  applied  in  the  case  of  the  nephew  of  a 
man's  wife.     The  facts  were,  shortly,  that  Mr. 
and  Mrs.  Currant,  being  childless,  adopted  and 
took  upon  themselves  the  care  of  the  infant  son 
of  Mrs.  Currant's  sister.    They  educated  this 
child  as  their  own,  and  undoubtedly  intended 
to  provide  for  him  in  after  life ;  with  a  view  to 
which  ultimate  object  the^  from  time  to  time 
made  sundrv  payments  m  his  name  to  two 
savings'  banks  in  their  vicinity.      It  appeared, 
however,  that  Mrs.  Currant  received  mterests 
on  these  deposits ;  but  on  one  of  these^)ccasion8 
she  came  to  the  bank  and  was  paid  a  sum  of 
interest,  upon  her  stating  that  she  wanted  it  for 
the  use  of  the  boy ;  and  it  appeared  that  she 
repeatedly  made  payments  to  the  same  account ; 
and  unifiMmly  as  the  interest  accumulated  she 
had  it  added  to  the  principal,  and  no  change 
took  place  in  the  form  of  the  investment.    The 
boy  moreover  resided  with  Mr.  and  Mrs.  Cur- 
rant until  he  went  to  sea,  which  he  did  in  the 
lifetime  of  Mr.  Currant,  who  died  in  May  1835, 
having  previously  made  his  will,  whereby  he 


•  1  P.  Williams,  111. 

^  3  Sug.  V.  &  P.  264,  and  authorities  there 
cited. 
«  Currant  v.  Jago,  1  Coll.  261. 
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bejueathed  aU  hUproperty  to  his, wife  and  ap- 
pointed her  his  sole  exccutri^c.  In  Mjwch  1536. 
the  boy  who  had  been  the  object  of  their  care 
died— an  infant  ojid  intestate,  having  in  ^ct 
never  returned  from  sea;  and  upon  this  state 
of  matters  Mrs.  Currant  not  unnaturally  be?s 
came  diesirous  to  possess  herself  of  the  money 
which  had  been  invested  for  the  boy's  benw 
in  the  savings'  banks.  The  boy's.&thv,  how- 
ever, took  out  administration  to  his  son,  and 
according!]^  claimed  the  amount  as  lu%  le^al 
representativoi  Mrf .  Currank  thereupon,  fifed 
the  present  bill;  and"  the  cause  having  been 
fully  heard,  his  Honour  ^ided  that  th«  auma 
in  question  invested  in  th^  saviDj^^  banks  were, 
intended  to  b&the  oyoney  of  the  bovi  and  were 
ypsted'  in  him  by  a  Tegal  title,  a  gift  executed. 
It  was  strenuously  urged  by  uie  pjaintiff^ 
counsel  that  l^e  benefit  contemplated  by  tto 
<»ttple  to  their  nephew  was  contingent 'upon 
his  surviving  them  both.  Adverting  to  this 
argument,  his  Honour  thought  it  possible  that 
jf  their  attention  had  been  caS^d  to  ike  subject^ 
the  gift  would  have  assumed  that  shane;  but 
the  matter  was  not  so  arranged,  and  therefore 
the  learned  judge  was  of  opinion  that  the  ad- 
ministrator of  the  son  was  entitled  to  the  fond, 
which  he  accordingly  directed  to  be  paid  over 
to  him. 
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I.ORD  ELDON'S  OPINIONS  ON  LAW 
REFORM. 

PRACTICE  AND  PLSADII^O. 

Whbn,  on  the  2&tt  of  Mairch^  ia33,  ib^ 
Mouse  of  LasdB  were  in  committee  on  the  bill 
for  the  amendment  of  the  law,  (now  the  stat. 
a  &  4  W.  4,  c.  42,)  Lord  Bldon  objected  to  the 
provision  for  enabling  thejWycy  to  make  alter- 
ations in  the  rules  of  pleading,  instead  of  the 
ojkt  practice  of  the  Lord  Cbance^or  caHing  on 
the  judges  to  state  their  doubts  as  to  the  prac- 
tice of  their  courts,  and  then»  if  he  thoiwht 
Iiroper,  undertaking  to  reconunend  the  altera 
tions  to  parUament ;  it  wae  now  proposed,  and 
that  too  m  a  bill  which  stated  doubts  aa  to  the 
power  of  the  ju4g^,  that  they  should  make 
rules  in  their  own  courts^  which  rules  were  to 
have  authority  for  five  years,  and  then  to 
become  the  law.  Whv  this  was  legklating^ 
and  this  bill  gave  into  the  hands  of  the  judges 
the  power  to  make  laws  in  very  iooipoitaAt 
eaaea.  The  practice  of  the  couits  was  a  part 
of  the  law  of  the  land,  affecting  property  a^d 
even  p^sonal  Uberty  i  and  he  prot^eted^  on  the 
I»rt  of  the  subject,  againat  giving  to  judges 
this  extensive  legislative  poww. 

Towards  the  conclusk)n  of  th^  comjauttee'a 
aitting,  Lord  Eldon  evpresaed  his  satisfaction 
that  the  arbitratk>n  clause  had  been  withdrawn, 
aa  in  his  opinbn  it  was  of  the  most  injunoua 
and  oppressive  ohamcter.  For  fifty  yeara,  aa 
a  barrister,  a  jucjge^  and  a  chancelloiv  hft  luid 
been  acqmring  experience  and  that  fo*ade 
him  ever  to  consent  to  compel  suitors  to  sub- 
pt  to  an  arbitration.  3,  Life  of  Lord  Ekkm, 
byTwiss,  194.5* 


PRIVY   C,QD»QIJ4K—^P0M4  COUKTS. 

In  a»len8r  to  Lord  Stpwell,  bearing  tbe  post 
marie  of  April'  19»  1833,  Lord  Eldon  says, — 

*"fhe  Ghancettoi:  (Brougham)  must  think 
the  Privy  Council,  as  heretofore  attended,  has 
be^  a  sad  tribunal;  for  he  has  brought  a  biH 
into  the  House  of  Lords,  in  which  he  makes 
ail  the  judjzes,  and  even  the  principal  commis- 
sioner of  the  new  Court  of  Bankruptcy,  adifi- 
tional  membera  of  a  committee  of  privy  coon- 
cilfors  to  hear  ecclesiastical  appeals,  prize  court 
appeals,  &c.  8cc,, 

^  ^  %  has  brought  in  another  bill  for  eetab- 
Ivsbing  permanent  courts  in  the  different  coun- 
tifcSK  with  Serjeants  or  barristers  of  ten  years' 
standing  constantly  sitting,  with  juries,  in  like 
manner  a9  the  judp^es  when  they  go  the  spring 
and  summer  circuits  throughout  the  kingdom, 
each  county,  as  it  were,  having  throu^  the 
rw:  a  county- Wiestminster-Hsdl  of  its  own. 
Tins,  odd  scheme  is.  at  first  to  be  tried  only  in 
two  or  three  counties,  to  see  how  it  answers.  I 
hope  he  won't  select,  as  Ins  trial  or  experiment, 
counties  Durhain  or  Dorset;  perhaps  you 
would  not  wish  him  to  take  Berks  or  Glcmcee- 
tershire :  but  there  are  no  lords  attendmg  the 
house  upon  such  matters."  3,  Life  of  Lord 
Bldm,  196-7. 


SBUBCTFiONS  PROM  CORRESPOND. 
DBNCS. 


roOMUlTT  AMD  IWCCHUE    TAX. 

Ik  the  9th  rule.  No.  4>  Schedule  A.,  oi  this 
act,  immediately  after  sec.  60,  appears  the  fol- 
lowing :  "  NifUK  The  occupier  of  any  lands, 
&c.,  being  tenant  of  same  and  paying  said 
duties,  shall  deduct  so  much  in  respect  of  the 
rent  payable  to  the  landbrd  for  the  time  beings 
(all  sums  allowed  by  the  commission^ra  bang 
first  deducted,)  as  a  rate  of  7d.  in  the  I  iL  would 
amount  to,  which  deduction  shall  be  made  oat 
of  thetoepaymmltheieaftei  to  ba  made  on 
account  of  rent,  and  the  fecdvers  of  her  Ma- 
jestv  and  all  landlords^  hf^h.  mediate  and  im- 
mediate»  &c  &c.  8haU  aXhw  such  dedbcficm 
upon  receipt  of  the  residue  of  the  rent,  smder  tie 
penaity  herein  cotUtdued,'^  ^e.  4-c. 

Byaee.  l09,thependtyfbrnotaBowaathe 
deductkm  u  M.,  &ie.  te. 

The  oueatton  raised  is  1^  ft^Qowoig:  Can 
the  landlord  insist  on  iki%rsos^fis^ti^pt^ 
psrty  torn  AfM^  produced,  and  can  ha  xefoae  to 
aUew  the  dednctbn  ftom  the  rent  until  In  is 
so  satisfied,  and  by  so  doing  would  ha  not 
render  hiniMlf  liable  to  tha  penalty  mmtifflMid 
in  see.  103,  bearing  in  mind  that  under  ibq. 
Iff  the  tenant  incnn  a  penalty  ol  301.  if  ha 
avoids  payment  of  the  tax  by  removal)  asd^m 
the  event  of  tiie  tenant  TCmoving  without  psf* 
hifl^  would  the  landknd  be  liable  r 

Ah  Aatiolbd  GbaRK« 

■XAMiNAVioir  Pune  OR  Msnifcnpioirn* 
Mn.  Ej9(TPib— It  \m  rtwajrs  appearecl  tfj 


Seleeiuma^^mmGarwMi^i^tlmfmL.  Stpmiit^ 


RoUs. 


4«| 


BM  that  if  the  p«op«rafilhontiMiPir#to  datide 
I^WB  RMring  aw^  pviaes  to  die  mcMit  profioietit 
cuuiidatea  at  enmuMtionB*  a  ma^  dnl  of 
good«  l)oth  to  the  puJ^lic  and  tBe  profession 
generally,  would  ensue,  for  the  desire  of  dia- 
ifiQctk>ii  isvariably  stimulates  the  student  to 
exertion,  and  incitee  Mm  to  do  the  best  he  can« 
On  the  contrac7>  the  luM>wledge  that  however 
bard  be  mav  work  he  wiU  be  classed  on  an 
equality  with  those  wixom  he  well  knows  to  be 
nr  hJ0  infeiion  in  le^  attunments^  dieuspa 
bis  eneigyes,  and  makes  him  feel  careless  about 
adding  any  further  knowledge  to  the  stock  he 
already  possesses^  well  knowing  hfi  ia  qjpile 
oompetem  to  pas*. 

Now  if  this  sftate.of  afllors  was  altered^  the 
<andidatea  would  pay  nioce  attention  to  their 
8tudiefl!»  and  would^  as  a  matter  of  conrse,  make 
better  lawyers,  and  the^  public  would  have 
aome  critenon  wbveby  to  judge  of  the  merits 
of  each.  Some  argue  that  on^who  is  master 
of  hie  profeaoon  invatiably  succeeds  in  it 
better  than  one  who  is  not.  Granted,  this  may 
be  the  case  sometimes ;  but  it  far  oftener  hu^- 
pens  that  a  man  with  less  real  knowledge,  by 
means  of  aasunmice  and  counsel's  advice^  is 
more  ancceedul  in  his  profession  than  he  who 
is  really  the  most  competent  man»  but  who  too 
frequently  has  not  that  gjnai  essential*  assu- 
rance: for  studious  habits  and  assurance  are 
seldom  companions* 

I  hay^  perhaps,  trespassed  rather  too  long 
on  your  attention,,  but  1  cannot  refrain  from 
expressing^  it  as  my  opinion,  that  the  advantages 
to  be  obtained  by  the  granting  of  distinctions 
would  far  counterbalance  any  supposed  disad- 
vantages to  affise  from  the  same. 

Lbgulsjus. 

soiiDciTUfo  PKywftm* 

It  has  become  of  late  years  a  very  common 
tliinc^  ibr  numerous  patent  agents,  as  they  are 
called,  to  solicit  natents,  in  many  of  mich 
the  grossest  blunaers  have  been  committed^ 
TVhy  ahocdd  not  a  representation  be  made  to 
the  Attorney  General  of  the  irregularity,  and 
thus  procure  a  correction  of  the  evil  ?  It  is 
clear  that  none  but  professional  men  ate  en*. 
titled  to  act  in  such  matters,  and  that  unquali- 
fied agents  are  not  entitled  to  recover  in  a 
court  of  law  the  enormous  fees  chsKged  by 
them.  A. 


LIBSKALITY  OF  LAWYERS, 

Wa  gladly  insert  the  following  communica^ 
tigafiom  aa  esteemed  corret^ndeat : — 

Hie  nninificeiit  donation  and  bequest  of  Mr. 
Jooathaa  Brundrett  to  the  University  of 
lioadon  is  weU  knowsi^ 

The  late  Mr.  Thorp»  of  Alawiek  in  Nor. 
thnmberland,  brother  of  Acchdeaton  'Hiorp, 
IXih,  Warden  of  Durham  University^  by  a 
testamentary  bequest,  established  a  scholavship 
in  tiisi  universito!. 

Me.  Ralph  Lmdaay  hat  akor  founded  a  like 
sfhalttahip  of  4DL^jear  i&tiia  same  univeieity. 


Uat  natives  o£  the  diocese  educated  for  three 
years:  at  the.  Dwkam  Gwminiar  School*  tenal)le 
&»  four  jwajM.. 

Wo  must  not.  omit)  also^  the  kindness  and 
liberality  of  tha  late  Mr»  Hobler,  of  the  Lord 
MajKw'a  0£ee,.  towards  the  City  of  London 
Sehool,  oa  the  site,  of  Honey  Lane  Maiket, 
oatabliahed  under  the  4  &  6  Wm.  4,  c  35, 
to  carry  out  tiie  benevoleab  intentions  of 
Me.  John  Carpcater,  Connarly  a  solicitor  and 
Tom  Clark  of  the  Citar  of  ]!^ndon,  who»»  by 
hls.wU»  Soondedfour  aenokHeehips,  axid  charged 
hia  estatea,  knowa  aa  '^The  Carpenter  Estates,.'* 
with  tha^bmllMn  thereof* 


XWUMfr  GOUSiail.. 

I  understand  that  the  professional  business 
of 'an  eminent  Queen's  counsel  has  increased  to 
such  an  extent  that  he  has  for  some  time  felt 
it  necessary  to  engage  the  assistance  of  a  junior 
barrister,  who  reads  all  his  briefs  and  prepares 
an  epitome  of  the  facts  and  evidencepreviously 
to  the  cause  coming  into  court.  The  late  Sir 
John  Leach,  and  other  eminent  men,  while  at 
the  bar  pursued  a  similar  course,  with  much 
advantage,  and  with  a  great  saving  of  time  and 
labour  to  themselves. 

It  strikes  me  that  it  would  be  desirable  that 
the- names  of  the  juniors  at  present  so  engaged 
should  be  known,  for  in  many  cases  the  parties 
would,  for  their  own  interest,  retain  them  as 
juniors. 

An  Attorney. 

[There  may  be  seme  anestion  on  the  oro* 
priefcy  of  thia  proposal,  lest  a  novel  kind  of 
patronafle  should  fall  into  the  hands  of  the 
leaders  of*  die  bar,  to  the  prejudice  of  junior 
counseL  in  gen«raL--»£D^} 


RBCEirr  DECISIONS  IN  THE   SUPE- 
RIOR COURTS. 

ItDlTs  Qtontt, 
[Reported  by  Samuel  Miller,  Eso.,  Bot^ 

PaACTICa.^HORTGAOOa  Ajsro  atORTGAGaS. 
RBCXIVBR* 

The  court  will  not,  at  the  instance  of  a  d^fifnd- 
ant,  appoint  a  receiver  at  the  hearing  of 
the  cause,  if  the  bill  contain  no  prayer  for 
a  receiver,  and  the  question  is  not  raised  by 
thei 


Thia  suit waa. instituted  by  amort«ger  for 
redemption.  There  were  tvo  mortgagees,  and 
prior  to  the  filing  of  the  bill  the  second  mort- 
gagee was  in  possession,  but  in  consequence, 
as  was  stated  m  his  answer,  of  its  being  repre- 
sented, that  the  fij»t  mortgM»e  had  executed  a 
power  of  attomey  by  whiSi  the  mortgagee  was 
authorieed  to  take  pos^ssion  on  hia  (ue  first 
mortgMElBe's)  behalt  he  was  induced  to  give  up 
sufih  possession.    It.  was  also  allogi^  that  tho 
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Stiperior  C<mUs  BcBi.^^Vfee^CkmeOhr. 


mortgagor  obtained  the  possesaion  by  mis- 
representation, and  instead  of  paying  the  rents 
to  the  first  mortga^ree,  had  appUed  tlum  to  his 
ow^n  use,  so  that  the  second  mortgagee  was  not 
only  prevented  from  reducing  his  debt,  but  the 
prior  incumbrance  was  increased  by  an  accu- 
mulation of  interest.  Under  these  circum- 
stances, the  second  mortgagee  applied,  at  the 
hearing  of  the  cause,  for  a  receiver ;  but  there 
being  no  prayer  for  a  receiver  in  the  bill,  and 
the  question  not  being  raised  by  the  answers, 
it  was  objected,  on  the  part  of  the  mortgagor, 
that  the  order  could  not  be  made,  and  the  cause 
was  ordered  to  stand  over  for  the  purpose  of 
ascertaining  whether  there  were  any  authorities 
upon  the  subject. 

Mr.  Temple  and  Mr.  Lovatt,  for  the  second 
mortgagee,  now  admitted  that  they  had  been 
unable  to  find  any  similar  case,  but  stated  that 
it  was  laid  down  both  in  Daniel  and  Smith's 
Books  of  Practice,  that  upon  the  hearing  of  the 
cause,  when  the  court  had  all  the  circumstances 
before  it,  a  receiver  might  be  appointed,  and 
Mr.  Maddock,  in  his  work  on  Equity,  said  a 
receiver  might  be  appointed  before  or  after  an 
answer,  if  prayed  for  by  the  bill,  and  after  a 
decree,  though  not  prayed  for  by  the  bill,  if  the 
court  thinks  it  necessary.  [The  Master  of  the 
BoUs, — Is  it  said  that  in  any  case  such  an 
order  had  been  made  at  the  instance  of  a  defen- 
dant ?]  There  was  no  direct  authority,  but  the 
case  was  analogous  to  that  of  an  injunction, 
which  would  not  be  granted  upon  an  inter- 
locutory application,  if  not  prayed  for  by  the 
bill,  but  was  granted  at  the  hearing,  if  the  cir- 
cumstances of  the  case  required  it.  So  after 
a  decree  for  foreclosure,  and  before  the  fore- 
closure was  complete,  the  court  would  interfere 
to  prevent  the  cutting  of  timber.  They  cited 
Wriffht  V.  Atkin,  1  Ves.  &  B.  315;  Osborne  v. 
Harvey,  1  Yo,  &  Col.  N.  S.  116. 

The  Master  of  the  Rolls  said,  it  might  be 
very  convenient  to  make  the  order  asked  for, 
but  he  did  not  recollect  any  mstonce  of  such 
an  order  being  made  on  the  application  of  a 
defendant.  He  would,  however,  make  further 
inquiry  as  to  the  practice  before  he  finally 
decided. 

March  4th. — His  lordship  said  he  had  made 
the  inquiry,  but  he  could  find  no  instance 
where  such  an  order  had  been  made  adversely 
on  the  application  of  a  defendant. 

Barlow  v.  Ganys,  February  26th  and  March 
4th,  1845. 


l^jrc^djancellor  of  Snglanlr. 

[Reported  by  Samuel  Millbr,  E8Q.,Biir- 
rister  at  Loio.J 


U0RT6A00B  AND  MORTGAGBB. 
TION. 


•  RBDBMP- 


Where  the  oromsofor  redemption  in  a  mort- 
gage deea  fixes  a  particular  day  for  repay- 
ff^ent  of  the  money  advanced,  the  mortgagor 
has  no  right,  without  the  assent  of  the  mort- 
gagee, to  pay  off  the  amount  secured  before 


the  day  fisted  for  redeeming,  aUhomgh  he 
may  be  witting  to  pay  interest  up  to  the  day 
appointed  by  the  proviso. 

This  was  a  bill  filed  by  the  mortgagor  of 
certain  leasehold  premises,  situate  at  ^mbeth, 
and  it  prayed  that  an  account  might  be  taken 
of  the  principal  and  interest  due  on  the  mort- 
gage securitv  given  by  the  plaintifl^  to  the  de- 
fendant, and  that  upon  payment  of  what  should 
be  found  due  to  the  ddendant  for  such  prin- 
cipal and  interest,  the  plaintiff  might  be  held 
entitled  to    redeem,  and  that  the  defendant 
miffht  be  ordered  to  deliver  up  possession  of 
ana  assign  the  mortgaged  premises  to  the  plain- 
tifif.    The  bill  stated  that  by  an  indenture  of 
mortgage,  dated  the  1st  of  April,  1844,  which 
recited,  that  the  plaintiff  having  occasion  for  an 
advance  of  1,000/.,  the  defendant  had  agreed  to 
lend  him  the  same,  and  that  it  was  agr^  that 
the  1,000/.  should  be  applied  in  part  discharge 
of  a  former  mortgage  of  1,200/.,  the  plaintiff 
assigned  the    premises   in    question    for  the 
residue  of  the  term  for  which  ne  held  the  same 
to  the  defendant,  subject  to  the  proviso,  that  if 
the  former  mortgagee  and  the  plaintiff  paid  to 
the  defendant  the  1,000/.  on  the  1st  oi  Apnl, 
1845,  and  interest  thereon,  in  the  mean  time, 
at  the  rate  of  5  per  cent,  per  annum,  by  equal 
quarterly  payments,  together  with  all  costs  and 
expenses  which  the  defendant  might  have  in- 
curred on  account  of  the  premises,  or  in  carry- 
ing  the    thereinbefore-mentioned  trusts  into 
execution,  then  that  the  defendant  would,  at 
the  request,  costs,  and  charges  of  the  person 
making  such  payment,  assign  the  mortgaged 
premises  to  him,  or  as  he  should  appoint,  sub- 
ject, however,  to  such  equity  of  redemption  as 
should  be  subsisting  therein  in  respect  of  the 
former  mortgage.     On  the  18th  of  November, 
1844,  the  plaintiff  having  paid  the  former  mort- 
gagee the  balance  due  on  nia  mortgage,  he,  by 
an  indenture  of  that  date,  released  and  assigned 
to  the  plaintiff  the  mortgaged  premises,  and 
also  his  debt  of  1,200/.,  and  all  interest,  costs, 
charges,  and  expenses  in  respect  thereof;  and 
on  the  29th  of  November,  1844,  the  plaintiff, 
with  the  consent  of  the  defendant,  granted  a 
lease  of  a  portion  of  the  premises  for  a  pr^nium 
of  250/.,  which  the  defendant  received  in  part 
discharge  of  his  loan.    Shortly  after  the  grant 
of  this  lease,  the  plaintiff  having  an  advant^ 


geous  oflfer  for  the  purchase  of  the  property, 
was  desirous  of  paying  off  the  defendant  s 


mort^e,  and  caused  a  re-assignment  of  the 

E remises  to  be  tendered  to  the  defendant  hr 
is  execution,  together  with  the  balance  of  the 
principal  money  remaining  due  upon  his  mort- 
gage, and  interest  up  to  the  Ist  of  April,  1845, 
the  day  appointed  by  the  proviso  for  redemp- 
tion for  repayment  of  the  money  advanced. 
The  defendant,  however,  refused  to  accept  ^ 
amount  tendered  until  ^e  time  stipulated  by 
the  proviso,  insisting  that  as  he  had  \fint  the 
money  for  investment,  and  it  would  be  incon- 
venient for  him  to  receive  it  before  the  time 
appointed  for  repayment,  he  was  not  bound  to 
comply  with  the  plaintiff's  demand.  The  plna- 
tiff  thereupon  filed  the  present  bill,  to  whidi 


Superior  Cwiri$ :  Vtee-ChaneeUor.-^Queen's  Bemsh. 


the  defendant  demurred  for  want  of  eqoity,  and 
the  demurrer  now  came  on  for  argument. 

Mr.  Stuart  and  Mr.  MiHer,  in  niTOport  of  the 
demurrer,  contended  that  the  plaintiff  must  he 
bound  hy  the  terms  of  his  contract,  which 
were,  to  pay  the  sum  advanced,  and  interest, 
OR  the  let  of  April.  It  would  he  the  height  of 
iniustice  if  a  mortgagee  were  compelled,  at  the 
whim  or  caprice,  or  hecause  it  smted  the  pur- 
pose of  a  mortgagor,  to  take  his  money  hack 
within  a  few  days  after  he  advanced  it.  In 
most  cases  the  advance  was  made  for  invest- 
ment, and  it  might  he  eztremelv  inconvenient, 
as  it  was  in  this  case^  to  have  tne  money  sud- 
denly returned.  Nor  was  it  any  answer  to  say 
that  the  interest  would  he  paid  up  to  the  time 
appointed  for  repayment,  for  it  the  principle 
contended  for  by  the  plaintiff  were  admitted,  a 
mortgagee  might,  if  the  funds  fell  10  per  cent. 
a  few  days  after  he  obtained  the  money^  pay 
interest  at  5  per  cent,  for  a  twelvemonth,  and 
yet  be  a  gainer  of  5  per  cent,  upon  the  sum 
advanced.  In  this  case  also  tnere  was  no 
jurisdiction  for  a  court  of  e(]uity  to  interfere ; 
the  equity  of  redemption,  which  was  the  sole 
foundation  for  an  application  to  this  court,  had 
not  arisen,  inasmuch  as  there  had  been  no 
default,  and  the  plaintiff's  remedy,  if  any,  was 
at  law,  in  the  same  manner  as  a  mortgagor  was 
entitled  to  proceed  before  courts  of  equity 
established  the  doctrine  founded  upon  the  right 
to  redeem.  Besides  which,  the  bill  did  not 
allege  that  any  tender  had  been  made  of  any 
costs. 

Mr.  Wakefield  and  Mr.  Steer,  contr^,  urged 
that  the  advance  by  the  mortgagee  could  only 
be  looked  upon  as  a  debt,  and  the  assignment 
to  him  as  a  pledge,  and  that  when  the  debt  was 
paid  there  was  an  end  of  the  pledge,  and  the 
mortgagor  was  entitled  to  be  put  in  the  same 
situation  as  when  the  pledge  was  created.  In 
this  case  also  the  consideration  upon  which  the 
defendant  rehed  had  been  broken,  for  he  had 
accepted  a  part  of  his  mortgage  money,  and 
the  contract  could  no  longer  be  considered 
entire. 

The  Vice-ChanceUor  said  it  would  be  attended 
-with  extreme  inconvenience  if  mortgagors  were 
allowed  to  adopt  the  course  proposed  by  the 
plaintiff,  and  he  should  allow  the  demurrer, 
with  costs. 

Brown  v.  Cole,  February  13th,  1845. 

VicMEIancellor  mOitam. 

{Reported  hy  J.  H.  Cooks,  Eaq.,  BarriUer  at  Law,] 

PBACTICB.  —  CONTEMPT. — BXCKPTIONS  TO 

MASTSn'S   RBPOST. 

A  party  who  is  in  contempt  for  non-payment 
of  costs,  is  intitled,  notwithstanding,  to  fie 
and  set  down  exceptions  to  the  report,  this 
being  deemed  by  the  court  as  purely  an  act 
of  resistance. 

Motion  to  take  the  egcepHons  of  the  fie  re- 
fused, vnih  costs, 

W.  M.  Wylib  was  in  contempt  for  non- 
payment  of  Gosta   in  certain  coUateral  pro- 
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ceedings  in  the  cause.  In  this  situation  he 
filed  his  exceptions  to  the  Master's  report,  both 
upon  his  own  behalf,  and  on  that  of  other  de- 
fendants who  appeared  to  be  in  the  same  in- 
terest, the  latter  being  infants,  of  whom  he 
acted  as  guardian.  He  obtained,  also,  an  order 
for  setting  down  their  exceptions. 

Mr.  Teed  and  Mr.  Hargrove  moved  to  take 
the  exceptions  off  the  file  for  irregularity,  and 
also  to  discharge  the  order  for  setting  them 
down. 

Mr.  Rolt  opposed  the  motion,  upon  the 
groimd  that  it  would  be  an  act  of  the  grossest 
oppression  towards  a  party  in  contempt  for 
non-payment  of  costs,  to  prevent  him  from 
fihng  and  setting  down  exceptions  to  a  report, 
which  was  hostile  to  his  interests,  or  to  those 
of  whom  he  was  guardian.  The  following  cases 
were  cited  :—Foic/e5  v.  Young,  9  Ves.  172; 
WUson  V.  Bates,  3  Myl.  &  Cr.  203 ;  King  v. 
Bryant,  Ibid.  191 ;  1  Dan.  Ch.  Pr.  655 ;  Plumbe 
V.  Plumbe,  3  Yon.  &  Col.  622;  Bickford  v. 
Skewes,  10  Sim.  193. 

Sir  James  Wigram,  V.  C— I  do  not  entertam 
the  least  doubt  of  the  practice,  that  where  a 
party  is  in  contempt,  merely  for  non-payment 
of  costs,  he  is  at  liberty  to  defend  himself 
against  any  proceeding  which  may  be  instituted 
against  him  oy  the  plaintiff.  Now,  this  is  that 
case ;  it  is  not  the  case  of  a  defendant  who, 
being  in  contempt,  is  seeking  to  prosecute  it 
for  his  own  benefit.  Up  to  the  filing  of  these 
exceptions,  his  conduct  was  mereljr  that  of  pure 
resistance.  If,  as  I  suppose,  nothing  less  than 
the  setting  down  of  the  exceptions  would  be  an 
answer  to  the  plaintiff's  application  to  confirm 
the  report,  then  the  whole  of  this  motion  falls 
under  the  same  observation.  The  parties  may 
speak  to  the  point  again  if  they  wish  it.  The 
plaintiffs  admitting  that  merely  filing  the  ex- 
ceptions would  not  be  an  answer  to  the  applica- 
tion to  confirm  the  report,  the  motion  must  be 
refused,  with  costs. 

Morison  v.  Morison,  M.  T.,  1844. 

i!fttteen'0  ISinr). 
(Before  the  Four  Judges.) 

[Reported  hy  Zo^in  Hambbton,  Esq.,  Bar- 
rister at  Laio.] 

MONBY   HAD  AND    BBCBIVBD.— ATTOBNBY. 
— ^BANKBUPTCY. 

A.  had  brought  an  action  against  B.,  and 
a  judge  had  directed  proceedings  to  be 
stayed  on  payment  of  17/.  by  A.  to  B.  C. 
the  attorney  for  A,,  sent  his  check  for  20/. 
to  the  drfendants,  who  were  his  agents  in 
London,  directing  them,  out  of  the  pro- 
eeeds,  to  pay  the  sum  of  17/.  to  B.  The  de- 
fendants retained  the  whole  20/.  for  money 
due  from  C  to  them.  B.  brought  an  action 
for  money  had  and  received  against  them, 
and  the  jury  at  the  trial  found  that  the  de- 
fendants received  the  money  with  a  fiM 
knowledge  that  part  was  to  be  appropriated 
to  pay  B.'#  claim :  Held,  that  there  was 
not,  wnder  the  circumstances,  s^sfieient  pri- 
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tUy^tf  eomtra^t  between  fi.  amd  ike-drfend' 
4mU  toeuppttikeactiou. 


AsstTMPSiT.  The  declaration  contunedtw^ 
counts,  one  for  money  had  and  reoeived,  and 
the  other  on  an  account  stated.  Plea,  non 
assumpsit.  An  action  had  been  brought  by 
one  Ctrtbrush  against  Cobb,  the  present  plain- 
tiff,  in'which  Beck  had  acted  as  the  attorney  of 
Cobb.  In  that  action  an  order  was  made  by 
If  r.  Justice  Coleridge  to  stay  further  proceed- 
ings on  payment  of «  sum  of  171.  bv  Cutbru^ 
to  Cobb.  Dally,  the  attorney  in  toe  country 
for  Outbrush,  inclosed  a  check  for  20/.  to  his 

rits  in  London,  Messrs.  Flower  and  Beck, 
defendants,  directing  them  to  apply  17/.  in 
discharge  of  the  debt  from  CutlH-ush  to  Cobb. 
Bally  afterwards  became  bankrupt,  owing  the 
defendants  a  considerable  sum.  The  defend- 
ants received  the  check,  and  refused  to  pay  the 
sum  of  17/.  over  to  the  plaintiff  Cobb,  on  the 
.ground  that  there  was  a  debt  due  from  Dally 
to  them,  and  they  claimed  to  retain  the  money 
in  discharge  of  tne  debt  so  due.  At  the  trial  a 
verdict  was  found  for  the  plaintiff,  and  the  juir 
findixig  that  the  defendants  received  the  check 
from  Dally  with  a  full  knowledge  that  part  of 
ihe  proceeds  was  to  be  applied  m  dischaige  of 
a  debt  from  Cutbrush  to  the  pluntiff.  The 
leaned  judge  reserved  leave  for  the  defendants 
to  move  to  enter  a  nonsuit.  A  rule  to  that 
effect  had  been  obtained. 

Mr.  Martin  and  Mr.  Butt  showed  oause. 

Under  the  circumstances  of  this  case,  the 
action  for  money  had  and  received  is  maintain- 
able, and  the  plaintiff  is  entitled  to  retain  his 
Terdict.  If  A.yin  order  to  discharge  a  debt 
due  from  him  to  B.,  pays  the  money  to  an 
ilgent  in  London  for  the  express  purpose  of  its 
'being  naid  to  B.,  and  the  agent  receives  it  with 
the  mU  knowledge  of  that  fact ;  B.  can  main- 
tain an  aetion  lor  money  had  and  received 
against  the  agent  in  London.  The  juir  in  this 
case  have  found  as  a  fact,  that  the  defradants 
received  the  money  with  a  full  knowledge  how 
the  money  was  to  be  applied,  and  in  their  letter 
acknowledging  the  re0^  of  the  money,  they 
assent  to  the  apDropriation  of  the  money  in  the 
manner  directea  by  DaBy.  The  case  of  lAU^ 
-y.  Haes^  im  aiitborltv  m  liivcnr  of  the  |dain- 
tiff.  It  was  there  held  that  the  defendant 
having  received  the  money  for  the  plaintiff, 
the  action  would  He;  and  that  on  the  defendant 
failing  to  nay,  the  plaintiff  might  sue  him  for 
ttooey  had  and  f«ecsved,and  that  the  defendants 
xsatM  not  sUlegeA  want  0f  x^Ottsideration  movii^ 
Trom  vtte  'pilatntm  to  him. 

The  money  is  paid  "by  Dany  to  Ibe  defend- 
fluts  imder  a  jinlge's  order  to  «  particular 
*ptixp(Ae,  and  thev  tannot  retain  dt  in  discharge 
tof  their  «wn  debts.  There  la  no  privity  be- 
tween tfae  delendairts  dnd  Dally,  the  latter  is 
'the  mett  condmt-|^  made  ii«e«f  l^y  Out* 
iMftuAi,  for  the  uiA'puse'of  tfWttteiiiigthdmontjy 
'Into  the  hands  ^  the  plaintiff.  'The  lease  ti 
SUdod^T.  4Mai00r^i8  Hn'sathort^-in  poiift. 


There  the  baAkmpt  bnyq^ht;  an  notion,  in  wbich 
B.  acted  as  kis  attorney,  and  the  amn  doe  to 
the  baakmptwwB  paid  to  the  defendmt  in 
London,  who  was  the  town  agent  of  B.;  asdit 
was  held  ihat  the  assignee  of  the  bnkmpt 
could  recover  h%m  the  defendant  in  an  aelion 
for  money  had  and  received,  and  that  he  conld 
not  retain  the  monevforthe  general  bnlaiice 
due  to  him  from  B.  the  country  attotney. 

Mr.  Keating,  oomtrk 

There  is  no  privity  between  thme  partaes,  so 
as  to  support  an  action  for  money  had  and  re- 
ceived, and  the  fact  that  the  defendants  knew 
that  the  money  was  intended  to  be  paid  over  to 
the  plaintiff  caainot  make  any  material  differ- 
ence. There  most  be  some  assent  on  tiie  part 
of  the  defendants  that  tiiey  hold  the  m&mtj  for 
the  use  of  the  plaimtiff,  in  order  to  raiae  an  im- 
plied promise  to  pay.  The  defendanta  ncei ved 
the  money  frt>m  Dafiiy,  the  attornoyin  the 
country,  and  they  aet  as  his  agenU  Tlie  case 
of  Scaree  v.  WMttinptmy^  shows  that  there  is 
no  privitv  between  the  town  agent  and  the 
country  dient,  and  that  aocerding  to  tiie  ivnal 
course  of  proceedings,  if  «n  agoit  in  London 
transacts  business  for  an  attorney  m  the  oomi- 
try,  he  looks  to  the  attorney  for  payment*  and 
not  to  the  principal.  Suppose,  after  the  veoetpt 
of  tiie  money  by  the  defendantSy  ihinr  had  he- 
come  banknipts,  or  Ae  mo^iev  while  in  their 
possession  had  been  deatvoyea  by  fire,  Ddly 
would  not  in  dther  ease  have  been  dise^arfed 
from  the  debt.  In  WUIiam  ▼.  B9erm,^  Ibe 
defendant  received  a  bill,  the  amount  of  which 
when  doe  he  was  directed  to  pay  to  ^  plaintiff 
and  others,  and  it  was  contended  that  as  soon 
as  the  bill  becaane  payable,  the  amoimt  became 
by  operation  law  money  kod  and  received,  to 
the  use  Df  the  plaintiff  and  the  otiierpenima 
apec^d,  but  the  court  was  of  a  offiersnt 
opinion,  and  nonaaited  the  plaintiff.  Tlie  I6U 
lowing  oases  iratv  also  Tehed  ««i,  B&dHer  v. 
Mtmks:*  Stephns  v,  JBMioocfc/  ^isar  v.  Brit- 
Uttm;f  aboB  F.  Bcmd,^  Bam^pard  r.  &iKMt- 

Cur.eio.miL, 

liOfd  Dmnan,  C.  J.,  (delivered  the  }a4g- 
ment  of  the  court.) 

An  action  had  been  coffluenced  by  GgArusk 
V.  Cobb,  m  which  Be(%,  (one  of  the  preasnt 
defendant^)  acted  as  the  attomeV  for  the  d^ 
fendant,  and  an  order  was  made  oy  aleaxned 
judge  to  stay  frurther  proceedings  on  thejMj- 
ment  of  the  tmn  of  l7lrto  the  dafimdant  Om. 
Dally,  the  attomeyfor  Cutbrush,  sent  his  cheek 
fbr  20/.  to  the  dohndants,  *Te(}uiring  '^ttasa  to 
npplrir/.in  disehnjge  of  itiie  debtfronOtt- 
brushtoColib.  The  dafSBdania  acknowledged 
the  receipt  of  the  money,  «nd  the  jonsra  hire 
found  that  they  recdved  the  money  widi  a  foQ 
knowledge  that  part  of  It  was  to  be  paad  orcr 
to  the  present  plaintiff.    Under  thoae  circmn- 
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stances  the  court  is  of  oi^km  that  no  vnvHy 
has  been  made  ont  b^een  tbe  phdntOF  and 
the  defendants,  so  as  to  enable  tbe  plaintifT  to 
support  an  action  for  money  had  and  received. 
If  uutbrnsh  or  Dally  had  forwarded  the  money 
to  the  defendants,  and  directed  specifically  how 
the  money  was  to  be  appropriated,  the  defend- 
ants would  have  been  accountable  to  the  plain- 
tiff for  the  amount  so  received,  but  we  are  of 
opinion  that  there  has  been  no  specific  appropri- 
ation by  the  defendants  to  the  use  of  the  plain- 
tiff. TTie  cases  of  IMlv  v.  Hays;^  Sims  v. 
Blonds^  Sims  v.  BriUatn,"^  and  fVilliams  v. 
Everett,^  were  quoted  in  argument,  but  they 
are  not  strictly  applicable.  If  it  could  have 
been  made  out,  as  was  contended  on  behalf  of 
the  plaintifF,  that  Dally  was  the  mere  conduit- 
pipe,  or  hand,  bv  which  the  money  was  trans- 
femd  from  Cutbrush  to  the  defendants  to  be 
paid  to  the  plaintiff,  our  decision  would  have 
been  different,  but  we  are  of  opinion  that  the 
fiicts  of  the  case  do  not  justify  us  in  dnmng 
such  a  conclusion.  This  rule  must  therefore 
be  made  absolute  for  a  nonsuit. 

Rule  absolute  to  enter  a  nonsuit. 
Cohb  y.  Beck  and  another.   Sittings  in  banco 
after  H.  T.,  1845. 

QlHcea's  lOtnct  Vracttet  CToart. 
[Bepwried  hy  B.  H.  Wooiatcx,  Bsq.,  Bafrimr  mt 

raACnctt.— -IRRBOVLARmr. — votion   To 
8XT  ASinx  PROCSXDINDS. 

Where,  in  ^meaHtm,  the  d^fMamfs  goods  ate 
seised  tmder  en  ineffuUtr  wrii»  end  a»  wi. 
emeees^  ofpUcatim  to  set  aside  fi«  jadf* 
wmni  and  eaecution  is  made  at  ekamierst  n 
motiem  on  the  ISth  day  ^f  the  entmmg  term 
to  set  aside  the  prooema§$,  is  oat  ^  Usee, 

A  wchit  had  been  obCuned,  on  the  I5th  day 
of  tnnn,  to  let  aside  Ihe  judgment  and  fubse* 

onflnt  iifiu'iiftiliriim    fnf  irivmulai'llv      I'hA  iIa* 

danation  had  been  filed  and  notice  served  on 
Hie  tud  August,  and  on  the  10th  Augustjudg^ 
ment  was  si^iied  for  want  of  a  plea,  i&cecu- 
tkm  iasued,  and  the  amount  of  the  debt  and 
costs  WIS  laied  on  the  Slst  Auf^ust.  A  sum- 
mons to  let  aside  the  proceedings  was  there- 
upon taken  out  At  chamVers,  before  Oiini«y,  B., 
vtit  tnat  learned  judge  refowd  to  mterfcre. 

Barvhtm,  who  showed  cause,  admitted,  on 
tttt  anthodtv  of  Jforris  v.  Hasesci^,  1  D.  P.  C. 
A.  S.  390,  tnat  the  judgment  was  rigned  too 
soon,  but  eotttended  that  the  application  was 
oat  of  tfme»  and  tiie  irregularity  waived.  IIm 
tnolion  should  have  been  made  within  a  reason- 
able time.  The  general  rule  is,  within  eight 
Am  after  the  Irregularity  ^  complained  of* 
wiiere  an  unsnccessnil  application  has  been 
taade  at  chambers  in  vacation^  it  is  sttd  in 
Loah.  Praet.  409,  Ait  a  motion  to  the  same 
•Aei  to  Ae  court  ahonld  be  made  irithb  the 
first  font  days  of  tile  ensuliig  tenn* 

k  5A4oLASms»64e.   >5B»liAd,889* 
-4B.liAd.a76.         M4  East,  682. 


C.  Edwards,  contrk.— ^No  authority  is  dted 
for  the  practice,  and  no  case  decides  that  the 
motion  should  oe  made  within  four  days.  The 
criterion  is,  whether  a  fresh  step  has  been 
taken,  or  whether  the  other  side  have  been  pre* 
judiced  bythe  delay.  In  Brooks  v.  Hodson,  8 
Scott,  N.  R.  223,  a  motion,  on  the  26th  April, 
to  set  aside  an  execution  levied  on  the  1st 
March,  was  held  in  time. 

Patteson,J. — ^That  was  under  peculiar  dr- 
cnmstances.  There  a  bankruptcy  had  inter- 
vened. 

C.  Edv>ttrds,^*the  defendant  having  given 
notice,  and  the  money  having  been  paid  over,, 
he  was  not  bound  to  come  within  eight  days. 

Paiteson.  J.— I  think  this  application  Wts 
too  late.  I  do  not  say  that  the  defendant 
should  have  less  time  because  of  the  applica- 
tion at  chambers,  but  I  do  not  think  fifteen 
days  a  reasonable  time. 

Rule  dischaif^ed  with  costs. 

Avstinv.Davey.  Q.  B.  P.  C.   M.  T.,  1844. 

ATTORNBT.  -^  BTRIKtMO     OFF     THB     KOLIi.. 
CONVICTION.-^BECORD. 

7b  support  a  motion  to  strike  an  attorney  off 
the  roll,  on  the  ground  that  he  has  been 
convicted  qf  an  agaravated  conspiracy,  it  ie 
necessary  to  proOuce  the  record  qf  such 
conviction,  or  an  examined  copy  qfit, 

F.  BMnson  moved  on  behalf  of  the  Incor- 
porated Law  Society,  to  strike  an  attorney 
named  King  off  the  roU  of  this  eourt  The 
ground  on  which  he  moved  was,  that  the  party 
against  whom  the  application  was  made  had 
been  tried  for  an  aggravated  conspiracy,  and 
convicted  and  sentenced  to  iB^ffisQiimeBt.  The 
offence  was  not  only  one  of  moral  turpitude, 
but  importantly  afl^ted  the  professional  Cha- 
racter of  the  individual  guilty  of  it  IPaiteson, 
J.-*^Have  you  the  proper  materials?  Have 
you  the  record  of  the  conviction  ?]  I  move  on 
an  affidavit  that  the  party  has  been  convicted. 
IPttieson,  J.— That  is  not  sufficient.  I  think 
you  ought  to  have  the  best  erideneeof  the  coaa- 
VictiOn,  the  reoord  itself,  or  an  examined  copy 
of  it]  Leave  may  possibly  be  granted  to  driMv 
up  the  ink  on  reading  the  reoord. 

Pattesan,  J.'-That  cannot  be  done  unless 
tile  recoid  exists,  tiiat  is,  unless  it  be  drawn  Up 
m  form,  which  is  not  generally  the  case.  The 
Moord  must  be  drawn  up^  and  on  examined 
copy  of  it  ^en  ptpduced,  or  the  rule  may  be 
dmwn  up  on  reading  the  record. 

The  record  was  subsequentiy  produced. 
Rufe  granted, 

RsW.H.King.    Q.B.P.C.    M.  T.,  1844. 

IBi^^ofUdhy  A.  P.  fitmbaroifB,  Baa.,  Bts^ 
fister  at  Xi«v.] 

IN*rBRPLBADBR.— iUBISDlCTION. 

IWisre  a  sheriff  appUesfer  reUrf  under  ike 
Inierpleoder  Aei^  m  judge  at  chambers  has 
no  power  to  decide  the  matter  in  a  summary 
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way,  unless  by  consent  of  aU  parties,  and 
such  consent  should  appear  on  the  face  of 
the  order.    But  where  an  invalid  order  was 
made,  and  the  parties  acted  under  it,  the 
court  held  that  it  was  binding  as  an  adjudi- 
cation upon  a  matter  submitted  to  the  judge. 
This  was  an  action  against  the  sheriff  of 
Nottinghamshire,  for  a  false  return  of  nuUa 
bona  to  a  writ  oi fieri  facias  issued  bf  the  plain- 
tiff, on  a  judgment  obtained  by  him  against 
one  Smith.    The  only  plea  was  ''that  Smith 
was  not  possessed  of  the  goods  upon  which  the 
levy  was  made."    At  the  trial,  before  Coltman, 
J.,  at  the  last  Nottinghamshire  assizes,  it  ap- 
peared that  after  the  sheriff  had  seized  the 
goods  in  question,  a  claim  was  set  up  by  a 
Siird  party,  upon  which  the  sheriff  applied  for 
relief  imder  the  Interpleader  Act,  and  the  fol- 
lowing order  was  made  by  Bxilfe,  B.,  at  cham- 
bers : — 

"  Upon  hearing  the  attorneys  or  agents  for 
the  plaintiff,  and  also  for  the  sheriff  and  the 
claimant,  and  upon  reading  the  affidavits  of, 
&c.,  I  do  order  XhaX  the  sheriff  withdraw  from 
possession,  and  I  do  adjudge  the  goods  seized 
to  be  the  goods  of  the  claimant;  and  I  do 
further  order  and  direct  that  the  plaintiff  pay 
the  costs  of  the  claimant  and  also  of  the 
sheriff." 

The  sheriff  accordingly  withdrew  from  pos- 
session, and  the  costs  were  paid  as  directed  by 
the  order.  It  was  objected,  on  the  part  of  the 
plaintiff,  that  a  judge  at  chambers  had  no  juris 
diction  to  make  such  an  order,  unless  by  con- 
sent, and  that  such  consent  should  appear  on 
the  face  of  the  order.  The  learned  judge  told 
the  jury  that  in  his  opinion  the  order  was  final 
and  conclusive,  as  an  adjudication  upon  a 
matter  submitted  to  him.  A  verdict  having 
been  found  for  the  defendant,  a  rule  nisi  was 
obtained  to  set  aside  the  verdict  on  the  ground 
of  misdirection. 

Whitehurst  showed  cause.  —  The  learned 
judge  had  jurisdiction  to  make  the  order.  The 
1st  section  of  the  Interpleader  Act,  (1  &  2  Will. 
4,  c.  58,)  which  relates  to  an  application  by  a 
defendant,  enables  the  court  to  direct  an  issue, 
*'  or  with  the  consent  of  the  plaintiff  and  such 
third  party,  their  counsel  or  attorneys,  to  dis- 
pose of  the  merits  of  their  claims,  and  to  deter- 
mine the  same  in  a  summary  manner."  But 
the  language  of  the  sixth  section,  which  applies 
to  sheriffs,  is  sufficient  to  enable  the  court  to 
dispose  of  the  matter  in  a  summair  way,  with- 
out the  consent  of  the  parties.  It  authorises 
the  court  to  call  the  parties  before  them,  *'  and 
thereupon  to  exercise,  for  the  adjustment  of 
such  claims  and  the  relief  and  protection  of  the 
sheriff  or  other  officer,  all  or  any  of  the  powers 
thereinbefore  contained,  make  such  rules  and 
decisions  as  shall  appear  to  be  just  according  to 
the  circumstances  of  the  case."  The  power 
there  given  to  the  court  was  extended  to  a 
judge  at  chambers  by  the  1  &  2  Vict.  c.  45,  s. 
2.  [Parke,  B.— It  is  clear  that  we  cannot  dis- 
pose of  the  rights  of  parties  upon  affidavit 
without  their  consent]  The  consent  need  not 
appear  on  the  fiice  of  the  order.    Muskett  v. 


Drummond,  10  B.  8c  C.  157,  and  Christie  v. 
Unwin,  11  Adol.  &  E.,  may  perhaps  be  cited  as 
authorities  to  the  contrary;  but  those  were 
cases  of  orders  in  bankruptcy,  where  the  Lord 
Chancellor  does  not  act  as  a  court,  but  as  an 
ordinary  individual  upon  whom  the  bankruptcy 
jurisdiction  is  conferred.    The  distinction  is 
well  established,  that  where  proceedings  are 
in  an  ii^erior  court,  it  is  necessary  to  state  the 
facts  which  give  the  court  jurisdiction,  but  it  is 
not  so  where  the  proceedings  are  in  a  superior 
court,  for  in  that  case  it  shall  be  intended  that 
they  have  jurisdiction.      Peacock  v.  BeU,   1 
Saund.  73.     [Alderson,  B.— If  it  is  contrary  to 
the  course  of  common  law  it  is  a  limited  juris- 
diction.]    In  an  order  made  under  the  statute 
of  Anne,  which  gives  to  the  court  or  a  judge  the 
power  of  allowing  a  defendant  to  pleaid  several 
matters,  it  is  not  necessary  to  set  out  aU  the 
eedings  on  the  face  of  the  order.     [Parke, 
■There  nothing  is  required  but  the  order  of 
the  court.]   Assuming  the  order  to  be  defective 
in  that  respect,  all  parties  have  acted  under  it, 
and  the  plsdntiff  is  therefore  estopped  from  dis- 
puting it.     If  the  plaintiff  meant  to  repudiate 
the  order,  he  should  have  given  the  sheriff 
notice  to  that  effect ;  but  instead  of  so  doing 
he  pays  to  the  sheriff  and  the  cladmant  their 
costs,  in  compUance  with  the  terms  of  the 
order.    Suppose,  at  the  time  of  the  levy,  the 
plaintiff  haa  come  and  admitted  that  the  goods 
seized  belonged  to  the  claimant,  he  would  have 
been  clearly  estopped  horn  disputing  the  she- 
riff's return.    Having  submitted  to  the  deter, 
mination  of  the  judge,  he  is  eoually  bound  by 
it.     Gregg  v.  fVeUs,  10  AdoL  &  £.  90. 

M.  D.  HiU  and  Melhr,  in  support  of  the 
rule. — ^The  submission  by  the  plaintiff  to  the 
order  is  not  conclusive.  An  agreement  by 
consent  may  be  strong  evidence,  but  it  does 
not  bind  tiie  party  if  made  under  a  mistake  of 
law  or  of  fact.  A  receipt  is  evidenoe  of  pay- 
ment, but  the  party  giving  it  may,  nevertheless, 
prove  that  the  debt  has  not  been  paid.  [^Penrke, 
B. — AU  parties  agree  that  the  matter  shall  be 
determined  by  the  judge.  He  is  then  in  the 
situation  of  an  arbitrator,  and  his  deduon 
binds  them.]  That  may  be  so  in  the  case  of  a 
voluntary  submission,  but  this  is  a  hostile  pro- 
ceeding on  the  part  of  the  sheriff,  and  if  the 
plaintin  had  been  aware  that  he  could  withhold 
his  consent,  he  would  perhaps  have  done  so. 
[Parke,  B.  The  clear  intention  was,  to  decide 
whether  the  goods  to  which  the  order  related 
could  be  taken  in  execution.]  A  party  de 
clared  bankrupt  surrenders  to  the  fiat,  but  if  it 
is  afterwards  found  to  be  invalid,  he  is  not 
estopped  from  disputing  it.  So  where  land  is 
recovered  by  ejectment,  the  defendant  submits 
to  the  execution;  but  if  within  twenty  yean 
i^rwards  he  discovers  that  there  is  error  m 
the  proceedings,  he  is  not  precluded  from  suing 
out  nis  writ  of  error.  The  submission  to  this 
order  is  no  more  than  a  respectful  obedience  to 
the  law,  but  is  not  conclusive. 

Parke,  B. — None  of  us  have  any  doubt  bat 
that  the  order  is  conclusive,  not  as  a  vafid 
order  under  the  Interpleader  Act,  but  as  an 
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admdicatioii  upon  a  matter  submitted  to  the 
judge.  The  judge  had  no  power  to  make  such 
an  ordar  unless  by  consent^  and  though  the 
consent  does  not  appear  on  the  face  of  the 
order,  yet  there  is  evidence  of  it,  for  the  parties 
acted  under  the  order.  The  question  submit- 
ted to  the  judge  was,  whether  the  parties  had  a 
right  to  insist  upon  the  sheriff  going  on  and 
sellmg  the  goods ;  the  judge  decided  that  the 
sheriff  shoidd  not  sell,  but  deliver  up  the  goods, 
and  that  the  plaintiff  should  pay  the  costs;  that 
was  accordingly  done,  and  the  parties,  having 
acted  under  the  order,  are  bound  by  it. 

Alderson,  B. — I  am  of  the  same  ooinion. 
All  parties  agreed  that  the  subject  of  dispute 
should  be  determined  by  the  judge,  and  he  has 
determined  it. 

Bo\fe  and  PUat^  Bs.,  concurred. 

Harrison  v.  Wright*  Exchequer,  Sittings 
after  Hilary  Term,  21st  Feb.  1845. 


POINTS   FROM   CONTEMPORANEOUS 
REPORTS. 


AI«LOWANCBS.  —  BROKERAGE.  —  LIABILITY 
OF   EXECUTOR. 

As  it  is  of  great  importance  to  executors  to 
avoid  all  expenditure  which  would  be  dis- 
allowed on  talcing  their  accounts  before  a  court 
of  equity,  we  apprehend  a  short  summary  of 
certain  points  determined  with  reference  to  the 
transfer  of  a  testator's  stock  may  prove  useful. 
In  Hopkinson  v.  Roe,  I  Beav.  183,  the  costs  of 
transferring  stock  from  the  name  of  a  testator 
into  the  names  of  his  executors  were  disallowed, 
the  court  considering  that  the  stock  ought  to 
have  been  transferred  directly  by  the  executors 
into  the  names  of  the  legatees  or  purchaser, 
without  incniring  the  expense  of  the  inferme- 
diate  transfer.  In  the  same  case,  exceptions 
were  taken  to  the  Master's  report,  for  allowing 
only  one  guinea  for  commission  to  a  broker  on 
transferring  a  large  amount  of  stock  into  court. 
In  support  of  the  Master's  report,  the  plain- 
tifi*  argued  that  the  employment  of  a  broker 
was  only  for  the  purpose  of  identifying  the 
parties,  and  that  such  a  course  was  unneces- 
sary where  money  was  paid  into  court,  as  the 
Accountant-General's  broker,  whose  charge 
was  only  one  guinea,  might  have  been  em- 
ployed; and  wat  upon  such  occasions  one 
guinea  onlv  was  allowed  by  the  universal  prac- 
tice of  the  Master's  offices.  And  of  that  opmion 
was  Lord  Longdate,  M.  R.  Another  point  of 
this  nature,  but  attended  with  an  opposite  re- 
sult, occurred  in  Jones  v.  Powell,  6  Beav.  488, 
where  certain  sums,  amounting  altogether  to 
96/.  I2s,,  had  been  paid  by  Uie  executor  to 
stockbrokers,  after  the  rate  of  1-1 6th  per  cent, 
for  attending  at  the  bank  to  identify  the  exe- 
cutor, upon  the  occasions  of  transferring  stock 
to  a  legatee.  This  was  sworn  by  five  stock- 
brokers to  be  a  proper  and  usual  charge ;  and 
one  of  them  saia,  that,  according  to  the  rule  of 
the  Bank  of  England,  the  executor  would  not 
have  been  allowed  to  make  the  transfer  without 


a  sworn  broker  or  his  agent  being  present  to 
identify  the  executor  as  a  proper  person  to 
make  the  same.  Lord  Langaale,  M.  R.,  deter- 
mined that  the  whole  amoimt  of  96/.  I2s.  ought 
to  be  allowed :  and  the  exception  to  the  Mas. 
ter's  report,  by  which  only  16/.  I6s.  was  al- 
lowed, was  accordingly  sustained. 


IMPUTATIONS  AGAINST  A  CLERGYMAN. 

From  the  decision  of  Sir  Herbert  Jenner 

Fust,  in  the  recent  case  of  Burder  v. ,  3 

Curtis,  822,  it  would  appear  that  a  mere  impu- 
tetion  of  incontinence,  (that  is  to  say,  simply  a 
mala  fama,  without  more,)  is  a  good  ground 
for  a  proceeding  in  the  ecclesiastical  court 
against  a  clergyman,  with  a  view  to  his  sus- 
pension or  deprivation.  The  following  are  the 
remarks  which  fell  from  the  learned  judge  in 

Srononncinghis  decision : — "The reverend  in- 
ividual  in  question  is  the  chaplain  of  a  jail ; 
and  in  course  of  his  duty  in  that  office  a  person 
was  committed  to  his  care  and  superintendence; 
and  the  charge  is  that  of  vicious  propensities 
existing  and  to  be  proved  by  overt  acts.  Surely 
no  clergyman  can  be  suffisred  to  remain  in  the 
cure  or  possession  of  an  ecclesiastical  benefice, 
whilst  labouring  under  such  an  imputation  as 
these  articles  charge.  It  may  be  mere  report ; 
but  still  it  is  a  scandalous  report ;  and  it  arises 
out  of  conduct.  I  should  like  to  know  how 
parishioners  can  receive  the  communion,  hear 
the  prayers  of  the  church  read,  or  receive  conso- 
lation in  their  d^ng  moments,  from  one  labour- 
ing under  such  unputations  as  are  here  alleged  I 
Must  not  the  effect  be  that  the  parishioners,  from 
actual  disgust,  which  must  arise  from  the  im- 
putation  whilst  unrefuted,  will  abstain  from 
any  communication  with  the  party ;  and  if  he 
be  allowed  to  remain  in  his  benefice,  will  not 
the  effect  be  virtually  to  deprive  them  of  those 
spiritual  offices  and  benefits  which  tiiey  are 
entitled  to  expect  and  reqnire  at  the  hands  of 
their  minister  ?  I  am  therefore  of  opinion,  both 
upon  principle  and  upon  the  authonty  of  cases, 
that  the  court  has  jurisdiction  to  examine  into 
this  case  for  the  purpose  of  suspension  and 
deprivation,  provided  the  charpres  be  substanti- 
ated in  evidence,  and  I  accordingly  admit  these 
articles  to  proof." 

What  is  the  precise  import  of  this  decision, 
it  may  perhaps  be  not  very  eas^  to  say.  Does 
the  learned  judge  mean  to  lay  it  down  that  the 
mere  mala  fama  or  evil  report,  will  of  itself  be 
sufficient  to  justify  a  sentence  of  siispension  or 
denrivation  ?  If  so,  (and  this  we  really  take 
to  oe  his  meaning),  the  consequences  may  be 
very  serious  to  clergymen .  On  the  other  hand, 
if  he  intended  only  to  affirm  that  such  sentence 
would  follow  upon  proof  of  the  truth  of  the 
imputation  or  report,  there  would  then,  we 
apprehend,  be  little  novelty  or  value  in  the  pro- 
position derivable  from  this  determination. 
We  can  easily  conceive  a  case  of  imputations  ma- 
liciously spread  against  a  clergyman,  who,  al- 
though innocent,  might  find  it  impossible  or 
difficult  to  disprove  them.  There  is  no  doubt 
that  his  usefuhiess  would  thereby  be  impaired ; 
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but  U  would  in  our  ojpiniou  be  the  most  oiqdl- 
6trou0  injuBtice  to  visit  ld;m  under  such  circum* 
stances  with,  a  seuteuce  of  suspension  or  de< 
privation. 


.^  PRINCIPLB   OF  TliK   OJ«D,  A^D   O?  TH«  N^W 
STATUTES  OF  LIMITATION  C0NTBA8TBD. 

The  Statute  of  Limitations,  21  Jac.  1,  c.  16, 
takes  away  the  remedy  afpainst  the  debtor,  un- 
less proceedinj(s  are  instituted  within  six  ]^ears 
after  the  cause  of  action  arises.    But  wmle  it 
thus  cuts  off  the  judicial  remedy  it  leaves  the 
creditor's  rialU  unaffected.    The  debt  is  stiU 
due.    And  herein  we  are  to  discriminate  be- 
tween the  act  of  James  and  ths  more  recent 
Statute  of  limitation,  3  &  4  W.  4,  c.  27,  by 
which  last  the  ngiht  as  weU  aa.  the  remedy  is 
es^nguished.    Tkua  it  is  settled  b,w»  that  if  a 
creditor  by  meavs  of  a  Ijien  can  pay  himself 
^  without  resorting  lo  an  action*  he  may  lawfully 
I  do  so.  There  is  nothing  in  the  statute  of  James 
I  to  prevent  him.    ^ears  v.  Hartley,  S  Esp.  81 ; 
;  Begins  v.  Scott,  2  B.  5(  Ad.  413.    Upon  this 
principle  Vice-Chancellor  Wigra$n,  in  a  late 
^  case,  Courtenay  v.  FFttftawis.  3  flagre,  539>  held. 
'  that  an  executor  wm  entitlea  to  retam  so  much 
>of  a  legacy  as  ^i(as  sufficient  to  satisfy  a  debt 
*  due  from  the  legatee  to  the  testator^s  est^, 
^although  that  debt  waa  barred  by  the  21  Jac. 
]  c.  16,  a  decision  arrived  at  after  much  consider-^ 
ation,  and  an  anxious,  reyiewal  of  i^utbodties. 


PARLIAMENTARY  PilOCBEDINGS  RB- 
lATWG  TQ  THE  LAW^ 

Mtmek  18M. 
Stamp  Puties  Asaimil^tioou 

MOTSCaS   OP  NSW  BIbLSli 

(:  Transier  of  Property  Amendm^f • 
Debtors  and  Creditors. 

Bl^S  «0«  S«(?QND   RBAI>.i;ifQ« 

Actbns  on  Death  by  Aocidenl. 

See  &fr  Bilt  p.  400,  ante. 
Deodand  Abolkioa.    See  p.  400»  ante* 
Divorce,  Privy  OnunciL   See  p.  40 1« 
Oty  of  London  Trade. 

Bail  in  Error  iq^  Misdemeanors. 
Service  of  Common  Law  Process  Abroad* 
Service  of  Scotch  Process  Abroad., 
Service  of  Irish  Process  Abroad* 

THIRD   BBADINO. 

Companies'  Clauses  Consolidation. 
Property  Tax^ 


PASBBD. 

Jevwk  Disabiiitioe.  See  p.  401,  aiil«. 
A^ouroid  to  Thuivday,  3rd  April. 


Itonie  af  CottiMBi. 

NQTICBS  OP   NBW  BILLS. 

Abolishing  ^inishment  of  Death. 
Prisoners  Counsel. 
Inclosure  of  Conmions. 
County  Rates, 

BILLS   FOB  SBGOMD  BBAOI NO. 

Clerks  of  the  Peace. 
Medical  Practice. 
Roman  Catholics'  Rdief; 
Poor  Law  Settlement. 
Jewish  Disabilities. 

BILLS  IN   COMMITTBB. 

Consolidation  of  Railway  Clauses. 
Land  Clauses  Consolidation. 
Bastardy. 

BILLS   PASSBD. 

Riulway  Clauses  Consolidation. 
Land  Clauses  Consolidation* 

PBIVATB   BILLS. 

Resolved.  That  in  th«  casa  oi  every  petiuon 
fojr  a  private  bill«  on  wldch  the  coraoiittee  on 
petitioiia  shall  not  have  reported  previously  to 
the  a4iottr«meot  of  ^  House  fbc  the  Easter 
Recesa^^  time  for  readii^  sucl^  private  bill 
th#  first  time^  be  extended  till  Bndag  the  ILth 
dsf  of  A|M9|L. 

ATIIOIUKBVS'  QBBITIVICA|T«  I»VTX«S. 

Petitions  for  the  repeal  of  tlus  doty  hare 
been  presented  from 
The  Incorporated  Law  Sgpietfi  and  from 
Boston,  and 
Axholme. 


The  H(«Mie  a4i<wsnif4  ln»A  the  20th  to  Moa- 
dsy  3l8t  Mareh. 


WE  EorroR's  lbtrb*  box. 

Wv  are  glad  our  old  correspondent  X.  Y.  Z. 
hsA  i^aiA  taken  pen  m  hand*  and  we  shall  con- 
aider  his  communicatimi  on  JuIi-Imw  Rafonn. 
We  have  no  doubt  he  expresses  the  feeUngs  of 
the  profession  generally. 

We  are  particularly  obliged  by  the  friendly 
seal  of  T.  W.  H.  His  suggeslioa  accoids  wiih 
our  own  opinion,  and  we  hope  lo  cany  it  into 
effect  at  an  early  period. 


OB, 

JOURNAL    OF    JURISPRUDENCE. 


SATURDAY,  MARCH  29,    1846. 


■"  Quod  magifl  ad  kos 
Pertinet,  et  nesdre  malum  est,  agitamiu." 

HORAT. 


CONSPIRACY, 


Thr  doctsioe  as-  to  conspiracy  seems  to 
liave  been  somewhat  fluctuating  of  late. 
The  general  principle  on  which  it  was 
founded  was,  that  the  confederacy  of  3eve- 
nJ  persons  to  effect  any  injurious  object 
creates  such  a  new  and  additional  power 
to  cause  injury  as  requires  criminal  re- 
straint, although  this  would  not  be  neces- 
sary were  the  same  thing  proposed,  or  even 
attempted  to  be  done  by  any  person  singly. 
This  principle  extends  not  merely  to  a 
eonfederacy  to  commit  a  crime,  but  also  to 
the  causing  hurt  or  prejudice  to  the  public 
or  to  a  private  person,  although  neither 
the  effecting  that  object,  nor  th^  use  of  the 
proposed  means  to  effect  it,  would  consti- 
tute a  substantive  crime.^  This  is  wide 
ground,  and  a  disposition  has  been  shown 
to  narrow  it.  "I  should  be  sorry,"  said 
Lord  Elknborovgh^  C.  J.,^  ''  that  the  cases 
in  conspiracy  against  individuals  which 
have  gone  ffur  enough  should  be  pushed 
still  further.  I  should  be  sorry  to  hafve  it 
doubted  whether  persons  agreeing  to  go 
and  sport  upon  another's  grounds,  in  other 
words,  to  commit  a  civil  trespass  would  be 
thereby  in  peril  of  an  indictment  for  an 
offence  which  would  subject  them  to  infer 
mous  punishment.''  And  in  a  very  late 
case^  Lord  Denmany  C.  J.,  has  said, 
"  There  have  not  been  wanting  occasions 
where  learned  judges  have  expressed  regret 

*  See  the  Act  of  Crimes  and  Punishments, 
cap.  22,  p.  209,  &c. 
^  Her  T.  Turner,  13  East,  228. 
«  Eeg.  V.  Kenrieh,  1  Dav.  &  M.  216. 


that  a  charge  so  little  calculated  to  inform 
a  defendant  of  the  facte  intended  to  be 
proved  upon  him,  should  be  considered  by 
the  law  as  well  laid.  All  who  have 
watched  the  proceedings  of  courts  vte 
aware  that  there  is  a  danger  of  injustice 
from  calling  for  a  defence  to  so  vague  an 
accusation,  and  judges  of  high  authority 
have  been  desirous  of  restraining  ite  gene* 
rality  within  some  reasonable  bounds.  The 
ancient  form,  however,  has  kept  ite  place, 
and  the  expedient  now  emplogred  in  prac- 
tice of  furnishing  de&idants  with  a  parti- 
cular of  the  acts  charged  upon  them,  is 
probably  effectual  for  preventing  surprise 
and  unfair  advaatage." 

In  one  case  a  distinction  was  drawn  by 
Mr.  Justice  hiuledak  where  the  money 
was  obtained  through  the  medium  of  a 
contract  between  the  defendant  and  the 
party  defrauded.  But  this  decision  was 
lately  much  doubted  by  the  judges,  with 
reference  to  a  case  reserved  by  the  Re- 
corder of  Loiidon.<^  A  person  who  falsely 
pretended  that  he  was  an  emigration  com- 
missioner thereby  induced  the  prosecutor 
to  eater  into  a  contract  with  him  and  to 
pay  him  under  it  a  sum  of  money.  An 
objection  was  teken,  that  the  verbal  repre- 
sentation could  not  be  received  in  evidence, 
as  the  bargain  between  Uiem  was  reduced 
to  writing.  But  the  Recorder  admitted 
the  evidence,  and  the  judges  unanimously 
approved  of  his  decision,  and  the  conviction 
was  held  good. 

In  the  case  of  Re»  v.  P^/well*  it  was 


^  Cited  by  Lord  Denman,  C.  J.,  I  D,  &  ! 
218. 
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held  that  a  sale  effected  by  two  persons  of 
a  horse  warranted  soundy  but  which  was 
really    wortliless,  did    not    render  them 
liable  to  an  indictment  for  a  conspiracy ; 
but  this,  said  Lord  Denman,  C.  J.,  was 
**  not  because  an  action  might  have  been 
brought  on  the  warranty/  but  because  one 
of  the  two  defendants,  though  acting  in 
the  sale,  was  not  shown  to  be  aware  that  a 
fraud  was  practised."     In  the  case  of  Re- 
gina  v.  Kenriek*  an  indictment  charging 
that  A  and  B,  horse  dealers,  being  evil 
disposed  persons,  and  seeking  to  get  their 
living  by  various  subtle,  fraudulent,  and 
dishonest  practises,  together  with  divers 
other  evil   disposed  persons,   unlawfully, 
fraudulently,  and  deceitfully  did  combine, 
conspire,  &c.  by  divers  false  pretences  and 
subtle  means,  to  obtain  to  themselves  from 
C  divers  sums  of  money  or  monies  of  C,  and 
to  cheat  and  defraud  him  thereof,  was  held 
not  bad  on  the  ground  of  generality.     And 
that  where  A  and  B,  in  concert  with  each 
other,  falsely  pretended  to  C  tliat  a  horse 
they  had  for  sale  had  been  the  property  of 
a  lady  deceased,  and  was  then  the  property 
of  her  sister,  and  was  not  the  property  of 
any  horse  dealer,  and  that  the  horse  was 
quiet  to  ride  and  drive,  and  by  these  mis- 
representations induced  C  to  purchase  the 
horse,  it  was  held  by  the  Court  of  Queen's 
Bench  that  they  wetp  indictable  for  con- 
spiracy.   ^  We  think,"  said  Lord  Dentnan^ 
C.  J.,  "that  in  this  case  the  two  ingre- 
dients of  the  offence  of  obtaining  money 
under  false  pretences  were  proved  bj^the 
evidence.     The  pretences  were  false,  and 
the  money  was  obtained  by  their  means." 
The  definition  proposed  by  the  Criminal 
Law  Commissioners  of  the  crime  of  con- 
spiracy is  as  follows :  <*  The  crime  of  con- 
spiracy consists  in  an  agreement  by  two 
persons,  (not  being  husband  and  wife,)  or 
more  than  two  persons,  to  commit  a  crime, 
or  fraudulently  or  maliciously  to  injure  or 
anfioy  the  public  or  any  individual  person.'* 
This,  it  will  be  seen,  is  a  sufficiently  large 
definition. 


f  His  lordship's  previous  allusion  to  this  case 
seems  somewhs^  inconsistent  with  this.  Lord 
Ellenborough,  he  says,  "in  JResr  v.  Pywell, 
stopt  the  case  on  the  trial  of  an  indictment  for 
a  conspiracy  where  the  fraud  to  he  accomplished 
appeared  to  be  such  as  would  more  properly  he 
the  foundation  of  a  civil  action  on  the  war- 
ranty of  a  horse." 

«  1  D.  &  M.  208, 


THE  CERTinCATE  DUTY. 

In  another  part  of  this  number  we  re- 
print the  return  which  has  been  made  to 
the  House  of  Commons,  with  respect  to  the 
certificate  duty.  It  will  be  seen  that  there 
is  annually  a  very  large  sum  paid  bv  one 
branch  of  the  legal  profession,  and  that 
tliis  is  on  the  increase.  Now  we  really  do 
not  see  how  the  payment  of  this  money 
can  in  any  way  be  justified.  Why  are 
attorneys  thus  selected  for  this  peculiar 
hardship  ?  Why  should  they  be  forced  to 
make  this  payment?  Why,  if  they  at- 
tempt to  practise  their  profiession,  are  they 
thus  to  be  visited  ?  Theirs  is  a  necessaty 
calling ;  in  their  hands  are  entrusted  the 
fortunes,  the  characters,  and  the  lives  of 
their  fellow-citizens.  Why,  if  they  en- 
deavour to  discharge  their  trust,  are  they 
to  be  thus  mulcted  ?  We  repeat — it  is  a 
grievous  injustice,  and  it  shoald  not  be 
suffered  to  exist  another  year.  It  is  only 
a  bare  act  of  justice  to  remit  this  tax,  and 
we  do  confidently  hope  that  it  will  be  re- 
mitted. Every  other  class  puts  forward 
its  claim  for  relief,  but  this  tax  stands  by 
itself.  It  must  be  raised  and  paid,  before 
a  man  can  attempt  to  earn  his  bread  in  hit 
lawful  calling. 

NOTES  ON  EQUITY. 

A     PAUPBR,     HAVING     PBOPBBTV,     AWD     A 
TRADS   AND   BUSINESS,  DISPAUFBRBD. 

It  may  often  happen  that  a  man,  afler  pay- 
meat  of  all  his  debts,  will  not  have  5/.  in  Vie 
world,  (his  wearing  apparel  and  the  subject 
matter  of  the  cause  not  included,)  and  yet  he 
shall  not  be  permitted  to  sue  mformi  pauperis. 
That  privilege  is  literaUjr  construed  in  aU  the 
courts ;  and  it  will  not  in  general  be  granted 
where  the  party  applying  for  it  has  propefty  or 
occupation  prodnanff  an  income  beyond  the 
standard  prescribed,  however  much  he  may  be 
embarrassed  in  his  circumstan^esj  or  even 
however  much  his  property  may  be  affected  by 
the  demands  of  his  creditors.  This  question 
came  to  be  very  much  considered  and  discussed 
in  a  late  case  before  Vice-Chancellor  Kmght 
Bruce,  where  his  Honour  laid  down  the  rule  to 
the  effect  we  have  now  stated.  The  case  was  that 
of  Perry  v.  Walker,  reported  in  the  lately-pub- 
lished number  of  Mr.  CoUyer's  Reports,  voL  1, 
p.  229,  where  it  appeared  toat  the  plaintiff,  who 
had  been  admittedt  to  sue  m  fonnd  pauperis, 
was  owner  of  two  leasehold  houses  for  a  term 
of  which  more  than  nine  years  were  unex{Mred; 
and  which  houses  were  underlet  by  him  at  791^ 
a-year,  independently  of  a  portion  of  the  pre- 
mises in  his  own  occupation,  for  which  he  duly 
paid  rates  and  taxes.    It  further  appeared  that 
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he  was  carrying  on  a  considerable  trade  as'  a 
builder  and  carpenter;  that  he  had  workmen 
employed  under  him ;  that  he  paid  two  guineas 
a-week  to  a  foreman;  that  one  of  lus  bills 
for  work  done  amounted  to  lOOl. ;  and  that  he 
had  actually  been  received  as  surety  to  a  loan 
society  who  had  advanced  money  upon  the 
faith  of  his  security. 

On  the  other  hand,  the  plaintiff  alleged,  and 
by  affidavit  showed,  that  the  purchase  money 
of  the  leasehold  houses  was  borrowed,  and  that 
the  title  deeds  were  pledged  for  repayment; 
that  he  besides  owed  to  other  creditors  300/. ; 
that  he  was  in  great  pecuniary  distress,  and 
sometimes  in  want  of  the  necessaries  of  life ; 
and  that  if  all  that  he  had  were  sold,  the  result 
would  be,  that  he  would  be  200/.  in  debt.  So 
that  by  this  species  of  circuitous  reasoning  he 
asserted  himself  to  be  "  not  worth  5/.  in  all  the 
world,''  and  therefore  to  be  a  fit  person  to  be 
continued  in  the  enjoyment  of  the  privilege  to 
plead  w/orm^  pauperis.  ITie  Vice-Chancellor, 
nowever,  under  the  circumstances,  and  relying 
chiefly  on  the  "  extent  of  property  that  he  has 
in  the  houses,  and  partly  also,  though  not 
mainly,  upon  the  manner  in  which  he  has  been 
emplojring  himself,  and  the  extent  to  which, 
ana  the  character  in  which,  he  has  been  earn- 
ing money,  I  am  of  opinion  that,  consistently 
unth  the  practice  of  this  court,  he  is  not  in  a 
situation  to  sue  as  a  pauper,  and  therefore  he 
must  be  dispaupered." 
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in  both  of  them  the  question  related  to  incum 
brances  upon  a  title,  which  the  owner  could  at 
any  time  clear  away  by  paying  them  off; 
whereas  here  the  claim  of  B^  the  second  pur- 
chaser, was  of  an  adverse  nature,  not  in  the 
owner's  power,  and  which  fell  to  be  governed 
by  entirely  different  principles.  Thus  a  mort- 
gagee need  not  be  made  a  party  to  a  bill  for 
specific  performance  of  a  contract  of  sale,  be- 
cause the  mortgage  may  be  put  an  end  to  at 
any  time.  This,  theremre,  was  f^  that  Lord 
Cottenham  meant  when  he  decided  the  cases 
referred  to.  But  it  was  a  widely  different  thing 
to  say  that  where  there  was  a  second  purchaser 
whose  contract  could  not  be  given  effect  to 
without  violating  the  first  contract,  the  first 
purchaser  had  no  interest,  and  consequentiy 
no  right  to  retain  that  second  purchaser  on  the 
record,  especiaUy  where  it  was  one  of  the  points 
in  the  cause  that  this  second  purchaser  had 
entered  into  his  contract  with  notice  of  the  first 
one. 

The  Lord  Chancellor,  however,  overruling 
this  reasoning,  held  that  the  Vice-Chancellor's 
decree  was  right,  and  that  to  decide  otherwise 
would  but  increase  litigation.  The  point  how- 
ever must  still  be  regarded  as  one  of  difficulty; 
and  if  it  be  true,  as  stated  in  the  report,  that 
the  Lord  Chancellor  rested  his  judgment  solely 
on  the  authority  of  Lord  Cottenham,  the  state 
of  circumstances  in  the  cases  before  Lord  Cot* 
tenham  must  be  carefully  attended  to  before 
acting  too  implicitly  on  the  decision  in  Cutts  v. 
T%odey. 


VSNDOR  AND   PUBCHASBR. — 8PBCIFIC  PER- 
FORMANCE.— SAME   ESTATE.  TWICE   SOLD. 

Tub  result  of  the  case  of  CutU  v.  Thodey,  1 
C!oU.  212,  is,  that  where  a  man  sells  an  estate 
first  to  A  and  then  to  B,  the  first  purchaser  A 
filing  his  bill  for  specific  performance  against 
the  vendor,  ought  not  to  make  B,  the  second 
purchaser,  a  party  to  the  proceeding.  Such 
was  the  opinion  oi  the  Vice-Uhancellor  of  Eng- 
land.who  decreed  specific  performance  in  favour 
of  A,but  dismissed  A's  bill  as  against  B,  although 
B  had  notice  of  A's  contract.  Against  this 
decree,  however,  in  so  far  as  it  dismissed  the 
bin  against  B,  an  appeal  was  taken  to  the  Lord 
Chancellor  by  A,  who  contended  that  as  B 
knew  of  the  first  contract  at  the  time  when  he 
entered  into  the  second  contract,  he  ought  to 
be  retained  as  a  party  on  the  record,  so  as  to 
be  bound  by  the  decree ;  the  plaintiff  A  insist- 
ing that  he  was  entitled  to  have  the  judgment 
of  the  court  upon  the  merits  of  the  second  con- 
tract, which  he  alleged  was  entered  into  by  B 
in  breach  of  good  faith. 

On  the  other  side,  Tasker  v.  Small,  3  Myl.  & 
C.  63,  and  Wood  v.  fVhite,  4  Myl.  &  C.  460, 
were  cited  as  showing  that  B.  was  improperly 
made  a  party  to  the  suit,  and  therefore  that  as 
regardea  him  the  bill  was  properly  dismissed. 
These  were  cases  before  Lord  Chancellor  Cot- 
tenham, which  it  was  urged  supported  the  Vice- 
Ghane^lcNr's  decision  in  the  present  case ;  but 
the  plaintiff  asserted  these  cases  to  be  clearly 
diitmguishable  from  the  present,  inasmuch  as 


NOTICES  OF  NEW  BOOKS. 

TheJurymans  Guide*    By  Sir  Gborgb 
Stephen.    l2mo.    Knight. 

This  is  a  useful  and  amusing  book,  and 
well  adapted  to  be  of  service  both  to  jury- 
men and  lawyers. 

We  shall  make  one  or  two  extracts  ;  the 
first  shall  be  from  a  cliapter  on  what  Snr 
George  Stephen  calls  '*  the  judicial  mind." 

''When  Mathews, in  his  celebrated  mono* 
logues  some  few  years  since,  changed  his 
costume  as  rapidly  as  his  gloves,  it  was  almost 
miraculous  with  what  ease  he  at  the  same  tune 
changed  voice,  feature,  and  even  sex,  and  with 
what  truth  and  fideUty  he  sustained  the  new 
character  which  he  thus  assumed;  but  our 
judges  effect  the  same  metamorphosis  every 
day,  and  with  equal  success.  You  may  walk 
to  Westminster  Hsll  arm-in-arm  with  his 
Lordship,  and  be  at  a  loss  ten  minutes  after  to 
recognise  on  the  bench  the  same  individual 
with  whom  you  perambulated  the  park ;  at  all 
events,  the  recognition  will  not  be  mutual, 
should  you  then  meet  his  eye  in  the  witness- 
box.  He  has  substituted  for  the  friendly 
courtesy  of  domestic  acquaintance  the  calm 
frigidity  of  indifference ;  the  icy  stoicism  of  the 
magistrate  scarcely  bends  to  acknowledge  the 
customary  salutations  of  the  bar.  '  Brother 
Wilde,'  and  'Brother  Talfourd,*  and  'Mr. 
^  z  2 
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Attomey/  are  severally  meted  wilfti  stately 
tranquillity,  and  retom  the  greeting' with  the 
puppet  bow  of  Pundi  in  a  raree-show.  The 
di^fied  machine  performs  its  pnrt  with  the 
8tm  accmvcy  of  an  automaton,  varied  only  by 
the  occasional  inclination  of  the  head  to  tl^ 
fight  or  left,  to  catch  the  hints  or  doubts 
whispered  by  the  brother  automatons  with 
which  it  is  surrounded.  Sometimes,  though 
rarely,  a  Sardonic  grin  will  slightly  elevate  the 
angles  of  the  mouth,  if  some  very  clever  witti- 
cism is  perpetrated,  and  now  and  then  the 
TMce  is  raised,  and  the  brow  is  furrowed  in  a 
stem  rebuke  to  a  too  forward  or  too  reluctant 
witness.  Human  infirmity  compels  a  retreat 
for  ten  minutes  between  one  ana  two  o'clock, 
to  snatch  a  sandwich  and  a  glass  of  sherry  in 
the  private  room,  but  with  this  exception,  his 
lordship  sits  unmoved  and  immoveable  for 
seven  hours  at  a  stretch,  passionless,  nerveless, 
Tegardless  as  a  marble  statue.  It  was  quite  a 
relief  to  watch  the  late  Lord  Tenterden  make 
an  occasional  parade  up  and  down  the  floor  of 
the  judicial  seats,  like  an  officer  on  the  quarter- 
deck of  a  man-of-war :  it  argued  that  the  anima- 
tion of  humanity  was  only  suspended,  not 
actually  extinguished  by  the  dignity  of  office." 

A  word  as  to  Courts  of  Requests,  and 
other  trading  juries. 

"  Again,  there  is  the  esprit  de  corps  of  trade ; 
a  father  or  a  guardian  resists  a  claim  for 
'luxuries  supplied  to  a  minor ;  the  jurymen  are 
shopkeepers,  and  invariably  find  for  the  plain- 
tiff, though  their  verdict  is  invariably  set  aside 
by  the  court  above.  In  the  Courts  of  Request, 
whether  in  London  or  the  country,  it  is  notori- 
ous, and  almost  a  proverbial  notonety,that  every 
trading  plaintiff  will  recover,  even  against 
common  sense  as  well  as  law,  unless  the  de- 
fendant is  also  a  tradesman.  We  once  were 
present  at  the  hearing  of  a  case  in  which  a  jury 
at  the  Court  of  Reouest  at  Guildhall,  gave  a 
Verdict  in  favour  ot  a  fruiterer,  against  the 
sworn  statement  of  the  defendant,  that  he  had 
paid  for  his  goods  across  the  counter,  although 
on  cross  examination,  the  fruiterer  confessed 
that  be  had  made  a  practice  of  charging  his 
customers  twice  for  the  same*  goods,  and  had 
vindicated  such  knavery  by  the  impudent 
falsehood,  that  '  no  tradesman  could  hve  with- 
out doing  so.*  The  sympathy  of  the  shop  was 
too  strong  for  the  consciences  of  the  jurymen. 

"There  is  another  trading  influence,  similar 
in  its  character,  but  usually  found  in  a  much 
higher  class  of  jurymen :  an  issue  is  presented 
to  them  involving  some  question  of  commercial 
usage;  the  verdict,  if  found  in  one  way,  will 
have  an  injurious  bearing  on  mercantile  in- 
terests, and  for  this  reason  they  strain  every 
point  that  can  be  safely  strained  to  find  it  the 
other  way :  the  interest  of  the  body  is  allowed 
to  override  the  interests  of  the  individual  before 
them ;  they  must  uphold  the  system,  right  or 
wrong,  «nd  endeavour,  by  their  verdict,  to 
intimidate  others  from  again  calling  it  in  ques- 
tion :  *  such  a  decision  would  be  very  unpopular 
on  'change ;  they  will  never  hear  the  end  of  it 
in  l^e  money-market;  Lloyds  will  be  up  in 


arms ;'  and  en  such  pretexts  thef  attflfl  eon- 
science,  and  find  as  best  raits  the  oonvenieofls 
of  the  conntmg-house.  We  emphatically  rmt 
^at,  m  all  such  cases,  the  ahop-keepipg  ma  tba 
mercantile  jurymen  deliberately,  and  impioiidy, 
and  openly  invokes  the  curse  of  theAhughty." 

In  the  Chapter  on  "  circumstantial  evi- 
dence," Sir  George  relates  the  following 
story:  — 

"  At  a  late  hour  in  the  evening  a  sailor 
applied  at  a  public-house  on  the  banks  of  the 
Medway  for  a  lodging  for  the  night ;  he  ac- 
knowledged he  had  not  money  to  pay  either  for 
food  or  lodging,  and  both  were  denied  him. 
Another  sailor  who  was  drinking  in  the  tap- 
room took  compassion  on  him,  and|  offered 
him  a  share  of  his  bed ;  the  offer  was  gratefully 
accepted.  At  an  early  hour  the  following 
morning  both  the  men  were  missing ;  the  room 
and  the  bed-clothes  were  stained  in  many 
places  with  blood,  and  traces  of  the  bleeding 
were  followed  through  the  house  to  the  side  of 
the  river,  where  several  footmarks  were  visible. 
The  natural  inference  was,  that  murder  had 
been  committed,  and  that  die  victim  had  been 
thrown  into  the  river.  An  active  search  was 
set  on  foot  for  the  supposed  criminal,  and  be 
was  shortly  apprehenaed.  He  could  give  no 
account  of  his  companion ;  but,  on  searching 
his  person,  a  pocket-knife  and  a  foreign  coin 
were  found  upon  him,  both  of  which  were 
identified  as  having  belonged  to  the  missing 
sailor,  and  as  having  been  produced  by  him  on 
eating  his  supper  the  previous  evening.  The 
body  could  not  be  found,  and  it  was  assumed 
that  it  had  been  carried  away  by  the  rapid 
current  of  the  river.  The  man  was  tried,  and 
convicted  upon  this  evidence;  the  commcm 
account  goes  to  say  that  he  was  actually  exe- 
cuted on  Penenden  Heath,  but  was  restored, 
after  execution,  by  surgical  skill.  As  we  are 
not  in  possession  of  any  authority  far  tins 
strange  report,  we  shall  rather  infer  that  he 
made  his  escape  from  pris<Mi  after  conviction. 
About  three  years  afterwards,  this  man  was 
serving  on  board  a  vessel  in  the  West  Indies, 
when  a  man•o^^var's  boat  came  alongside  with 
a  gentleman,  who  wished  to  be  taken  as  a  pas- 
senger to  a  neighbouring  island.  The  convicted 
sailor  was  at  the  helm  as  the  passenger  came 
up  the  ladder ;  he  observed  what  was  going  on, 
and  suddenly  quitting  the  helm,  rushed  forward 
to  the  gangway,  and  jumped  into  the  boat  to 
seize  one  of  the  crew,  exclaiming,  '  You  are  die 
man  that  I  murdered  three  years  ago  !'  The  ra- 
cognition  was  mutual,  however  mysterious  the 
exclamation.  It  appeared,  on  inquiry,  that  ihe 
man  supposed  to  have  been  murdered  had  left 
his  bed  oefore  daylight,  in  consequence  of  bis 
nose  bleeding ;  he  had  gone  down  to  the  water- 
side to  wash  lumself,  and  while  thus  oRgajged, 
a  press-gang  had  carried  him  off  to  the  ship  m 
which  he  was  then  serving.  Rising  in  the 
dark,  he  had,  by  nustake,  pat  on  his  bad- 
fellow's  trowsers  instead  of  ms  own,  and  thus 
left  behind  him  the  knife  and  fomm  ooim. 
The  suDposed  criminal  lived  to  an  ravaneed 
age,  ana  latterly  supported  himself  as  a  street* 
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sweeper  in  one  of  the  bathing-places  on  the 
Kentish  coast:  his  Femarkable  escape  made 
him  an  object  of  much  interest." 

We  might  make  many  more  similar  ex- 
tracts did  out  space  allow  it.  Sir  George 
(p.  29)  makes  a  atrange  blunder, 
when  he  talks  of  "  the  recent  act  of  Lord 
Abinger  that  removes  the  objection  for- 
merly made  to  a  witness,  on  the  ground  of 
interest."  The  act  was  introduced  by 
Liord  Denman,  to  whom  this  little  book  is 
dedicated. 

The  following  are  the  subjects  of  the 
aeveral  chapters  into  which  the  work  is 
divided  r — 

*'  1.  Serious  respoBsibili^  of  a  juryman  ;  2. 
The  judicial  mind  explained;  3.  Evidence;  4. 
Deportment  of  witnesses;  5.  Circumstantial 
evidence;  6.  Documentary  evidence;  7.  The 
jury-box;  8.  Consideration  of  the  verdict ;  Q. 
Uamages;  10.  Damages  in  particular  cases; 
1 1 .  Damages  for  injury  to  person ;  1 2.  Damages 
for  injury  to  character ;  13.  Damages  for  injury 
to  feelings;  14.  Criminal  proceedings;  13. 
Grand  jury,  ccHroner's  jury,  &c. 


NEW  BILLS  IN  PARLIAMENT. 

^BOTSCTION   OP  PROPERTY   IN  PUBLIC    IN- 
STITUTIONS. 

This  is  a  bill  for  the  protection  of  proper^ 
-contained  in  public  museums,  galleries,  cabi- 
nets, libraries,  and  other  public  repositories, 
from  malicious  injuries.  It  recites  that  it  is 
•expedient  to  provide  for  the  protection  and 
security  of  property  contained  and  kept  in 
public  museums,  galleries,  cabinets,  hbraries, 
And  other  pubUc  repositories;  it  is  therefore 
proposed  to  be  enacted, — 

1.  That  from  and  after  the  passing  of  this 
act,  if  any  person  shall  maliciously  destroy  or 
damage  anything  contained  or  kept  in  any 
pubhe  museum,  gallery,  cabinet,  library,  or 
other  public  repository,  whether  such  thing  be 
kept  for  the  purposes  of  art,  science,  or  htera- 
ture,  or  as  an  object  of  curiosit]^,  and  whether 
such  thing  be  or  be  not  of  any  intrinsic  value, 
every  such  person  so  offending  shall  be  guilty 
of  a  misdemeanor,  and,  being  duly  convicted 
thereof  by  due  course  of  law,  shall  oe  Uable  to 
be  imprisoned,  with  or  without  hard  labour, 
for  any  period  not  exceeding  two  years,  and,  if 
a  male,  may  during  the  period  of  such  impri- 
sonment be  once,  twice,  or  thrice  publicly  or 
privately  whipped,  in  such  manner  and  zorm 
as  the  court  before  which  such  person  shall  be 
tried  shall  direct. 

2.  That  the  word  ''public"  shall  be  deemed 
md  construed  to  extend  to  all  museums,  gal- 
leries, cabinets,  libraries,  and  other  repositories 
to  wluch  the  public  are  admitted,  either  gratui- 
tously or  for  money,  and  also  to  all  such  as 
belong  to  any  university],  college,  hospital,  or 
to  any  body  of  persons  incorporated  or  associ- 
ated for  the  promotion  of  any  art,  science,  or 
branch  of  learning  or  litaratare  whatsoever. 


3.  That  the  destruction  or  damage  of  any 
such  thing  as  aforessdd  shall  be  deemed  to  be 
mahcious  in  all  cases  where  the  act  is  wilful, 
without  lawful  justification  or  excuse. 

4.  That  any  person  found  committinff  any 
offence  against  this  act  may  be  immediately 
apprehended  without  a  warrant  by  any  other 
person,  and  forthwith  taken  before  some  neigh- 
bouring justice  of  the  peace,  to  be  dealt  with 
according  to  law. 

5.  That  nothing  herein  contained  shall  be 
deemed  or  construed  to  take  away  the  right  of 
any  owner  or  trustee  of  such  property  so  de- 
stroyed or  damaged  to  recover  by  action  at  law 
compensation  or  damages  for  the  injury  so 
committed  by  any  person  against  his  property. 

LAW   OF   BASTARDY. 

This  bill  recites  that  divers  questions  have 
been  raised  as  to  the  vahdity  of  certain  orders 
in  bastardy  made  by  justices  under  the  7  &  8 
Vict.  c.  101,  which  questions  are  wholly  beside 
the  merits  of  the  cases ;  and  it  is  desirable  to 
remove  such  questions,  and  to  prevent  the 
recurrence  of  the  same  or  similar  questions  in 
future :  it  is  therefore  proposed  to  be  enacted — 

1.  That  where  any  proceedings  have  been 
had  or  taken  before  the  passing  of  this  act,  or 
shall  hereafter  be  had  or  taken  in  matters  of 
bastardy  under  the  provisions  of  the  said  re- 
cited act,  and  shall  have  been  set  forth  accord- 
ing to  the  forms  in  the  schednle  hereunto  an- 
nexed, or  to  the  like  tenor  or  effect,  the  same 
shall  be  taken  respectively  to  have  been  and  to 
be  valid  and  sufficient  in  law ;  provided  that 
nothing  herein  ccmtained  shall  prevent  any 
court  of  general  quarter  sessions  from  proceed- 
ing to  hear  and  determine  the  merits  of  any 
case  brought  before  them  on  appeal  against 
any  such  order,  or  apply  to  any  order  made 
or  professed  to  have  been  made  under  the  said 
act,  which  shall  have  been  quashed  on  appeal 
to  any  general  quarter  session  of  the  peace,  or 
in  respect  whereof  any  writ  of  certiorari  shall 
have  oeen  sued  out  of  the  Court  of  Queen's 
Bench,  and  served  before  the  twenty-sixth  day 
of  February  last. 

2.  That  when  any  order  made  under  the 
provision  of  the  said  act  prior  to  the  passing 
of  this  act  shall  have  been  or  shall  be  quashed 
for  any  defect  therein,  and  not  upon  the  merits, 
it  shall  be  lawful  for  the  mother  of  the  bastard 
child  in  whose  favour  such  order  shall  have 
been  made  to  take  proceedings  for  the  obtain- 
ing of  another  order,  according  to  the  pro- 
visions of  the  said  act,  at  any  time  within  the 
space  of  six  calendar  months  after  the  passing 
of  this  act,  although  the  period  limited  for  her 
applicatiim  to  the  justice  under  the  said  act 
shall  have  expired. 

3.  Reciting  that  power  is  given  by  the  said 
act  to  the  putative  uther  to  appeal  against  an 
order  made  upon  him  by  the  justices  in  petty 
session  assembled,  giving  notice  of  appeal  as 
therein  a[)eciiied,  and  also  sufficient  security, 
by  recognisance  or  otherwise,  for  the  payment 
of  coetfiy  to  the  satisfaction  of  some  one  justice 
of  the  peace ;  be  it  enacted,  that  the  condition 
of  any  such  recognizance  shall  be  for  the  ap- 
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pearance  of  the  oaid  patative  father  at  such 
general  quarter  learion  of  the  peace  as  is  re- 
quired by  the  said  act,  and  his  trial  of  the 
appeal  thereat,  and  the  payment  of  such  costs 
as  he  shall  be  then  and  there  ordered  to  pay; 
and  that  in  respect  of  any  order  to  be  made 
after  the  passing  of  this  act  the  party  entering 
into  any  such  recognisance  shall  forthwi£ 
give  or  send  a  notice  in  writing  of  his  having 
so  entered  into  such  recognisance  to  the  wo- 
man in  whose  favour  the  said  order  shall  have 
lieen  made,  and  unless  he  shall  enter  into  the 
recognizance  before  one  of  the  justices  who 
•hall  have  made  the  order,  to  one  at  least  of 
such  justices ;  and  in  default  of  his  giving  or 
-sending  such  notice  or  notices  as  aforesaid  the 
app^l  shall  not  be  allowed;  provided  that  the 
•ending  of  such  notice  or  notices  by  the  post 
ahall  be  taken  to  be  sufficient. 

4.  That  if  at  any  time  before  the  hearing  of 
the  appeal  the  putative  father  who  shall  have 
entered  into  any  such  recognizance  shall  give 
notice  in  writing  of  his  abandonment  of  the 
appeal,  to  the  mother  of  the  child  in  whose 
favour  the  order  shall  have  been  made,  and  to 
the  justice  or  justices  before  whom  the  said 
recognizance  shall  have  been  taken,  and  shall 

Ay  or  tender  to  the  said  mother  all  sums  then 
lue  under  the  said  order,  and  such  costs  and 
expenses  as  she  shall  have  incurred  by  reason 
of  such  notice  of  appeal,  the  said  recognizance 
flo  entered  into  by  the  said  putative  father 
■hall  not  be  estreated^  nor  in  any  manner  put 
Ir  force  or  otherwise  proceeded  with. 

5.  And  reciting  that  by  the  said  recited  act 
it  is  enacted,  that  where  any  woman  shall 
apply  to  the  justices  at  a  petty  session  for  an 
order  upon  the  person  whom  she  shdl  allege 
to  be  the  father  of  her  bastard  child,  such 
justices  shall  hear  the  evidence  of  such  woman, 
and  such  other  evidence  as  she  may  produce, 
and  shall  also  hear  any  evidence  tendered  by 
or  on  behalf  of  the  person  alleged  to  be  the 
father,  and  if  the  evidence  of  the  said  mother 
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be  corroborated  in  some  material  particular  by 
other  testimony,  to  the  satisfaction  of  the  said 
justices,  they  may  make  such  order  as  is 
therein  set  forth :  and  reciting  that  power  is 
thereby  given  to  the  putative  father  to  appeal 
to  the  general  ciuarter  sessions  of  the  peace 
against  such  order,  but  it  is  not  therein  set 
forth  what  evidence  the  said  general  quarter 
sessions  shall  or  may  hear  on  the  trial  of  such 
appeal,  and  doubts  have  been  raised  as  to 
whether  the  said  mother  can  be  heard  by  the 
said  court  of  quarter  sessions ;  be  it  therefore 
enacted,  that  on  the  trial  of  any  such  appeal 
before  any  court  of  ouarter  sessions  the  jus- 
tices therein  assembled,  or  the  recorder,  (as 
the  case  may  be,)  shall  hear  the  evidence  of 
the  said  mother,  and  such  other  evidence  as 
she  may  produce,  and  any  evidence  tendered 
on  behalf  of  the  appellant,  and  proceed  to  hear 
and  determine  the  said  appeal  in  otiier  respects 
according  to  law,  but  shall  not  confirm  the 
order  so  appealed  against  unless  the  evidence 
of  the  said  mother  shall  have  been  corroborated 
in  some  material  particular  by  other  testimony, 


to  the  satisfaction  of  the  said  justices  in  quarter 
session  assembled,  or  the  said  recorder. 

The  following  clause  entitles  parties  to  be 
heard  at  the  petty  sessions  by  coiaud  or  at» 
tomey,^ 

6.  That  it  shall  be  lawful  for  any  woman 
who  shall  apply  to  the  justices  at  any  petty 
session  for  any  such  oraer  as  aforesaid  to  be 
assisted  in  her  application  by  counsel  or  attor- 
ney, and  for  any  person  summoned  under  the 
said  act  to  appear  at  any  such  petty  session  as 
the  alleged  putative  father  to  appear  and  make 
his  answer  thereto  by  counsel  or  attomej^; 
and  it  shall  be  lawful  for  either  of  such  parties 
to  have  all  witnesses  examined  and  cross-ex- 
amined by  such  counsel  or  attorney. 

7.  That  any  one  magistrate  of  the  poL'ee 
courts  of  the  metropolis,  sitting  at  a  pohee 
court  within  the  metropolitan  police  district, 
has  and  shall  have  fiill  power  to  issue  sum- 
monses for  the  appearance  of  parties  and  wit- 
nesses before  such  police  court,  and  to  do 
alone  any  other  thing  in  any  matter  of  bastardy 
arising  under  the  said  act,  within  those  parts 
of  the  said  district  for  which  a  police  court  has 
been  or  shall  be  established,  which  may  be 
done  by  any  justices  at  a  petty  session  bolden 
for  theur  several  petty  sessional  divisions  ia 
any  such  matter  arising  within  their  divisions 
respectively,  and  that  the  sitting  of  such  ma* 
gistrate  at  such  police  court  shaJl  be  within  all 
the  provisions  of  the  said  act  and  of  this  act 
concerning  a  petty  session  of  justices. 


PROVINCIAL  LAW  LECTURES. 


Trb  example  which  has  been  set  in 
London,  of  delivering  lectures  for  the  in- 
struction of  articled  clerks  and  other  law 
students,  is  about  to  be  followed  In  some  of 
the  large  towns  in  the  country.  A  course 
of  lectures  was  some  time  ago  delivered  at 
Liverpool,  and  we  find  that  another  has 
been  recently  established  at  Manchester. 

This  course  was  commenced  on  the  2nd 
of  January  by  Mr.  Joseph  Grave,  solicitor, 
a  member  of  the  Manchester  Law  Asso- 
ciation. The  subject  selected  was  that  of 
Mortmain  and  Charitable  Uses.- 

The  lecturer,  in  the  introductory  part  of 
Ins  discourse,  adverted  to  the  advantage  to 
be  derived  from  oral  instruction  communi- 
caled  by  persons  of  professional  experience, 
and  expressed  his  anxiety  for  the  improve- 
ment of  those  who  were  thereafter  to  fill 
the  places  of  the  present  members  of  the 
profession.    He  observed  that — 

"The vast  interests  which  are  confided  to 
attorneys  and  solicitors,  require  that  they  should 
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be  men,  not  only  of  bright  honour,  but  of  great 
learning  and  diligence, — not  only  of  transpa- 
rent characters  for  honesty  and  integrity,  but 
of  deep  legal  and  general  mental  acquirements. 
Such,  I  trust,  you  will  all  become ;  and  I  hope 
that  the  day  is  not  distant,  if  it  has  not  already 
arrived,  when,  even  in  the  mouth  of  a  vulgar 
lester,  the  name  of  an  attorney  will  no  longer 
be  synonymous  with  all  that  is  contemptible 
for  trickery  and  chicanery :  but  he  will  hold 
that  rank  in  the  estimation  of  the  public,  which 
one  of  a  learned  profession,  having  interests  of 
vast  magnitude  committed  to  him,  ought  to 
possess ;  and  which,  I  am  happy  to  beheve,  is 
occupied  by  very  many  whom  you,  I  hope,  will 
follow  and  imitate. 

"  I  know  no  one  who  has  more  in  his  power 
for  good  or  evil,  than  a  solicitor  in  full  prac- 
tice. The  property,  the  secrets,  and  the  peace 
of  families,  are  much  in  his  power;  and  it  is  of 
the  first  importance  that  he  should  so  conduct 
himself,  in  his  professional  and  general  life,  as 
to  become  worthy  of  the  friendship  of  those 
who  employ  him ;  and  such  an  one  can  hardly 
fail,  sooner  or  later,  to  obtain  a  fair  reward  for 
his  professional  labour.  The  legislation,  with 
regard  to  attorneys  and  solicitors,  has  certainly 
hitherto  appeared  too  much  based  upon  the 
presumption  that  they  are  a  class  against  which 
the  interests  of  the  public  have  to  be  guarded ; 
but  the  genUemanwho  is  determined  to  act 
uprightly,  will  as  little  care  for  such  acts  of 
parliament,  as  does  the  honest  and  honourable 
man  for  the  statutes  against  larceny,  embezzle- 
ment, and  other  felony,  so  far  as  he  is  per- 
sonally concerned.  1  am  happy  to  be  able  to 
say  thiat  I  know  not  a  few  men,  members  of 
the  Manchester  Law  Association,  to  whom  1 
would  be  willing  to  leave  it  to  determine  how, 
in  any  case,  I  ought  to  act  as  a  man  of  honour 
4Lnd  A  gentieman,  and  submit  to  do  according 
to  their  award,  with  the  fullest  assurance  that 
the  course  which  they  would  direct,  would  be 
one  that  would  ensure  the  approbation  of  all 
men  whose  good  opinion  is  worth  having. 
They  are  men  deserving  of  the  highest  honour 
for  integrity  and  learning ;  and  such,  1  trust, 
all  the  articled  clerks,  whom  I  have  the  plea- 
sure of  meeting  how,  will  hereafter  become. 
Be  it  your  aim  and  your  resolve  to  be  men  of 
high  moral  character,  of  gentiemanly  conduct, 
and  of  intellectual  ability. 

Mr.  Grave  then  recommended  the  for- 
mation of  a  society  for  the  discussion  of 
Questions  at  Law.    He  said — 

*'  I  wen  remember  the  great  advantage  which  I 
derived  from  a  diligent  attendance  at  the  meetings 
of  such  a  society,  llie  preparation  for  a  debate 
led  to  a  diligent  examination  of  cases  which 
would  otherwise  have  been  unperused,  until  a 
necessity  for  referring  to  them  had  arisen  in 
practice,  and  I  should  thereby  have  lacked  a 
preparedness  for  practice  which  I  trust  I  pos- 
sessed. It  is  by  diligent  studv  alone  that  you 
can  acquire  a  competent  knowledge  of  the  law ; 
there  is  no  royal  road  to  it.  You  are  aware 
that  in  most  cases  the  gentlemen  to  whom  you 


are  articled  have  not  time,  and  that  even  where 
they  have  time  it  is  not  usual  for  them  to  take 
any  other  way  of  instructing  you  in  your  pro- 
fession than  giving  you  fuU  opportunities  of 
observing  and  assistinff  in  all  the  businescr 
which  is  transacted  in  their  respective  offices. 
So  also  will  it  be  if,  on  the  expiration  of  your 
clerkship,  you  go  into  the  chambers  of  a  con- 
veyancer or  special  pleader.  In  a  conveyancer's 
chambers  you  will  be  told  to  read  the  twentieth 
chapter  of  the  second  volume  of  Blackstone's 
Commentaries ;  Sugden's  Introduction  to  Gil- 
bert on  Uses ;  Sanders  on  Uses  and  Trusts ; 
Peame  on  Contingent  Remainders  and  Execu- 
tory Devises ;  Sugden  on  Vendors  and  Pur- 
chsisers ;  and  the  Modern  Statutes ;  and  then, 
having  assisted  in  the  drawing  of  deeds,  and 
having  copied  abundance  of  precedents,  you 
will  be  dismissed  to  apply  vour  learning  to 
practice.  So  far  as  I  have  neard,  it  appears 
that  the  oral  instruction  imparted  in  chambers 
has  become  '  small  by  degrees,  and  beautifully 
less.'  It  will  rest  with  you  to  make  yourselves 
acquainted  with  the  law;  and  it  is  a  matter  of 
regret,  which  has  no  doubt  occurred  to  many 
of  you,  that  there  are  few  elementary  law  books. 
You  wiU  find  that  when  you  enter  upon  the 
study  of  any  branch  of  it,  you  will  have  to 
plunge  at  once  into  the  utmost  depths  of  it.  I 
shall  be  very  happy  if  the  system  of  lecturing, 
now  adopted  by  the  Manchester  Law  Asso- 
ciation, assists  you  in  your  studies,  and  helps 
you  to  the  attainment  of  a  high  degree  of 
legal  learning. 

*'  It  has  long  been  the  practice  in  other  pro- 
fessions to  give  to  the  students  oral  instruc- 
tion ;  and  I  can  see  no  reason  why  it  should  be 
omitted  in  the  profession  which  you  ,  have 
chosen.  You  have  embarked  on  a  study  than 
which  none  higher  or  more  important  can  be 
pointed  out. 

"  '  The  study  of  the  law,'  said  the  late  Dr. 
Arnold,  the  distinguished  head  maimer  of 
Rugby,  '  is  glorious ;  more  transcendeiit  than 
any  other  earthly  thing.'  " 

Mr.  Grave  then  entered  on  the  l^gal 
subject*  he  had  announced,  and  went 
through  the  several  statutes  and  autliori- 
ties  with  much  ability  and  learning. 


DEFECTS  OF  THE  LATE  BANKRUPTCY 
ACT. 

Thk  relief  aflTorded  under  the  7  &  8  Vict.  c. 
96,  s.  6,  to  prisoners  in  execution,  is  confined 
to  those  who  are  not  traders,  or  being  traders, 
owe  less  than  300?.  The  papers  in  a  case 
which  exemplifies  the  imperfection  of  this  sta- 
tute have  been  sent  us,  from  which  we  make 
the  following  abridgment : — 

The  facts  as  deposed  to  were  these :  About 
the  15th  day  of  April  last  a  fiat  in  bankruptcy 
was  issued  against  the  insolvent,  then  a  pri- 
soner in  the  Queen's  Prison,  and  he  was  there- 
upon declared  bankrupt  on  the  same  day. 
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On  tlie  36^  of  the  same  month  the  choice 
of  assignees  took  place.  The  asth  of  May  was 
the  day  appointed  for  the  bankrupt  to  pass  his 
last  examination,  but  it  appearing  to  the  com- 
musioner  that  bis  balance-sheet  had  not  been 
filed  in  due  time,  his  examination  was  adjourned 
vatil  the  1 5th  of  June.  On  account  of  the  very 
unsatisfactory  statement  of  accounts  in  the 
balance-sheet  of  the  bankrupt,  it  was  consi- 
dered by  the  assignees  to  be  their  duty  fully  to 
investi^te  tlie  same ;  and,  accordingly,  at  the 
adjourned  examination,  on  the  15th  day  of 
June,  the  bankrupt  was  examined  at  great 
length  bv  counsel;  the  further  inquiry  was 
adjourned  until  the  20th  of  June,  in  order  that 
the  charges  brought  by  him  against  a  certain 
banking  company  and  other  parties  might  be 
carefully  sifted.  On  the  20th  day  of  June  these 
charges  were  moet  rigidly  gone  into  by  the 
learned  commissioner,  and  after  a  lengthened 
inquiry  he  adjourned  the  examination  of  the 
bankrupt  sine  die,  and  he  was  again  removed 
in  custody  to  the  Queen's  Prison. 

About  the  11th  of  September  the  bankrupt 
applied  to  the  Court  of  Bankruptcy  for  his  dis- 
charge from  custody,  under  the  6th  sec  of  cap. 
96  of  the  act  7  &  8  Vict.,  and  in  his  petition 
for  that  purpose  described  himself  as  a  person 
out  of  business,  and  made  no  allusion  whatever 
to  his  business,  or  the  residence  in  which  such 
business  had  been  carried  on,  and  where  he 
had  a  few  months  previously  become  a  bank- 
rupt. 

'Die  commissioner  having  been  thus  misled, 
the  insolvent  obtained  his  discharge  from  cus- 
tody, and  his  first  examination  under  such  peti- 
tion was  appointed  for  Monday,  the  l6th  Oc- 
tober. 

The  solicitor  to  the  fiat  attended  accorchngly 
on  that  day  to  oppose  the  insolvent,  and  the 
learned  commissioners  directed,  on  having  the 
above  circumstances  laid  before  them,  that  the 
further  hearing  of  the  case  should  be  adjourned 
until  the  28th  of  October,  and  that  in  the  mean 
time  afiidavits  be  made  setting  forth  the  faicts 
of  the  case,  on  which  the  insolvent, and  his  at 
tomej  were  called  upon  to  answer  the  matters 
therem  set  forth. 

The  question  was,  whether  under  these  cir- 
cumstances the  bankrupt  was  liable  to  be  in- 
dicted for  perjury,  or  for  wilful  falsehood,  sub- 
jecting him  to  the  pains,  penalties,  and  forfei- 
tures of  perjury,  under  the  40th  sec.  of  7  &  8 
Vic.  c.  96.  He  had  imposed  upon  the  court, 
and  obtained  his  discharge.  The  case  seems 
one  in  which  the  acsignees  might  be  expected 
to  prosecute,  for  although  the  proceeding  was 
not  taken  by  the  bankrupt  under  or  in  violation 
of  the  bankrupt  laws,  yet  the  object  of  it  was 
to  defeat  the  eifect  of  the  adjournment  sine  die, 
by  which  the  bankrupt  was  purposely  left  ex- 
posed to  the  executions,  and  the  assignees  had 
less  means  of  discovering  any  further  property 
which  they  suspected  to  belong  to  the  estate. 
In  such  easee  the  costs  would  be  aSowod  out 
of  the  estate.  {Ex  pmie  £h  Taslet,  2  6.  &  J. 
403 ;  JSar  parte  Joyner,  2  Men.  &  A.  U)  It 
might  howavw  be  contended,  for  the  bankrupt* 


that  when  he  made  the  afBdtvit  he  had  ceased 
to  be  trader,  and  consequently  that  the  affidavit 
was  true.  But  inasmuch  as  a  flat  might  have 
been  supported  against  him  at  the  very  lime  he 
made  the  affidavit,  (supposing  no  other  had 
then  been  in  prosecution,)  for  the  very  debts 
from  which  he  was  applying  to  be  protected, 
he  certainly  was  a  tnider  within  the  mean- 
ing of  the  statutes  in  force  relating  to  bank- 
rupts,  whatever  he  might  be  in  a  more  poputo 
acceptation  of  the  term,  and  the  warning  given 
him  by  the  commissioner  and  the  registrar  de- 
prived him  of  the  excuse  of  not  understanding 
the  meaning  of  the  expression.  If  it  could  be 
held  that  he  had  ceased  to  be  a  trader,  and 
could  with  truth  make  the  affidavit,  it  would 
follow  not  only  that  he  was  not  guilty  of  per- 
jury, but  that  he  had  done  no  wrong  whatever 
in  obtaining  his  discharge,  which  the  legisla- 
ture must  then  be  taken  to  have  intended  to 
procure  for  persons  in  his  situation. 

These  facts  being  submitted  to  the  commis- 
sioner by  whom  the  discharge  was  ordered,  he 
decided  against  the  prosecution,  on  the  follow- 
ing grounds : — 

That  if  the  msolvent  were  indicted  it  would 
be  for  wilful  and  corrupt  perjury,  or  what  was 
equivalent  to  it.  The  act  of  pariiament  autho- 
rises a  person  not  a  trader  to  petition.  The 
bankrupt  had  ceased  to  be  so  at  his  bankruptcy, 
and  whether  he  was  or  was  not  strictly  justified 
in  swearing,  after  his  bankruptcy,  that  he  was 
not  a  trader,  was  a  mere  question  of  law,  audit 
would  be  impossible  to  convict  him  of  peijuiy 
for  BO  swearing.  The  point  to  which  he  swore 
was  a  nice  point  of  law,  and  he  could  not  be 
held  guilty  of  wilful  and  corrupt  perjury  for 
drawing  false  conclusions  as  to  nice  points  of 
law.  The  mischief  which  happened  arose  from 
the  law  permitting  men  to  get  orders  of  dis- 
charge ex  parte,  without  notice  to  detaming 
creditors ;  that  mischief  had  ceased  by  the  new 
rules  in  insolvency,  and  there  was  therefore  no 
object  in  prosecuting. 


PRISONERS'  COUNSEL. 

The  following  observations  of  Mr.  fiaroa 
Parke,  in  the  &een  v.  Tawett,  Buckinghanu 
shire  Spring  Assizes,  1845,  contrasts  Vtie  old 
law  with  the  new  allowing  prisonere  the  benefit 
of  counsel,  and  are  worthy  of  being  recorded : — 

Mr.  Baron  Parke  observed,  in  summing  np, 
— "They  (the  Jury)  were  aware  that  the  law  re- 
specting criminal  trials  had  been  recently 
altered.  So  far  back  as  the  history  of  the  law 
went,  and  during  the  greater  portion  of  his 
(Mr.  Baron  Parke's)  professional  career,  which 
was  not  a  short  one,  tne  practice  had  been  this : 
the  counsel  for  the  prosecution  simplv  stated 
the  case,  but  without  drawing  any  inferencefl» 
in  order  that  the  jury  and  the  prisoner  might 
be  informed  of  the  facts  to  be  given  in  evidoace 
against  him,  thus  abstaining  mm  any  obwrva*- 
tions  that  could  influence  the  mind  of  the  jvn 
one  way  er  the  other ;  the  oomad  for  the  jfo^ 
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8oner  was  at  liberty  to  crofls-ezamine  the  wit- 
nesses, and  raise  objections  in  point  of  law: 
the  result  of  which  mode  of  trial  was^  that  the 
roinds  of  the  jury  were  brought  to  the  consider- 
ation of  the  case,  uninfluenced  by  an^  observa- 
tions not  absolutely  called  for  by  its  merits. 
It  had  pleaded  the  legislature  (stot.  6  &  7  W.  4, 
c.  114,  1836)  to  alter  that  mode  of  conducting' 
proceedings  in  criminal  cases ;  and  he  was  far 
from  objecting  to  the  alteration,  which  he 
thought  a  wise  one.  By  that  alteration,  counsel 
for  the  prisoner  were  now  at  liberty  to  address 
to  the  junr  such  observations  as  they  pleased 
on  behalt  of  the  accused ;  the  result  of  which 
was,  to  throw  an  additional  and  a  difiicult  duty 
upon  the  iudge,  for  it  became  necessary  to 
dissipate  the  effects  which  those  observations, 
as  far  as  they  appealed  merely  to  the  feelings 
of  the  jury,  might  have  produced  upon  their 
minds." 

This  case  of  the  Qju^en  v.  TawtUy  peculiarly 
iUustrates  the  new  practice.  It  was  known 
that  the  utmost  efforts  would  be  made  by  coun- 
sel of  high  reputation  for  an  acquittal;  tne  con- 
sequence was,  the  case  was  most  carefully  got 
up.  At  the  trial,  Mr.  Serjeant  Byles,  for 
the  Crown,  made  a  strong  and  clear  statement 
of  the  facts,  with  many  judicious  observations ; 
and  the  evidence  was  very  full.  Mr.  Kelly, 
Q.  C,  did  all  that  a  zealous,  ingenious,  and 
elomient  advocate  could  do  in  such  case,  and 
made  a  strong  appeal  to  the  jury.  Mr.  Baron 
Parke  felt  the  force  of  this  appeal*  and  thoufi^t 
it  his  duty  to  make  many  observations  on  the 
defence,  and  put  the  case  on  its  real  merits. 
The  judge  was  not  counsel  for  the  prisoner. 
The  resiUt  was,  the  prisoner  was  found  guilty. 
The  trial  had  none  of  the  quiet  and  deoorous 
proceedings  of  the  olden  time. 

Upon  the  merits  of  the  old  and  new  practice, 
it  appears  that  there  are  as  many  prisoners  as 
ever  found  guilty, — some  are  saved  by  an  in- 
genious and  able  defence.  The  case  is,  by  the 
new  plan,  more  sifted  and  entered  into ;  but 
one  of  the  evils  of  the  day,  of  great  importance, 
is  the  prolonging  of  trials  to  a  greater  length 
of  time  than  they  used  or  ought  to  be,  by  which 
much  of  the  time  of  witnesses,  jurymen,  not  to 
say  judges,  is  taken  up,  which  might  be  spared 
nnder  a  better  system. 


EYILS  OF   FREQUENT   CHANGES 
T?HE  LAW. 


IN 


To  the  Bditar  of  the  Legal  Observer. 
Silt, — It  was  one  of  the  maxims  of  the  olden 
tsxnt,.ibaX  ''it  was  a  miserable  servitude  where 
the  iw  was  wavering  ;*'  but  when  or  under 
what  circumstances  this  maxim  attained  its 
dignity  as  one  of  the  foundations  of  our  legal 
system,  savours  too  much  of  antiquarian  re- 
aearch  to  be  strictly  applicable  to  your  columns. 
If,  however,  these  couldbe  clearly  distinguished, 
the  knowledge  might  tend  to  reconcile  things 
as  they  are  to  some  who  are  now  labouring 
under  the  impression  that,  anterior  to  the  last 
fifteen  yean,  faxsfeorical  retrospect  furmshes  no 
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parallel  to  the  changes  which,  during  the  more 
modern  period^  have  been  unceasingly  making; 
in  the  law — ^in^  very  many  instances  degrading 
it  as  a  science — ^fumidaing  employment  to  the 
versatile  or  busy  intellect  of  those  who  app»> 
rently  delight  in  thrusting-  themselves  forward 
in  a  fancied  obedience  to  the  necessity  of  the 
times,  and  rendering  that  which  was  accounted 
the  noblest  of  all  sciences  a  wearisome  load  of 
impotent  legislation,  a  thing  of  shreds  and 
patches,  and  a  collection  of  arbitrary  regula- 
tions, oftimes  as  frivolous  as  they  are  incon- 
sistent and  absurd. 

The  history  of  the  law  during  the  last  fifteen 
years,  with  a  cursory  glance  at  its  present  con- 
dition, may  be  appealed  to  as  a  warrant  for  th& 
preceding  observations — an  apparently  wilful 
disregard  of  legal  and  constitutional  pnndples, 
with  as  marked  an  adherence  to  those  of  a  pe- 
culiar cast  of  politics  being  visible  in  many,  if 
not  most  of  the  changehng  amendments  we 
have  been  doomed  to  witness — and  what  ia 
more  to  be  regretted,  a  reckless  shortsighted^ 
ness — ^a  serpent-like  simplicity  and  a  callous 
selfishness  have  been  so  far  induced  by  this 
rage  for  innovation,  that  the  poor  human  na- 
ture of  some  of  our  distin^n^hed  men,  the 
bell-wethers  of  their  flock,  is  rarely  found  ex- 
erting itself  on  the  side  of  true  patriotism, 
exalted  benevolence,  or  the  genuine  love  of 
country. 

The  whirlpool  of  change  through  which  we 
have  passed  during  the  last  fifteen  years, 
coupled  with  a  glance  at  that  now  opening 
before  us,  affords  such  fearful  evidences  of  the 
truth  of  Lord  Bacon's  philosophical  aphorism, 
"  It  is  a  perpetual  law  that  no  human  law  is 
perpetual,"  as  would,  we  doubt  not,  terrify  the 
great  philosopher,  could  he  now  be  recalled  to 
witness  them;  so  much  so,  that  if  we  could 
imagine  his  intellect  dwarfed  down  to  that  of 
his  successors  now  upon  the  earth,  we  might 
perhi^s  find  his  notion  of  the  fitness  of  things 
so  comparatively  low  as  to  induce  him  to  join 
in  hallooing  on  the  cry,  that  a  respite  from  the 
excitement  of  busthng  reckless  change  ought 
to  be  unknown.  And  yet,  forsooth,  we  read 
of  a  resistance  to  the  gradual  improvement  of 
the  law,  couched  in  terms  which,  despite  of 
their  alluring  tendency,  approximates  closely 
to  a  Hbel  upon  the  dead,  as  well  as  upon  the 
confiding  simplicity  of  the  public  mind,  and 
particularly  ot  that  portion  of  it  to  which  I 
have  the  honour  professionally  to  belong. 

In  this  progressing  state  of  thinga— this 
undeniable  proof  that  the  spirit  of  the  times 
is  indeed  changed,  it  may  perhaps  be  wise  to 
consider  how  for  a  necessity  is  imposed  upjon 
us  to  defend  the  few  legiU  landmarks  which 
are  still  left  us,  by  occasionally  stepping  over 
the  leeal  boundary  line  within  which  this 
work  has  hi^wto  confined  its  practical 
and  useful  labours.  If  the  rights  of  property 
hBTe  sustained  a  shock  by  the  impetus  of  the 
movamenU  which  have  tsdosn  place  in  England 
daring  the  last  twen^  years,  it  is  equaUy  true 
that  me  prindi^sa  ot  tnat  department  of  8ci« 
ence  by  wUdi  they  ware  hirii«to  guarded  and 
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preserved,  have  been  more  than  proportionably 
affected;  and  it  apparently  borders  upon  the 
ridiculous,  and  as  tending  to  deceive,  to  find 
some  pf  the  very  men  who  wrought  the  confu- 
sion in  which  we  are  involved,  now  hinting  at 
*'  the  necessity  of  moderation,"  discoursing 
about  '*  the  daggers  of  unreflecting  haste  and 
extravagant  attempts  in  the  great  work  of  law 
improvement." 

The  late  Lord  Eldon  was  an  insuperable 
barrier  to  the  scheme  of  triumphing  in  politics, 
by  trampling  upon  or  changing  the  law»  which 
since  his  withdrawal  from  public  life  and  the 
world  has  been  so  successfully  acted  upon — he 
clearly  saw  the  end  from  the  beginning,  and 
lived  long  enough  to  witness  its  commence- 
ment. Forsaken  by  his  private  friends,  and 
abandoned  bv  his  political  connexions,  whose 
battles  he  haa  fought,  and  whose  interests,  as 
well  as  those  of  his  country,  he  had  protected, 
amidst  the  ingratitude  of  all^  he  stood  to  the 
last  like  a  stately  oak,  unmoved  and  unshaken 
by  the  devastation  which  had  commenced,  and 
was  then  howling  around  him — and  which  has 
continued  its  blast  with  tenfold  fury  since  his 
retirement. 

Few  men  lived  who  have  been  more  ma- 
lignedly  pursued,  and  the  scent  is  now  breast 
high,  than  has  been  Lord  Eldon ;  but  happily 
those  in  whose  memory  he  still  Uves  may  boldly 
face  his  pursuers,  thej  themselves  being  judges^ 
and  say — few  men  discharged  the  duties  of  his 
high  office  with  more  wisdom  and  impartiality 
— there  are  none  whose  decisions  are  held  in 
higher  estimation — ^the  exasperations  '  of  his 
temper  never  warped  the  amiable  qualities  of 
his  heart — an  overbearing  disposition  was  not 
visible  during  his  long  reign  in  the  Chancery 
Court.  Like  Sir  Matthew  Hale,  it  may  be 
said  of  him,  '*  nothing  was  more  admirable 
than  his  patience — that  he  would  bear  with  the 
meanest,  and  give  every  man  his  full  scope, 
thinking  it  much  better  to  lose  time  than  pa- 
tience." Lord  Eldon  was  not  an  ignorant  or 
a  negligent  judge ;  and  though  accused  of  tar- 
diness, it  did  not  arise  from  the  want  of,  but 
from  the  ripeness  of  his  knowledge  of  the  law, 
and  the  conviction  that  it  was  not  conducive 
for  the  public  welfare  that  suits  should  be  as 
carelessly  decided  on  as  if  the  result  had  been 
tossed  for.  Over  carefulness,  it  may  be  ad- 
mitted, was  his  j^eatest  failing.  He  is  now  a 
dead  lion,  at  which  every  living  animal  may 
safely  kick. 

X.  Y.  Z. 


—(In  continuation  of  Parliamentary  Paper,  No. 
329,  of  Session  1833.> 


Easter  Term  1833  to  Easter  T.  1834 
Easter  Term  1834  to  Easter  T.  1835 
Easter  Term  ^835  to  Easter  T.  1836 
Easter  Term  1836  to  Easter  T.  1837 
Eaater  Term  1837  to  Easter  T.  1838 
Easter  Term  1838  to  Easter  T.  1839 
Easter  Term  1839  to  Easter  T.  1840 
Easter  Term  1840  to  Easter  T.  1841 
Easter  Term  1841  to  Easter  T.  184^ 
Easter  Term  1842  to  Easter  T.  1843 
Easter  Term  1843  to  Eaater  T.  1844 
Easter  Term  1844  to  8th  March  1845 
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87.854 
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89,376 
89,222 


Stamps  and  Taxes,  } 
10  March,  1845.    i 
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RECENT  DECISIONS   IN  THE 
RIOR  COURTS. 
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attorneys'  certificates. 

A  Return  of  the  number  of  Certificates  an- 
nually taken  out  by  attcnmevs  and  solicitors 
practising  in  England  and  Wales,  from  the  first 
day  of  Easter  Term  1833  to  the  present  time ; 
and  the  ppross  annual  amount  of  stamp  duties 
paid  during  those  periods  upon  such  certificates. 


Kolli  CTotirt. 

{^Reported  by  Sa&iuel  Miller,  Esq.,  B«r- 

rtster-at-latD,^ 

voluntary  settlement.  —  POLICY  OF 
insurance. — MORTGAGE  DEBT. 

T%e  court  will  not  give  ejfect  to  a  vobmiary 
assignment  to  a  trustee  of  a  sum  dm  mpm 
mortgage^  orofastim  due  upon  a  policy  of 
insurance,  where  no  notice  was  given  to  the 
office,  though  the  deed  qf  assignment  be  duly 
executed  and  delivered  t^  to  the  trustee. 

This  was  a  bill  brought  to  have  the  trusts 
of  a  voluntary  settlement  carried  into  effect, 
llie  deed  of  settlement  was  executed  by  a  Mr. 
Whitlock.  in  1826  ;  and  the  property  purport- 
ing to  be  comprised  in  it  connsted  ot  all  his 
household  goods,  and  all  sums  of  money  due 
or  to  become  due  to  him,  ^th  aU  policies  and 
other  securities  for  the  same,  and  alibis  per- 
sonal estate  and  effects,  with  the  several  mort- 

ges  and  all  other  securities  relatingthereto. 

le  deed  was  delivered  up  to  Mr.  J.  Ward  the 
trustee.  The  trusts  were  in  favour  of  the 
nieces,  and  only  near  relation  of  the  settlor. 
Subseauently  Mr.  Whitlock  made  a  wQl,  by 
which  he  disposed  of  his  personalty  in  a  differ- 
ent manner,  among  the  same  parties.  At  his 
death  he  was  entitled  to  1,0002.  on  a  pdUnr  of 
insurance  to  a  sum  due  on  mortgage ;  and  to 
300/.  3  per  cents,  consols.  These  last  had 
been  purchased  after  the  execution  of  the  deed : 
that  the  policy  and  the  mortgage  were  both  in 
existence  at  the  time  of  its  execution. 

Mr.  Whitlock  died  in  1836.  Shortly  aftff 
his  decease  a  bill  was  filed  by  Mr.  Wara,  and 
some  of  the  cestui  que  trusts  under  the  deed, 
against  the  executors  under  the  wiU,  and  the 
other  cestui  que  trusts  to  obtain  possessicHi  of 
the  property,  and  have  it  administered  accord- 


•  See  6  L.  O.  75. 
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ing  to  the  truaU  of  the  deed.  The  cause  was 
heard  before  the  Vice-chancellor  of  England, 
and  is  reported  m  8  Sim.  571.  His  Honour 
dismissed  the  bill,  with  the  remark  that  **  what 
the  plaintiffs  got  by  their  deed  they  might 
maintain  b^  their  deed."  The  plaintiffs  ap- 
pealed to«Lord  Cottenham,  who  affirmed  the 
decision,  upon  the  ground  that  as  a  bill  by  the 
trustee,  no  aid  appeared  to  be  wanting  from 
the  court  since  he  might  bring  his  action  at 
law;  while  as  a  bill  of  the  cestui  que  trusts  it 
was  eoually  defective;  for  there  the  trustee 
would  be  the  principal  defendant.  His  Lord- 
«hip  however  intimated,  that  "had  the  bill 
been  one  by  which  the  trustee  called  upon  the 
court  by  reason  of  the  difficulty  arising  from 
the  nature  of  the  trust,  and  the  conflicting 
claims  of  the  cestui  que  trusts  and  executors 
to  lend  him  his  aid  and  protection,*'  asking 
the  cestui  que  trusts  defendants  instead  of 
plaintiffs,  the  court  might  have  directed  in 
quiries  before  the  Master,  for  the  purpose  of 
ascertaining  what  debts  the  property  claimed 
was  subject  to,  "  which  would  ha^-e  eventually 
enabled  it  to  have  given  suitable  relief."  His 
Lordship  therefore  dismissed  the  bill,  without 
prejudice  to  the  institution  of  any  other  suit 
C.P.  Cooper's  Rep.  146;  8  Sim.  676.  In 
consequence,  the  present  bill  was  filed  by  the 
trustee  against  the  cestui  que  trusts  asking  for 
relief,  upon  the  ground  mentioned  by  Lord 
Cottenham,  At  the  hearing,  objection  was, 
nevertheless,  taken  to  the  frame  of  the  suit ;  but 
the  M.  R.,  considering  that  it  was  framed  in 
the  manner  sugj^estcd  by  the  Lord  Chancellor, 
directed  an  inomij  as  to  the  property  of  which 
Mr.  Whitelock  med  deceased,  and  as  to  his 
debts.  The  Master  reported  that  all  these 
debts  had  been  paid,  and  that  there  was  a  con- 
siderable residue.  The  cause  now  came  on  for 
further  directions.  It  must  be  observed,  that 
all  claim  to  the  300/.  consols  was  abandoned 
In  the  present  suit. 

The  argument  turned  upon  two  questions — 
Ist.  It  was  urged  that  a  trustee  could  not  file 
a  bill  itfainst  some  of  his  cestui  que  trusts,  who 
claimed  rights  inconsistent  with  the  trusts,  and 
it  was  alleged  that  Lord  Cottenham  did  not  in- 
tend to  affirm  any  such  proposition,  but  referred 
only  to  cases  where  a  bill  might  be  brought  for 
the  purpose  of  having  difficulties  in  the  way  of 
the  execution  of  a  trust  removed,  for  the  benefit 
of  all  the  cestui  que  trusts.  On  this  point 
Talbofs  Badnor,  3  M.  &  K.  252,  was  cited. 
The  2nd  question  depended  upon  the  admitted 
doctrine,  that  a  court  of  equity  will  not  enforce 
a  claim  by  a  volunteer,  except  he  can  show  a 
good  title,  either  at  law  or  in  equity.  Upon 
this  subject  the  learned  counsel,  wno  aiguea  in 
support  of  the  biU,  took  different  lines. 

Mr.  Cooper  and  Mr.  Rolt  for  the  trustee, 
contended  that  the  deed  gave  a  good  le^  title 
to  the  mortgage  money,  because  the  trustee 
inight  sue  as  assignee  in  the  name  of  the  as- 
signor; and  the  courts  of  law  would  restrain 
the  latter  from  releashig  the  action.  Winch  v. 
Keeley,  1 T.  R.  619 ;  Mawley  v.  Frear,  6  Bing. 
547;  Legh  v.  Legh,  1  Bos.  &  Pol.  447;  to  the 


sums  secured  by  the  policy  of  insurance  on  the 
same  grounds,  and  that  although  no  notice 
had  been  given  to  the  insurance ;  for  notice  was 
immaterial  as  between  volunteers;  Jonesv.  Gib- 
bons, 0  Ves.  411 ;  Fortescue  v.  Bamet,  3  M.  & 
K.  36 ;  and  to  the  household  furniture,  though 
It  had  remained  in  the  possession  of  the  settlor, 
because  this  was  consistent  with  the  terms  of 
the  deed.  Codogan  v.  Kennett,  2  Cowper,  432 ; 
Edwards  v.  Harren,  2  T.  R.  587 ;  Dewey  v. 
Bayntun,  6  East,  257 ;  Beed  v.  Wilmott,  5  Moo. 
&  Fayne,  533.  To  show  that  a  will  subsequent 
to  a  voluntary  deed  would  not  affect  it,  they 
cited  ViUiers  v.  Beaumont,  1  Vem.  100;  and 
Boughton  v.  Boughton,  1  Atk.  625.  They  sug- 
gested also,  that  the  deed  might  be  sustained  as 
a  covenant  to  stand  seized  to  uses.  If,  how- 
ever, it  was  held  not  to  have  the  eff*ect  attributed 
to  it,  still  they  urged  they  were  entitled  to 
relief  under  the  covenant  for  further  assurance, 
which  the  court,  to  prevent  circuity,  would  at 
once  give  them  against  the  assets.  WU- 
hamson  v.  Codrington,  1  Ves.  511;  Watson 
V.  Parker,  6  Bea.  283 ;  Dillon  v.  Coppin,  4  M. 
&  C.  647. 

Mr.  TVnney  and  Mr.  Taylor,  for  the  parties 
beneficiallv  interested  in  supporting  the  de(^, 
admitted  tnatthe  mortgage  money  and  the  sum 
due  on  the  policy  did  not  pass  at  law  by  the  * 
deed ;  but  thev  contended  that  the  assignment 
created  a  ffooa  equitable  claim  to  the  mortgage 
money.  Meek  v.  Kettlewell,  1  Hare,  464;  1 
Phil.  342,  and  relied  upon  their  right  under 
the  covenant  for  further  assurance,  Vernon  v. 
Vernon,  2  P.  W.  594 ;  Stephens  v.  Trueman,  1 
Ves.  73;  Beard  v.  Nuithall,  1  Vern.  427; 
Osgood  V.  Strode,  2  P.  W.  245 ;  and  on  the 
effect  of  the  deed  as  a  covenant  to  stand  sued 
to  uses.  Sand,  on  Uses,  1. 98,  5th  £d. ;  and  to 
show  that  notice  was  not  necessary  in  respect 
of  the  policy,  cited  Fletcher  v.  Fletcher,  8  Jur. 
1840. 

Mr.  Turner  and  Mr.  Dickenson,  for  the 
parties  claiming  beneficially  under  the  will, 
contended  that  deed  was  inoperative  at  law,  so 
far  as  related  to  the  money  due  on  the  mortgage 
and  the  policy,  because  it  was  an  assignment 
of  a  chose  in  action ;  which  not  being  for 
value,  the  assignor,  in  whose  name  alone  an 
action  could  be  brought,  could  not  be  prevented 
from  releasing;  and  that,  in  respect  to  the 
policy,  the  transaction  was  not  complete  without 
notice.  Ditton  v.  Coppin,  4  M.  &  C.  647 ; 
JeferysY,  Jeferys,  8  Cr.  &  Phil.  138 ;  Edwards 
V.  Jones,  1  M.  &  C.  226 ;  James  v.  Bydder,  4 
Bea.  600;  Beatson  v.  Beatson,  12  Sim.  281; 
Collinstm  v.  Patneh,  2  Keen  123.  The  cases 
upon  covenants,  they  distinguished  from  the 
present,  because  the  only  remedy  at  law  here 
would  be  damages,  of  which  the  amount  was 
imcertain ;  ana  urged  that  unless  a  voluntary 
deed  were  perfected  at  law,  or  there  was  an 
express  declaration  of  trust,  courts  of  equity 
would  not  enforce  it.      Meek  v.  Kettlewell,  4  s. 

Mr.  Kmdershy  and  Mr.  BlundeU,  for  the 
executors. 

Lord  Longdate,  after  stating  the  facts  of  the 
case  as  given  above,  observed,  that  it  did  not 
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appsar  to  lum  to  liave  been  Lord  Cottenluua'fl 
intenttoa  to  express  anf  opinion  as  to  the 
merits  of  the  case,  or  the  question  whether  the 
assignment  was  one  to  which  a  court  of  equity 
would  give  effiact,  and  therefore  that  question 
remained  open  for  him  to  deddeu  Now  he 
thought  that  the  donor  did  not  intend  to  create 
trust  to  be  executed  by  himself,  but  intended 
it  to  take  effect  out  of  the  assignment  There- 
fore the  question  arose,  what  was  the  legal 
operation  of  the  assignment?  because  if  it  was 
good  at  law,  there  was  no  need  to  come  here ; 
and  if  it  was  imperfect,  and  therefore  bad,  the 
court  would  not  give  effect  to  it.  Now  there 
was  no  doubt  that  the  sum  due  on  the  mort- 
gage debt  did  not  pass  by  the  deed  at  law,  for 
they  were  choses  in  action.  Edwards  v.  Jones, 
1  M.  &  C.  226.  While,  notwithstanding  the 
case  of  FortMcue  v,  Bamet,  1  M.  &  K.  36,  he 
considered  that  notice  was  necessary  to  comr 
plete  the  assignment  of  the  policy  of  msurance ; 
and  certainly,  whether  that  case  could  be  sup- 
ported upon  any  ground  or  not.  Sir  John 
Leach  did  not  intend,  in  deciding  it,  to  alter 
the  law.  It  seemed,  therefore,  to  him  that 
under  the  circumstances  there  was  no  valid 
assignment  either  of  the  mortgage  debt  or  of 
the  policy ;  but  at  all  events,  if  tnere  was,  the 
trustees  might  enforce  it  at  law.  The  bill 
therefore  must  be  dismissed,  but  without 
costs. 

Ward  V.  Audland,  January  17,16,  19,  8t  20, 
and  February  27,  1845. 

Vitt^^snttllfit  of  Snglan^. 

[Reported  by  Samuel  Millbr,  Esa.,  Bar^ 
rister  at  Law.  | 

HUSBAND   AND   WIPE  —  DSBD   OF   SEPARA- 
TION. 

A  deed  of  separation  may  he  supported,  al- 
though it  do  not  contain  a  covenant  on  the 
part  of  a  trustee  to  indemnify  the  husband 
against  the  wif^s  debts,  provided  it  be  shown 
that  there  was  other  bon&  fide  consideration 
upon  which  it  was  founded.  The  court, 
however,  in  carrying  the  agreement  for  «- 
paration  into  effect,  wiU  direct  the  insertion 
of  the  covenant,  if  the  wife  insists  that  it 
was  omitted  by  mistake  and  offers  to  have  it 
inserted. 

This  suit  was  instituted  by  the  plaintiff,  who 
was  the  wife  of  the  deOendant,  for  the  specific 
performance  of  certain  articlesof  agreement  for  a 
separation,  executed  in  the  year  1 843.  The  plain- 
tiff on  her  marriage  with  the  defendant,  which 
took  place  in  1839»  was  entitled  to  estates  of  the 
value  of  about  9,000/.  per  ann.,  besides  consider- 
able personal  proper^,  and  by  the  settlement 
executed  prevmusly  to  the  marriage,  a  portion 
of  the  estates  amounting  in  value  to  between 
3  and  4,000/.  per  annum  was  settled  on  the 
plaintiff,  and  the  remainder  declared  to  belong 
to  the  defendant  in  his  marital  right.  Soon 
after  the  marriage  serious  differences  arose  be- 
tween the  parties,r  and  in  1843  the  pkdntiff  in- 
stituted a  suit  in  the  Ecclesiastical  Court  to 


annul  the  marriage,  on  the  ground  of  impo^ 
tency  on  the  part  of  the  defendant.    This  was 
followed  by  a  negotiation  between  the  parties, 
and  it  was  ultimately  agreed  that  articles  of 
separation  should  be  executed,  by  wluch  the 
defendant  agreed  to  give  up  all  his  interest 
under    the    marriage     settlement,    in    coiu 
sideration    of    an    annuity    of    1,000/.    per 
annum,  and  it  was  agreed  that  all  proceeds 
ings  in  the  suit  for  a  nullity  of  the  marriage 
should  be  discontinued.    Articles  of  agreement 
for  a  separation  were  accordingly  drawn  up  and 
executed;  but  it  being  discovered  that  the 
covenant  for  indemnity  on  the  part  of  the  trustee 
was  expressed  to  be  given  for  indemnifying  the 
defendant  against  his  own  instead  of  ms  wife's 
debts,  the  defendant  contended  that  the  articles 
were  invalid,  and  refused  to  perform  them, 
whereupon  the  plaintiff  instituted  the  present 
suit.    The  defendant  also  filed  a  cross  bill,  by 
which  he  sought  to  have  the  articles  delivered 
up  to  be  cancelled,  upon  the  ground  that  his 
signature  to  them  had  been  obtained  by  fraud 
and  intimidation,  and  while  he  was  labouring 
under  ereat  nervous  excitement  from  a  dread  of 
the  ridicule  and  degradation  that  would  be 
produced  by  the  charge  contained  in  the  suit 
m  the  Eccleuastical  Court,  and  which  charge 
he  alleged  to  be  totally  false.    The  plaintiff,  on 
the  other  hand,  solemnly  swore  in  her  answer 
to  the  cross  bill,  that  the  marriage  had  never 
been  consununated,  by  reason  of  the  truth  of 
such  charge.    The  cause  occupied  several  dap 
in  argument,  and  after  taking  time  to  consider. 
The  Vioe^ChanceUor  this  morning  deHvered 
judgment.    His  Honour,  after  shortiy  stating 
the  facts  of  the  case,  said,  the  question  was 
whether  there  was  power  in  the  court  specifically 
to  perform  these  articles  of  separation,     m 
consequence  of  the  able  discussion  that  had 
taken  place  at  the  bar  on  the  several  •ccasions 
when  this  matter  was  before  the  court,  he  had 
reviewed  all  the  cases  bearing  upon  it,,  and  he 
thought  it  would  be  the  most  idle  pedantry  to 
affect  to  have  a  doubt  upon  the  question ;  for 
whatever  difiiculty  courts  of  equity  might  for- 
merly have  entertained  in  specifically  perform- 
ing articles  for  a  separation  between  husband 
and  wife,  the  matter  was  now  concluded  by 
authority.    His  Honour  then  referred  to  the 
several  authorities  vfbich  supported  this  propo- 
sition, tracing  the  progress  of  the  doctrmo 
from  the  earliest  decisions  of  the  Master  of  the 
Rolls  in  1700,  reported  in  2  Vem.,  to  the  last 
decision  of  the  House  of  Lords  in  Jamts  v. 
WaiU,  9  Clarke  &  Fm.  188,  and  thus  showing 
that  it  had  received  the  succesuve  support  of 
Lords  Cowper,  Hardwicke,  Alvanley,  Rosslyii, 
Redesdale  and  Eldon,  Sir  Wm.  Grant,  Sir  John 
Leach,  and  Lord  Langdale.     The  principal 
cases  upon  the  subject  were.  Seeling  v.  Crawley , 
2  Bra.  C.  C.  386;  Angier  v.  Angier,  Free. 
Chanc.  496;  Fltzer  v.  FUzer,  2  Atk.  511; 
Fletcher  v.  Fletcher,  2  Cox,  99 :  itfborc  v.  Fret- 
mam,  Bunb.  205 ;  Ledgflrid  v.  Johnson,  3  Tes. 
352;  Batemany.  Bess,  1  Dow.  235;  St.  Mm 
V.  St.  John^  11  Ves.  626,  and  3  Mer.  266; 
Moore,  v.  EUit,   Bunb. ;    WorruU  v.  J^eok, 
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3  yftr.  255 ;  libtr  ▼;  ITOIoii^My,  10  PHce,  2 ; 
Biwmrtking  v.  Bird,  2  Sim.  &  Stu.  372 ;  West- 
meath  v.  Westmeath,  Jae.  126 ;  WeUeshp  v. 
WellesUy,  10  Sim.  256,  and  4  MyL  &  Cr.  564 ; 
Frampton  v.  Frampton,  4  Beav.  287 ;  Jonc*  v. 
FTojVf,  9  Clarke,  &  Fin.  188 ;  Hyde  v.  Price, 

4  Ves.  437 ;  Cook  v.  Wiggins  10  Vc8.  191 ; 
Clough  V.  Lambert,  10  Sim.  174.  His  Honour 
said,  he  had  also  consulted  the  works  of  con- 
▼eyaDcers,  and  {dthongh  in  Bridgmmn's  Prece- 
dents j  which  were  published  in  1669,  and  in 
LiUey's,  which  were  published  in  1719,  there 
were  not  any  precedents  for  articles  of  separa- 
tion, yet  he  found  one  in  Horseman,  which  was 
published  in  1744,  and  several  in  Wood's  Pre- 
cedents, which  were  published  in  1770.  Enter- 
taining^, then,  no  doubt  that  articles  of  separa- 
tion between  husband  and  wife  could  be 
supported,  he  proceeded  to  the  general  question, 
which  had  been  urged  with  so  much  spirit  and 
force  by  Sir  WiUiam  Follett,  that  such  articles 
were  against  pubhc  policy.  In  this  case  he 
remained  of  the  opinion  which  he  had  always 
entertained,  that  the  articles  could  not  be  said 
to  be  against  public  policy,  because  thev  put 
an  end  to  the  suit  in  the  Ecclesiastical  C!ourt, 
which  would  have  the  effect  of  dissolving  the 
contract  made  m  facie  ecclesia,  which  was  all 
in  affirmance  of  what  the  parties  had  solemnly 
and  advisedly  done.  If,  too,  the  public  had 
an  interest  in  the  matter,  why  had  not  the 
Attpmey-Genend  been  made  a  party  to  the 
suit  ?  Surely  it  must  have  been  because  the 
public  felt  they  had  nothing  to  do  with  the 
quarrel,  which  was  merely  a  private  one  be- 
tween man  and  wife* 

His  Honour  then  referred  to  the  answer  of 
the  defendant  to  the  original  suit,  and  of  the 
plaintiff,  (Mrs.  Wilson),  to  the  cross  suit,  and 
the  evidence  adduced  on  the  part  of  the  defen- 
dant, and  stated  his  reasons  for  giving  greater 
weight  to  the  oath  of  Mrs.  Wilson,  notwith- 
standing such  evidence,  than  to  the  oath  of  the 
defendant.    His  Honour  also  adverted  to  the 
conduct  of  the  parties  during  the  treaty  for  a 
separation,  and  stated  that  every  act  showed 
that  so  far  from  Mr.  Wilson  being  disturbed 
by  any  apprehension,  he  was  of  a  most  calcu- 
lating mind — that  he  entered  into  the  negocia- 
tion  about  the  lady's  fortune  in  a  most  arith- 
metical manner ;  and  that  no  one  could  look  at 
liis  minute  corrections  of  the  draught  articles, 
without  seeing  that  he  had  the  most  perfect 
possession  of  his  mind,  and  that  more  vigil- 
ance could  not  have  been  exercised  in  his 
behalf,  if  he  had  employed  a  solicitor.    There 
was  nothing,  therefore,  in  this  part  of  the  case 
to  show  that  the  articles  should  not  be  specifi- 
eaUy  performed.    Then  it  was  said,  there  had 
been  no  consideration  for  the  agreement;  but 
even  supposing  it  was  intendeo,  as  had  been 
argued,  that  the  indemnity  shoidd  be  against 
the  defendant's  own  debts,  it  was  still  part  of 
the  agreement  that  the  suit  in  the  EcdesmsUcal 
Court  should  be  stepped,  and,  moreover,  the 
trustees  were  bound  to  pay  him  the  amniity 
stipulated  to  be  paid  out  of  the  Essex  and 
YodcsluM  estates.    So  fer,  thorsteer  u  con- 


sidemsDnwent^Iiis  Hooovr  said,hewas  clearhr 
of  opinion  the  articles  could  be  supported. 
There  was  the  singular  fact  of  the  omission  of 
die  Bsul  covenant  on  the  part  of  the  trustees 
to  indemnify  the  defendant  against  the  plain- 
tiff's debts,  but  that  was  evidently  an  error, 
for  in  the  articles  the  trustees  covenanted  to  inr 
damnify  tiM  defendant  against  his  own  debts* 
The  defendant  said  there  were  no  such  debts ; 
but  at  all  events  that  covenant  was  a  considera- 
tion, for,  primd facie,  as  against  him  there  must 
be  taken  to  be  debts  due.    It  was  most  re- 
markable that  this  dencal  error,  as  it  was 
termed,  had  not  been  detected  by  one  of  the 
many  persons  who  examined  the  articles :  if, 
however,  there  was  a  clerical  enor  between  the 
conveyancer  and  his  derk  who  copied  his  in- 
structions, there  was  no  error  as  between  the 
plaintiff  and  defendant  with  reference  to  the 
whole  case,  and    i^  Aerefor^   the   plaintiff 
wished  to  have  the  articles   specificallv  per- 
formed as  they  stood,  his  Honour  said,  ne  was 
of  opinion  a  case  had  been  made  out  of  per- 
formance, and  that  upon  the  law  and  facts  of 
the  case  taken  together,  the  plaintiff  was  en- 
tided  to  the  rdief  she  asked,  with  the  exception 
that  she  must  take  the  articles  as  she  found 
them  executed,  and  on  executing  them,  as  she 
offered  to  give  an  indemnity  by  her  trustees 
against  her  future  debts,  that  in  the  articles  to 
be  executed  there  shoidd  be  such  a  covenant 
inserted.    The  relief  being  given  on  the  original 
bill,  and  Uie  cross  bill  askiuff  to  have  the 
articles  cancelled,  on  the  ground  of  fraud  and 
intimidatum,  which  was  not  proved,  the  latter 
must  be  dismissed  with  costs,  and  the  costs  of 
the  plaintiff  on  the  original  bill  given  up  to  the 
hearing.      A  reference    must,    therefore,  be 
ordered  to  the  Master,  to  settle  a  deed  accord- 
ing to  the  articles,  in  which  must  be  inserted 
an  indemnity  to  the  husband  by  the  wife's 
trustees,  against  her  present  and  future  debts* 
Wilson  V.  Wiison.    Feb.  11, 1845. 

Qaeeti's  J^ent^. 

(Before  the  Four  Judges.) 

[Reported  by  John  Hamerton,  Esq.,  Bar* 
risier  at  Law.] 

PBACTICS  OV  THE   COURT.  —  RESEALINO 
RECORDS. 

By  a  mis  e/  emari,  the  records  in  cotes  mhiek 
stand  anerfirmn  one  sittinff  to  another  nmst 
be  regnlarly  reseated  pseekms  to  the  sittimy 
to^hkh  they  standover,  or  in  dtfmdt  thereof 
the  causes  fvitl  not  be  heard.  Where  aemtse 
appeared  in  the  Ust  for  the  third  sUtmgs 
after  term,  as  an  undefended  cause,  and  on 
the  day  appointed  counsel  appeared  for  the 
dtfeniant  and  requested  that  the  causemiyht 
bepeetpened,  as  he  intended  toeall  toitnessesj 
and  on  the  day  appointed  at  the  sitOngs 
after  term  theeause  was  not  takeut  but  4t 
was  taken  on  one  ofthefoUowmgdays,  and 
a  verdict  passed  for  the  plaintiff:  the  court 
in  this  term  made  a  rule  absolute  to  set 
aside  thai  verdict  for  wregularity,  on  the 
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Superior  Courts  .*  Queen's  Bench. — Queen*s  Bench  Practice  Court, 


ground  that  the  record  had  not  been  re- 
seated, 

Mr.  Keane  moved  for  a  rule  to  show  cauBe 
why  the  verdict  which  had  heen  taken  in  this 
case  should  not  he  set  aside  for  irregularity. 
The  defendant  had  received  notice  that  the  case 
would  he  taken  as  an  undefended  cause  at  the 
third  sittings  in  Michaelmas  Term  last.  The 
defendant's  counsel  appeared  on  that  davj  and 
stated  to  the  court  that  the  cause  was  deluded, 
and  it  was  then  postponed  till  the  sittings  after 
term.  On  the  day  appointed  the  cause  was 
again  called  on,  hut  not  taken  then,  it  was 
taken  on  one  of  the  following  days.  The  al- 
leged irregularity  was,  that  the  record  had  not 
heen  resealed  for  the  sittings  after  term. 

By  a  rule  of  this  court,  Easter,  7  Geo.  1, 
1721,  ''It  is  ordered,  that  all  records  of  nisi 
prius  in  London  and  Middlesex  be  sealed  on  or 
before  the  respective  days  appointed  by  the 
Lord  Chief  Justice  in  the  sittmgs  paper  for 
their  trial."  By  a  rule  of  court,  Easter,  33  Geo. 

3,  1793,  ''It  is  ordered,  that  the  writ  of  dis- 
tringas, and  the  records  in  cases  which  stand 
over  from  one  sitting  to  another,  he  ref^u^^T 
resealed  previous  to  the  sitting  to  which  they 
stand  over,  or  in  default  thereof  the  causes  be 
not  heard."    By  a  rule  of  Hilary  Term,  4  W. 

4,  it  is  ordered,  "  It  shall  not  be  necessary  to 
repass  any  nisi  prius  record  which  shall  have 
been  once  passed,  and  upon  which  the  feec  of 
passing  shall  have  been  paid ;  and  if  it  shall  be 
necessary  to  amend  the  dav  of  the  teste,  and 
return  of  the  distringas  or  habeas  corpora,  or  of 
the  clause  of  nisi  prius,  the  same  may  be  done 
by  the  order  of  a  judge  obtained  on  an  ex  parte 
apolicatioD." 

Mr.  Pashiey  showed  cause. 

Looking  at  the  rules  of  court  that  have  been 
cited,  there  are  no  grounds  to  complain  of 
irregularity.  Issue  was  joined  in  November, 
and  the  cause  stood  as  an  undefended  cause  for 
the  sittings  during  Michaelmas  Term,  when  it 
was  postponed  at  the  request  of  the  counsel  for 
the  defendant,  who  stated  he  had  witnesses  to 
call.  The  cause  kept  its  place  in  the  paper, 
and  was  never  struck  out ;  the  jury  process 
was  resealed ;  the  record  hsd  been  repassed  for 
the  sittings  after  term ;  there  is  therefore  no 
in-egulaiity  on  the  part  of  the  plaintiff.  [Cole* 
ridpe,  J.— The  practice  is,  to  reseal  the  record 
before  the  sittings  at  which  the  cause  is  to  be 
tried.]  It  has  never  been  held  that  the  sitting 
was  considered  as  one  day;  there  is  no  intend- 
ment of  that  sort    He  dted  Welis  v.  Dag.* 

Mr.  Keane,  in  support  of  the  rule. 

It  is  immaterial  that  the  learned  judge  should 
direct  that  the  cause  should  keep  its  place  in 
the  list.  The  record  not  being  resealed,  the 
learned  judge  had  not  the  power  to  try,  and 
therefore  he  had  not  the  power  to  make  any 
order.  The  proceedings  are  irreffular;  the 
rules  of  this  court  require  the  record  to  be  re- 
sealed in  cases  which  stand  over  from  one 


sitting  to  another,  which  has  not  been  done  in 
the  present  instance.      (Stopped  bv  the  court.) 

Per  curiam, — Rule  absolute,  without  costs. 

King  v.  Tress. 

<Siurn's  ISenct  Vrsrttce  ^Tourt. 

[EeporUd  hg  E.  H.  Woolbtoh^  Esq.,  BarritUr  at 
Law.1 

WRIT  OF  TRIAL. — ORDER   POR. — I88CE. 

Where  a  cause  is  to  be  tried  brfbre  the  sheriff 
on  a  writ  of  trial,  semble  that  the  proper 
course  is  to  draw  up  the  &rderfor  the  writ 
of  trial  before  the  issue  is  delivered, 

Semble  that  it  is  an  irregularitg  to  deliver  the 
issue  with  blanks  for  the  teste  and  retmm  of 
the  writ  of  trial, 

Horn  had  obtained  a  rule  nisi  to  set  aside  the 
issue  and  notice  of  trial  in  this  cause,  or  to 
amend  the  same  at  the  cost  of  the  pUdntiff,  on 
the  ground  that  the  teste  and  date  of  the  return 
of  the  writ  of  trial,  which  had  not  been  issued 
till  the  22nd  November,  were  omitted  in  the 
issue,  the  blanks  in  the  form  prescribed  by  the 
R.  Gen.  H.  T.  4  W.  4,  not  having  been  filled 
up ;  and  also  on  the  ground  that  the  fxtry  were 
to  be  summoned  to  try  "  the  issue"  instead  of 

the  issues"  joined  between  the  parties,  there 
bang  two  issues  joined. 

Bovill  showed  cause.  —  This  is  no  irregu- 
larity. The  issue  is  generally  delivered  in 
blank.  The  writ  of  trial  is  usually  obtained 
after  the  deliverv  of  the  issue,  and  the  plaintiff 
cannot  know  the  date  by  anticipation.  The 
meaning  of  R.  Gen.  H.  T.  4  W.  4,  which  pre- 
scribes the  form  of  the  issue  with  blanks  for 
the  dates,  is,  that  the  dates  are  to  be  inserted 
as  soon  as  the  writ  has  issued.  It  does  not 
necessarily  follow  because  an  issue  has  been 
delivered  that  a  writ  of  trial  will  be  obtained. 
There  can  be  no  writ  till  after  issue  joined. 
The  object  of  the  issue  is  merelv  to  inform  the 
defendant  of  the  mode  in  whicn  it  will  be  en- 
tered on  the  roll.  Secondly,  assuming  this  to 
be  an  irregularity,  the  apphcation  should  have 
been  to  a  judge  at  chambers.  Hbts  v.  Plevin, 
5  D.  P.  C.  594.  The  notice  of  trial  is  at  all 
events  good. 

Horn,  contriL— The  writ  of  trial  ought  to  be 
obtained  before  the  issue  is  delivered.  [Patte- 
son,  J. — How  can  the  plaintiff  know,  men  he 
delivers  the  issue,  what  tune  the  judge  will  fix 
for  the  issuing  of  the  writ  ?  No  doubt  a  diifi> 
culty  arises  upon  the  form  ffiven  by  the  rule.] 
That  difficulty  would  not  be  presented  if  the 
order  and  wnt  were  obtained  before  the  delivery 
of  the  issue.  An  application  to  the  court  is  the 
proper  mode  of  rectifying  the  error, — BaUx, 
Hamlet  j^  and  the  plaintiff  should  have  applied 
to  amend  it ;  Ward  v.  Peel  .*  from  which  ca« 
it  may  be  inferred  that  the  order  for  the  writ 
should  have  preceded.  The  summons  to  try 
"the  issue,"  there  being  two,  is  obviously 
erroneous. 


•  8  Adol.  &  Ellis,  941. 


I     M  C.  Mo.  &  Ros. 


k  1  Mu.  &  W. 


Clumcerff  SiUings. 
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PaiteMi,  J.— That  is  no  doubt  defective,  and 
must  be  amended.  On  the  other  point,  I  have 
ever  thought  that  there  was  a  difficulty  in 
strictly  observing  the  rule  of  court,  as  it  cannot 
be  ascertained,  before  the  judge's  order  has 
been  obtained,  before  what  jurisdiction  the 
cause  will  be  tried.  The  act  savs  it  shall  be 
lawful  for  the  court,  &c.  to  oraer  and  direct 
that  the  issue  or  issues  joined  shall  be  tried 
before  the  sheriff.  How  can  a  jud^  direct  an 
issue  joined  to  be  tried  before  it  is  joined  i  No 
doubt  good  sense  and  reason  would  seem  to 
require  that  the  judge's  order  should  be  ob- 
tained first,  but  It  not  unfrequently  hanpens, 
when  application  is  made  for  the  writ  before 
the  deliverv  of  the  issue,  that  it  is  objected  on 
behalf  of  tbe  defendant  that  no  issue  has  been 
joined.  No  doubt  when  a  plea  is  pleaded  con- 
cluding to  the  country,  the  plaintiff  may  him- 
self add  the  nmilUer;  but  the  difficulty  is, 
when  the  replication  concludes  to  the  country, 
and  the  joinder  of  issue  would  be  the  act  of 
defendant.  The  Master  is  inclined  to  think  the 
dates  should  not  be  filled  m  at  all;  I  think 
they  ought.  There  is  one  defect  which  must 
at  sJl  events  be  amended,  and  it  will  be  the 
safer  course  for  the  plamtiff  to  amend  generally; 
the  notice  of  trial  to  stand.    R\ile  accordingly. 

Denmettv.  Hardy.  Q.  6.  P.  C.  M.  T.,  1844. 


Monday  • 

Tuesday  . 
Wednesday 
Thursday 
Triday 
Ssturday  . 
Monday   • 


CHANCERY  SITTINGS, 

Precious  to  Easter  Term,  1845. 
Eorly  Chancellor. 
AT  Lincoln's  inn. 
Anril  7  ^  ^^?  ^*^  Day— Appeal  Mo- 

8    Petition-day. 

■'I 

11  }^AppeaIt. 


12 
14, 


Tuesday   . 
Wednesday 
Thursday  . 
Friday      . 
Saturday    • 
Monday 
Taesday     • 
Wednesday 
Thursday    • 

Friday 

Saturday    • 
Monday 
Tuesday      • 
Wednesdsy 
Thursday . 

Friday 

Saturday  . 
Monday  • 
Tuesday  . 
W^ednesday 


Easter  Term, 

AT  WBSTMINSTKR. 
.    •    15    Appeal  Motions. 
.    .    16    Petition-day. 


Appeals. 


.  24    Appeal  Motions. 

r    (Petition-day)  Unopposed 

•  to  \      Petitions  only  and    Ap- 

(      peals. 
.26J 

•JH  Appeals. 

.  30  j 
[ay  1    Appeal  Motions. 

(    (Petition-dsy)  Unopposed 

•  2  ]     Petitions  only  and  Ap- 

(     peals. 

•  ^[Appeals. 


Thursday   •    •    •    8    Appeal  Motions. 

No((.---Sacb  days  aa  his  Lordship  is  occupied  in 
the  House  of  Lords  excepted. 

ittfa<tfr  of  tie  VM§. 
Brfore  and  in  Easter  Term,  1845. 


Monday  • 
Tuesday     • 

Wednesday 
Thursday  . 
Friday  .  • 
Saturday  . 
Monday      • 


AT  TRX  ROLLS. 

April  7    Motiona. 
SPi 

I     First. 
9 


g  ^  Petitions— The  Unopposed 


Pleas,  Demurrers,  Causes, 
Further  Direction,  and 
Exceptions. 


.  19 
2S 


,  f  3 


24 


I      first. 
(Pleas, 
.  SO-?     Furt 

(       EXC4 


Tuesday  •    April  15    Motions. 

Petitions— Ihe  unopposed 
^      first. 

•  J^")  Pleas,  Demurrers,  Causes, 

•  ***  \    Further  Directions,  and 
Exceptions. 

Petitions— The   unoppoied 

first 
Pleas,  Demurrers,  Csuses, 
Further    Directions,  snd 
Exceptions. 

Motions. 

25 )  Pleas,  Demurrers,  Causes, 
26  V     Further  Directions  and 
28 )      Exceptions. 
^„  I  Petitions— The   unopposed 
'•'i      first. 

ess,   Demufirers,  Csuses, 
Further  Directions,  and 
Exceptions. 
May  1  ^Motions 

2)Fless,  Demurrers,  Causes, 
S  >    Further  Directions,  and 
5  J     Exceptiona. 
^  ( Petitions— The   unopposed 
^  i     first. 

C  Pleas,  Demurrers,  Causes, 
7<  Further  Directions,  and 
C  Exceptions. 
ju.Bw**  .  .  •  8  Motions. 
Short  Causes  and  Consent  Csuses  erery  Tues- 
day at  the  sitting  of  the  court,  except  Tuesday  15th 
April. 

NoTiCB.— Petitions  must  he  presented,  and  copies 
left  with  the  secretary,  on  or  hefore  the  Saturday 
preceding  the  Tuesday  on  which  it  is  intended  tbey 
sliould  be  heard.  Those  requiring  service  must  be 
presented  on  or  before  the  Friday  preceding. 

Vtce-Cbanccnor  of  iSnglanl). 
Previous  to  Easter  Teirm,  1845. 


Wednesday 

Thursday  . 

Friday  .  . 

Saturday  • 

Monday  • 

Taesdsy     . 

Wednesday 

Thursdsy  • 

Fridsy   .  . 

Ssturday  . 

Monday  • 

Tuesday     . 

Wednesday 

Thursday     . 
Friday 
Saturaay    . 
Monday     . 

Tuesday    . 

Wednesday 
Thursday 


Monday 
Tuesday  ^b 

Wednesday 
Thursday    . 

Friday   ,    . 

Saturday    . 
Mondoy     • 


AT  Lincoln's  inn. 
April   7    The  Seal  Day-^Motions. 


10 


8    Petition-day. 

f   Pleas,  Demurrers,  Excep- 
^  }        tions.  Causes,  and  Fur- 

(        ther  Directions. 


11 


12 
14; 


Unopposed  Petitions,  Short 
Csuses  and  Causes. 
Pleas,   Demurrers,  Excop- 
tions,  Causes,  and  Fur- 
ther Directions. 


4ft2 


Taesday      . 
Wednesdaj 

Thmisdftj    . 

Friday  .    . 

Saturday    . 
Monday 
Taesday 
Wednesdar 
Thursday ' . 

Friday   .     . 

Saturday     . 
Monday 
Tuesday     . 
Wednesday 
Thursday    . 

Friday  •     . 

Saturday     • 
Monday 
Tuesday     • 
Wednesday 
Thursday    . 


{Sttateefy  SUimgs. 


'Etuttr  Term.^ 

AT  WBTMIVBTBII. 

•  15    Motions. 

,  16    Petition -day. 

(  Pleas,  Demurrers,  Excep- 
.  17  <      lions,  Caufies,  and  Fur- 

(     ther  Divectioiis. 
-  g  S  Unopposed  Petitions,  Short 

i^      Causes,  and  Causes. 

•  ^  I  Pleas,  Demurrers,  Excep- 
'  22  1      ^^®"^>  CoRisea,  and  Fur. 

:  is)  ""'• 

.  24     Motions. 


,  26 

28 
.  29 
,  30 
May    1 


(Petition-day)  Unopposed 
first.  Short  Causes  and 
Causes. 

Fleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur. 
Dirs. 


Motions. 

(Petition-day)    Unopposed 
2  {     first,   Short  Causes  and 
Causes. 

Pleas,  Demurrers,  JBxcep- 
tions.  Causes,  and  Fur. 
Dirs. 

8    Motions. 


ii 


Monday     . 
Tuesday     « 

Wednesday 

Thursday   . 
Friday   .     . 

Saturday    . 
Monday  • 


Preuious  to  Easter  Term,  1845. 
▲T  Lincoln's  inn. 
April    7    The  Seal  Day— Motions. 

Q  ((Petition-day)  Petitions  and 

*  *  Causes, 
o  (Bankrupt     Petitions     and 

*  •    ^1      Causes. 
^Q  I  Pleas,   Deranrpers,   Excep- 

*  11  tions,  Causes,  and  Fur- 

*  *        f       ther  Directions. 
.    .  12    Short  Causes  and  Causes. 

.    •    14    Bankrupt  Petitions. 


Easter  Term. 


Tuesday     . 
Wednesday 


15 
16 


Thursday   . 

.    .17 

Friday  .    . 

.  .  18; 

Saturday .    . 

.   19 

Monday     . 

.     .  21 

Tuesday     . 

.     .  22 

Wednesday 

.    .  23 

Thursday    . 

.     .  24 

Friday    .    . 

.   .25 

Saturday    . 

.     .  26 

Monday     . 

.    .  28 

Tuesday     . 

.     .29 

Wednesday 

.     .  SO 

Thunday   . 

Mayl 

Friday 

.    .    2 

Saturday 

3 

Monday     . 
Tuesday     . 

Wednesdny 
Thursday    . 


[Pleas,  Demorreis,  Excep- 
tions, Causes,  and  For. 
Dies. 

^  (Bankrupt     Fetitions     wi 

^  \     Ditto. 

8    Motions. 


Monday  .    . 

Tuesday     . 

Wednesday 
Thursday  . 
Friday  .  . 
Saturday   . 

Monday     • 


Tuesday  . 
Wednesday 

Thursday  . 
Friday  .     • 

Saturday    . 

Monday  • 
Tuesday  • 
Wednesday 
Thursday   . 


Vitt  Criaitcrllor  mittTsat. 
Fremous  to  Easter  Term,  1845. 

AT   LINCOLN^   INN. 

.    .   April  7    Motions. 

^Petition-day)  P«UtioDS3Bd 


\     Causes. 

^    Pleas,  Demurrers,  Exc5«|>- 
Causes^  and  Fur- 
Directions. 
12  '  Short  Causes  and  Ditto. 

(PJeas,  Demurreis,   Excep- 
,  14^      tions.  Causes,  and    For. 
(     Directions. 


9)    Pleas,  £ 
10  >      tions, 
11 )       ther  D 


Motions. 
(Petition -day V    Bankrupt 
Petitions  and  Cause  Pe- 
titions. 

Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur. 
Direotions. 

Short  Causes  and  Causes. 

Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 

Bankrupt  Petitions  and 
Ditto. 

Motions. 

!  (Petition-day)  Petitions  and 
Causes. 
Short  Causes  and  Causes 
Pleas,  Demrs.,  Exceptions, 
Causes,  and  Fur.  Direc- 
tions. 
'    Bankrupt     Petitions     and 
Ditto. 
Motions. 

!  (Petition-day)  Petitions  and 
Causes. 
Short  Causes  and  Causes. 


Friday 


Saturday    . 

Monday 
Tuesday   . . 
Wednesday 
Thursday  . 

Friday   .    . 


Saturday    « 

Monday 
Tuesday  •    « 
Wednesday 
Thursday 


25. 


Easter  Term. 
.  15    Motions. 

g  J  (Petition-day)  Petitions  sad 
(      Causes. 
^j,  [  Pleas,    Demurrers,  Excsp* 

•  Jo  ?     t>o«w»  Causes,    and  Far. 

•  ^^  /     Din. 
aort    Csoses,     Petiriws. 

.  19  ]      (unopposed    first,)   a&i 

I       Causes. 
.  21 )  Pleas,    Demurms,   Eicep- 
.  22  [     tions,   Causes,  snd  Far. 
.  23 )      Dirs. 
.  24    Motions  and  Ditto. 

I  (Petition^ay)    Pleas.   D^ 
murs.,  Exons,  Cauaes,  ffid 
I       Fur.  Dira. 
I    Short    Causes,    PetitioBS, 
,    .  26  [       (unopposed    first,)    s*i 

{        Causes. 
.     .  28  I  Pleas,   Demurrers.    Exons, 
.    .  29  J-     Cauaes,  and  Further  Di- 
.    .30  J      rections. 
May  1     Motions  and  Ditto. 

( (Petition^ay)    Pleas,    De- 

.    .    2-5      mrs.,  Exons,  Causes,  and 

(     Further  Directions. 

(    Short   Causes,    Petitions. 

.    .    SJ       (unopposed   fifit,^    m^ 

(       Causes. 
.    .5]  pleas,   Demurrera,    Excep- 
.     .6}-     tions,  Causes*  and  Fsr. 
.    .7)      Dirs. 
.    .  8    Motions  and  Ditto. 


MASTERS  EXTRAORDINARY  IN  CHAN- 
CERY. 


From  Feb.  l^th  to  March,  2Ut  1845,  both 

with  dates  when  gaxetud, 
Ashton,  Joseph  Yates,  Lirerpool.     Bllaicli  tl, 
Blake,  James  Joseph,  Croydon,  Surrey.     Feb.  tl* 
Gibson,  Richard,  Wigan.  Lancaater.     Feb.  18. 
Hamp,  Francis,  Birkenhead,  Chester.    Maiuh  21. 
Hughes,  Edward,  EUesmere.  Salop.    Fell.  IS. 
Maish,  Robert,  Ickles,  near    Rotberham,    Yo^ 

March  4. 
Pinneger,  John  Alexander  Mawley,  ChippeDhas, 

Wilts.    Feb.  28. 
Whidbome,  John,  Teignmontb,  Deron.    March  7. 
Williams,  Robert,  jun.,  Camarron.    March  2t. 
Yorke,  Henry,  Oundle,  Northampton.    Feb.  2|. 


Dissolutum  of  Professional  Parimrships.— Bankrupts. 
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DISSOLUTION  OP  PROFESSIONAL  PART- 

NERSHIPS. 
From  Feb.  IBtk  to  March  tUt,  1845,  btth  inclunoej 

toiA  datts  vhm  ffautt§d. 
Brabner,  Stmuel,  and  Jolm  AtlciDSon,  Attorneys, 
SoKciton.    and    Notariei    Public,   Liverpool. 
ldaToh4. 
I>widing,  John,  and  J.  W .  Daoby,  Attorneys  and 

Solicitors,  Lincoln^     March?. 
Hegginbottom,  Alfred,  and  John  Broolcs.  Attorneys, 
Solicitors,  and  Conveyancers,  Ashton-under- 
Lyne,  Lancaster.     Feb.  21. 
Helm,  Charles  Augustus,  and  Alfred  Catchmayd, 
Attorneys  and  Solicitors,  Worceatw.    March 
14. 
Xane,  Thomas,  and  Richard  Undenrood,  Solicitors, 

Castle  Street,  Hereford.     Feb.  28. 
Ridgway,  John    Witbershaw,    Henry  Ford,    and 
Henxy,  Edward   Ridgway,  Manchester,   A 
tomeys  and  Solicitors.    Feb.  18.* 
Stnbbi,  John,  and  Charles  Rollings,  Birmingham. 
Feb.  25. 


BANKRUPTCIES  SUPERSEDED. 
From  Feb,  iBtk  to  March  21if,  1845,  both  incluthe, 

with  dates  when  gazetted. 
Diamond,  James,  1,  George  Street,  Tower  Hill, 

Merchant.     Feb.  18. 
Eldridge,  Ralph,  Bletchinglv,  Surroy,  Innkeeper. 

Feb.  28. 
Henderson,  William,  and  James  Henry  Veysey, 

Nfltbam  Works,  Moorfields,  Gloucester,  Manu- 

fiMtoring  Chemists.    March  18. 
Higgins,  Henry,  Leeds,  Merchant.     March  4. 
Makepiece,  Samuel,  Mitcham,  Surrey,  Silk,  Cotton, 

and  Woollen  Printer.     March  14. 
Williams,  John  Pownall,  East  Stonehonae,  Devon, 

Draper.   Feb.  28. 


BANKRUPTS. 
From  Feb.  18t/»  to  March  2l««,1845,  both  inclusive, 

with  dates  when  gautted, 
Bayley,  Edward,  Cheswardine,  Salop,  Apothecary, 

BittUfton,   Off.   Ass.;   Hammond,    Furaival's 

Inn  ;  Brown,  Wem  ;  Hodgson,  2,  Cherry  Street, 

Birmingham.     Feb.  28. 
Bebnes,  William,  13,  Osnaburgh  Street, New  Road, 

Marble    and    Stone  Merchant,  and  Sculptor. 

Turfuand,  Off.  Ass. ;   Lawrence,  &  Co.,  Buok. 

lersbury.    Feb.  21. 
Biriey,  John  Peart,  26,  Brompton  Row,  Kensing- 

ton.   Plumber  and  Glazier.      Whitmore,  Off. 

Ass.;    Buchanan  fit   Co.,    Basinghall  Street. 

Feb.  18.  ^        ^    , 

Botcherby,  John,  late  of  Darlington,  Durham,  Coal 

Owner.     Wakley,  Off.  Ass. ;  Leeman  &  Co., 

York;  Dmkin&c  Co..  Newcastle-upon-Tyne; 

Tyas,    Beaufort  Buildings,  Strand.      March 

14.  ,  r  ^ 

Brown,  James,  late  of  46,  Cheapside,  now  ot  2, 
Skinner  Street,  Snow  Hill,  Perfumer.  Alsager, 
Off.  Asa.;  Torkington,  New  Bridge  Street, 
Blackfriars.     Feb.  25.  t  •  j 

Brown,  Richard,  Kingston-upon-Hull.  Joiner  and 
Builder.  Hope,  Off.  Ass.;  Hieks  &  Co., 
Gray Vinn.  CfoUoway  &  Co.,  HuU ;  Payne  & 
Co.,  Leeds.    March  18. 

BntterUl,  William,  Sheffield,  Grocer  and  Flour 
Dealer.  Freeman,  Off.  Ass.;  TaUerthall, 
Great  Jamas  Street,  Bedford  Row ;  Broadb9nt, 
Sheffield  ;  Btaclburn,  Leeds.     March  7. 

Carter,  George  John,  Hornsey  Cottage,  Homsey, 
Road,  Carpenter  and  Builder.    Belcher^  Off. 


Aaa. ;  Cbembirs,  14,  Baainghall  Street  March 

Cawthom,  William,  jun.,  Salisbury  Wharf,  Salia- 
bury  Street,  Strand,  Wine  Merchant.  Groomy 
Off.  Aas.;  Lawrence,  25,  Old  Fish  Street, 
Doctors*  Commons.    March  7. 

Qark,  Robert,  jun.,  late  of  Mann's  Wharf,  Mon- 
tagu Close,  Southwatk,  Wharfinger,  but  now 
of  12,  Paradise  Row,  Hotherhithe.  Bell,  Off. 
Ass.;  Young  &  Co.,  Tokenhouse  Yard. 
March  4. 

Clegg,  Thomas,  late  of  Tanner's  Hill,  Deptford, 
and  formerly  of  Leeds,  Coal  Merchant  and 
Master  Mariner.  FoiUtt,  Off.  Ass.;  Jones, 
Mincing  Lane.    March  18. 

Closson.  Edward,  17,  Lower  Holbom,  Stationer. 
Whitmore.OS.  Aas. ;  Fraser,  2,  Furnival's  Inn. 

Cole,  Frederic  Lindsey,  101,  Fencburch  Street, 
Wine  Merchant.  Whitmore,  Off.  Ass.;  God- 
dard,  101,  Wood  Street,   Cheapside.     March 

Crabb,    James.    Great    Tey,    Essex,    BncUayer. 
Builder,  and  Victualler.    Johnson,  Off.  Ass. ; 
Bell,  Bedford  Row.     Feb.  21. 
CrsBSwick,  Francis,  Bridlington  Quay,  Bridbng- 

ton,   York,  Innkeeper.      Young,    Off.    Ass.; 

Toyfor, Bridlington;  Blackbum,  Leeds.  Feb.  21. 

Crew.    Samuel.    3,  Harleston  Street,    Pennywell 

Road,  St.  Phillips  and  Jacob,  Bristol,  Coal 

Merchant.      Kynaston,    Off.   Ass.;    Gray,  6, 
Exchange  Buildings,  Bristol,  and  Commercial 

Rooms,  Bath.     Feb.  18.  „  ^^      ^  , ^ 

Crowther,  Ely  Walker,  Seamonden,  Huddeisfield, 

York,   Woollen  Cloth   Manufacturer.      Hope, 

Off.  Ass. ;   Meggisim  &  Co.,  Bedford  Row ; 

Sykes  &  Co.,  Huddersfield.    March  4. 
Dale,  WUliam,  109.  London  Wall,  Boot  and  Shoo 

Maker.     M«/»«r,  Off.  Ass. ;   Pn/er,  17,  Pave- 

mant,  Finsbury  Square.    Feb.  21. 
Dalton,  James,  Salford.    Lancaster.    Joiner    and 

Builder.    Pott,  Off.  Ass.;  Woodbumey  U>w9C 

King  Street,   Manchester;    Bichards  &  Co„ 

29,  Lincoln's  Tnn  Fields.    Feb.  28. 
Daniel,     William,   Manchester,  Cabinet   Maker. 

Pott,  Off.  Aas.;    Soles  be  Co.,  Aldermanbury ; 

Atkinson  &  Co.,  3,  Norfolk  Street,  Manchester. 

March  18.  „.    . 

Danks.  John,  Birmingham,  Wharfinger.   Bitttestou, 

Off.  Abs.  ;  WhaUley%  &.  Co.,  W^aterloo  Street, 

Bimingham.    Feb.  21. 
Dansday,  John  Henry,  4,  Glasshouse  Street,  Ke- 

gent  Street,  Tailor.     Whitmore,  Off.  Asa. ;  Sut- 

eiiffe,  New  Bridge  Street,  Blackfriars.     Feb. 

26 
Davis.  Lovel,  Ewhurst,  Sussex,  Wine  w»d  Spirit 

Agent.     Green,  Off.  Ass. ;    Gregson  &  Co..  8. 

Angel  Court.  City ;    Young,  BatUe,  Sosaex. 

Feb.  25. 
Day,  John  Rock,  late  of  Whits  Hart  Public  Houae, 

White  Hart  Street,  Drory   Lane»  Victualler, 

but  now  of  the  Queen's  Prison,  Surrey.     BeU, 

Off.  Ass.;    Smith,  Barnard'a  Inn,    Holbora. 

March  7. 
Debney,  William,  Miatley,  Essex.  Victualler  and 

Cattle  Dealer.     Edwardt,  Off.  Ass.;  ftr«& 

Co.,  9,  St.  Swithin's  Lane ;  JBamss,  Colchester. 

March  14. 
Dees,  William  and  James,  and  James  Hogg,  New- 

iastle-upon-Tyne,    Builders.       Wakley,    Off. 

Asa.;    miiamsonk.  Co.,  4,  Verulam  Build- 

inge,  Gray's  Inn ;    Bates  fie  Co.,  NewoaaUo- 

upon-Tyne.  Feb.  28. 
Dix,  Thonws,  Liverpool,  Shoe  Dealer*    MergoM, 
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Off.  Ass.;  Chetitr  k  Co.,  Supl«  Ian ;  Hodg- 
ton,  Liverpool.    Mareh  14. 
Dolbell,  Lairrence  Daniel,  Ravensbury  Mill,  Lower 
Mitoham.  Sarrey,  Dyer.    Edwrnrdt,  Off.  Aas.; 
Biart,  4,  Bouferie  Street,  Fleet  Street    Feb. 
ti. 
FeigussOD,  William,    Liverpool,  Draper  and  Tee 
Dealer.     Turnfr,  Off.  Ast. ;   WWdn^  3,  Far- 
nivaralao;  Vf^arrf/e,  Liverpool.    March  21. 
Ferria,  Thomas,   Wotton  Bassett,   Wilts,  Grooer 
and  Tea  Dealer.    Kynattm,  Off.  Aaa.     Feb. 
9U 
Fttlljames,  Alfred  Vincent,  21,    Bridewell  Lane, 
Bath,    Auctioneer.       Kynaiton,     Off.    Aas. ; 
Graif,   S2,    Nicholas  Street,    Bristol.     March 
21. 
George,  Lewis,  late  of  217,  Regent-street,  now  of 
Ion  Cottage,  Durham  Road,  Kingsland  Road, 
Shawl  Warehouseman  and  Furrier.     Graham, 
Off.  Ass. ;    Young  &  Co.,  St.  Mildred's  Court 
Feb.  21. 
Gorbell,  Thomas  Kewell,  Bedford  Place,  Commer- 
cial Road,  Bookseller  and  Stationer.  Turquand^ 
Off.  Ass. ;  Turner,  Mount  Place,  Whitechapel 
Road.    March  7. 
Gordon,  James  Brodie,and  Robert  Gordon,  Orchard 
House,  Poplar,  Coopers.    Groom^  Off.  Ass.; 
Stevent  &.  Co.,  Queen  Street,  Cheapside.    Feb. 
28. 
Granger,    William,   Rellv  Mill,  Durham.    Paper 
Manufacturer.     Bokir,    Off.  Ass. ;   HarU^  2, 
Butcher  Bank,  Newcastle-upon-'ljrue  ;    Smith, 
Durham ;  Chi»hotm§  &  Co.,  64,  Lincoln's  Inn 
Fields.    March  18. 
Gray,  James,  Manchester,  Upholsterer.    Stanwiy, 
Off.  Asa.;  SoUt  6t  Co.,  Aldermanbury ;  Todd, 
Norfolk  Street,  Mancbeater.    Feb.  25. 
Green,  John,   5|,  Pall  Mall,  and  of  99,  Sloane 
Street,  Wine  Merchant.    Aitager,  Off.  Ass.; 
Baxendale  U  Co.,   Great  Winchester  Street, 
City.   March  14. 
Green,  Albert,  7,  Grand  Parade,  Brighton,  Apo- 
thecarv.    Edwardt,  Off.  Ass. ;  Fneman  &  Co., 
S9,   Coleman  Street;    Freeman  U  Co.,  Ship 
Street,  Brighton.    March  11. 
Green,  James  and  Charles,  Borough  Road,  Com 
Dealers  and  Cab  Mastera.    Johnton,  Off.  Ass. ; 
Smith,  Bamard*8  Inn.    Feb.  28. 
Griffiths,  Thomas,  late  of  Blaenfed,  Uandugwydd, 
Cardigan,  Auctioneer  and  Timber  Merchant, 
now  a  prisoner  in  Cardigan  gaol.    AfllUr,  Off. 
Ass. ;  Smitht  Cardigan.    March  11. 
Griffiths,  lliomas,  jun.,  High  Street,  Wem,  Salop, 
WineandSpirit  Merchant.  TF%t(mor«,Off.Asa.; 
Hammond,  Fumival's  Ion; Broton,  Wem;  Hodg- 
ton.  Cherry  Street,  Birmingham.     Feb.  18. 
Ground,  Philip',  late  of  Dormington,  Lincoln,  Tallow 
Chandler.     Bell,  Off.  Aaa. ;   Jamei  &  Co.,  Ely 
Place.     March  21. 
Hagg,  Ichabod,  Colchester,  Essex,  Tailor,  Draper 
and  Outfitter.    Belcher^  Off.  Ass. ;  Solet  &  Co., 
Aldermanbury.    Feb.  18. 
Hall,   William,   Claypatb,    Durham,   Grocer   and 
Flour   Dealer.    Baker,    Off.   Ass.;    Marshall, 
Durham ;  ffarle,  2,  Butcher  Bank,  Newcastle- 
upon-Tyne;  i{i>£erfon,  50,  Lincoln's  Inn  Fields. 
Feb.  18. 

Hardistv.  William.  Wakefield,  York,  Whitesmith 
and  Ironmonger.  Young,  Off.  Ass.;  Fiddey, 
Temple;  Brown,  Wskefield.     March  11. 

Hardwick,  William,  Holborn,  Draper.  Edward*, 
Off.  Ass.;  SoUt  &  Co.,  68,  Aldermanbury. 
March  4. 

Hardy,  John  and  George,  Wisbech,  Saint  PeUr, 


Cambridge,  Grocere.  Turquojul,  Off.  Au.; 
JonhnM  &  Co.,  New  Ion.  March  7. 
Hart,  Jamet,  Circus  Street,  Greenwich,  BoHder. 
PennaU^  Off.  Ass. ;  Fal«i,  Bury  Street,  St 
Mary  Axe.  March  4. 
Herring,  Jamea  Stephen,  1,  Cecelia  Placs,  Spi 
Road,  Bermondsey,  Builder.  Fdi^,  Of. 
Ass.;  Ri/ypon,  190,  Blackfriars Road.  Mutk 
7. 

Hester,  Henry,  late  of  1,  Rateliffe  Temce,  Got- 
well  Road,  Tallow  Chandler.  Crw^  Off. 
Ass. ;  Young  &  Co.,  2,  St.  Mildred's  Cout, 
Poultry.     March  18. 

Holdforth,  David,  14,  Turnpike  How,  Stntferd, 
Easex,  Grocer  and  Cheesemonger  Jo&iim, 
Off.  Ass.;  Wright,  13,  Cook^s  Gout,  Cirey 
Street.    March  11. 

Holman,  John,  (late  of  the  Market  Hoose  Ian, 
Guinea  Street,  Exeter,  Viciualler,)  now  of  2, 
Grosvenor  Place,  St.  Sidwell  Street,  Exeter, 
out  of  business.  HuHul,  Off.  Ass.;  Tiir«r, 
Exeter ;  Spyer,  Broad  Street  Buildiogi.  Fsb. 
18. 

Hone,  William,  4^  King  Street,  Beading,  B^iki, 
Coach  Proprietor  and  Porter  Merchant  WkH- 
more,  Off.  Ass. ;  Webb,  Lad  Lane,  City.  Mini 
21. 

Hope,  Charles  Douglas,  12,  Gieenhill  Temee, 
Chorlton-upon-Medlock,  end  of  51,  King 
Street,  Manchester,  British  and  Foreign  Braka. 
Hobton,  Off.  Ass. ;  Comthwaite  &  Co.,  14,  Old 
Jewrj  Chambers;  Mo$eUy,  11,  Back  Kin; 
Street,  Mancbeater.    March  18  aad  14. 

Howard,  Thomas  Nelson  Deaton,  late  of  Fendiorek 
Street,  Glover,  and  also  of  15,  BanksbaU  Street, 
Calcutta,  Merchant  and  Broker,  now  lodgiig 
at  the  Adelaide  Hotel,  London  Bridge,  ^hit- 
more,  Off.  Ass. ;  Buchanan  k  Co.,  BasiogbtU 
Street.    March  14. 

Hulley,  William  Bakewell,  Derby,  TaHor.  Frtna, 
Off.  Ass.;  Tattershall,  Great  Junes  StieM; 
Broadbont,  Sheffield ;  Todd,  Norfolk  SUMt, 
Manchester.    March  18. 

Hard,  Samuel,  153,  High  Street,  Rochester,  M« 
in  China,  Glaas,  and  Earthenware.  Gtett, 
Off.  Ass. ;  Smith,  Wilmington  Sqoire.  Hsrch 
14. 

Hatchings,  John,  Bath,  Somerset,  late  of  Regwt 
Street,  Boot  Maker.  KymuUm,  OC  As^; 
Bachelor  &  Co.,  Bath.    Feb.  18. 

Ibbotson,  William,  Sheffield,  York,  Merebsnt.  Fre^ 
man.  Off.  Ass. ;  Mou,  4,  Cloak  Lane ;  Brtai»», 
Sheffield.    March  18.  ^  , 

Jacobs,  Cbariea,  Farringdon  Market,  Fmit  Ssles- 
man.  Belcher,  Off.  Ass.;  Overtm  &  Co.,  A 
Old  Jewry.     March  7. 

Kewley,  Jamea,  Liverpool,  Tailor  and  Draper.  Ost- 
nooe.  Off.  Ass.;  CornthwaiU  &  Co., Old hjrj\ 
Pemberton,  11,  Cable  Street,  Lirerpool  xM»«a 

Knight,  WiUirim,  Henry  Street,  Manchester.  OU 
Cloth  Manufacturer.  Pott,  Off.  Ass.;  Af*k» 
son  &  Co.,  3,  Elm  Court.  Temple;  Jtfc«w««* 
Co..  3,  Norfolk  Street,  Manchester.    Feb.  18. 

Knott,  Alfred,  late  of  Treyford,  Sussex,  Miller,  but 
now  of  Brighton,  out  of  business.  Cwm«» 
Off.  Aas.;  SoUs  &  Co.,  68,  AlderBinbun. 
March  11.  ,, 

Lane,  John,  Hope  and  Anchor  Ion,  RedchfflJ;!' 
Bristol,  Victualler.  Acraman,  Off.  Ass.;  W- 
lard  &  Co.,  Bristol.     March  14.  . 

Lane,  Theophilus,  Hereford,  Coal  Merebsnt  tod 
Scrivener.  BittUttone,  Off.  Ass. ;  f*""^' 
Hereford  ;  Suck&ng,  Birmingham.  Hsrch  i*. 

Langaton,    Thomas,    Msnchester,  Share  Urow 


F¥aatr,  Off.  Am  ;  Hiteheock  &  Co.,  Utnchetter ; 
Johnwn  U  Co.,  Tomplo.  Feb.  21. 
Lee,  Charles,  Wakes  Colne,  Essex,  Miller.  Gra- 
ham, Off.  Ass. ;  Marriott,  New  Inn  and  Col- 
cheater.  Feb.  25. 
Loriere,  Baron  Vemuil  de  Beaulieo,  otherwise 
Baron  Vemenil  de  Beaulieo,  late  ofHollr  Baah 
Place,  Bethnal  Green,  but  now  of  Ref^nt's 
Terrace,  Commercial  Road  £ast.  Soap  Mana- 
faetnrer.  JohtiioH,  Off.  Asa.;  Barron  &  Co., 
Bloomsbury  Square.    March  21. 

Machu,  Jamea  Lewis.  Macclesfield,  Chester,  Silk 
Trimmini^  Manufiictttrer.  (TrooM,  Off.  Aie.; 
Cor,  16,  Pinner*a  Hall,  Old  Broad  Stieet 
March  21. 

Mack^jr,  Dante),  (late  of  St.  John's,  Kew  Bruns- 
wick, Merchant,)  now  of  Liverpool,  Master 
Mariner.  Bird,  Off.  Ass. ;  Sharps  &  Co.,  Lon- 
don ;  Miller  &  Co.,  Lirerpool.    March  7. 

Marshall,  Samuel,  Kingaton-upon-Unll,  Builder. 
Young,  Off.  Ass. ;  Penniger&c  Co.,  John  Street, 
Bedford  Row ;  England  &  Co.,  Hull ;  Bulmer, 
Leeds.    March  14. 

Meek,  William,  Southampton,  Ironmonger.  Ttir- 
quand.  Off.  Aas. ;  Bireham  ic  Co.,  15,  Bedford 
Row.     March  14. 

Hetcher,  lliomas,  Southampton,  Plumber  and 
Glaiier.  Belehor,  Off.  Ass. ;  HindmarA  &  Co., 
Jewin  Crescent,  Cripplegate.    March  4. 

Mills,  William  Henry,  Mark  Lane,  Wine  and  Spirit 
Merchant.  PenngU,  Off.  Aaa. ;  Hugh$$  U  Co., 
17.  Bocklersbory.    March  14. 

Mil  ward,  Thomas,  late  of  Epperstone,  Notts,  Miller. 
Valpy,  Off.  Ass.;  Shilton  &  Co.,  Nottingham. 
March  21. 

Mnrcott,  Cornelius,  now  or  late  of  Birmingham, 
Factor.  C&riitis,  Off.  Aas.;  Tyndall  U  Co., 
Birmingham.    Feb.  25. 

Nicolay,  Lewis  John,  St.  George's  Fields,  Wool- 
wich, Draper,  P«niiett,  Off.  Aas.;  Aikunt, 
Cheapaide.    March  4. 

0*Rooke,  Thomas  and  William  Birka,  Print  Street, 
Manchester,  Commission  Agents.  Stanway, 
Off.  Ass. ;  Chilton  &  Co.,  Chancery  Lane ; 
Slanty,  Birmingham ;  Fotter,  26,  Cross  Street, 
Mancnester.    March  18. 

Painter,  Mary  Conway,  102,  Great  Peter  Street, 
Weatminster,  Grocer  and  Tea  Dealer.  Almger, 
Off.  Ass. ;  Hildyard,  8,  Fumival'a  Inn.  March 
14. 

Pell,  William,  Newcaatle-upon-Tyne,  Linen  Draper. 
Bahtr,  Off.  Ass. ;  Griffith  &  Co.,  Arcade,  New- 
caatle-upon-Tyne -,  Griffith,  6,  Raymond's 
Buildings,  Grsy's  Inn.    March  7. 

Price,  John,  Oaken  Gales,  Salop,  Draper.  Whii- 
mar$.  Off. Ass.;  Garbett,  Wellington;  Harriton 
&  Co.,  8,  Edmund  Street,  Birmingham.  March 
18. 

Rnlph,  John,  late  of  Crown  Inn,  Weston,  near  Bath, 
and  now  of  30,  Walcot  Street,  Bath,  Innkeeper. 
K^atton,  Off.  Ass. ;  Gray,  2,  Nicholas  Street, 
Bristol  and  Commercial  Rooma,  Bath.  Feb. 
28. 

Ranaford,  Charles,  Stoneley,  South  Tottenham, 
Middlesex,  Grocer  and  Cheesemonger.  B9U, 
Off.  Ass. ;  Kemputer,  Kennington  Lane.  Feb. 
21. 

Rawlings,  Mary  and  Francis  John,  Cheltenhsm, 
Cabinet  Makers.  Button,  Off.  Ass. ;  Brookoi 
&  Co.,  Tewkesbury  and  Cheltenham ;  Petort  & 
Co.,  Briatol ;  Talbot,  Kidderminster.   Feb.  28. 

Rees,  Thomas,  Liverpool,  Porter  and  Ale  Brewer. 
Morgan,  Off.  Ass. ;  Sharpo  &  Co.,  Bedford 
Row ;  ffarooy  U  Co.,  Liverpool.    Feb.  18. 

Reeves,  WUliam,  54  and  55,  Belvedere,  Walcot, 
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Somerset,  Coach  Builder  and  Harness  Maker. 
Button,  Off.  Ass. ;  Gray,  Exchange  Buildings, 
Bristol    and    Commeroiai   Bnildings,    BaSh. 
Feb.  21. 
Roberts,  John,  late  of  Liverpool,  then  of  Bootle, 
near  Liverpool,  Grocer,  jnd  now  of  Liverpool, 
Dealer  in  PoUtoea  and  Slates.    Caunom,  Off. 
Ass.;  Sharpo  &  Coi,  Bedford  Row ;  Afssi,  9, 
Dale  Street,  Liverpool    March  1 1 . 
Robinson,  William  Henry,  Leicester,  Wine  and 
Spirit  Merchant.    Cfcrutie,  Off.  Ass. ;  Dimmoek 
&  Co.,  Stse  Lane;    LmiUm,   Birmingham. 
Marah  21. 
Robinaon,  Thomas,  Eodsston,  near  Praseot,  Lan- 
eaater.  Lime  Burner,  Rope  Manufacturer,  Car^ 
rier,  and  Flat   or  Barge   and   Ship  Owner. 
Cfassnees,  Off.  Aas. ;  Norrii  &  Co.,  19,  Bart- 
leu*a  Buildings,  Holbom ;  Taylor.  St.  Helen's. 
Mai«b21. 
Rowe,    John  Strudwiek,  Neweastle-under-Lyne, 
Draper.    Chrittio,  Off.  Ass.;  SMuSlCo.,  A1- 
dermanbury;  SueUing^  Birmingham.    March 
14. 
Salmon,  George,  15  Wharf,  City  Road  Baain,  Tim« 
ber  Merchant.    FolUtt,  Off.  Asa.;  May,  14, 
Queen'a  Souare,  Bloomsburv.    March  7. 
Samson,  Gerard,  Weymouth  and  Melcombe  Regis, 
Dorset,  Com  Dealer.    Btmaman,  Off.  Ass.; 
Onr&s,  Staple  Inn;  PWittps,  Weymouth ;  Tcr- 
vf/i,  Exeter.    Feb.  21. 
Sobolfield,  James,  now  or  late  of  Greenaeres  Moor, 
Lancaster,  Grocer.    Stamwau,  Off.  Ass. ;  Bat^ 
rait,  Jun.,  Town  Hall  Buildinga,  Manchester ; 
Bowor  k  Co.,  Chancery  Lane.    Feb.  18. 
Soott,  Joseph,  Liverpool,  'Paper  Dealer,    rumsr. 
Off.  Ass. ;  ParittU  Co.,  Bedford  Row ;  Croat- 
toy,  Caatle  Street,  Liverpool.    Feb.  18. 
Sherman,  Frederick,  21,  Weat  Square,  Sonthwark, 
late  of  2,  Barge  Yard,  Bncklerabury,  and  also 
at  S7,  Graeeehureh  Street,  Boot  Maker.    Ed- 
vardi.  Off.  Ass.;   King^  40,  St.  Mary  Axe. 
Marsh  18. 
Smith.  John,  Rugeley,  Stafford,  Money  Scrivener. 
F«/py,  Off.  Aas. ;  Btnnett  &  Co.,  Wolverhamp- 
ton.   March  14. 
Smith,  Charles,  snd  Edward  John  Chapman,  Brad- 
ford, York,  and  of  Birkenhead,  Chester,  Civil 
Engineers  and  Contractors.  FrtfaMn,  Off.  Aas. ; 
Svdlow  6l  Co.,  Chancery  Lane;  Lao,  Leeds. 
Marsh  21. 
Spencer,  William,  Wallingford,    Berks,   Brewer. 
Almgtr^  Off.  Aas.;   Umith,  Golden    Squsre. 
March  7. 
Stocks,  George  William,  Norwich,  Linen  Draper.* 
BoU,  Off.  Aas. ;  down  k  Co.*  King's  Bench 
Walk,  Temple.    March  18. 
Struckett,  John,  Wye,  Kent,  Grocer  and  Cheese- 
monger.   Green,  Off.  Ass.;    Palmer  &  Co., 
Bedford  Row ;  King,  Maidstone.    March  7. 
Sumner,  William  Holmes,  51,  High  Street,  Hoxton 
Old  Town,  Grocer  and  Tea  Dealer.    Groom, 
Off.  Aas. ;  Murray,  11,  London  Street,  Fen- 
church  Street.    Feb.  25. 
Sweeny,  Charles  Stewart,  late  of  25,  Green  Street, 
Groavenor  Square,  afterwards  of  50,  Seymour 
Street,  Portman  Square,  afterwards  of  1 ,  Albion 
Place,  Hyde  Park  Square,  and  now  of  11, 
Chester  Piece,  Hyde   Park  Square,  Apothe- 
car^.    Follett,  Off.  Ass.;  Wade  &  Co.,  Fre- 
derick's Place,  Old  Jewry.    March  21. 
Taylor,  James,  Higher  Walton,  Chester,  Farmer. 
Hobton,  Off.  Ass. ;  Johnun  &  Co.,  Temple ; 
Needham,  48,  Psll  Mall,  King  Street,  Man- 
cheater.     Feb.  21. 
Taylor,  Joshvs,  Whittlsaes,  Cambridge,  Draper. 
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Grem,  OfL  Asa, ;  Saht  k  Co.,  68,  Aldennan- 
buryw    A8fBb  U« 

XlunpsoB,  Julim,  late  o£  Fnalej  Hill,  near  Bag- 
abot,  Surrey,  and  stUl  carryinji^  on  baainess  at 
WigaMie  Street,  Caveodiah  Sqoare,  Chapse- 
meegar*  ehrnhMn,  Off.  Aia.;  Geuntifft,  G#aj'a 
Ina  Bace.    Mareh  14. 

Hiotntoo,  Chadea,  Huddenfield,  York,  Stationer 
and  Bookaelkef.  Fernit,  Off.  Aaa*;  dkrk  & 
Col,  SeaaUma*  House,  Old  Bailey*;  Flof/d  fit  Co., 
Hoddaiafield.    F»b.91. 

Tomer,  Hemy,  Theebaid*e  Row,  Bedford  Row, 
Cowkeeper.  Johwon,  Off.  Ass.;  Aafriiuan  & 
Co.,  Qeeea  Slieet  Piece,  Upper  Tbantee  Street. 
March  21. 

Wegser,  George,  41,  Bleomabuvy  Sqvere,  Draper. 
Betehtr,  Off.  Aae.;  Tumar  &  Co.,  Baaing  Lane. 
Marc]ii4i» 

Welch,  Jamea,  Coach  and  Horaea,  Ring  Croaa, 
H^oway,  aod  of  Cbalgmve.  Bedford,  Vic*- 
tualler*  FMett,  Oft.  Aaa. ;  WoUeny  Bncklers- 
bury.    Feb.  98. 

Wella,  Jamea,  Wiochcomb,  Gloucester,  Common 
Carrier  aad  Cosd  Merchant.  MiUm-,  Off.  A  as.; 
Trenfieldy  Winehcomb.     Feb.  91. 

Weat,  Fraderick,  Southampton,  Boot  and  Shoe- 
maker. Wbitmore,  Off.  Asa. ;  Maekty  &  Co., 
Southampton ;  Smith  Sl  Co.,  IS,  Serjeants*  Inn, 
Fleet  Street.    Mareh  7. 

Wilkinson,  Thomas,  Hartlepool,  Derhein,  Draper. 
WaJkU^f,  Off.  Aaa. ;  MarthaU  A  Co.,  Dorfaam ; 
^ar/<, 2, Butcher  Bank,  Newcastle-upon-Tyne; 
Bogtnof^  50,  Linooln'a  Inn  Fields.    Feb.  18. 

Williams,  William,  16,  High  Street,  St  Giles's, 
Victualler.  FoU$tt,  Off.  Asa. ;  Futmya,  John 
Street,  Bedford  Row.    March  18. 

Wilson,  Joseph,  114,  Jermyn  Street,  St.  J«mes*s, 
Boot  Maker.  P^nneli,  OS.  Ass.;  Wright  6c 
Co.,  Golden  Square.    March  7. 

Whittenbury,  William  Cornelius,  LeedSjCheese  and 
Baeon  Factor.  Feama,  Off.  Aas* ;  BMthwerth  & 
Co.,  Staple  Inn  ;  Sandarsout  Leeds.     March  7. 

Woodgate,  Henry,  Kingston,  Great  Caeford,  Dor- 
eat,  Horse  Dealer.  Hirtul,  Off.  Aaa. ;  Farr  & 
Co.,  Poole ;  Holme  tt  Co.,  New  Inn ;  Warren 
&  Co.,  Exeter.     Mareh  18. 

Woolfall,  Riebard,  Warrington,  Lancaster,  Butcher, 
Hobson^  Off.  Ass. ;  Sharpe  &  Co.,  Bedford  Row; 
Rowe,  Lord  Street,  Liverpool.    March  21. 

Wyatt,  Alfred,  late  of  Higbworth,  WilU,  Victaaller, 
now  of  Babmeaa*  Mews,  Well  Street.  St. 
Jamea'a.  FoUeU»  Off.  Aaa.;  Taylor,  10,  South 
Place,  Finabury  Square.    Feb.  21. 


PARLIAMENTARY  NOTICES. 

Thb  following  notices  have  been  given  of 
motions  to  come  on  after  the  Easter  recess  :— 

Inbolvi&nta. 
Mr.  Henry  Berkeley,  to  amend  the  Insol- 
vent Act  of  last  session,  and  provide  greater 
security  in  recovering  debts  unaer  20/, 

CUAMCERY   CoMPSHSATIGMa. 

Mr.  Watson  has  given  notice  of  a  motion 
fbr  a  select  committee  to  inquire  into,  orders 
for  compensation  made  by  the  Lord  Chancellor 
to  the  persons  filling  the  offices  of  Clerk  of  the 
Enrolments,  Comptrollers  of  Hanaper,  Riding 
Clerk,  Six  Clerks,  Sworn  Clerks,  Waitmg 
Clerksj  Agent  or  Eeoond  Keeper  in  the  Court 


of  Chancery,  under  the  5  &  6  Vic.  c.  103,  and 
their  riffht  to  compensation  (and  if  any,  to  what 
amount)  during  their  life,  and  for  aeven  yean 
after  the  death  of  such  persons,  and  the  cir- 
ciimRtanc.es  attending  the  passing  of  that  act. 

Rbmoval  or  CouBTS  froic  Webtminstsr. 

Mr.  C.  Buller  has  given  notice  ''to  ask  a 
question  relative  to  the  removal  of  the  cooits 
of  law  from  Weetminster.'' 

We  are  glad  to  see  th»  subject  revived,  and 
hope  it  will  make  some  progress  this  ttmm. 


THE  EDIT0R*S  letter  BOX. 

One  of  onr  correspondents  obseiresspon 
the  statement  which  we  made  on  the  Ut  of 
Febraxfy,  '*  that  the  suggestion  of  ezammtioQ 
prizes  or  distinctions  had  been  again  levired, 
and  that  it  was  probable  the  subject  would  be 
taken  into  consideration  by  ^  examinen." 
We  have  received  letters  on  both  sides  of  the 
question,  which  will  be  duly  considered. 

It  is  the  practice  when  a  solicitor  makes  aa 
affidavit  to  style  himself^  Gentleman/'  bntk 
may  omit  this  title  and  describe  himself  as  an 
attomey-at-law,  of  a  solicitor  of  the  High  Court 
of  Chancery.  The  usual  course  is  to  state  it 
thus  :  "  A.  B.  of,  &c.,  gentleman,  one  of  the 
attorneys  [or  soUcitorsJ  of  this  honourable 
court. 

It  is  not  necessary,  and  is  not  lunal,  for  an 
affidavit  to  be  made  of  the  execution  of  a  clerk's 
articles  by  both  witnesses.  One  is  quite  ia£- 
cient. 

The  6Ss7  Vict  c.  73,  repeals  so  much  of  the 
old  statute  of  1  Henry  5,  cap.  4,  as  proridid 
that  no  under-sheriff  shall  be  attorney  in  the 
long's  courts  during  the  time  he  was  in  office. 
It  is  not  necessary,  therefore,  as  it  used  to  be, 
that  under-sheriffs  should  assign  thor  practice 
during  the  year  of  office.  This  is  one  of  the 
severed  alterations  made  by  that  act  is  fiivour 
of  the  profession,  in  return  for  ^  taxation  of 
'  conveyan  cing  biUs. 

We  cannot  encounter  the  respwwbility  of 
answering  questions  arising  on  the  Stamp  Act ; 
but  the  following  points  may  be  useful  to  our 
readers  as  having  occurred  in  the  practice  of 
our  correspondents : — 

What  are  the  proper  stamps  to  be  used  npon 
a  transfer  of  mortgage  in  fee  for  4001.,  wth  a 
further  advance  of  1002.  discharged  firom  the 
equity  of  redemption  subsisting  under  the  on- 
ginal  mortgage,  with  a  fresh  proviso  and  co^ 
nanC  for  payment  of  the  amonnt  (500/.),  eecim 
by  the  transfer  inserted,  and  also  a  poirer  of 
sale  which  the  original  mortgage  does  not 
contain  ?  Our  correspondent  refers  to  the 
cases  of  Doe  dcm.  JBartley  v.  Gray,  3  AdoL  s 
Ellis,  89^  and  Brown  v.  Pe^g,  13  Law  Jouinii, 
(a  B.)  270,  New  Series. 

A.  agrees  to  enter  into  tjie  service  oiB-J^ 
his  manager  for  two  years  oertaio,  at  from  P* 
to  1002.  sfd&ty  per  annum,  payable  quarterir:-' 
Will  29,  6d,  stamp  duty  on  the  mefflorandiuQ 
of  agreement  be  sufficient  i  or  what  stamp  m 
wffl  be  nqtOBite  ? 
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■         **  Quod  magis  ad  not 
Pertinety  et  nesebe  maluB  ert,  a^tamas." 

HORAT. 


THE   CHURCH  DISCIPLINE  ACT. 


Certain  proceedings  having  recently 
taken  place  under  the  Church  Discipline 
Act,  3  &  4  Vict.  c.  86,  which,  although 
not  the  first,  have  attracted  much  attention, 
it  may  be  useful,  now  that  those  proceed- 
ings  have  come  to  a  close,  to  give  some 
account  of  this  act. 

Previous  to  this  act,  the  proper  jurisdic- 
tion for  taking  cognizance  of  immoral  con- 
duct, irregularity  in  the  discharge  of  duty, 
the  preaching  or  maintaining  false  doctrine, 
was  10  the  Ecclesiastical  Courts.  But  the 
authority  of  these  courts  has  been  super- 
seded  by  the  above  act,  by  which  it  is 
enacted,  (s.  23,)  that  no  criminal  suit  or 
proceeding  against  a  clerk  in  holy  orders, 
for  any  offence  against  the  laws  ecclesias- 
tical, shall  be  instituted  in  any  Ecclesiasti- 
cal Court  otherwise  than  is  enacted  and 
provided  by  the  act. 

The  course  provided  by  the  act  is  as 
follows :  In  every  case  of  any  clerk  in  holy 
orders  who  may  be  charged  with  any 
offence  against  the  laws  ecclesiastical,  or 
concerning  whom  there  may  exist  scandal 
or  evil  report,  the  bishop  of  the  diocese, 
on  the  application  of  any  party  complain- 
ing  thereof,  or  of  his  own  mere  motion; 
may  issue  a  commission  to  five  persons  for 
^e  purpose  of  making  inquiry  into  the 
grounds  of  such  charge  or  report. 

Offences  against  the  laws  ecclesiastical 
^ere  mentioned  would  seem  to  include 
every  offence  which  could  possibly  be 
committed  by  an  ecclesiastic,  whether  of 
criminal  or  immoral  conduct,  or  of  main- 
taining false  doctrines,  or  of  irregularity  in 


the  discharge  of  his  duty.  So  that  whether 
the  charge  be  that  of  felony  or  of  drunken- 
ness, for  example,  or  other  immorality,  or 
of  improperly  performing  the  marriage 
service,  refusing  to  bury  or  baptize,  pub- 
lishing doctrines  in  derogation  of  the  Book 
^f  Common  Prayer,  or  its  concents,  &c., — 
the  mode  of  proeeeding  is  in  every  case 
the  same  ;  and  this  preliminary  inquiry  is 
in  the  first  instance  to  be  made  into  the 
truth  or  falsehood  of  the  charge.  Nor 
would  a  conviction  in  a  criminal  court,  as 
it  seems,  supersede  the  necessity  of  first 
issuing  the  commission.* 

Fourteen  days  at  least  before  issuing 
the  commission  notice  must  be  sent,  under 
the  hand  of  the  bishop,  containing  an  inti- 
mation of  the  nature  of  the  alleged  offence, 
with  the  names,  addition,  and  residence  of 
the  party  applying  for  the  commission. 
(Sec.  3.) 

The  commissioners  are  to  proceed  to 
examine  witnesses  upon  oath  to  ascertain 
whether  there  be  sufficient  primd  facie 
grounds  for  instituting  any  further  pro- 
ceedings against  the  accused  party.  (Sec. 
4.)  The  proceedings  may  be  public,  un- 
less on  the  special  application  of  the  party 
accused,  when  a  private  hearing  must  be 
allowed.     (Sec.  4.) 

The  commissioners,  it  is  to  be  observed, 
are  not  to  pronounce  sentence.  They  are 
to  report  to  the  bishop,  and  if  they  report 
that  there  is  ground  for  fbrther  proceed- 
ings, articles  are  to  be  drawn  up,  to  be 
approved  and  signed  by  an  advocate  prac- 
tising in  Doctors'  Commons,  and  to  be 
served  on  the  accused.  (Sec.  7.) 


Cripps'  Laws  of  the  Church,  p.  32. 
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In  the  late  proceeding  against  the  Rev. 
Mr.  Monckton,  it  is  to  be  noted  that  coun- 
sel were  allowed  to  address  the  commis- 
sioners on  behalf  of  the  accused ;  but  Dr. 
Lushington,  one  of  the  commissioners, 
•  desired  that  this  should  not  be  considered 
as  a  precedent. 

The  bishop  may  then  summon  the  ac- 
cused before  him,  and  if  the  party  admits 
the  truth  of  the  articles,  the  bishop  or  his 
commissary,  appointed  for  that  purpose, 
may  at  once  pass  sentence  according  to 
ecclesiastical  law.  (Sec.  5.}'  If*  on  the 
other  hand,  the  person  accused  refuses  or 
neglects  to  appear,  or  does  not  admit  the 
truth  of  the  articles,  the  bishop  may  pro- 
ceed to  hear  the  cause,  with  the  assistance 
of  three  assessors,  to  be  nominated  by 
him,  one  of  whom  must  be  either  an  advo- 
cate who  has  practised  not  less  than  five 
years  in  the  court  of  appeal  of  the  pro- 
vince,  a  serjeant-at-law,  or  a  barrister  of 
seven  years*  standing.;  and  neither  o£  them 
must  be  either  the  dean  of  the  cathedral 
church,  or  one  of  his  archdeacons,  or  his 
chancellor.  All  sentences  then  pronounced 
by  the  bishop  or  his  commissary  are  as 
good  and  effectual  in  law,  and  may  be  en- 
forced by  the  same  means  as  a  sentence 
pronounced  by  an  Ecclesiastical  Court. 
(Sec.  12.)  An  appeal  is,  however,  al- 
lowed to  the  archbishop,  and  ultimately  to 
the  Judicial  Committee  of  the  Privy 
-Council.  (^Sec.  15.) 

This  act  therefore  constitutes  a  new 
tribunal,  which,  to  the  extent  of  its  juris 
diction,    displaces    the  authority  of  the 
Ecclesiastical  Courts. 


RECENT  LAW  REFORMS. 

To  the  Editor  of  the  Legal  Observer. 
Sir, — I  am  inclined  to  agree  with  your 
correspondent  X.  Y.  Z.,  whose  letter  you 
printed  in  your  last  number,  in  much  that 
he  says  with  respect  to  the  legislation  of 
the  last  fifteen  years.  A  great  deal  of  it 
has  been  inconsiderate,  some  entirely  un- 
called for,  and  almost  all  perhaps  resulting 
too  much  from  individual  efforts,  than 
proceeding  from  some  steady  and  regular 
bod}',  which,  surveying  the  whole  subject, 
and  looking  on  all  sides,  might  project  with 
care  and  execute  with  all  necessary  prompt- 
ness, but  also  with  due  deliberation.  The 
legislature  as  at  present  constituted,  (and, 
probably,  constitute  it  as  you  will,)  is  unfit 
for  the  delicate  duty  of  amending  the  law. 
It  has  no  machinery  for  settling  acts  of 


this  nature ;  I  am  induced  almost  to  go  so 
far  as  to  say,  it  was  never  intended  to  have 
this  power.  This  is  the  duty  of  lawyers; 
and  not  simply  of  lawyers,  but  of  lawyers 
each  expert  in  his  particular  department. 
And  it  is  almost  farcical  to  commit  a  bill 
for  altering  the  law,  every  clause  and 
every  word  of  which  is  of  importance*  to  a 
mixed  body  like  that  of  either  house  of 
parliament,  even  assisted  as  they  may  be 
by  the  occasional  help  of  some  of  the 
lawyers  who  may  be  among  their  mem- 
bers. The  legislature  can  settle  principies, 
but  cannot  work  them  out. 

But  while  I  admit  this,  I  cannot  allow 
your  correspondent's  eulogy  on  Lord  Rldoci 
to  pass  entirely  unnoticed.    Lord  Eldon 
opposed  all  law  reform,  from  the  greatest 
to  the  smallest.     The  wiping  oiT  a  cobweb 
from  Westminster  Hall    he    opposed  as 
strenuously  as  an  attempt  to  sap  its  fbua- 
dations.      Thus  he  opposed  successfully 
Sir  Samuel  Romilly's  bill  for  abolishing  the 
punishment  of  death  in  cases  of  privately 
stealing  to  the  amount  of  five  shillings  in  a 
shop ;   nor  did  he  hesitate  to  deal  out  the 
same  measure  to  that  amiable  man's  bill 
for  rendering  freehold  estates  subject  to 
simple  contract  debts.     Now  I  submit  that 
this  was  neither  proper  nor  politic.      And 
hence,  with  some  justice,  to  him  has  been 
ascribed   the  rapid  movement  which  has 
taken  place  in  this  direction  since  his  re- 
tirement from  office.     And  it  certainly  ap- 
pears to  me  that  the  argument  to  whidi 
your  correspondent  alludes  is  a  sound  one. 
If  Lord  Eldon  had  not  opposed  all  and 
every  reform  in  his  time,  from  the  smallest 
to  the  greatest,  the  course  of  law  reform 
would  have  run  more  gently.     To  use 
your  correspondent's  words,  Lord  Eldon 
was  *<  an  insuperable  barrier  **  whilst  be 
remained  in  office ;  and  when  this  barrier 
was  removed,  the  stream  which  had  been 
so  long  pent  up  burst  along  with  a  fury 
which  carried  all  before  it.     But  your  cor- 
respondent will  hardly  contend  that  this 
was  wise  or  judicious  opposition  on  Lord 
Eldon's  part     We  must  all  allow  that  the 
law  must  be  changed  as  cu-cumstances 
alter.    I  need  only  cite  the  two  great  wit- 
nesses for  this,  alluded  to  with  approbation 
by  your  correspondent.  Lord  Bacon  and  Sir 
M.  Hale.      Both  these  eminent  men  were 
the  friends  of  steady  and  judicious  reform 
in  the  law. 

What  then  is  to  be  done  under  existing 
circumstances  ?  The  body  of  the  law  is 
yet  much  unsettled ;  it  is  dislocated  in  all 
its  members.    Is  it  to  be  left  in  this  stale? 
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I  doubt  whether  this  is  wise,  or. even  pos- 
•ible.  I  fear  we  must  go  on  with  the 
doctor,  or  the  patient  will  grow  even 
worse,  and  maj  expire  altogether.  But 
certaioljr  I  recommend  no  further  tempo- 
rising ;  no  more  drafts  "  to  be  taken  every 
two  hours ;"  no  more  *'  pills  as  before." 
I  venture  to  recommend  a  consultation. 
There  should  be  a  broad,  deliberate,  and 
systematic  review  of  the  law,  which  should 
be  committed  to  the  most  competent  men 
in  the  profession.  I  would  have  no  more 
attempto  to  cure  this  little  ailment,  or 
that  slight  complaint.  But  let  the  real 
state  of  the  law  be  inquired  into,  and  let 
us  have  it  put  in  such  a  state  as  will  pre- 
vent the  necessity  of  ceaseless  change. 
This  can  only  be  done  by  taking  a  com- 
prehensive view.  I  do  not  know  how  far 
John  Bull  may  be  disposed  to  bear  the 
expense  of  more  commissions ;  but  it  ap- 
j>ears  to  me  that  in  the  present  juncture 
the  most  economical  course  is  to  call  in 
the  best  physician  of  the  day,  and  to  pav 
him  his  demand  without  grumbling.  This 
is  not  a  Ume  when  we  can  afford  to  put  up 
witli  second-rate  advice. 

I  am.  Sir, 

Your  obdt.  servant, 
J. 


PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 


PAWNBROKER. 

Pawnbrokers,  by  the  act  called  the  Pawn- 
brokers' Act,  39  &  40  Geo.  3,  c.  99,  (following 
the  previous  acts,  30  Geo.  2,  c.  24,  and  24  Geo. 
3,  c.  42,)  are  allowed  20/.  per  cent,  interest  on 
Roods  pawned.  These  acts  prescribe  the  rate 
of  interest  on  certain  loans,  the  scale  not  rising 
above  10/.,  it  beiotf  assumed  by  these  acts  that 
a  larger  sum  would  never  be  borrowed  at  one 
time  of  a  pawnbroker  on  a  pledge  of  goods. 
"  Some  other  enactmente,"  says  Lord  Denman, 
C.  J.,  "  may  indeed  raise  an  argument  that  this 
limitiUion  was  not  intended,  but  we  think  all 
question  on  this  point  is  removed  by  the  judi- 
cial construction  which  the  act  has  received 
from  Lord  Tenterden,  in  Cowie  v.  Harris, 
Moody&  M.  141,  and  from  the  Court  of  Com- 
mon Pleas,  in  Tregoning  v.  Attenborougk,  7 
Bing.  97-  Conformably  with  these  decisions. 
we  hold  that  the  Pawnbrokers'  Act  does  not 
apply  to  loans  of  more  than  10/."  Pennell  v. 
Attenboroughy  1  Dav.  k  M.  155. 

But  by  Stat.  2  &  3  Vict.  c.  37,  loans  may  be 
made  to  any  amount  on  interest  exceeding  5/. 
per  cent.,  and  although  an  advance  exceeding 
lOL  be  made  by  a  pawnbroker,  yet  Uiis  would 
come  within  the  protection  of  that  act.     ''The 


act  of  2  &  3  Vict.,  "  says  Lord  Denman,  in  the 
case  already  cited,  "  was  in  force  at  the  time  of 
the  transaction  now  under  our  consideration, 
and  without  entering  into  a  lengthened  discus- 
sion of  all  that  may  be  urged  on  either  side  as  • 
to  the  probable  intention  of  the  legislature,  we 
hold  that  t&e  loans  in  question  are  within  the 
protection  of  that  act,  and  that  during  its  con- 
tinuance usurious  loans,  without  real  security,^ 
are  lawful."  Pennell  v.  Attenborough,  ubi  sw. 
See  also  Jhirquand  v.  Mosedon,  7  M.  &  W.. 
504. 


NOTES  ON  EQUITY. 


DOCTRINE  OF   SET-OFF. 

The  doctrine  of  set-off,  like  most  other 
doctrines  which  prevail  in  courts  of  ec^uity,  is 
borrowed  from  that  great  storehouse  of  judicial 
principle,  the  Roman  law.  With  the  civilians, 
set-off  was  termed  compensation,  by  which 
expression  it  is  still  known  in  the  law  of  Scot- 
land. It  may  be  defined  to  be  the  reciprocal 
acquittal  of  demands  between  parties  who  are 
equally  indebted  to  each  other;  as  if  A.  owes 
100^  to  B.,  and  B.  the  same  amount  to  A.,  who- 
does  not  perceive  that  these  two  demands  ought 
in^  equity  to  be  extinguished  by  set-off,  or 
compensation?  All  nations,  therefore,  must 
have  this  doctrine  or  something  equivalent  to 
it  in  the  practice  of  their  courts.  But  while 
we  readily  admit  the  unerring  rectitude  of  the 
rule  in  simple  cases,  (such  as  the  elemental  one 
just  named,)  it  will  be  found  that  in  complicated 
relations  of  parties  and  transactions,  this  doc- 
trine is  as  fertile  in  producing  difficulties  and 
doubtful  Questions  as  dmost  any  that  can  he 
mentionea.  Thus,  for  instance,  a  joint  debt 
cannot  be  set-off  against  a  separate  debt.  As 
if  I  owe  a  man  100/.,  and  he  and  another  j'ota^^ 
owe  me  100/.,  why  should  not  set-off  be  sdlowed 
here  ?  Because  the  claims  on  both  sides  are 
not  in  pari  casu.  It  would  be  an  injustice  to 
allow  me  in  a  question  with  one  of  the  joint 
debtora  to  get  rid  of  my  obligation  to  him  by 
setting  off  against  it  his  to  me,  which  in  equity 
was  only  equivalent  to  a  moiety  of  the  debt  due 
from  me  to  him.  But  put  the  case  that  one  of 
the  joint  debtora  is  only  a  surety  for  the  other. 
This  would  make  a  variance,  for  in  such  a  case 
my  demand  against  the  principal  debtor  would 
be  in  substance  the  same  as  if  the  debt  were 
separate;  and  if  so,  set-off  should  be  per- 
nutted.* 

This  preliminary  statement  is  intended  to 
introduce  to  the  reader's  attention  a  recent 
decision  of  Vice-Chancellor  Wigram,  where  the 
doctrines  we  have  just  adverted  to  are  very 
fully  considered.  The  case  in  question  was 
that  of  Jones  v.  Mossop,  which  will  be  found  in 
the  last  number  of  Hare's  Reports,  vol.  iii.  p. 
568,  the  circumstances  of  wnich  were,  that 
Jones  was  indebted  bv  bond  in  the  sum  of 
500/.  to  one  John  Reid;  who  dying  intestate. 


*  VnOimy  v.  Nobis,  3  Mer.  593. 
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left  ^hard  Rdd,  his  only  child  and  sole  next 
of  kin.  Richard  took  out  administration  to  hie 
father^  and  became,  thereupon^  legallj  and 
equitably  entitled  to  Uie  amount  secured  dv  the 
bond.  But  in  the  intenral  between  his  fiEitner's 
death  and  the  completion  of  his  title  as  ad- 
ministrator, being  pressed  for  money,  Jones 
accommodated  him  with  a  loan  of  50/.,  and  also 
'became  security  to  one  Beran  for  an  advance 
of  300/.  Richard  Beid«  who  seems  to  have 
been  a  spendthrift,  was  some  time  thereafter 
imprisoned  for  debt;  and  an  order  was  there- 
upon obtained,  vesting  his  whole  property  and 
effects  in  the  official  tmngim  Richard  Reid 
died  in  1 840.  In  December  of  that  vear,  Jones 
was  forced  to  make  ffood  to  Bevan  tne  sums  he 
had  advanced  to  £diard  Reid;  amounting, 
with  interest,  to  377/.  The  official  assignee  took 
out  administration  de  boni$  so»  of  John  Reid, 
and  thereupon  commenced  an  action  against 
Jones  upon  the  bond.  Upon  this,  Jones  filed 
his  bill,  praying  an  injunction,  and  that  he 
might  have  the  benefit  of  set-off  against  the 
demand  to  the  extent  of  the  monies  paid  by  him 
to  and  on  behalf  of  Richard  Reid.  So  that  the 
ouestion  in  the  cause  came  to  be  this,  whether 
Jones  should  be  allowed,  in  coming  to  a  settle- 
ment with  the  official  assise,  to  take  credit  for 
these  monies.  The  Vice-Chancellor,  after 
hearinff  the  matter  at  considerable  length,  de- 
livered judgment  in  favour  of  the  claim  of  seU 
ofiT.  In  the  first  place,  his  Honour  observed 
that,  as  surety,  Jones  had  a  right  at  any  mo- 
ment to  pay  off  the  debts  which  he  had  guar- 
ranteed.  He  could,  for  example,  have  gone  to 
Bevan  and  put  an  end  to  his  aemand,  and  then 
as  debtor  upon  the  bond  he  would  have  been 
entitled  to  say  he  bad  diacharged  Bevan's  claim 
out  of  the  money  he  owed  upon  the  bond. 
This  being  clear,  as  it  was  unquestionably,  the 
only  point  was  whether  the  right  was  superseded 
by  the  circumstances  which  had  occurred,  as 
the  lapse  of  time,  the  insolvency  of  Richard 
Reid,  and  the  title  set  up  by  the  official  assignee. 
His  Honour  held,  that  nothing  had  transpired 
to  preiudice  the  original  equity  which  had 
opened  to  Jones.  For  with  respect  to  the 
official  assignee,  he  could  only  take  what  the 
insolvent  could  lawfully  transfer.  He  could 
acquire  nothing  more.  The  right  of  set-off  on 
these  and  other  grounds,  which  were  fully  stated 
hy  the  learned  judge,  must  therefore  be  ad- 
mitted, and  the  mjunction  continued. 


NOTICES  OF  NEW  BOOKS. 

Rules  and  Orders  of  ihe  Superior  Courts 
of  Common  LaWffrom  the  commencement 
of  the  Reign  of  WUliam  IF.  to  Hilary 
Term,  Sth  Victoria  ;  with  Notes,  and  a 
copious  Index,  By  JBdwardLawes^  Esq. 
of  the  Middle  Temple,  Special  Pleader. 
London:  Spettigue.     1845. 

This  is  a  book  which  will  be  of  almost 


duly  use  to  the  common  law  practitioner. 
Our  readers  will  recollect  the  large  powen 
which  were  conferred  on  the  judges  fer 
the  alteration  of  the  practice  and  proceed- 
ings 'in  actions  at  law,— -a  power  wludi 
they  appear  to  have  very  freely  exercbed, 
particularly  during  the  first  two  or  tbne 
years  of  the  reign  of  William  the  Fourth. 
In  the  courts  of  equity  the  alteration  ii 
still  going  on ;  the  appetite  for  change  » 
there  ungated.  But  in  the  comrnon  \» 
courts  there  has  been  a  pause  for  a  cod* 
siderable  period  in  what  may  be  called 
«' organic  changes"  in  practice,  diouglioev 
points  of  interpretation  on  the  rules  and 
orders  are  of  course  still  proceeding. 

Not  long  after  the  promulgation  of  the 
rules  which  effected  a  vast  change,  not 
only  in  the  practice  but  in  the  pleadingi 
of  the  common  law  courts,  Mr.  Jeryis  pub- 
lished an  accurate  and  useful  edition  of 
them,  with  notes ;  and  his  work  reached  i 
fourth  edition  in  1839.  Since  the  pro- 
motion of  the  learned  editor  to  the  rtmk  of 
Queen's  Counsel,  it  may  be  presumed  the 
task  of  continuing  the  labour  has  been  left 
to  humbler  individuals ;  and  few  we  be- 
lieve are  better  qualified  than  Mr.  Laves 
to  collate  the  decisions  on  pleading  and 
practice,  and  assist  the  practitioner  through 
his  difficulties.  Mr.  Jerviss  work  com- 
prised an  appendix  of  statutes  relatiog  to 
pleading  and  practice^  which  occupied 
more  thanhalf  bis  volume;  but  the  present 
editor  has  confined  himself  to  the  rul« 
and  orders,  tables  of  feeB  and  cost*,  and 
practical  forms^  issued  by  the  fifteen 
judges  since  the  commencement  d  the 
reign  of  William  the  Fourth,  as  applicable 
to  all  the  common  law  courts,  and  those 
.which  have  been  made  by  each  court  respec- 
tively, and  are  now  in  force,  with  the  new 
rules  on  the  Crown  Side  of  the  Queens 
Bench. 

The  forms  of  declaring  contained  in  the 
rule  of  Trinity  Term,  1  Will.  4,  and  the 
forms  of  capias  and  distringas  to  be  issued 
into  Lancaster  and  Durham,  in  the  rule  ot 
Michaelmas  Term,  3  Will.  4,  are  in  thii 
edition  adapted  to  the  present  practice. 

Great  pains  have  been  taken  by  Mr 
Lawes,  in  the  notes,  to  state  the  effect  <» 
the  decisions  on  the  several  rules,  showu^ 
the  construction  which  the  court  has  put 
upon  them,  and  the  principle  intended  to 
be  established.  We  are  unable  to  m 
room  for  any  examples  of  the  notcsi  be* 
cause  they  would  be  unintelligible  witboat 
setting  out  the  rules,  but  they  ^^ 
with  much  care  and  condscoesa,  and  iw 
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decisions  are  brought  down  to  the  latest 
period. 

It  nay  be  useful  to  give  a  list  of  the 
rules,  and  we  have  added  the  general  subject 
to  which  each  relates.  We  recommend 
the  author  to  do  the  same,  by  way  of  a 
table  of  contents,  in  his  next  edition. 

The  rules  applying  to  M  the  Common 
Law  Courts  are  as  follow  :•— 

Tndtv,  1  Wm.  4, 

Hilary,  2  WilL  4.    

Easter,  2  WilL  4.  Writs  and  compuUtion 
of  time. 

Micbaehnas,  3  WIL  4.    Process. 
Hilaiy,  3  Will.  4.    Return  of  wriU. 
Trinity,  3  WIL  4.    Prisoners. 
Trinity  Vacation,  3  Will.  4.    Bail, 
Michaehnas,  4  Will.  4.    BaiL 
Hilary,  4  WilL  4.    Pleading  and  practice. 
Hilary  Vacation,  4  Will.  4.    Scale  of  costs. 
Hilary  Term,  6  Will.  4.      Holidays  and  at- 
torneys' examination. 

Easter,  6  Will.  4.    Examination. 
Michaelmas,  7  Will.  4.    Returning  writs. 
Trinity,  7  Will.  4.    Office  hours. 
Michaelmas  Vacation,  1  Vict.    Fees  of  office 
4md  sheriffs'  fees. 

Hilary,  1  Vict.    Practice  and  sheriffs'  fees. 
Hilary  Vacation,  1  Vict.    Returning  writs. 
Trinity,  1  Vict.    Practice  and  pleadin^f. 
Michaelmas,  2  Vict.    Fees  on  admission  of 
attorneys. 

Hilary  Vacation,  2  Vict.    Forms  of  writs 
Hilary,  3  Vict.    Forms  of  writs. 
Trinity,  3  Vict.    Costs. 
Hilary,  4  Vict.    Ejectment. 
Trinity,  4  Vict.    Judgment. 
Easter,  7  Vict.    Satisfaction  of  judgment. 
Trinity,  7  Vict.    Taxation  on  debts  under 
:20/. 


The  roles  applicable  exclusively  to  the 
Court  of  Queen's  Bench  are : — 

Hilary,  1  Vict.    Ejectment. 
Michaelmas,  3  Vict.    Quo  warranto. 
Easter,  3  Vict.    Attorneys'  admissions. 
Trinity,  3  Vict.    Attorneys'  admissions. 
Michaelmas,  4  Vict.    Peremptory  paper  and 
enlarged  rules. 

Michaelmas,  5  Vict.    Rules  of  prison. 
Hilary,  7  Tict.    Crown  side  practice. 

The  rules  confined  to    the   Court    of 

Common  Pkas  are : — 

Easter,  1  Will.  4.    Rule  to  plead. 

Easter,  2  Will.  4.    Posteas  and  inquisition. 

Hilary,  4  Will.  4.     Acknowledgments  of 
married  women. 

Hilary,   1  Vict    Rules  for  judgment  and 
baiL 

The  peculiar  rules  of  the  Exchequer  ^ 
Pleas  are : — 

Michaelmas,  1  Will.  4.    Practice. 

Hilary,  1  WilL  4.    Nisi  Prius  sittings. 

Hilary,  7  Will.  4.    Attachment. 

Hilary,  3  Vict.    Notices  of  admission. 


The  only  rule  of  the  Exchequer  Cham- 
ber is  that  of 

Michaelmas,  2  WilL  4,  relating  to  the  taxa- 
tion of  costs. 

Mr.  Lawes  gives  albt  of  obsolete  rules 
since  1  Will.  4,  which  are  omitted  in  this 
collection.    They  are  as  follow : — 

"OfK.B. 
East.  1  W.  TV.,  time  for  pleading  by  pn- 

Boners,  2  B.  &  Ad.  446. 
Mich.  3  W.  IV.,  issuing,  signing,  and  sealing 

writs,  4  B.  &  <Ad.  8. 
Trin.  7  W.  IV.,  office  hours,  7  A.  &  E.  184. 
lieas  upon  writs  filed  in  vacation,  and  for 
searching  for  copies  thereof,  7  A.  &  E. 
288. 
OfC.P. 
East.  1  W.  IV.,  fees  for  entering  declaration, 

7  Bing.  565. 
Mich.  1  W.  IV.,  termage  fees  payable  by 

attomgr,  1  Bing.N.  C.  411. 
Mich.  4  W.  IV.,  acknowledgments  by  mar- 
ried women,  3  M.  &  Sc.  871. 
Mich.  7,  as  to  custody  of  records,  not  re- 
ported. 
Trin.  7  W.  IV.,  office  hours,  3  Bing.  ^.  C^. 

977. 
Trin.  6  v.,  proceedings  upon  acknowledging 
satis&ction  of  judgments,  extended  to  all 
the  courts  by  R.  G.,  East.  7  V. 
*OfE^ch.  ^    ., 

fees  of  sworn  and  side 

duties  of  sworn  and  side 
clerks,  1C.&  J.  272. 
the  master,  272. 
office  hours,  272. 
appointment  of  attorneys, 
272. 
Hil.  1 W.  IV.,  removal  of  causes  from  Wales, 
&c.,  1  C.  &  J.  282. 

justification  of  bail  at  chajnbers, 
1  C.  &  J.  385. 
Trin.  1  W.  IV.,  motion  for  concilium,  &c., 
1  C.  &  J.  468. 

arrest  upon  writs  of  attachment, 
id.  468. 
Mich.  2  W.  IV.,  office  hours,  2  C.  &  J.  l.** 


Mich.  1  W.  IV., 
clerks,  1  C.  &  J. 


All  tlie  rules  and  regulaSions  included  in 
this  collection  will  be  found  in  order  of 
date  in  the  Legal  Observer,  which  many  of 
our  readers  will  recollect  was  commenced 
at  the  time  the  great  modern  law  reforms 
were  projected. 

A  Manual  fen'  Articled  Clerhs ;    or,  Gtnde 
to    then  Examination  and  Admission. 
Fourth  edition,  remsed,  with  great  addi- 
tions.    London  :  E.  Spettigue. 
The  demand  for  a  fourth  edition  of  this 

work   is  sufficient  evidence  of  its  utility. 

We  are  constantly  receiving  letters  con- 
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taining  inquiries  relating  to  the  examination 
and  admission  of  attorneys  and  solicitors. 
In  this  little  volume  will  be  found  very  full 
instructions  to  the  candidates,  not  only  in 
.the  proper  and  most  judicious  method  of 
pursuing  their  studies,  and  preparing  for 
the  ordeal  of  examination,  but  in  the  steps 
to  be  taken,  and  the  forms  to  be  used  in 
coming  before  the  examiners  and  obtaining 
their  admission  in  the  several  courts  of  law 
and  equity. 

The  work  has  been  compiled  from 
sources  that  may  be  fully  relied  on,  and 
we  recommend  it  as  a  very  useful  **  Hand- 
book''to  the  law  student.  It  poinu  out 
the  proper  course  of  study  in  all  the  prin- 
cipal branches  of  the  law  :  conveyancing, 
equity,  bankruptcy,  common  law,  and 
criminal  law  ;  and  m  doing  this,  attention 
lias  been  duly  paid,  not  only  to  those  who 
are  able  to  devote  ample  time  to  their  legal 
education,  but  to  such  as,  from  limited 
means  and  opportunities,  are  compelled  to 
adopt  a  short  course  of  study. 

The  work  includes  so  much  of  the  sta- 
tute 6  &  7  Vict  c.  73,  as  relates  to  arti- 
.  cled  clerks,  with  the  new  rules  and  regu- 
lations for  conducting  the  examination, 
and  notes  showing  their  practical  effect. 
It  comprises  also  a  large  collection  of  ques- 
tions with  references  to  works  of  authority 
in  which  answers  may  be  found.  The 
editors  have  used  their  best  exertions  to 
render  the  work  worthy  of  the  continued 
approbation  of  that  part  of  the  profession 
for  which  it  is  designed. 


and  boroughs :  That  it  is  expedient  that  the 
same  should  now  from  henceforward  likewite 
cease  and  determine  within  the  city  of  Ixn- 
don :  It  is  therefore  proposed  to  enact. 

That  everyperson  may,  within  the  City  of  Lod- 
don,keep  any  shop  for  tne  sale  of  all  lawful  waiw 
or  merchaomzes,  by  wholesale  or  retail,  and  %m 
any  lawful  trade,  occupation,  mystery,  and 
handicraft,  for  hire,  gain,  sale,  or  othia:^^, 
within  the  said  City  of  London,  any  law,  ciwtoni, 
bye  law,  or  usage  to  the  contrary  in  anywise 
notwithstanding. 


NEW  BILLS  IN  PARLIAMENT. 


CITY   OP   LONDON  TRADE. 

This  is  a  bill  brought  in  by  Lord  Brougham, 
for  enabling  all  persons  to  trade  and  work 
inthin  the  City  of  *London. 

It  recites,  that  in  the  City  of  London,  as  well 
as  in  other  cities,  towns,  and  boroughs,  a 
certain  custom  hath  prevailed,  and  certain  bye 
laws  have  been  maoe,  that  no  person,  not 
being  free  of  such  city,  and  of  such  other 
dties,  towns,  and  boroughs,  or  of  certain 
liveries,  guilds,  mysteries,  or  trading  com- 
panies within  the  same,  or  some  or  one  of 
them,  shall  keep  any  shop  or  place  for  putting 
to  show  or  sale  anv  or  certain  wares  or  mer- 
chandise, by  way  of  retail  or  otherwise,  or  use 
anv  or  certain  trades,  occupations,  mysteries, 
or  handicrafts,  for  hire,  gain,  or  sale,  within  the 
aame  dtv,  or  other  cities,  towns,  or  boroughs : 

Thtx  by  law  all  such  disqualifications,  ex 


BASTARD  CBILDRSN. 

Lord  Radnor  has  mtroduced  a  bill  to  repeal 
so  much  of  an  act  passed  in  the  last  session  of 
parliament  as  relates  to  the  affiliation  and  sos- 
tentation  of  bastard  children.  It  recites,  that  the 
7  &  8  Vict.  c.  101,  contains  divers  dauaes  re- 
lative to  the  affiliation  and  sustentation  of 
bastard  children,  which  have  been  foimd  incon- 
venient and  mieclueviousin  practice,  and  ought 
to  be  repealed:  It  is  therefore  propowd  to 
enact,  , 

1.  That  from  and  after  the  passing  of  this 
act  aU  the  clauses  contained  in  the  said  act 
passed  in  tiie  last  session  of  parliament,  intitoled 
"  An  Act  for  the  further  Amendment  of  the 
Laws  relating  to  the  Poor  of  England,"  having 
reference  to  the  affiliation  and  sustentation  of 
bastard  children,  shall  be  and  the  same  are 
hereby  repealed,  except  so  far  as  the  same  shall 
repeal  any  other  act,  or  any  part  of  any  other 
act. 

2.  And  reciting  that  it  appears  from  both 
experience  and  reason  that  no  legal  provisions 
are  calculated  or  able  to  correct  vice  and  reform 
morals,  and  that  the  surest  safeguard  of  the 
purity  of  women,  next  to  their  natural  modesty 
and  mnate  love  of  virtne,  and  to  the  precqtts 
of  religion,  is  the  fear   of  the   dep^dation 
attendant  on  vicious  courses,  and  anxiety  aboot 
their  offspring;  be  it  enacted.  That  from  and 
after  the  passing  of  this  act  no  woman  pregnant 
of  a  child  about  to  be  bom  a  bastard,  and  no 
mother  of  a  bastard  child,  shall  have  any  legal 
claim  against  the  father  of  such  child,  or  foruie 
payment  of  any  money  in  aid  of  or  for  the 
support  of  the  same:   Provided  always,^  that 
nothing  herein  contained  shall  invalidate  or  set 
aside  any  orders  of  affiliation  made  before  the 
passing  of  this  act,  or  in  any  way  exempt  the 
persons  on  whom  such  orders  may  be  or  may 
have  been  made,  from  any  payment  under  the 
same,  but  all  such  orders,  and  all  proceedings 
consequent  thereon,   and  necessary  for   the 
enforcmff  of  the  same,  shall  be  good  and  valid, 
and  of  the  aame  force  and  effect  as  if  this  act 
had  not  been  passed :  Provided  also,  that  pro- 
ceedinffs  commenced  in  pursuance  of  the  said 
act  before  the  passing  of  this  act  shall  be  valid, 
and  of  the  same  force  and  effect  as  if  this  act 
had  not  been  passed,  and  may  be  proKCcnted 
according  to  the  provisions  of  the  said  act,  or 
of  any  other  act  passed  or  to  be  paased  in  this 


dusions,  and  incapacities  to  deal  or  trade,  or , j ^ . ^ 

work  and  labour,  have  now  for  some  time  I  present  session  of  parliament  for  giving  effect 
•ceased  and  determined  in  all  other  dties,  towns,  I  to  the  same,  in  the  same  manner  aa  if  this  act 


Changes  m  the  Law.-^Ohjectum  to  the  Justice^  Clerks  Bill, 


had  not  been  passed,  and  anything  herein  con- 
tained to  the  contrary  notwitnstanding. 

3.  That  all  bastard  children  bom  after  the 
passing  of  this  act  shall  be  considered  as  part 
of  the  family  of  the  mother  of  the  same,  and 
that  the  mother  of  such  bastard  child  or 
children,  and  the  father  and  mother  of  the  said 
mother,  shall  be  liable  to  support  or  to  contri- 
bute to  the  support  of  the  said  child  or  children, 
in  the  same  manner  as  the  father  and  mother, 
grandfather  and  grandmother,  of  legitimate 
children  are  now  liable  by  law  with  regard  to 
their  legitimate  child  or  children,  grandchild  or 
grandchildren. 


CHANGES  IN  THE  LAW  IN  THE  PRE- 
SENT SESSION  OF  PARLIAMENT. 

ASSIMILATING  STAMP  DUTIES.    8  ViCT.  0.  2. 

An  act  to  continue  for  three  years  the  Stamp 
Duties  granted  by  an  act  of  tbe  fifth  and  sixth 
years  of  her  present  Majesty  to  assimilate 
the  Stamp  Duties  in  Great  Britain  and  Ire- 
land, and  to  make  Regulations  for  collecting 
and  managing  the  same,  until  the  10th  day 
of  October  1845.    [iSth  March  1845.] 

Duiies  continued  for  three  years, — 1.  Where- 
as by  an  act  passed  in  the  5  &  6  Vict.  c.  82, 
intituled  ''An  act  to  assimilate  the  Stamp 
Duties  in  Great  Britain  and  Ireland,  and  to 
make  Regulations  for  collecting  and  managing 
the  same,  until  the  10th  day  of  October  1845," 
certain  rates  and  duties  aenominated  stamp 
duties  were  granted  to  yoiu-  Majesty  for  a  term 
therein  hmited,  which  will  expire  on  the  10th 
October  1845  :  We,  your  Majesty's  most  duti- 
ful and  loyal  subjects,  the  Commons  of  the 
united  kingdom  of  Great  Britain  and  Ireland, 
in  parliament  assembled,  towards  raising  the 
necessary  supphes  to  defray  your  Majesty's 
pnblic  expenses,  have  freelv  and  voluntarily 
resolved  to  continue  the  saia  rates  and  duties, 
and  to  grant  the  same  to  your  Majesty  for  the 
period  hereinafter  mentioned;  and  do  most 
numbly  beseech  jrour  Majesty  that  it  may  be 
enactea;  and  be  it  enacted  oy  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  parliament  as- 
sembled, and  by  the  authority  of  the  same. 
That  all  the  several  sums  of  money,  and  duties, 
and  composition  of  duties,  granted  by  the 
satd  recited  act,  and  not  repealed  by  any  sub- 
sequent act,  and  also  all  duties  now  payable 
in  lieu  or  instead  of  any  of  the  said  auties 
which  may  have  been  so  repealed,  shall  be  and 
the  same  are  hereby  contmued,  and  shall  be 
charged,  raised,  levied,  collected,  and  paid,  unto 
and  for  the  use  of  her  Majesty,  her  neirs  and 
successors,  for  the  term  of  three  years,  to  com- 
mence on  and  to  be  computed  from  the  10th 
October  1845. 

Acts  continued  in  force. — 2.  And  be  it  en- 
acted.  That  the  said  recited  act,  and  all  and 
every  other  act  and  acts  now  in  force  in  relation 
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to  the  duties  granted  by  the  jsaid  recited  act, 
shall  severally  be  continued  and  remain  in  full 
force,  and  be  of  the  like  effect  in  all  respects, 
in  relation  to  the  duties  hereby  continued  and 
granted,  as  if  the  said  duties  had  been  originally 
granted  bv  the  said  recited  act  for  a  period 
which  did  not  expire  before  the  end  of  the 
term  for  which  the  same  are  continued  and 
granted  by  this  act;  and  all  and  every  the 
powers  and  authorities,  rules,  regulations,  di- 
rections, penalties,  forfeitures,  clauses,  matters, 
and  things,  contained  in  the  said  acts  or  any  of 
them,  and  in  force  as  aforesaid,  shall  severally 
and  respectiveiy  be  duly  observed,  practisea, 
applied,  and  put  in  execution  in  relation  to  the 
said  duties  hereby  continued  and  granted,  as 
well  during  the  term  herein  limited  as  after  the 
expiration  thereof,  for  the  charging,  raisings 
levying,  paying,  accounting  for,  and  securing 
of  the  said  duties,  and  all  arrears  thereof,  and 
for  the  preventing,  detecting,  and  punishing  of 
all  frauos,  forgeries,  and  other  offences  relating 
thereto,  as  fully  and  effectually  to  all  intents 
and  purposes  as  if  the  same  powers,  authorities, 
rules,  regulations,  directions,  penalties,  for- 
feitures, clauses,  matters,  and  things  were 
particularly  repeated  and  re-enacted  in  the 
body  of  this  act  with  reference  to  the  said  duties 
hereby  granted. 

Act  may  be  amende  this  session. — 3.  And  be 
it  enacted.  That  this  act  may  be  amended  or 
repealed  by  any  act  to  be  passed  in  this  present 
session  of  parliament. 


OBJECTIONS  TO   THE   JUSTICES* 
CLERKS  BILL. 


REASONS    AGAINST     PROHIBITING     CLERKS 

FROM   ACTING   PROFESSIONALLY    IN 

CERTAIN   CASES. 

This  bill,  which  will  be  found  in  our 
number  for  the  8th  March,  contains  in  the 
12th  section  an  enactment,  that  no  clerk, 
during  the  continuance  of  his  office,  or 
within  six  calendar  months  after  his  resig- 
nation or  removal,  shall  be  concerned,  by 
himself  or  partner,  directly  or  indirectly, 
as  an  attorney  or  agent  in  any  matter 
brought  before,  or  in  any  prosecution 
arising  out  of  or  consequent  upon  any  pro- 
ceeding before  the  justices  whose  clerk  he 
is. 

This  provision,  which  is  contrary  to  the 
government  bill  of  the  last  session,  has 
naturally  excited  the  opposition  of  the 
magistrate's  clerks,  who  have  stated  the 
following  objections  to  it :  — 

It  is  based  upon  the  unfounded  assumption 
that  clerks  are  disposed  to  abuse  their  trust. 

No  general  grievance  can  be  adduced  to  jus- 
tify this  sti^a  upon  a  respectable  class  oC 
public  functionaries. 

aa5 
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It  substitutes  the  mean  apprfftannon  of  a 
penalty  for  the  influence  of  an  honourable  feel- 
ing  of  duty. 

Aa  the  clerk  can  only  adoise,  not  act,  and  the 
magistrates  can  dismiss  him  at  any  moment 
without  cause  assi^ed,  it  conveys  an  tuipufo- 
tion  upon  the  magistrates  that  they  will  connive 
at  their  clerk's  nUsoonduet. 

It  will  jproAt^/  the  public  from  employing  as 
an  attorney,  in  many  cases,  the  nearest  and  per- 
haps most  efficient  legal  prtwtiHoner. 

Or  it  will  deprive  the  magistrates  and  the 
public  of  the  services,  in  the  office  of  justices* 
ckrk,  of  persons  of  high  standing  in  the  profes- 1 
sion  and  best  qualified  for  the  situation. 

Or  it  will  entail  upon  the  couniy-rate  a  heavy 
burthen  for  adequate  salaries  to  con^tensate  the 
clerks  for  the  abstraction  of  so  much  profes- 
sional business* 

The  restriction,  as  to  being  concerned  in 
proceedings  before  magistrates,  would  nearly 
put  an  end  to  a  professional  man's  business 
altogether,  there  being  scarcely  any  business 
not  liable  in  some  stage  to  be  brought  before 
the  local  magistrates. 

The  clause,  as  worded,  would  admit  of  a 
justices'  clerk  acting/or  prisoners  whose  com- 
mitment he  is  presumed  to  have  advised,  al- 
though it  would  prevent  his  furthering  the  ends 
of  justice  in  the  conduct  of  the  prosecution. 

It  would  prohibit  any  preliminary  interference 
^th  respect  to  proceedings  for  recovery  of 
tithes,  church  and  poor-rates,  examinations  as 
to  settlement,  vagrants,  parochial  assessments, 
highways,  &c.  &c.,  and  disqualify  for  the  jus- 
tices' clerkship  clerks  to  boards  ^guardians. 

It  would /irevm^  justices'  clerks  from  acting 
as  solicitors  for  associations  for  the  prosecution 
of  felons. 

The  restriction  as  to  any  prosecution  at  sea* 
sions  or  assizes,  ia  still  more  objectionable.  Is 
its  sole  object  to  prevent  clerks,  by  the  fear  of 
a  pecuniary  penalty,  from  advising  the  commit- 
ment of  innocent  persons  for  the  chance  of  con- 
ducting the  consequent  proceedings  ? 

Justices'  clerks  are  best  qualifed  to  conduct 
prosecutions  in  matters  in  which  they  have  as 
clerks  conducted  the  preliminary  inquiries,  not 
only  from  their  expenence  in  criminal  law  and 
general  local  knowledge,  but  from  having  sifted 
tlie  evidence  and  observed  the  demeanour  of  the 
witnesses. 

The  justices'  clerk's  zeal  will  be  diminished 
by  the  knowledge  that  the  skill  employed  in 
getting  up  the  case  will  be  attributed  to  the 
soUcitor  employed  in  the  prosecution. 

The  justices'  clerk  mav  be  the  regular  and 
confidential  adviser  of  tne  neighbouring  nobi- 
lity, gentrv,  and  fanners,  who  would  be  de- 
pnved  of  nis  services  in  prosecutions. 

He  can  conduct  prosecutions  at  less  cost, 
from  having  usuallv  many  cases  to  conduct. 

He  is  often,  as  clerk  to  the  justices,  obliged 
to  attend  the  sessions  and  assizes  to  prove  oon^ 
festions,  so  that  if  not  employed  in  proiiecutions 
his  attendance  would  entail  an  add&ional  charge 
ojt  the  county'ratm* 
The  prohibition  would  also  prevent  justices' 


clerks  from  supporting  and  defenfing  orders  of 
removal,  mdictments  as  to  highwajra,  coimc. 
tions,  and  other  proceedings  of  their  jnstictSr 
although  the  licensing  and  other  statutes  pro- 
vide for  payment  of  costs  to  magistrates  in  snp- 
porting  their  convictions. 

The  prohibition  will  only  bind  those  already 
bound  by  a  sense  of  propriety ;  but  tbe  ttMcni- 
puhus  will  find  easy  means  of  ecadmg  tbe 
penalty  by  an  arrangement  with  some  other 
clerk  or  attorney.  .      .  ^ 

It  will  prevent  the  clerk  acquinng  that  prac- 
tical acquaintance  with  the  rules  and  pracnce 
of  tiie  higher  criminal  courts  and  of  quarter 
sessions,  which  the  complicated  and  ever-vaiy- 
ing  state  of  the  law  renders  necessary  to  enabte 
him  to  advise  magistrates  aright,  and  protect 
them  from  actions  for  technical  inegnlantiej. 

Country  clerks  are  differently  placed  to 
poUce  clerks,  who  act  under  legally-educat<a 
magistrates,  and  whose  jurisdiction  does  not 
embrace  parochial  assessments  appe^s,  orders 
of  removal,  bastardy  case?,  game,  labouren 
wages,  and  other  cases  of  difficulty. 

ft  is  in  direct  opposUion  to  the  9th  wrtK«  o 
the  government  bill  of  last  year,  which  was 
founded  on  the  report  of  two  commissions,  one 
as  to  county  rates,  and  the  otiier  as  to  the  cri- 
minal law. 


We  would  also  call  the  attention  of  our 
readers  to  the  6th  clause  of  ^^^ J'"; ''^*^,, 
provides  that  the  persons  qualified  to  mi 
the  office  of  justices*  clerk  «hall  be--either 
attorneys  of  one  of  the  superior  courts  (W 
common  law  at  Westminster,  or  persow 
who  shall  have  been  articled  for  at  east  ^ 
years  to  a  clerk  of  the  peace  or  a  clerk  ^o 
the  justices  of  a  division;  except  persons 
usually  acting  as  clerk  to  Uie  justice 
before  the  passing  of  this  act.  and  certitiea 
by  the  justices  to  be  suffidenUy  qM»n«J 
by  experience  and  knowledge  to  peiftnn 
the  duties.  .    .  .  . 

In  the  former  bill  it  was  required  m 
the  clerks  should  be  attorneys  of  5  ye«» 
standing.  We  think  the  abided  derK 
should  be  examined  and  admitted,  anfl  » 
fact  that  the  office  should  be  confined  to 
admitted  attorneys.. 


SELECTIONS  FROM  CORRESPON- 
DENCE. 

EXAMINATION  PaiZBS. 

SiR,-Havinff  been  for  some  Y^J^i 
stant  reader  oFyour  valuable  P^btom^ 
have  with  pleasure  noticed  an  evident  desire 
your  part  to  promote,  by  ^^f^'f^^^ 
pages,  the  different  interests  o^-^lLTSla 
rea^de;s.  Such  bring  the  case,  I  trart  to  fijd^^^ 
place  in  them  by  which  to  call  the  attentio^ 
those  whom  it  may  concern  to  the  nci, 
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though  often  mooted,  notbisg  has  as  ytt  been 
detennined  upon,  with  respect  to  awarding 
prizes  at  the  legal  examinations,  or  any  actual 
steps  taken  to  secure  that  object.  I  am  aware 
that  there  are  still  some  opponents  to  this  mea* 
snre,  but  I  have  yet  to  be  convinced  that  any 
of  the  argimients  thef  have  brought  forward 
are  well  founded,  and  I  cannot  understand 
why  a  system  which  is  universally  adopted  in 
the  other  professions,  should  be  denied  to  one, 
the  students  of  which  more  than  those  of  any 
other,  need  some  hope  of  distinction,  or  other 
sdmiUative  inducement,  to  cheer  them  on  their 
dreaiy  journey  through  the  intricate  mases  of 
the  law. 

Our  profession  has  long  been  noted  for  its 
supineness,  and  a  reluctance  to  admit  of  any 
deviation  from  the  beaten  path.  I  earnestly 
exhort  the  rising  generation  of  attorneys  to 
shake  off  this  lethaigy  of  their  forefathers,  con- 
vinced that  in  this  instance  a  beginninff  only  is 
wanted,  and  which,  if  fitly  made,  wiU  ensure 


By  the  rules  regulating  the  examinations, 
the  examinera  are,  I  presume,  the  parties 
through  whom  any  alteration  therein  must  be 
effected :  I  would  therefore  suggest  that  they 
should  be  respectfully  requested  to  take  the 
matter  into  consideration;  and  having  done  so, 
at  once  declare  whether,  in  their  opinion, 
granting  distinctions  to  some  few  of  the  candi- 
dates would  have  the  beneficial  effect  its  advo- 
cates imagine,  and  if  so,  arrange  the  manner 
in  which  the  plan  may  be  best  carried  out ;  if, 
on  the  contrary,  it  should  appear  to  them 
better  for  the  examinations  to  be  continued  in 
their  present  shape,  their  determination  so  to 
continue  them  would,  I  should  hope,  set  the 
matter  finally  at  rest 

P.  W.  D. 


SHARS-BR0KBR8   PRBPARmo  TRANflFBRS. 

The  latter  end  of  Januarv  I  submitted  to  you, 
under  the  signature  of  "  An  Old  Subscriber," 
a  question  as  to  the  legality  of  share-brokers 
preparing  and  getting  executed,  the  transfer  of 
railway  stock,  which  appeared  in  the  Legal  Ob- 
server on  the  1st  of  February,  p.  263.  I  have 
with  some  impatience  referred  to  the  subse- 
quent numbera,  and  have  not  vet  seen  any 
answer,  or  indeed  notice  taken  of  the  subject, 
as  I  hoped  the  importance  of  it  to  the  profession 
would  have  elicited.  You  will  excuse  me  call- 
ing this  to  your  attention.  I  trust  there  may 
exist,  or  hereafter  be  provided,  some  remedy  to 
prevent  the  interfiBrence  of  non-professional 
men  encroaching  on  the  practice  of  the  attor- 
ney, whose  business  has  already  had  too  many 
inroads  made  upon  it 

Am  Old  Subscribbr. 


HOUSE  OF  LORDS'  REPORTS. 

BVIDBNCB. — rORBIGN   LAW. 

Thb  recently  published  number  of  Messra 


Clark  and  Fmnelly's  Reports  of  appeal  cases  in 
the  House  of  Loras,  contains  a  very  consider- 
able amount  of  useful  and  interesting  matter. 
We  shall  direct  attention  in  the  first  place  to 
the  Sussex  Peerage  case,  in  which  sundiy  points 
of  great  consequence  to  the  law  of  evidence 
were  resolved  and  determined'.  Our  readers 
will  remember,  that  the  petition  addressed  to 
her  Majesty  by  Colonel  D'Este,  the  son  of  the 
the  late  Duke  of  Sussex,  claiming  the  peerage 
dignities  of  his  fiither,  came  before  the  Lonrs 
committee  for  privileges,  upon  a  reference  from 
the  crown,  in  the  late  session  of  parliament. 
The  question  was,  whether  the  marriage  of  his 
Ro}'al  Highness  with  the  Lad^  Augusta 
Murray  htd  been  valid,  regard  being  had  to 
the  provisions  of  the  Royal  Marriage  Act,  the 
12  Gieo.  3,  c.  11 ,  whereby  it  is  provided  that  no 
descendant  of  George  II.  shall  be  capable  of 
contracting  matrimony  without  the  previous 
consent  of  the  crown,  and  that  any  marriage 
had  without  such  consent  shall  be  void.  We 
do  not  mean  to  discuss  the  great  constitutional 
^  lestion  involved  in  this  statute — ^but  after 
giviuff  shortly  the  substance  of  the  controveray 
raised  bv  the  claimant,  and  the  determination 
thereof  oy  the  committee,  we  shall  proceed  to 
consider  the  legal  points  incidentally  decided. 

The  main  fact  appeared  to  be,  that  the  mar- 
riage of  the  duke  was  solemnised  at  Rome,  in 
the  year  1793,  by  the  Rev.  Mr.  Gunn,  a  regu- 
larly ordained  clergyman  of  the  Church  of 
England ;  the  ceremony  being  duly  consum- 
mated according  to  the  rubric  of  that  church  in 
all  respects.  It  was  therefore  contended  to  be 
valid,  as  being  in  conformity  with  the  provisions 
of  Lord  Hardwick's  General  Marriage  Act,  the 
26  Geo.2,  c.  33 ;  and  although  the  Royal  Mar- 
riage Act  would  no  doubt  have  afinected  it  if 
celebrated  in  England,  or  in  any  of  the  terri- 
tories of  the  British  empire ;  the  question  was, 
whether  the  sUtute  annulled  it  wherever  it 
might  be  contracted,  whether  within  the  realm 
or  without;  upon  this  question  of  law  the 
twelve  judges  were  required  to  deliver  their 
advice  to  the  committee;  and  having  taken 
time  to  consider  it,  they  came  ultimatelv  to  be 
of  opinion,  and  advised  their  lordships  that  the 
prohibitory  words  of  the  act  were  general, — 
"  that  no  one  of  the  persons  therein  described 
should  be  capable  of  contracting  .matrimony.*' 
This  they  held  was  a  general  abstract  prohibi- 
tion ;  constituting  an  incapacity  in  the  duke, 
which  he  carried  with  him  wherever  he  went, 
a^d  which  was  consequently  as  operative  at  Rome 
as  in  England.  The  marriage,  therefore,  was 
bad.  The  committee  for  privileges  agreed  una- 
nimously in  this  view  of  the  matter,  and  it 
was  therefore  resolved  that  the  claimant  had 
not  made  out  his  claim.  This  resolution  was 
by  the  committee  reported  to  the  house,  and  by 
the  house  was  adopted  and  afiirmed ;  and,  as 
the  use  is  in  such  cases,  was  reported  in  due 
form  to  the  Queen  as  the  fount^n  of  honour. 

Now,  in  the  argument  upon  the  bearing  of 
this  case,  sevend  pomts  arose,  the  decision  of 
which  ought  to  be  made  known  to  the  prac- 
titioner, and  as  the  reports  of  Messrs.  Clark 


446 


House  ofLordt^  Reports. 


and  Finnelly  are  not  in  every  hand,  we  think  a 
precis  of  these  adjudications  will  prove  not  un- 
acceptable to  the  profession.  And  here  let  us 
observe,  that  the  proceedings  upon  peerage 
cases,  are  in  their  nature  strictly  judicial.  So 
that  the  determinations  of  the  committee  for 
privileges,  especially  when,  as  in  the  present 
instance,  they  are  confirmed  by  the  house, 
have  the  same  authority  as  if  originally  pro- 
nounced by  the  house  itself,  sitting  avowedly 
in  the.exercise  of  its  pre-eminent  judicial  func- 
tions. 

llie  first  question  was,  whether  the  marriage 
was  good  by  the  law  of  Rome — ^and  from  the 
argument  of  Sir  Thomas  Wilde  on  behalf  of 
the  claimant,  it  would  appear  at  the  outset  to 
have  been  the  opinion  of  that  learned  person, 
that  the  law  of  Rome  did  not  recognize  any 
marriage  not  celebrated  according  to  the  Ro. 
man  Catholic  ritual.  On  that  assumption  he 
fieems  to  have  been  driven  to  admit  that  the 
duke's  marriage  with  Lady  Augusta  Murrky 
would  have  been  held  invalid  at  Rome,  inas- 
much as  it  was  solemnized  according  to  the 
English  ritual.  But  upon  going  into  evidence, 
a  witness  was  produced  by  the  claimant,  to 
prove  the  law  of  Rome  on  this  point.  That 
witness  was  the  learned  and  well-known  Dr. 
Wiseman,  who  stated  himself  to  be  a  Roman 
Catholic  bishop,  and  coadjutor  to  the  bishop 
who  is  vicar-apostolic  to  the  central  district  of 
England  at  present.  His  evidence  was  objected 
to  by  the  Attorney-General,  on  the  ground  that 
he  was  not  a  professional  lawyer ;  nor  had  he 
any  peculiar  means  of  legal  knowledge  to  ren- 
der his  testimony  admissible  in  the  character 
of  a  skilled  witness,  competent  to  prove  foreign ! 
law  as  matter  of  fact.  This  objection  being 
formally  taken,  it  became  necessary  to  qualify  \ 
the  i^dtness  before  receiving  evidence  from  him.  I 
In  his  examination  he  said,  "  I  have  had  no 
personal  experience  of  the  administration  of  the  i 
.  law  at  Rome.  I  have  studied  the  canon  law. ! 
I  have  not  gone  through  a  regular  course  of 
canon  law,  but  for  the  discharge  of  my  duties 
it  has  been  necessary  that  I  should  make  myself 
acquainted  with  the  canon  law  upon  all  points 
upon  which  it  is  applicable  to  matrimonial 
cases,  so  as  to  form  mv  own  opinion  upon  the 
subject.  I  have  gone  torough  the  studies  usual 
for  ecclesial^ticR,  but  not  for  ecclesiastical 
lawyers.  I  have  not  gone  through  such  a 
course  of  study  as  would  qualify  me  to  be  a 
judge  in  the  ecclesiastical  tribunals.  I  have  no 
means  of  knowing  the  law  upon  this  subject 
more  than  any  other  learned  catholic  ecclesiastic. 
I  have  been  appointed  an  ecclesiastical  judge  in 
this  country  by  the  court  at  Rome,  as  any  other 
bishop  or  vicar-general  might  be.  All  that 
relates  to  matrimonial  cases  would  come  of 
course  before  me  in  my  present  office,  and  I 
should  dispose  of  them  by  the  canon  law  of 
Rome.  I  govern  myself  by  that  law  in  my  de- 
cisions. I  should  be  obliged  to  decide  upon 
the  law  of  Rome,  or  of  other  catholic  countries, 
in  the  case  of  catholics  marrying  nrotestants 
who  come  within  my  jurisdiction.    It  would  be 


my  difty  to  decide  with  respect  to  them.  Mr 
decision  would  be  of  authority  till  reversed.  1 
have,  during  my  residence  in  England,  fre. 
quently  exercised  this  jurisdiction.  I  bm 
authority  to  determine  whether  a  marriage  be- 
tween two  catholics  is  or  is  not  valid.  The 
tribunals  at  Rome  would  respect  my  decimoos, 
and  act  upon  them.  My  jurisdiction  is  entirely 
confined  to  spiritual  censures,  and  to  coase- 
quences  of  an  ecclesiastical  character;  not 
affecting  property  or  civil  rights,"  .\t  the 
conclusion  of  the  examination,  the  Lord  Cka- 
cellor,  (expressing  the  opinion  of  the  commit- 
tee,) said,  "  The  witness  comes  within  the 
description  of  a  person  peritus  virtute  ofiM," 
The  result,  therefore,  was,  that  bishop  Wiseman 
was  held  learned  by  xvcine  of  his  office;  aod 
he  was  admitted  accordingly  to  prove  the  law 
of  Rome  on  the  point  in  hand,  as  a  scientific 
witness.  So  that  according  to  his  decisbn,  it 
is  not  always  necessary  that  a  man  called  as  a 
witness  to  prove  foreign  law  shall  have  been 
educated  in  the  legal  profession.  The  Attorney 
or  Solicitor-General  for  a  colony,  (a  case  put 
by  one  of  the  law  lords),  shall,  by  virtue  of  his 
office,  be  held  competent  to  prove  the  law  of 
that  colony ;  although  he  perhaps  never  studied 
the  law,  or  turned  his  mind  to  it  in  any  way 
until  he  received  his  official  ajjpointmcnt.  But, 
on  the  other  hand,  mere  learning  or  intelHgence 
exhibited  by  the  witness  will  not  be  sufficient 
He  must,  we  apprehend,  either  belong  to  the 
legal  profession,  or  have  such  an  appointment 
as  may^  justify  the  court  in  holding  that  be  is 
peritus  virtute  officii^ 

The  bishop  having  in  this  way  been  admitted 
as  a  competent  witness,  he  proved  that  by  tbs 
law  of  Rome  the  marriage  of  the.  Duke  and 
Lady  Augusta  Murray  was  valid. 

Another  point  arose  upon  Dr.  "Wiseman's 
examination,  which  was,  whether,  to  refresh 
his  memory  or  to  correct  or  confirm  his  opinio^ 
he  might  refer  to  foreign  law  authorities.  The 
decision  of  the  committee  was  thus  expressed 

•  Tiegina  v.  Dent,  1  Car.  &  Kir.  9r.  In  this 
case  Mr.  Justice  Wightman,  at  nisiprvtf,  held 
it  not  essential  that  a  witness  called  to  ^xife 
foreign  law  should  be  at  all  connected  with  the 
legal  profession.  Accordingly,  the  law  of 
Scotland  as  to  marriage  was  stated  by  one 
whose  causa  sdentia:  consisted  of  no  more  than 
this,  namely,  that  he  was  bom  and  educated 
in  Scotland,  and  had  resided  there  till  be  ww 
twenty  years  old.  Upon  this,  foondation  m 
asserted  nimself  to  be  acquainted  with  ^.^ 
of  Scotland;  and  the  learned  judge  admitW 
his  evidence,  with  the  entire  approbation  of  tw 
coun^l  on  both  sides. 

We  must  observe  that  this  case  ^^.?^ 
cited  as  an  authority  for  examining  B»hop 
Wiseman,  the  Lord  Chancellor  said,  •»  I W" 
to  say  at  once  that  it  is  the  universal  opiw* 
both  of  the  judges  and  the  brds  that  the  ci* 
represented  to  have  been  decided  by  Mr.  Justw* 
Wightman  is  not  law." 
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by  the  Lord  Chancellor:  "The  witness  may 
correct  aod  confirm  his  recollection  of  the  law, 
though  he  is  the  person  to  tell  us  what  it  is." 
A  skilful  and  scientific  man,  therefore,  in 
proving  a  forei^  law,  may  refer  to  books  to 
assist  him  in  hi€  evidence,^ 

We  shall  resume  the  consideration  of  this 
part  of  Messrs.  Clark  and  Finnell/s  Reports  in 
a  future  number. 


RECENT  DECISIONS   IN  THE   SUPE- 
RIOR COURTS. 


SrOrH  (ErtattctUor. 


CAVBAT  AOATN8T  A   CHARTKR.  —  MODK 
PROCEBDING.* 


OF 


On  a  caveat  entered  against  a  patent  for  an 
invention,  it  is  the  usual  course  for  tkepro* 
posed  patentee  to  present  a  petition  to  the 
Lord  Chancellor  to  discharge  the  caveat 
and  affix  the  great  seal.  Where  a  caveat  was 
entered  against  a  charter  of  incorporation,  it 
was  held  to  be  a  more  convenient  course  to 
proceed  by  petition  than  by  motion. 

Mr.  Russell  —  There  is  a  matter  which 
much  presses,  and  in  which  the  public  con- 
venience is  concerned,  and  by  which  the  execu- 
tion of  the  duties  imposed  by  tlie  act  of  6  &  7 
Vict.  c.  73,  on  the  Law  Society,  is  suspended. 
In  consequence  of  a  caveat  which  has  been 
entered  against  putting  the  great  seal  to  a  new 
chwter,  which  has  been  approved  of  and  com- 
pleted up  to  the  point  of  afiixing  the  great 
seal,  the  functions  of  the  corporation  are  sus- 
pnended.  We  have  given  notice  to  the  other 
side  that  we  should  mention  it,  and  I  have  to 
.  ask  your  lordship's  permission  that  we  may  now 
be  allowed  to  bring  on  that  caveat. 

Mr.  J.  Parker, — I  appear  for  Mr.  Ripley, 
wbo  has  entered  the  caveat,  and  I  apprehend 
the  only  regular  manner  of  bringing  the  matter 
under  your  lordship's  eye  is  by  a  petition  pre- 
sented bv  the  parties  seeking  for  the  patent, 
stating  ue  case  which  they  consider  entities 
them  to  the  patent,  and  that  would  bring  the 
matter  regularly  under  your  judgment.  I 
have  looked  into  the  cases  in  which  caveats 
have  been  entered  to  stay  proceedings  on  a 
patent,  and  I  have  not  been  able  to  find  anv 
where  the  thing  has  been  opposed,  in  whicn 
the  regular  course  was  not  to  bring  it  under 
the  notice  of  the  great  seal  by  petition.  In 
the  matter  of  O'Reilly,  before  Lord  Thurkiw, 
(1  Ves.  Jun.  112,)  which  was  an  application  for' 


^  See  also  Baron  de  Bode's  case  in  the 
Queen's  Bench,  *20th  June,  1844,  not  yet  re- 
ported. 

*  This  report  has  been  taken  from  the  short- 
hand writers  notes. 


a  patent  stopped  by  caveat,  a  petition  had  been 
presented.  In  all  cases  in  which  a  party  op- 
posing a  patent  has  entered  a  caveat,  as  far  as 
I  have  been  able  to  find,  the  parties  soliciting 
the  patent  have  presented  a  petition  to  have 
that  caveat  withdrawn ;  and  that  is  the  regular 
way  in  which  the  matter  has  been  brought 
under  the  consideration  of  the  court. 

Mr.  Russell, — In  the  case  of  a  patent,  the 
party  applying  for  it  applies  for  a  privilege 
which  is  to  affect  the  rights  of  the  rest  of  her 
Majestv's  subjects,— it  is  to  acquire  a  benefit  to 
himself  at  the  expense  of  others ;  but  that  has 
no  application  to  the  case  of  a  charter. 

The  Lord  Chancellor,  —  A  charter  comes 
before  me  in  the  ordinary  course,  after  it  has 
been  approved  of  by  the  Attorney  and  Solici- 
tor-General. I  look  at  the  chapter,  and  see 
whether  it  is  proper  that  the  charter  should  be 
granted. 

Mr.  Russell,— And  more  than  that,  my  lord, 
it  must  bear  the  sign  manual. 

The  Lord  Chancellor, — It  must  go  through 
all  the  regular  stages,  of  course.  Before  I  affix 
the  great  seal,  I  consider  the  charter  and  exa- 
mine it,  and  see  whether  there  is  any  objection 
to  it.  If  anybody  can  point  out  any  objection, 
it  does  not  pass  the  great  seal.  It  is  not 
necessary  that  there  should  be  a  petition  to  me 
praying  me  to  put  the  great  seal  to  it— -that  is 
quite  out  of  the  course. 

Mr.  J.  Parker. — This  is  a  case  involving 
matter  of  considerable  importance  as  to  private 
right. 

The  Lord  Chancellor, — It  onght  to  be  put 
in  such  a  shape  that  it  may  be  deliberately 
considered. 

Mr.  Russell. — It  is  at  this  moment  in  such  a 
shape.  We  gave  them  notice  five  days  ago, 
and  our  affidavits  were  all  filed  then. 

ITie  Lord  Chancellor. — I  do  not  know  of 
any  instance  of  a  caveat  bein^  lodged  against  a 
charter.  Anybody  may  give  information  to  me 
that  it  is  not  proper  to  pass  the  charter  on  any 
reasons  they  may  allege. 

Mr.  J.  Parker, — I  should  submit  to  your 
lordship  that  one  side  or  the  other  must  have 
some  constat  before  your  lordship,  raising  some 
issue.  The  case  of  O'Reilly  was  not  a  patent 
for  an  invention,  but  a  patent  to  the  patentee 
of  a  theatre.  These  letters  patent  involve 
many  very  important  matters  of  private  right, 
no  less  a  question  than  this,  whether  it  is  com- 
petent for  the  majority  of  the  body  to  disregard 
the  constitution  of  the  old  charter. 

Mr.  Russell. — No  question  of  that  sort  at  all 
arises.  Looking  into  the  state  of  the  thing  as 
it  appears  from  the  dates,  it  appears  from  the 
privy  seal  that  the  old  charter  was  surrendered 
on  tne  22nd  of  February,  and  that  the  surren- 
der was  enrolled  on  the  24th  of  February,  so 
that  there  is  a  complete  end  of  the  old  charter : 
and  it  is  utterly  impossible  that  that  can  be 
undone.  Then  on  the  26th  of  February  this 
gentlenian  who  had  assented,  under  his  own 
hand,  to  dl  the  steps  that  were  taken,  entered  a 
caveat. 


4iB 


5iyMrior  CcmrUi  Lord  CftonMAtfvHZ^^- 


The  Lord  CktmeeUor.r^ThBl  I  kaomp  nothing 
about. 

Mr.  RttsseR, — ^It  will  appear  by  the  affidavits, 
my  lord ;  but  your  lordship  has  this  fact  before 
you,  that  all  the  preceding  steps  have  been 
regularly  taken. 

The  Lord  ChaneeUor. — At  present  I  amtotske 
it  that  the  old  charter  has  been  properly  sur- 
rendered, and  the  sole  question  is  as  to  the 
granting  of  a  new  charter,  and  whether  that 
charter  is  of  such  a  nature  as  that  I  ought  to 
let  it  pass  the  great  seaL 

Mr.  RutseU.—That  is  the  sole  question ;  and 
I  apprehend  that  no  party  can  appear  here  for 
any  private  interest;  we  must  take  it  on  the 
eiasting  state  of  the  diing.  If  anybody  can 
show  it  will  not  be  conducive  to  the  public 
interest,  that  there  is  anv  ground  of  expe- 
diency, notwithstanding  tnat  the  crown  has 
approved  of  it,  and  the  proceedings  have  been 
conducted  regularly  up  to  its  last  stage  without 
any  person  suggesnng  them  to  be  improper^'— 
at  die  last  moment,  when  it  is  before  the  great 
seal,  anybody  may  come  and  show  your  lord- 
ship that  the  charier  should  not  be  granted, 
and  the  public  interest  requires  that  the  great 
seal  should  not  be  put  to  the  charter,  but  they 
can  do  nothing  more. 

Mr.  J',  ParAeer.— This  took  place  in  the  pre- 
sent case.  Two  of  the  membm  of  the  society, 
knowing  of  the  intention  to  surrender  the  old 
charter,  file  a  bill  in  this  court,  and  obtain  an 
injunction,  on  the  ground  of  their  private  right 
to  restrain  the  body  from  surrendering  the 
charter. 

The  Lord  ChaneeUor.^WdU  what  was  the 
result  of  that  i 

Mr.  J.  Porto-.^The  result  of  that  was,  that 
it  tied  the  hands  of  my  friend  Mr.  Russell's 
clients ;  but  those  two  plaintiffs,  who  I  say 
stood  precisely  in  the  same  situation  as  Mr. 
Ripley,  withdrew  the  injunction  at  the  eleventh 
hour,  and  allowed  the  patent  to  pass  without 
giving  the  opportunity  to  Mr.  Ripley  to  inter- 
pose. 

Mr.  Biu&dl.'-l  have  Mr.  Ripley's  assent, 
in  his  own  hand-writing. 

Mr.  J.  Parker. — Mr.  Ripley  says  that  a  cer- 
tain definite  share  of  the  propertv  of  this  insti- 
tution belongs  to  him ;  before  tney  surrender 
the  old  charter,  diey  assign  that  property  to 
trustees,  who  now  hold  it  in  trust  to  reconvey 
it  to  the  body  when  the  new  oharter  is  granted ; 
if  that  is  done  it  will  be  destractive  of  his  in- 
terest, as  at  this  moment  Mr.  Ripley  has  rights 
of  property  in  that  property  wluch  is  held  by 
these  trustees;  the  instant  the  charter  is 
oranted,  the  property  will-  be  reconveyed,  and 
nis  right  of  property  will  be  destroyed. 

Mr.  Russell, — We  have  nothing  to  do  with 
that  on  the  present  occasion.  If  these  trustees 
hold  any  propertv  in  which  Mr.  Ripley  has  an 
interest,  they  will  be  answerable  to  him;  the 
charter  does  not  afifect  die  liability  of  the  tras- 
tess. 

Mr.  J.  Parker, — I  think  your  lordship  will 
see  the  inconvenience  of  discussing  this  now. 
In  patents  for  inventions  and  patents  for  li- 


censes to  thedres  the  patentee  presenU  his 
petition. 

The  Lord  ChancMw. — In  the  spedal  juris- 
diction  I  have  to  exercise,  for  instance,  in  the 
case  of  a  visitor,<-HHrhen  I  act  as  visitor  for  the 
crown,  it  comes  before  me  always  in  the  sh^ie 
of  a  petition. 

Mr.  12iisfcfl.r— Becaoae  there  is  no  other 
mode  of  briiiging  the  facts  before  the  conrt. 
That  charter  is  now  before  your  lordship  for 
consideration ;  some  person  comes  in  and  sug- 
gests that  die  great  seal  ought  not  to  be  put 
to  it  by  caveat. 

The  Lord  CSCnorflor.— 'There  was  a  former 
charter,  that  charter  has  been  surrendered,  and 
the  surrender  has  been  enrolled,  and  on  that 
vou  apply  for  a.new  charter,  and  a  caveat  has 
oeen  entered  on  some  grounds  which  I  do  not 
at  present  enter  into.  Those  are  facta  to  be 
brought  before  the  court.  I  tlunk  you  had 
better  bring  them  before  the  court  on  petition. 

Mr.  Ru^elL — If  your  lordship  dnnka  a  peti- 
tion is  the  more  convenient  course. 

The  Iiord  Cftomsstfor.— I  diink  that  will  be 
the  more  convenient  course. 

It  was  then  arranged  that  the  case  should  be 
heard  on  petition  on  an  eaity  day. 

In  the  matter  of  a  caveat  against  a  durter  to 
the  Sodelf  ef  Attorms^Of  5di  March,  1845. 

[The  caveat  was  withdrawn  before  the  hear- 
ing, and  the  charter  passed  the  great  seal  on 
the  14th  Mareh.] 


Soils  ffovtt. 

\Repwted  hf  SAinysii  MilLbb,  Eso.,  JBar- 
risfer-af-i(Ens.] 

BOLICITOn    AND    ClilBNT.  —  TAXATION    OP 
C08T8.-~C0N8TRnCTI0N  OF    6    &  .7  ViCT. 

C.  73« 

An  order  of  course  may  bt  obtained  for  tak- 
ing a  solioUors  biU,  although  more  tkam  a 
month  mag  have  elapsed  since  its  deSnerg^ 
prodded  it  have  not  been  paid. 

This  was  a  petition  to  set  aside  an  order  of 
course  which  had  been  obtained  to  tax  certain 
bills  of  costs  of  the  petitioner,  for  irreg^ilari^. 
The  petition  stated  tnat  the  petitioner  hadbevi 
employed  by  the  respondent  in  the  completion 
of  various  salea  by  auction  of  property,  whidi 
had  been  sold  in  lots,  for  upwards  of  3O,000JL; 
that  the  titles  to  several  of  die  lots  were 
very  complicated ;  that  before  the  sales  were 
all  completed  the  respondent  repeatedly  applied 
to  the  petitioner  fbr  an  account  of  his  coatt  in 
rdation  thereto,  and  that  he  caused  a  InU  cob- 
taining  a  portion  of  such  costs  to.  be  made  oot 
previously  to  the  sales  being  completed,  and 
subsequently  another  bill  containing  another 
portion ;  but  that  in  consequence  of  die  mgent 
applications  of  the  respondent,  the  bills  west 
made  out  in  great  haste,  and  upon  reference  to 
the  drafts  of  them  since  the  same  ware  made 
out,  the  petitioner  had  discovered  many  errors 
and  omissions  which  would  occasion  consider- 


Superior  QmriB:  Vke-(^miu9m  ^r-Quen't  Bmeh. 
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alilelossto  bim  if  tlie  l^s  ataald  be  taoM] 
wilhoDt  mcb  ernin  being  corrected  asd  snp. 
plied.  The  petition  ako  stated  that  the  peei.> 
tioner  had  been  for  several  years  past  the  coi»- 
ikientxal  adviser  and  solicitor  of  tbe  respondent 
and  hts  famth|r,  who  had  preriooBly  paia  several 
of  his  bills  withont  objection,  and  tnat  he  bad 
in  several  instances  reduced  the  charges,  in  the 
biUs  now  sought  to  be  taxed,  below  the  amounts 
which  he  would  have  been  entitled  to  charge, 
in  the  full  expectation  that  sudi  bills  would  be 
settled  withont  taxation,  particularly  as  Ae  ee*- 
spondent  had  alwaya  expressed  hiaself  highly 
satisfied  with  the  conduct  of  tfte  peCitioDer  in 
the  ournagement  and  completion  of  the  sdes. 
The  petkbn  then  slated  that  on  the  SlsC  of 
February,  1845,  the  petitioner  was  served  with 
an  order,  which  had  men  obtained  as  of  course, 
dated  the  19^^  of  that  month,  for  the  taxaition 
of  the  petitioner's  bills,  in  wfaieb  tt  was  stated 
that  such  bills  were  deMvered  in  the  months  of 
October  and  December  \bbL  The  bills  amounted 
to  1957/.  12j.  lOrf. 

Mr.  Miller,  in  support  of  the  petition,  re- 
ferred to  the  38tb  section  of  the  act  under 
which  the  order  had  been  obtained,  bv  which  it 
was  enacted,  that  in  ease  application  snould  not 
be  made  for  taxing  a  bill  within  a  month  after 
its  detivery,  it  should  be  lawfid  for  sueh  refer- 
ence to  be  made,  either  upon  the  apoHcation 
of  the  solicitor  or  of  the  party  chargeable,  wkk 
sueh  directions  and  subject  to  sueh  eondkiom  as 
the  court  or  judge  making  such  reference  should 
think  proper,  and  contended  that  an  order 
could  not  DC  obtained  for  taxation  of  a  bill  of 
costs  after  the  expiration  of  a  month  from  the 
drivrery  of  the  bill,  without  a  speeial  applica- 
timu  He  also  cited  /n  re  Becks  and  Fhwer,  5 
Beav.  406. 

The  Master  of  the  Rotts  said  he  had  settleda 
general  form  of  order  applicable  to  cases  where 


taxation  was  applied  for  after  the  expiration  of 
a  month,  and  the  bill  bad  not  been  paid,  and 
that  the  order  made  in  this,  ease  waa  in  the 
form  so  setded. 

Mr.  Miiler  submitted  that  this  waa  a  case 
reqnirinff  special  directions  and  conditions 
applicable  to  the  particular  circumstances, 
iraich  could  not  be  provided  for  by  any  general 
ovder,  and  that  the  order  sought  to  be  dis- 
charged did  not  contain  any  special  direction 
or  condition. 

The  Master  of  the  BoUs  said,  tiiat  the  order 
provided  that  the  Master's  report  was  to  be 
procured  within  a  month,  (unless  the  Master 
should  certify  that  further  time  was  necessary 
to  enable  him  to  make  his  report,)  or  that  the 
order  should  be  of  no  eifeet— whidi  was  a 
special  direction.  His  lordship  said  he  mu 
tnerefore  dismiss  this  petition;  but  the  petitioner 
might  present  another  petition  setting  forth  the 
alterations  and  additions  he  wished  to  make  in 
the  bilb  which  had  been  delivered,  and  if  there 
appeared  to  be  iust  grounds  for  making  them, 
the  ooBTt  would  allow  them  to  be  mada^ 

He  GaiiskeO,  March  IStfa,  I»45.» 


Vkf4r|«iallbr  Ollgvnt. 

[lUportad  hy  J.  H.  Cooxa,  Stq^  Banitter  mt  Law,] 

MTH  OBDKR  OF  A170U8T  1841. — AFFIDAVIT 
OF  8ERVTCB. — ^PnACTICB.— HUSBAWD  AND 
WIFB. 

An  ajSSdmi  stating  that  a  copy  of  the  bUl  had 
been  served  t^MW  the  hmband  and  wife,  by 
sermng  the  copy  upon  the  husband  in  the 
pretence  of  the  latter  at  the  htusband^s  dwel- 
ling house:  Held  sufficient,  upon  a  ntotion 
mmder  Me  24tk  order  of  1841. 

Mr.  HeatJifield  moved  for  leave  to  enter  the 
usual  memorandum  of  service  of  a  copy  of  a 
bin,  under  the  23rd  and  24th  order  of  August 
1841,  upon  the  defendants  being  husband  and 
wife,  the  subject  matter  of  the  suit  not  relating 
to  the  wife's  separate  estate.  The  statement  in 
the  affidavit  was  "that  the  witness  had  per- 
sonaUy  served  the  husband  and  wife  with  a  true 
copy  of  the  bill»  by  personally  delivering  the 
same  to,  and  leaving  it  with  the  husband,  in 
the  presence  of  his  wife,  at  his  dwelling  house." 
Parsons  v.  Steel,  13  Law  Jour.,  N.  S.,  389 ;. 
Kent  V.  Jacobs,  5  Beav.  48. 

His  Honour  made  the  order. 

Bailey  v.  Thr^aU.    March  4, 1845. 


QttfCB'9  Veiifl. 

(Before  the  Four  Judges.) 

[Reported  by  John  Hambrton,  Esq.,  Bar- 
rister  at  Law,"] 

PROCBBDINOS  AT  QUABTBR  SBS8I0N8  VITI- 
ATBD,  WHBRB  MAGISTBATBg  TAKB  PABT 
IK  THB  DTSCTTMIOW. 

A  court  is  improperly  constituted  where  any 
of  the  members  interested  in  the  decision, 
take  part  in  tie  proceedings. 

Where,  on  an  appeal  to  the  quarter  sessions 
against  an  order  mads  by  two  magistraies. 


[•  It  is  highly  important  to  the  profession 


that  the  general  order  referred  to  in  the  above 
case  ^ould  be  generally  known,  for  anv  one 
reading  the  woros  of  the  act  might  be  induced 
to  believe  that  the  proviso  for  not  making  an 
order  for  taxation  after  the  expiration  of  a 
month  from  the  time  of  a  bill  bem^  delivered, 
without  special  directions  or  conditions,  had 
been  inserted  for  die  protection  of  solicitors,  sa 
as  to  give  them  the  opportunity  of  suggesting 
such  directions  and  conditions  as  mignt  meet 
the  justice  of  each  particular  case;  and  it  is 
submitted,  with  great  deference,  that  if  any 
general  orders  are  to  be  made  imder  the  act, 
they  should  be  issued  by  all  the  courts  ap- 
pointed to  carry  the  act  into  executbn ;  for  we 
are  informed  a  different  rule  has  been  laud  down 
at  law  with  reference  to  apjjlicationa  of  the 
above  description.  Since  writing  the  above, 
we  have  been  informed  that  the  decision  in  12e 
Qaitskell,  is  likely  to  become  the  subject  of  ap- 
peal.— Ed.] 
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under  the  4  ^  5  Viet,  c,  59s  s*  \,for  pay' 
ment  by  a  parish  surveyor  of  a  sum  qf  money 
to  the  commissioners  of  a  turnpike  trust,  the 
sessions  confirmed  the  order  j  and  it  ap- 
peared that  one  of  the  magistrates  on  the 
bench  was  a  mortgagee  of  the  turnpike  tolls, 
and  that  another  was  one  qf  the  magistrates 
who  made  the  order,  and  therefore  a  re- 
spondent in  the  appeal,  but  who  left  the 
court  before  the  case  was  decided;  this 
court  quashed  the  order  of  sessions, 

A  RULE  nisi  had  been  obtained,  calling  upon 
the  defendants  to  show  cause  why  a  certiorari 
should  not  issue,  to  bring  up  an  order  made 
by  magistrates  at  quarter  sessions.  It  appeared 
by  affidavit,  that  an  order  had  been  made  under 
the  hands  and  seals  of  two  magistrates  of  the 
county  of  Hertford,  (the  Rev.  H.  Morris,  clerk, 
and  J.  G.  Fordham,  Esq.,)  directing  a  sum  of 
money  to  be  paid  by  the  surveyor  of  highwavs 
for  tlie.  parish  of  Bygfave  in  that  county,  to  the 
commissioners  of  the  Baldock  and  Boumbridge 
.tumpipe  trust  or  their  treasurer,  under  the  4  & 
5  Vict.  c.  59,  s.  1.  An  appeal  was  entered 
against  this  order,  which  came  on  to  be  tried  at 
the  Hertfordshire  spring  sessions  before  the 
deputy  chairman,  when  the  chairman,  (the  Mar- 
quis of  Salisbury),  declined  to  try  the  appeal,  it 
being  suggested  that,  he  was  a  large  landowner 
in  the  pansh.  At  the  time  of  the  appeal,  two 
magistrates,  J.. G.  Fordham  and  R.  Fitc)ohn, 
Esqs.,  were  present  on  the  bench.  Mr.  Ford- 
ham was  a  respondent,  being  one  of  the  magis- 
trates by  whom  the  order  was  made;  and  it 
was  alleged  that  he  was  seen  during  the  trial 
in  conversation  with  other  magistrates  on  the 
bench,  and  it  was  believed  from  his  manner  that 
he  was  consulting  with^them  on  the  subject  of  the 
appeal.  Mr.  Fordham  stated  in  his  affidavit  that 
he  left  the  court  before  the  appeal  was  concluded, 
and  that  he  did  not  take  any  part  in  the  determi- 
nation of  the  court  thereon.  Mr.  fltzjohn  was 
at  the  time  a  creditor  of  the  Baldock  and 
Bournbridpre  turnpike  trust,  and  money  was 
owing  to  him  on  the  security  of  those  tolls ;  but 
he  alleged  in  his  affidavit  that  he  took  no  active 
part  in  the  merits  of  the  appeal ;  that  he  gave 
a  vote  as  a  magistrate,  as  he  conceived  he  had 
a  right  to  do ;  and  that  after  the  hearing,  when 
the  court  retired  to  consider  their  judgment, 
be  voted  in  favour  of  confirming  the  order,  and 
that  out  of  ten  magistrates  who  retired,  all  ex- 
cept two  gave  similar  votes. 

Mr.  Wordsworth  showed  cause. 

An  objection  is  taken  to  the  decision  of  the 
magistrates  at  quarter  sessions,  on  the  ground 
that  the  court  was  improperly  constituted,  be- 
cause two  magistrates  had  taken  part  in  the 
proceedings  who  were  interested  in  the  subject- 
matter  of  the  appeal.  The  facts,  as  they  ap- 
pear on  the  affidavit,  do  not  justify  the  court 
In  drawing  such  an  inference.  A  charge  of 
this  sort  against  magistrates  ought  to  be  clearly 
made  out  and  not  left  to  inference.  The  nature 
of  the  conversation  is  mere  matter  of  surmise, 
and  therefore  not  sufficient  to  call  on  a  magis- 
trate to  explain  his  conduct.    In  Reg,  y.  The 


Cheltenham  Commissioners,^  it  was  held  that  a 
court  was  improperly  constitated  wbere  tiie 
sessions  had  decided  by  a  majoritv  of  deva 
against  eight,  three  of  the  majority  bein^  inter- 
ested ;  but  Mr.  Justice  Patteson  then  eaid,- 
"  I  must  guard  myself,  however,  by  stating  tbt 
I  am  not  at  present  prepared  to  say  that,  m  a 
case  where  one  magistrate  is  interested,  and 
&fty  others  are  not,  the  proceeding  will  neca- 
sary  be  invalid :  I  cannot  go  that  lengtL  The 
magistrate  interested  may  not  recollect  his 
interest."  In  the  present  case  the  court  was 
properly  constituted.  One  magistrate  left  the 
court  before  the  appeal  was  decided,  and  the 
other,  although  he  voted,  had  an  intemt  too 
remote  to  disentitle  him  from  taking  part  in  the 
decision. 

Mr.  Hawkins  was  not  heard  in  support  of  the 
rule. 

Lord  Denman,  C.  J.— In  these  cases  there 
has  been  a  rule  to  bring  up  an  order  of  the 
court  of  quarter  sessions,  and  I  am  very  dearly 
of  opinion  that  this  must  be  brought  ud  for  the 
purpose  of  being  quashed.  I  think  that  both 
the  gentlemen,  whose  names  have  been  brought 
before  us,  were  disqualified  from  taking  part  in 
the  decisionof  thematterunder  the  consideration 
of  the  court  of  quarter  sesaons.  I  think  that 
Mr.  Fitzjohn  was  disqualified  in  consequence 
of  being  one  of  the  creditors  on  the  turnpike 
trust,  for  payment  of  certain  monies  secnred  to 
him  by  mortgage  on  that  trust.  I  am  clearly 
of  opinion,  with  all  proper  deference  to  the 
opinion  alleged  to  have  been  expressed  by  my 
brother  Patteson,  in  the  case  of  %.  v.  Tie 
Cheltenham  Commissioners,^  that  one  party 
taking  part  in  a  discussion  in  a  court  of  jurtce, 
who  at  the  time  has  an  interest  in  the  decwon. 
being  in  one  way  or  the  other  to  be  affected  by 
that  decision,  is  a  circumstanccthatof  itself  viti- 
ates the  whole  proceeding.  I  do  not  enter  into 
any  analysis  of  motives  occurring  on  such  an 
occasion ;  and  it  is  enough  for  me  to  say,  ^ 
the  party  interested  in  the  judgment  took  part 
in  the  discussion,  in  order  for  me  to  declart 
that  in  my  opinion  such  judgment  cannot 
stand.  It  is  clear  that  Mr.  Ford^^^'^? 
party  respondent  in  this  appeal.  He  dm 
made  the  order  which  was  appealed  against 
He  was  a  party  supporting  that  order,  ano 
might  become  liable  to  costs,  and  he  was  a 
party  to  the  order  confirming  that  which «» 
then  brought  into  question.  Thccircumsunces 
of  his  alleged  interference  in  the  discnanon  j« 
quite  sufficient  to  call  on  him  to  state^wtinfliy 
in  what  respect  it  can  be  said  that  he  did  w 
take  part  of  the  decision.  Even  snpposmg  ^ku 
he  did  not  take  part  in  the  actual  decision^- 
still  there  is  something  in  his  conduct  wwa 
we  are  sorry  to  see,  for  he  is  seen  ^^^ 
with  the  other  judges  in  a  case  in  which  be  ^ 
a  party.    It  may  be  said  that  he  did  not  belie« 

himself  to  be  in  fact  a  part>-,bat  ^m^^ 
is  bound  to  be  ertremelv  jealous,  that  mnj 

case  whatever  should  an  interested  p«nf  *V 
part  in  the  judgment    Tb6  prrndfaeu^ 


llhid.4?^ 
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made  here  to  show  that  he  did  so,  is  not  an- 
swered hy  our  heing  told  that  he  left  the  conrt 
before  the  case  waa  finally  concluded,  and  that  he 
did  not  actually  take  part  in  the  final  decision ; 
for  this  is  perfectly  consistent  with  his  having 
influenced  by  his  presence  and  conversation, 
the  justices  who  did  actually  make  that  de- 
cision. 

Mr.  Justice  Pattet(m.—-The  case  of  Reg,  v. 
7%e  Ckelienkem  Commissioners,^  has  been  cited 
to  show  that,  when  that  case  was  before  the 
court,  I  was  of  opinion  that,  unless  a  party 
internted  formed  part  of  the  majority  bjr  which 
a  case  was  decided,  the  fact  of  his  mterest 
formed  no  ground  for  impeaching  that  decision. 
In  that  case,  I  suppose  1  was  not  satisfied  that 
the  party  interestea  had  constituted  one  of  the 
majority,  and  I  seem  to  have  formed  my  opinion 
on  that  ground.    If  I  put  it  on  the  ground  that 
the  intererfence  of  the  party  interested  did  not 
extend  to  taking  part  in  the  actual  decision,  I 
put  it  on  very  unsound  ground.    Whether  a 
court  is  proiMsrly  constituted  or  not,  does  not 
depend  on  whether  parties  interested  fonn  part 
of  the  actual  majonty  of  the  judges  deciaing 
the  case.    To  say  so  would  be  to  lay  down  a 
jmciple   at  once  dangerous  and   unsound. 
When  several  persons  constituting  a  court, 
discuss  a  matter  before  them,  it  is  impossible 
to  sav  what  effect  the  argument  of  one  person, 
whether  he  votes  or  not,  may  have  on  the  other 
members  of  the  court    The  question  really  is, 
not  whether  he  constituted  one  of  the  majority, 
but  whether,  being  interested  in  the  result,  he 
took  any  part  in  the  proceedings.    In  this  par- 
ticular case  it  seems,  that  one  of  the  gentlemen 
was  not  a  creditor  at  the  time,  but  tlmt  he  was 
one  of  the  respondents  in  the  appeal,  and  there- 
fore, ought  not  to  have  taken  any  part  in  its 
decision;  and  when  it  is  said  that  the  only 
objection  to  his  conduct  on  the  bench  is  a  mere 
surmise,  and  therefore,  not  suflficient  to  call  on 
a  magistrate  to  account  for  his  conduct,  the 
answer  is,  that  here  there  is  much  more  than 
surmise,  for  there  is  an  affidavit,  stating  that 
in  the  course  of  the  inquiry,  and  while  this 
appeal  was  going  on,  one  of  the  magistrates 
who  made  the  order  was  in  conversation  with 
some  of  the  other  ma^strates  who  formed  the 
court,  and  were  to  decide  on  the  validity  of  the 
order.    It  is  true  that  no  person  heard  what 
that  conversation  was,  but  it  is  a  strong  primd 
facie  case,  that  if  he  talked  with  the  magistrates 
while  the  matter  was  under  discussion  before 
them,  he  was  talking  with  them  on  the  subject 
which  was  then  under  discussion.    If  he  was 
not  in  conversation  with  them  on  this  subject, 
that  should  have  been  distinctly  shown,  for  the 
fair  inference  is  the  other  way.    It  is  certainly 
true  that  the  other  magistrate,  who  waa  a 
mortgagee  of  the  tolls,  had  but  a  remote  inter- 
est in  the  matter,  but  still  it  was  an  interest; 
and  thouffh  the  act  of  parliament  says  that  the 
money,  wnich  was  the  subject  of  the  order  of 
magistrates,  was  not  to  be  carried  to  the  general 
fund,  but  was  to  be  applied  to  the  general 

«  1  Q.  B.  R.  467. 


repain  of  the  road;  still,  as  the  general  fund 
would  be  liable  to  the  repairs  of  the  road,  the 
smaller  the  amount  of  the  demands  made  on 
that  fund,  the  greater  would  be  the  benefit  to 
the  mortgage. 

Mr.  Justice  CoUridge. — I  agree  in  the  opinion 
expressed  by  Lord  Denman  and  my  brother 
Pa/lefon,  and  for  the  reasons  th^  have  stated, 
and  should  not  have  added  anytning,  but  that 
I  was  not  present  when  the  case  of  Heg,  v.  The 
CheUekham  Commissoniers*  was  decided.  The 
question  whether  a  court  was  perfectly  consti- 
tuted, isan  d/>rionquestion,  and  does  not  depend 
on  what  was  the  result  of  the  decision  of  the 
court.  In  this  case  one  of  the  parties  objected 
to  the  Marquis  o(  Salisbury,  who  thereupon 
withdrew,  a  tact  which  shows  that  the  magis- 
trates themselves  thought  the  objection  to  be 
rightly  made  at  that  time.  As  to  what  mv 
brother  Paiteson  said  in  the  case  already  cited, 
he  does  not  seem  to  me  to  have  differed  from 
the  rest  of  the  court;  for  though  he  guards 
himself  from  saying  that  the  proceedings  would 
be  necessarily  invalidated  by  a  magistrate  who 
may  forget  his  interest,  taking  part  in  them, 
yet  he  afterwards  seems  to  waive  that  point, 
for  he  says,  "  It  is  clear  great  effect  may  be 
produced  bv  a  party  being  present  and  merely 
joining  in  tne  discussion." 

Mr.  Justice  Wigktmmu^l  am  entirely  of  the 
same  opinion,  it  beins  the  same  that  I  expressed 
in  Reg.  v.  7^  CMteHham  Commissioners: 
namely,  that  no  court  can  be  properly  consti- 
tuted where  one  of  the  judges  interested  in  the 
subject  matter  in  dispute  forms  part  of  it.  We 
ougnt  not  to  enter  into  any  discussion  as  to  the 
extent  of  interest  possessed  by  the  party,  and 
consider  whether  it  was  suffiaent  to  affect  his 
own  conduct  or  influence  the  opinion  of  others. 
It  is  enough  that  he  is  interested. 

Rule  absolute. 

The  Qseen  v.  The  Jmstices  of  Hertfordshire. 
Hilary  Term,  1845. 

Qneen'f  ycnrt  9tadi»  Canrt. 

[Reported  hy  E.  H.  Woouitoh  .Esq.,  Barritler  at 
Xaw.] 


WRIT    OF    TRIAL. 
FOR.- 


—  NEW    TRIAL, 
-AFFIDAVITS. 


MOTION 


On  a  motion  for  a  new  trial  of  a  cause  tried 
brfore  the  under-sheriff,  at  which  counsel 
d&d  not  attend,  the  ground  of  the  apflication 
being  that  the  verdict  is  against  evidence,  it 
is  not  necessary  to  produce  an  ojfidamt 
stating  the  cause  or  nature  of  the  applica- 
tion. 

Cooper  had  obtained  a  rule  for  a  new  trial 
of  this  cause,  which  had  been  tried  before  the 
under-sheriff  of  Dorsetshire,  on  the  ground  that 
the  verdict  was  against  evidence.  No  counsel 
attended  the  trial. 

F.  Edwards  showed  cause,  and  took  a  preli- 
minary objection,  via.,  that  the  rule  ought  to 
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have  been  moved  on  an  affidavit  stating  the 
l^unda  on  which  the  applioation  for  the  new 
trial  was  made,  which  was  required  in  cases 
where  counsel  did  not  attend  the  trial,  in  addi- 
tion to  the  affidavit  verifying  the  sheriff's  notes. 
He  referred  to  the  resdntion  of  the  judges 
rniorted  in  4  Moore  &  Scott,  announced  by 
Tindal,  C.  J., "  that  upon  all  motions  respecting 
manses  tried  before  sheriffs  or  judges  of  inferior 
cooits  of  record,  pursuant  to  the  3  &  4  W.  4, 
c.  42,  s.  17-18,  the  party  making  the  iqipUca^ 
tion  to  the  court  aoove  must  produce  an  es- 
amined  copy  of  the  notes  of  the  sheriff  or  his 
deputy,  &c^  together  with  an  affidavit  verifying 
such  to  be  a  true  copy;  and  also,  in  cases 
where  no  counsel  has  been  retained  to  conduct 
the  cause  or  defence  in  die  court  below,  an 
affidavit  setting  forth  the  cause  or  nature  of  the 
implication."  [WiUiams,  J.— The  first  part  of 
the  resolution  has  been  acted  on  for  many 
years.  Where  the  grounds  appear  upon  the 
the  under-sheriff's  notes,  I  cannot  see  the  ob- 
ject of  the  second.]  The  court  may  possibly 
not  be  disposed  to  trust  implicitly  to  the  she- 
riff's notes.  A  material  part  or  the  evidence 
might  be  omitted  in  them.  If  an  affidavit  were 
made,  it  might  be  answered.  The  party  should 
•draw  attention  to  the  evidence  he  considers  in- 
sufficient. 

Williams,  J.— The  question  is,  whether  or 
BOt  there  should  be  an  affidavit  to  say,  "I 
swear  I  am  dissatisfied  with  the  verdict,  because 
it  is  against  the  evidence,  and  I  move  on  that 
^ound.''  It  is  very  conceivable  that  when  the 
igiound  intended  to  be  relied  i:q>on  is  a  some- 
thing that  does  not  appear  upon  the  notes 
themselves,  such  as  surprise,  or  a  fact  given  in 
evidence  and  not  reported,  there  mif^t  be  a 
necessity  for  stating  it  in  an  affidavit,  but  where 
a  party  relies  upon  the  notes  of  the  under- 
sheriff  alone,  such  an  affidavit  would  give  no 
information,  and  is  unnecessary. 

F,  Edwards  then  addressea  himself  to  the 
facts. 


Cooper,  contrii. 


Kenning  v. 
Term,  1845. 


Acraman, 


Rule  discharged. 
Q.  B.P.  C.    Hilary 


{Reported  by  A. 


SjErtt^tttr. 

P.  HuRLSTONB,  Esq.,  Bar- 
rister  at  Law.] 

COlKTBACT   IN   BBSTRATNT   aF  TRABB. 

The  defendant  covenanted  not  to  carry  on 
business  as  a  perfumer  witkin  the  cities  of 
London  and  Westminster^  or  trithin  600 
miles  from,  the  same:  Held,  that  tie  contract 
was  valid  as  to  London  and  Westminater, 
though  void  as  to  other  parts* 

CkivBNANT  by  the  exeeator  of  J.  Gosaell. 
The  declaration  atated,  that  by  a  certain  inden- 
ture made  between  the  defendant  and  J.  Gos- 
neU,  since  deceased;    after  reciting  that  the 


defendant  and  Gosnell  cazried  on  bnnneM  iji 
perfumers  in  co-partnenhip,  and  that  it  had 
been  agreed  that  the  defendant  in  considention 
of  the  sum  of  2,100Z.,  should  assign  to  Goendl 
the  defendant's  moiety  of  the  good-will,  fiz« 
tuFM,  leasehold,  and  stock  in  traile  of  the  co- 
partnership.   The  defendant  in  conaidentifla 
thereof  did  for  himself,  &c.  covenant  wi& 
Gosniil,  lus  exeoDtors,  &c^  that  he,  the  de- 
fendant, would  not  nae,  eaercise,  or  canj  on 
within  the  cities  of  London  and  Westnaiiite^ 
or  within  the  distance  of  600  miles  from  tihe 
aame  respectifveLy,  the  trade  or  hnsinett  d  t 
perfomer,  &c.  or  any  other  trade  or  -bnnneK 
ktely  canied  on  by  the  defendant  and  GomeD 
in  co-partnership,  and  for  the  obaervuia  of 
this  .covenant  the  defendant  did  theceby  bind 
himself  to  Goanell,  his  executors,  &c.  in  tlie 
sum  of  5,000^.,  as  and  by  way  of  liqoid&tad 
^uDages,  and  not  as  a  pmalty.    Breadi,  te 
the  defendant  after  the  death  of  Gosnell  canied 
on  within  the  city  of  London,  to  wit,  at  No. 
28,  Lombard  Street,  in  the  said  dty,  in  the 
defendant's  name  and  for  his  benefit,  the  tzade 
and  business  of  a  perfumer,  contzaiy  to  the 
covenant. 

The  defendant  set  out  the  deed  on  oyer,  and 
pleaded  that  the  cities  of  London  and  Weit- 
minster,  and  the  said  distance  of  600  miles 
from  the  same,  comprised  the  whole  kingdom 
of  England,  the  dominions  of  Wales,  and  the 
town  of  Berwick-upon-Tweed,  together  w^i 
large  portion  of  Scotland,  and  therefore  the 
covenant  was  void. 

Martin,  in  support  of  the  demnirer  and 
joinder,  referred  to  Chesman  v.  Noiaiv,  2  Str. 
739;  and  Mattan  v.  Map,  U  M.  &  W.  653, 
as  conclusive  authorities  that  a  contract  in 
restraint  of  trade,  though  bad  as  to  part,  w^ 
be  good  as  to  the  remainder.  The  court  called 
on 

Cowling,  to  support  the  plaa.  This  eve  k 
distinguishable  from  MaUan  v.  May,  for  heie 
all  the  stipulations  form  but  one  entire  cootnct : 
that  is  evident  from  the  sum  mentioned  as  t 
penalty ;  5,000/.  being  fixed  as  the  vahie  of  the 
trade  mronghout  the  whole  prohibited  dittnct 
The  parties  would  not  have  agreed  vfot  to 
large  a  sum  as  the  penalty  for  a  breach  of  con- 
tract within  a  limited  portion  of  the  dirtiict 
[ParhB,  B.— The  stipulation  is,  that  tiie  defend- 
ant will  not  trade  within  London  and  Westmin- 
ater,orwithin  600  miles  from  those  places.]  The 
contract  is  lor  a  moncmoly  of  trade  throo^hoot 
tihe  whole  of  England.  ClaggaU  v.  BooUor, 
Owen,  145 ;  MiteheU  v.  Ke^oidi,  1  P.  Wsa. 
161 ;  The  Master  and  Comang  of  QtmmBkai, 
V.  FeU,  WUles,  588;  Hiii^e  v.  Grog,  1  So^ 
N.  R.  123;  Clarke  v.  Tie  Gooemon  o/ t» 
Compang  of  Taiiors  <tf  Ejieter,  3  LtY.m. 

Pollock,  a  B.  There  mast  be  judgment «« 
tiie  pLaintifif.  The  case  is  governed  by  the  de- 
cision of  this  court,  in  Mallan  v.  Mag,  vhich 
was  founded  on  Cftemiaa  v.  Naimbg. 

Park,  B.  The  case  resembles  MeBe^  ▼• 
Mag,  and  we  are  satisfied  with  that  dedsiflo. 

Alderson,  B.  I  cannot  distinguish  the  case 
from  MaUan  v  Magi  the  breach  is,  that  the 
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defendant  traded  in  a  distnct  within  whicli  he 
might  be  lawfully  restrained  from  tracing. 
Judgment  for  plaintiff. 
Green,  executor  qf  CheneU  v^  JPriae.    Ex- 
chequer, H.  T.    Jan.  27, 1846. 


POINTS  FROM    CONTEMPORANEOUS 
RiBPORTS. 

Fhwer  v.  Harlofp,  6  Reav.  476. 

VENDOR  AND   PU&CHASKB* — QaiBGTXON  TO 
TITLE.— ^KIOilT  OP  RB«VnaiY. 

In  pomiance  of  a  decree,  a  water  com-dniU 
was  sold.  Upon  the  usual  reference  to  the 
Master  as  to  title,  it  came  out  that  the  premises 
had  been  the  subject  of  -a  grant  by  King 
Charles  I.  in  1635,  under  this  proviso :  "  That 
if  at  any  time  thereafter  any  mill  thereby 
granted  should  be  in  decay  or  totally  ruined, 
and  any  suit  should  be  instituted  in  ^e  Duchy 
Court  of  Lancaster,  on  behalf  of  the  king  or  his 
lieirs  or  successors,  against  any  farmer  or  oc- 
cupier of  the  premises  for  not  maintaining  the 
same,  and  a  decree  should  be  made  for  jnain-^ 
taining,  repairing,  or  new  building  the  same; 
and  the  said  farmer  or  occupant  nevertheless 
should  not,  within  one  year  thereof,  obey  the 
said  decree,  then  and  so  often  it  should  be 
lawful  for  the  king,  his  heirs  and  successors, 
to  re-enter,  have  again,  and  repossess  the  same 
for  ever/' 

The  fee  farm  rent  was  sold  to  the  trustees  of 
Colston's  Hospital,  at  BristoU  under  the  22 
Char.  2,  c.  6,  and  22  &  23  Char.  2,  c.  24,  by 
virtue  of  which  the  king  was  enabled  to  grant 
fee  farm  rents  due  in  ri^ht  of  his  crown  to 
troatees,  who  were  authonsed  to  sell  and  em- 
powered to  convey  the  same  by  bargain  and 
sale  to  purchasers. 

The  Kf  aster  reported  in  favour  of  the  title  to 
the  mill  and  premises.  His  report  was  excepted 
to.  And  the  main  question  was,  whether  the 
estate  was  or  was  not  subject  to  a  right  of  re- 
entry on  the  part  of  the  crown  or  of  the  hos- 
pital.  After  argument,  and  taking  time  to 
consider,  the  Master  of  the  Rolls  delivered 
judgment.  His  lordship  held  that  the  right  of 
re-entry  did  not  appear  to  have  been  included 
in  the  grant  of  the  fee  farm  rent.  It  could  only 
be  enforced  at  the  suit  of  the  crown ;  but  the 
re-entry,  even  if  obtained,  would  make  void  ab 
initio  toe  estate  granted,  and  defeat  the  rent 
c)rar|^e.  On  consideration  of  the  nature  of  the 
|Mnovi8o,  and  the  effect  of  the  statutes  referred 
to,  his  lordship  was  of  opinion  that  this  was  not 
a  right  of  re-entry  which  could  now  be  en- 
forced. The  exception  to  the  Master's  report 
on  this  point  was  therefore  overruled. 


CORONER. 

It  is  the  provhice  of  the  Chancellor  to  issue 
a  writ  under  the  great  seal,  de  coronatore  elu 
gtndo,  directed  to  Uie  sheriff,  and  requiring  the 


freeholders  of  the  county  to  dioose  a  coroner.^ 
:He  also  decides  in  the  Court  of  Chancery^ 
questions  arising  as  to  the  validity  of  such 
election.^  Upon  complaint  agamst  a  coroner 
for  neglect  of  duty,  or  upon  an  allegation  of 
incapacity,  as  from  being  confined  in  prison,  or 
of  incompetency  as  from  mental  derangement^ 
or  from  habits  of  intemperance,  the  Chancellor 
may,  where  the  ground  stated  appears  suflicient, 
discharge  1*""  zrom  his  office.^ 


CHANCERY  CAUSE  LISTS. 


a^srlr  Ctanctllor^ 
PrmoHf  to  and  in  Easttr  Term,  1845. 

APPaiLS. 


^  ^  C  Clun  Hospital 
^•"•i  Attoroey-Geiu 
e  ^  C  The  Sheffield 
^•"'i      CmbICo. 
Day  to  ( Strickland 
be     \  Ditto 
fixed   /Ditto 

Brain 

Ditto 

Milltr 

Dtvenport 
pt.  hd.  Clifford 

Forbei 

Tylee 

Miln  ' 

Vandaleur 

CroAley 

Parker 

Ltdbrooke 
S.O.    Hitch 

Coore 

Drake 

Dalton 

Baggatt 

Payne 

Ddbaon 

Moorat 

Millbank 

Deeks 

Wiltshire 

Smith 

Archer 

Turner 

Attorney-Gen. 

TrolocV 

YouDghusband 

Courtney 

Wbitworth 

Bush 

Black 
(  Mitford 
\  Johoaon 

Thwaites 

Watis 


£1.  Powia    appeal  and 

do.  pettu 

The  Sheffield^  Aotheram 

Railway  Co.    appeal 
Strickland  f 
Boynton     >  do. 

Strickland  3 

Knott  do. 

ditto  do. 

Craig  do. 

Bishop  do. 

Turrell  do. 

Peacock  dp. 

Binton  do. 

Walton  do. 

Blagrave  do. 

Derby  Gas  Co.    do. 

Bult  do. 

Smith  do. 

Leworthy  do. 

Lowndes  do. 

Drake  do. 

Hayter  do. 

Meux  do. 

Banner  do. 

Lyall  do. 

Richardson  do. 

Collier  do.  wantof  partiea 

Stanhope        5  appeals 

Rabbi  tt  appeal 

Kl.  of  Effingham  do. 

Hudson  do. 

Newport  do. 

IMasten&War.) 
•<  dens  &c.  of  the  }. appeal. 
(City  of  Bristol 


Robey 

Gisbome 

Williams 

Gangan 

Sbipmaa 

Chaytor 

Reynolda    ) 

JMtto  ( 

Foreman 

Lord  EgUnton 


do. 
do. 
do. 
do. 
do. 
do. 

do. 

do. 
do. 


•  F.N.  B.  163;  iBla.  9,  347. 
^  in  re  Coroner  for  Co.  Stqford,  2  Rus.  475. 
«  Ex  parte  PameU,  1  Jac.  &  W\.451;  Em 
parte  Pasley,  3  Dru.  &  Warr.  34. 
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Chancery  Cause  hitte. 


V(((-€tance1lor  of  finglaiili. 


Preounu  to  and  in  Ea$ter  Termy  1845. 


New  Cbuiet. 


FLBAB,    OlMORRIltS,    CAUSES, 
DIRBCTIOfTS. 


AND     FORTHIB 


Ap.l4.Hoxtable 
8. 0.    MoDtsgue 
Breese 
\  Ditto 
I  Greenwood 
{Cox 
T.  Tin.  Gnnd  Jnnctton 

Csnsl  Co.       Dimes 
(Hiles  (pauper)  Moore 


State  of  Illinois   demurrer 
Cator  S  causes  pt.  bd. 
Hawker  pt.hd. 
English  2  causes 
Taylor  ' 
Pearce 


exons.  2  sets 


L^ 


i  Ditto 
Middleton 
Wilson 

'  Gardner 

Kidd 

Benett 
Smith 
.  Cloak 
Hodson 
JBorrodaile 
Yoode 
Nicholson 
Falkner 
Ap.ll. Biddies 
Asbton 
Timmis 

STomlinson 
Haydock 
Spruce 
Monypenny 
Goinnnd 
Gainand 
Btttlin 
Mackereth 
Newton 
Grace 
•    Turquand 
Yeats 
CUrke 
Roberts 
Beale 
Pearce 
Corbett 
Curling 
Lane 
Algar 
Crigbton 
Davis 
Hootgomery 

iCIeaTcr 
Ditto 
Clowes 
Petre 
Ball 
Lloyd 
Anderson 
Bftttersball 
Donnay 
Imsack 
Hancock 
Grimble 
Jenkins 
Bryant 
Harrey 
Hamilton 
IBentley 
(Ditto 


at  request  of  deft. 


Gleadow  { 

Elliott  pt.  hd. 

Williams 

Marshall  exons.  &  fur.  dirs. 

RaTenbill  exons.  &  fur.  dirs. 

Farr  4  causes 

Rolfe  4caus.fur.dirs.&oosts 

Ball  7  causes        do. 

March  fur.  dirs.  snd  costs 

Jones  4  causes   do. 

Wilson     ditto 

Birkett 

Biddies 

Parker 

Brassey   2  causes 

Troughton 

Tomlinson 

Perren 

Mooypenny 

Nash  fur.'difs.  and  petn. 

Johnson  [&  costs 

AUibone  S  csuaes,  fur.  dirs. 

Dunn         ditto 

Hazledine   exons. 

Waldron  2  causes 

Knight 

Yests 

Smith  2  causes 

Evans 

Warder 

Pearce 

Limbrick  exon. 

Curling  2  causes 

Husband 

Cock 

Blink  fur.  dirs.  &  costs 

Chanter  4  causes 

Calland  fur.  dirs.  and  costs 

Slown        (    fur.  dirs.  and 

M'Hallaml         cosU 

Sharps 

Eastern  Counties  Railway 

Lewis    fur.  dirs.  and  cost 

Laver  ditto 

Wright 

Bp.  of  Winchester  3  causes 

Walffisley  fur.  dirs.  5c  cosU 

Gordon    ditto  and  petn, 

Wakefield 

Burnell   fur.  dirs.  and  costs 

Cross    exceptions 

Daniels    fur  dirs.  ond  costs 

Bailey    exceptions 

Russell  fur.  dirs.  and  costs 

Hoed  ) 

Taylor  y 


Roberts 
Howard 

!AtkiaaoB 
Ditto 

Jones 
Ap.ll.Rooke 

Stevens 

Gould 

Dallimore 

Darbon 

Mayne 

Bean 

Slack 

Hamilton 
Ap.  11.  Richardson 
Ap.  It.  Chohnondeley 
Ap.  11.  Dehsny 


Roberts 

Gask 

Jones     > 

Manley  \ 

Morrall 

Newcombe 

Stevens 

Uttermore 

Ogilvie 

Rickards 

Reynolds 

Murray 

Rylands 

Russell 

Richardson 

Cholmondele/ 

Scott 


Freoioui  to  and  in  Easter  Term,  1845^ 

CAUSES,  PURTHBR  DIRBCTIOVS,  ANO  FXGBPTIOltS. 

M.Tm.  5  Dodsworth 
1845.  {Do. 

12    J  Ditto 

A  p.  9.  Cooper 
To  fix  (  Strickland 
•  dayi  Ditto 
I  Hobson 
i  Ditto 
Carmichael 
Uw 
Ditto 
( MUIbank 
iMiUbank 

Thomas 


Ap.l5. 
Ditto 

Ditto 


Kinniard  at  request  of  deft. 

Ditto 

Alssger  pt.  hd. 

Goodson!    i**"^^' 

Hewson  re-hearing 
Strickland  > 
Ditto        ) 
Everett ) 
FerrabyJ 

Carmichael     exons. 
Uw 
Ditto 

Collier    cause 
Stevens  3  caus.  fur;  dixs.  & 
costs 
Sbirley     ditto 


Satltr  Term^^Ntw  Causes. 

Edvrards  Browne 

Thornton  Wilkinson 

Bruce  Horice 

Pott  Todhunter 

South  Bayley 

Moore  Jerris 


ditto 


VUue^tLHttlUx  mtOTsm. 


Fretfious  to  and  in  Easter  Term,  1845. 

CAOSSS,  FPRTHBR  OIRBCTION'S,  AND  BXCIPTIOMS. 

Short  Emperinirham  2  desDuircfs 

Thornton  Portsmouth  and  Arundel 

Navigation  Co.  demr. 

Ap .  1 5  Broad  (pauper)  Robinson 

Ditto   Ramett  "" 

Phelps  Deardin 

Holt  Dewell 

I'almer  Palmer 

C  Finch  Lipscombe 

Holland  Ditto 


Deane 

Bishop  of  Sodor  end  Msa 


Berkley  (pauper)Berkley 


Bankn^cjf  Dioidends. 


Cmall 

CamiiU    ezont. 

KviBo 

JoDes 

Ogle 

Corthom  fur.  din.  It  cofta 

Bassett 

Tancred 

Oirdlestone 

Kiobards   ezona. 

Holford 

Holford  far.  dira.  and  coats 

Inge 

Keony    7  cauaes  ditto 

Wormll 

Butler 

^  Whittaker 
.  Ditto 

Wright    ezons. 

Ditto    fur.  dira.  and  costs 

M'Mahon 

Burehell  exons.  &.  fiir.  dirs. 

Jennan 

Depree  6  cauaea  fur.  dini.  k 

costs 

Cox 

Knapman   7  causes  ditto 

Weddilore 

Taylor    ezons. 

Bmiley 
Ditto 

.  Bees         1  iiir.  dirs.  and 

Webber    i            coata. 

*          Easter  Temu^Ntw  Caum, 

Warren 

Russell 

Bolton 

Ward 

Forsyth 

Ellice 

Selbir 

Tbompson  6  causes 

Brajlow 

Barlow 

Hackarel 

Bailey 

Corrie 

Byrom 

BAN KRUFrCY— DIVIDENDS  DECLARED. 

From  Ftb,  S8l&  to  March  iQth,  1845,  both  inelurivo, 
vfith  datei  whon  gautted. 


Adams,  £.,  Blenbeim  Street,  New  Bond  Street, 

Lirery  Stable  Keeper.     Dif.Js. 
AIsop,    R.,  Manchester,  Grocer.      Final  diT.  ts. 
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Armfield.  R.,  King  Street,  Cheapaide,  Button  Ma- 
nufacturer.   Diy.  ds.  S^d. 

Bail,  J.,  Salisbury,  Cabinet  Maker.     Final  dir.  St. 

Banninter,  J.,  and  D.  Simpaon,  lirerpod,  Ship- 
wrights.    Dir.2s.6d. 

Barry,  F.,  Rye,  Suasex,  Miller.     Dir.  fa.  Id. 

Bates,  W .  H ..  Birmingham,  Factor.    Dir.  6d . 

Beultoa  and  Palmer,  Sufford,  Builders.    Diy.  lid. 

Braddick,  J.  W.,  Bristol,  Farmer.    Dir.Sd. 

Broome,  W.,  and  W.  Hardy,  Oxford  Street,  Drapers. 
Diy.Ss.Sd. 

Bulmer,  T.,  South  Shields,  Rope  Msnufacturer. 
Final  diT.  ds.S^d. 

Burgess,  J.,  Cratfield,  Suffolk,  Farmer.  Dir.ls.  6d. 

CsnqriOD,  J.  and  W.,  Whitby,  York,  Ship  Builders, 
dir.,  (Final  diy.,  on  separate  esUte  of  W. 
Campion,  8a.  l^d.,  on  separate  estate  of  J, 
Campion,  diy.  5s.  6d.) 

Charters,  W.  and  P.,  Merthyr  Tydyil,  Glamorgan, 
Tea  Dealera.    Diy.  «s .  lOd. 

Clougli,  S.,  and  W.T.,  Eccleston,  Lancaster,  Alkali 
Manufacturers.  Diy.  (on  separate  eatate  of 
S.CIougb.7s.6}d.) 

Cochran  W.,  Lima,  Peru,  and  J.  P.  Robertson, 
liondon,  Mercbanu.     Diy.  Sj^d. 

Cock,  W.,  Bungny,  Suffolk,  Grocer.    Div.  {d. 

Cogan,  W..  Plvmoutb,  Builder.     Diy.  Is.  9id. 

Coles,  J .,  New'  Bond  Street,  Jeweller.   Diy.  8s.  Id. 

Conibeere  and  Butler,  Birmingham,  Woollen 
Drapers.    Div.  {^  of  a  penny. 

Copper.  W.,  Reading,  Grocer.     Final  diy.  3fd. 

Cox,  S.,  Hendon  and  Brunswick  Street,  Horse 
Dealer.  Div.  fOs.,  (on  estste  of  J.  Roalfe, 
formerly  partner  of  the  bankrupt.) 
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Corrie,  R,,  Newcastle-upon-Tyne,  Stationer.    Diy 
8d. 

Dayies,  E.,  Great  Croaby,  Lancaster,  Blacksmith. 

Diy.  Ss.  7d. 
Davis,  J.  P.,  Bromley,  Kent,  Innkeeper.     Final 

diy.  ]]d. 
Denison,  J.  H.,  Nelson  Square,  Blackfriars  Road, 

Div.  6s. 
Dewe,  J.  and  R.,  Broad  Street,  Oxford,  Bookaeller. 

Vir,  la.  Hid.,  (on  separate  estate  of  J.  Dewe, 

div.  Is.  94d,) 
Dobson,  T.,  sen.,  J .  Dobson,  and  T.  Dobaon,  jun., 

Kidderminster,  Carpet  Manu&cturera.     Div. 

«J<1. 
Dore,  W.  L,,  King»a  Head,  Egham, .  Surrey,  Inn- 
keeper.   Final  div.  4b.  t|d. 
Dunn,  T.,  Newcastle-upon-Tyne,  Grocer.     Final 

div.  6s.  5fd. 
Ecdes,  S.,  and  C.  Kidings,  Msnchester,  Cotton 

Manufacturera.    Div.  9s«  6d.,  (div.  on  separate 

estate  of  S.  Eccles  8s.  4i6^  on  separate  estate 

of  C.  Kidinga,  div.  Is.  ^^d.  ) 
Eldridge,  T.,  Upper  North  Place,  Gray's  Inn  Road, 

Coach  Buildera.    Diy.  8s. 
Eskrigge,  T.,  Warrington,  Lancaster,  Cotton  Ma- 
nufacturer.   Diy.  7d. 
Fisher,  S.,  York,  Linen  J>aper.    Div.  5s. 
Gamett,  J.,  Livexpool,  Merchant.    Diy.  4d. }  of  a 

farthing. 
Gibbina,  J.,  High  Street,  Marylebone,  Carpenter. 

Diy.3s.7d. 
Glasebrook,  J.,  Sand  Pits,  Birmingham,  Carpenter. 

Div.  6d. 
Goren,  J.,  Orchard  Street,  Portman  Square,  Soriven- 

er  and  Coach  Maker.,    Div.  4d. 
Graham,  E.,  Dover   Street,    Piccadilly.      Music 

Maater.     Div.  ls.5d. 
Green,  T.  W.,  Leeds,  Bookseller.    Div.  5s. 
Green,  G.  J.,  Birmingham,  Glsss  Manufacturer. 

Div.Sfd. 
Harriot  G.,  Ormskirk,  Lancaster,  Beer   Brewer. 

Div.  Is.  7id. 
Harrison,  S.  W.,  Bristol,  Mason.    Div.  48. 
Hart,  D.,  Cambridge,  Perfumer.    Div.  8d. 
Hay  ton,  J.,  Maryport,  Sbip  Owner.    Final  div.  Is. 

lid. 
Heywood,  C.  S.,  and  W.,  Manoheater,  Warehouse- 
man.   Final  div.  l)d. 

Heathom,  J.  L.,Abchurch  Lane,  Ship  Owner.  Div. 
8s. 

Heron,  E.,  Hartlepool,  Butcher.     Div.  Is. 

Holdsworth,  G.,  Salterley  Mill,  Halifax,   York 
Worsted  Spiuner.     Diy.  is.  ' 

Hoskxns,  F.,  Temple  Street,  Birminghsm,  Wine 
Merchant.    Diy.  Is.  9d. 

Kennedy,  G.,  Aapatria,  Cumberland,  Draper.  Final 
div.  3b.  2d. 

Langhom,  J.,  Berwick-upon-Tweed,  Banker.    Diy. 
10s. 

Lett,  A.,  Lett's  Whsrf,  Commercisl  Road,  Lam- 
beth, limber  Merchant.    Div.  4s.  lOd. 

Lister,  J.  C,  Wolverhampton,  Wine    Merchant 
Dly.lB.6d. 

Mallalieo,  J.,  now  or  late  of  New  York,  Dealer  and 
Chapman.    Div.  Ss.  8d. 

Mssterman .  C.  S.,  Croydon,  Grocer.    Diy.  2s .  3d. 

Meams,  W.  A.,  Acre  Lane,  Clapham,  Brewer. 
Div.  Is.  3d. 

Megsrey,  T.,  Love  Lane,  Billingsgate,  Coal  Mer- 
chant.    Diy.  3s« 

Miller,  T.,  Green  Street,  Leicester  Square,  Baker. 
Div.  ls.4d. 

Milner,  J.  T.,  and  C.  Bedford,  Kingston-upon-HuIl, 
Conibctio&en.   Final  div.  2s.  9^.,  (div.  on 
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•eptnta  aitateof  J.  T.  Mllner,  fintl  dir.  SOs., 

on  separate  estate  of  C.  Bedford,  diT.4«,) 
Montefiore  J.,  Nieholaa  Lue,  HeraheBt»    Dir.  5*. 
Morris,  Martin,  Park  Street,  St  Augnstlne,  Bristol, 

UpbobteraK     Dir.  9d. 
Murray,  £.  T-,  Cburch  Street,  Newiagtoo,  Snrray, 

i.eatlier  Seller.    Div.M. 
Newman,  C.,  Scrips,  Little  Cogflreaball,  Essex,  Mil- 
ler.   FiBaldir.5|d« 
Newton,  G.,  Seabam  Uaiboar,  Durfaam,   Hosier. 

Final  div.  3s.  lOd. 
Nawton,  C,  and*  C.  Worssam,  Kingsland  Basin, 

Kingsland  Road,  Engineers.    Dir. 4s.  6d. 
Owen,  J.,  and  S.  Owen,  Sheffield,  and  S.  Owen  of 

Sydney,  New  Sbutb  Wales,  Merchants.    Div. 

28.  6d.,  (on  se'panle  estate  of  J.  and  S.  Owen, 

dir.tOs.) 
Palmer,  R.  B.,  Bath,  Watchmaker.     Dir.  3s. 4d. 
Purr,  T.,  Lirerpooli  Painter,  &o.    Dir.  Is.^d. 
Fesrson,  W.,  Chelmsford,  Draper,    Final  dir.  Ss. 

lOd. 
Peaten,  J.,  Paddington  Street,  Marylebone,  Iron- 
monger.   Dir.  Is.  6d . 
Frosser,  W.,  sen.,  and  W.  Prosser,  jon*,  Pitfield 

Street,  Hozton,  Linen  Drapers.    Dir.  9d. 
Richardson,  W.,  Newcastle-upon-Tyne,  Glass  Ma- 

nufaetarar.     Dir.  Is. 
Robbins, .  J.,  Winehester,  Bookseller.    Dir.  Ss.  6d, 
Roberts,  T.,  Blackman  Street,  South wark,  Linen 

Draper.     Dir.  St.  lOd. 
Robertson,  W.  P.,  Buenos  Ayres,  Merchant,  and 

J.  P.  Robertson  of  the  same  place.    Dir.  6d . 
Robinson,  R.,  457,  Strand,  Coal  Merchant.     Dir. 

ts. 
Robinson,  T.,  Leicester,  Wine  Merchant.    Dir.  48. 

lO^d. 
Robinson,  T.,  Leadenhall  Street,  Tallow  Merchant. 

Dir.  {  of  a  penny. 
Sargent,  J.  N.,  Nottingham,  Qrooer.    Dir.  58. 6d. 
Sedgley,  S.,  Dudley,  Stsfford,  Grooer.     Dir.  Is. 

lOd. 
Sharpe,  C,  and  W.  D.  Clarke,  Bemera  Street,  Up- 

boUterara.    Final  dir.  3d. 
Sherwood,  T.,  Tilehurat,    Reading,    Farmer  aad 

Brick  Maker.    Dir.  5s. 
Simmons,  J.,  and  J.,  and' J.  Pine,  Battersea,  Ma- 

nufacturen  of  Potash.    Final  dir.  5d. 
Smith,  R.,  late  of  Worcester,  Attorney.    Dir.  6d. 
Taylor,  James,  Brighton,  Bookseller.    Dir.  fa.  4d. 
Terry,  C,  Shoe  Lane,  QuiU  Merchant    Final  dir. 

Thelwell,  R.,  Manchester,  Silrenmith.     Final  dir. 

4s.  4d. 
Thorn,  T.  G.,  Sonthampton,  Bailder.    Dir.  69,  Sd. 
Trapp,  T.,  and  T.  P.  Trapp,  1,  Chureh  Street, 

Sonthwark,  Tallow  Chandler,  (dir.  on  sepnate 

estate  of  T.  Trapp,  20s.,  dir.  on  separate  estate 

of  T.  P.  Trapp,  20a.)    Firm  dir.  Is.  3d. 
Tapp,  C,  Wigmore  Street,   Marylebone,    Coaoh 

Maker.    Dir.  (tha  of  a  peony. 
Vardy,  M.  W.,  Newbury,  Berks,  Bookiellerw    Dir. 

3d. 
Wacer,  Jonathan,  Beech  Street,  BarUcan,  Book* 

seller.    Dir.  9s.  8d. 
Walker,  T.,  late  of  Kirkstall,  Leeds,  Brewer.  Final 

dir.  6fl. 

Webb,  R.  J.,  Bath.  Wine  Merchant.    Dir.  Is.  9d. 
Webb,    J.    G.,    Rosamond   Buildings,    Islington 

Mineral  Water  Manufacturer.    Dir.  5s. 
Whitehead,    J.,   Ainswortb,    Lsaoaster,    Brewer. 

Dir.libsofapeaay. 
Whitt«ker,  H.,  Macclesfield,  Chester,  Silk  Throw* 

seer.    Dir.  7s.  4d. 
Williams,  W.,  Moon  Strset,  Bristol,  BoUder.  Final 

dir.  Id. 


Woodbead.  J.,  and  J.  Woodhead,  Br^dlord,  York, 
Wonted  Stuff  Manvfacturera.    Dir.  4s. 

Wonlay,  T.,  Stockport,  Chester,  Hostar.  Final 
dir.  Is  Ofd. 

Wright,  B.,  Lireipool,  Dealer  in  Paint.    Dir.  lOs. 


PRICES  OF  STOCKS. 

TaSHiay,  April  ttt,  1845. 

3  per  Cent.  Consols  Annuities  .    .   99|a|c|a| 
India  Bonds  3  per  cent.  1000/.  ....  7ts.  pm. 

Ditto     under  lOOOi. 69f.pm. 

3  per  Cent  Consols  for  AcoL,  15  April.  99)  a  4  a  {s  | 
Commissioners  for  the  Reduction  of  the  Natiottal 

Debt,  purchased  at  99{,  3  per  Cent.  Consols. 
Exchequer  Bills,  1000/.,  l^d      59i.  a'6U.  a  3s.  a 

Is.  pm. 

Do.  5002.     „     .     .    .   6tt.  a  St  pm. 

Do.  small     „     .  59s.  a  7j.  a  63*.  pm. 


PARLIAMENTARY  PROCEEDINGS  RE- 
LATING TO  THE  LAW.; 

Aottf  t  of  HorHt. 

NOTICES   OF  NBW   BILLS. 

Transfer  of  Propertj  Amendment. 
Debtors  and  Creditors. 

BILLS  FOR  SECOND  BBADINO. 

Actions  on  Death  by  Accident. 
Divorce,  Privy  Council. 
City  of  London  Trade. 

TO  BR  RRPORTRD. 

Deodand  Abolition. 

Bail  in  Error  in  Misdemeanors. 

Service  of  Common  Law  Process  Abroad. 

Service  of  Scotch  Process  Abroad.) 

Service  of  Irish  Process  Abroad. 

THIRD   RRADINO. 

Companies'  Clauses  Consolidation. 
Property  Tax. 

Aonu  of  Coimioiig. 

NOTICB8   OF   NBW  BILLS. 

Abolisbinff  Punisbment  of  Death. 
Prisoners  CoonseL 
Inclosure  of  Commons. 
County  Rates. 
Debtors  and  Crediton. 

BILLS   FOR  SBCOND  RBADINO; 

Medical  Practice. 
Roman  Catholics'  Reliefs 
Jewish  Disabilities. 

BILLS   IN   OOMMITTBB. 

Clerks  of  the  Peace,  14th  ApriL , 

Poor  Law  Settlement. 

Bastardy. 

Property  in  Public  Institutions. 


THE  £DITOR*S  LETTER  BOX. 

Wr  have  received  some  valuable  obsem- 
tions  on  the  present  state  of  the  law  of  Debtors 
and  Creditors,  with  suggestions  for  its  amoid- 
ment,  and  will,  if  possible^  find  room  for  then 
in  our  next  number.  "^ 

Brratum.—FsLge  406,  column  1,  line  40, /or 
vary  r^d  try. 


^  lUsal  (Oib^etliet, 


ORr 


JOURNAL    OF    JURISPRUDENCE. 


SATURDAY,  APRIL   12.    1845. 


*■  Quod  magis  sd  Hon 
Pertinet,  et  nescire  malum  att,  agitamus.** 


HORAt. 


ON    THE    RIGHT  TO    PUBLISH 
OFFICIAL  DOCUMENTS. 


An  interesting  question  is  raised  by  a 
writer  in  the  last  number  of  the  Quarterly 
Review  as  to  the  right  which  a  pubh'c  ser- 
vant, or  his  representatives,  has  to  publish 
his  official  papers.  In  the  publication 
which  has  recently  taken  place  by  the 
present  Earl  of  Malraesbury  of  the  diaries 
and  correspondence  of  the  first  Earl,  three 
kinds  of  documents  have  been  printed. 
1.  The  ordinary  official  dispatches  and 
communications  between  the  minister  and 
his  own  court  and  that  to  which  he  was 
accredited.  2.  The  more  secret  and  con* 
fidential  correspondence  which,  under  the 
form  and  style  of  private  letters,  are  yet 
official  to  a  great  extent.  3.  Memoranda, 
minuteA  of  conferences  or  conversations, 
and  intelligence  collected  in  the  ministerial 
character.  4.  Extracts  of  diaries  which 
Lord  Malmsbury  kept  through  his  life, 
while  he  held  official  situations. 

The  writer  conceives  that  as  to  the  first 
three  classes  a  public  minister  has  no  pri- 
vate and  independent  right  of  pul^ication ; 
although  it  seems  conceded  that  with  the 
consent  of  the  government  of  the  day  the 
publication  may  take  place.  "  Of  the  two 
earliest  publications  by  private  persons  of 
diplomatic  papers  that  we  possess — <  The 
Cabala*  and  Digg's  *  Complete  Ambassa- 
dor'— it  is  observable  that  both,  and  par- 
ticularly the  latter,  referred  to  transactions 
quite  obsolete,  and  were  published  during 
the  license  of  the  Commonwealth,  but  that 
when  the  '  Cabala'  was  republished,  after 
the  Restoration,  with  some  additional  mat- 


ter, it  was  with  the  express  sanction  of 
the  Secretary  of  State.  The  second  volume 
of  Sir  Wm.  Temple's  works,  published  by 
Swif>,  which  contains  his  diplomatic  let- 
ters, was  especially  dedicated  to  King 
William,  which  the  first  volume  was  not, 
and  had,  no  doubt,  his  countenance  and 
sanction." 

The  reviewer,  however,  admits  that 
though  *'  in  strictness  no  state  papers  can 
be  printed  without  the  consent  of  the 
crown,  yet  in  practice  any  formality  of 
sanction  has  been  reasonably  considered  as 
unnecessary  in  cases  which,  by  long  lapse 
of  time  and  entire  change  of  circumstances,, 
cpn  no  longer  affect  either  private  feelings 
or  public  interests,  and  have  passed  into 
the  fair  and  undisputed  domain  of  history." 

The  question  as  to  the  propriety  of 
publications  of  this  nature  we  think  stands 
on  a  different  ground  from  the  legal  right. 
We  very  much  doubt  whether  the  reviewer 
be  correct  in  his  law.  If  he  be  right,  the 
first  question  that  arises  is,  who  is  to  inter- 
fere ?  Can  the  Foreign  Secretary  for  the 
time  being  obtain  an  injunction  to  restrain 
a  publication  of  this  nature?  Can  the 
crown  interfere  in  any  other  manner  ?  Can 
the  publication  be  indicted  contra  honos 
mores?  We  apprehend  that  all  these 
questions  must  be  answered  in  the  nega- 
tive ;  and  if  so,  we  cannot  see  what  other 
legal  proceecUng  could  be  sustained.  If  a 
minister  or  ambassador  chooses  to  publish 
official  documents,  whatever  bad  taste  or 
bad  faith  he  may  show,  we  cannot  see  how 
be  is  to  be  prevented. 

With  respect  to  private  letters,  the  law 
a  much  more  defined.  The  reviewer 
states,    from   Mr.  Justice    Story's  Com^ 

B  B 


458 


Commitiees  of  the  Houh  of  Commons. — Ptaetical  Points  of  General  Interest, 


mentariesy  some  of  the  familiar  rules  as  to 
this  point.  "  Private  letters,  even  as  literary 
compositions,  belong  to  the  writer,  and  not 
the  receiver,  who  at  most  has  a  special 
property  in  them  which  does  not  give  him 
a  right  to  publish  them.  At  most  the  re- 
ceiver has  only  a  joint  property  with  the 
writer."*  This  is  indisputable.  But  Mr. 
Justice  Story,  a  few  paragraphs  further, 
says,  ''But  tlie  utmost  extent  to  which 
courts  of  equity  have  gone  in  restraining 
any  publication  by  injunction,  has  been 
upon  the  principle  of  protecting  the  rights 
of  proper^  in  the  book  or  letters  sought  to 
be  published.  They  have  never  assumed, 
at  least  since  the  destruction  of  the  Star 
Chamber,  to  restrain  any  publication  which 
purports  to  be  a  literary  work,  upon  the 
mere  ground  that  it  is  of  a  libellous  cha- 
racter, and  tends  to  the  degradation  or 
injury  of  the  reputation  or  business  of  the 
plaintiff  who  seeks  relief  against  such  pub- 
lication. For  matters  of  this  sort  do  not 
pro|Jerly  ibll  within  the  jurisdiction  of 
courts  of  equity  to  redress,  but  are  cogniz- 
able in  a  civil  or  criminal  suit  at  law.  To 
justify,  therefore,  the  interposition  of  a 
court  of  equity  by  way  of  injunction,  in 
cases  of  literary  publication,  there  must  be 
iiii  invasion  by  the  defendant  of  the  rights 
of  property  by  the  plaintiff,  or  some  direct 
breach  of  confidence  connected  there- 
with."—P.  268. 

We  conceive,  therefore,  that  it  is  quite 
clear  that  any  journal  kept  by  any  public 
man,  in  whatever  station,  may  be  published 
by  him  in  his  life  time,  or  his  representa 
tives  aflcr  his  death,  although  it  details 
matters  of  a  private  nature  affecting  living 
persons,  subject  of  course  to  the  laws 
against  libel :  and  if  the  power  acquired 
by  station  be  employed  in  publishing  state 
or  other  public  papers,  we  do  not  see  how 
this  publication  can  be  legally  restrained. 
It  is  true  that  a  court  of  equity  will  pre 
vent  the  disclosure  of  secrets  communi 
cated  in  the  course  of  confidential  employ- 
ment ;**  but  these  are  secrets  connected 
with  the  right  to  or  enjoyment  of  pro- 
perty. 

THE   COMMITTEES    OF    THE 
HOUSE  OF  COMMONS.^ 

Wb  wish  to  call  attention  to  the  follow- 
ing passage,  which  we  extract  from   The 

•   2  Story,  261,  3rd  cd.      The    reviewer 
quotes  from  an  earlier  edition. 
«»  2  Story,  265. 


Times  of  Tuesday  last.  Afler  giving  an 
account  of  the  proceedings  before  commit- 
tees on  several  railway  bills,  we  find  the 
following  notice : — 

'*  Notwithstanding  the  repeated  statements 
which  have  appeared  in  the  morning  journals 
as  to  the  serious  inconvenience  experienced  by 
the  reporters  in  their  endeavours  to  perform 
their  autv  in  these  committees,  owing  to  the 
noise  ana  pressure  which  prevail  in  the  rooms, 
no  steps  have  been  taken  to  remedy  the  evils  of 
which  they  have  complained;  nor,  with  the  niiffle 
exception  of  Mr.  Stnitt*s  committee,  has  toe 
least  effort  been  made  to  obviate  them.  By 
the  order  maintained  in  that  gentleman's  com- 
mittee, not  only  is  the  business  got  through  in 
one-half  of  the  usual  time,  but  the  chairman  is 
spared  the  exertion  of  calling  for  order  eveij 
five  minutes,  and  the  annoyance  of  se^g  hu 
request  treated  with  the  greatest  disrespect  and 
indifference.  Mr.  Strutt  permits,  those  persons 
only  to  remain  in  the  rooms  who  are  imme- 
diately connected  with  the  case ;  and  if  they 
should  be  very  numerous,  they  are  placed  in 
the  passage  and  called  in  one  by  one  as  re- 
quired. On  the  first  repetition  of  a  call  for 
order,  Mr.  Stmtt  clears  the  room,  and  speedily 
insures  regularity  and  decorum  in  the  proceed- 
ings.'* 

In  the  same  paper  which  contains  this 
statement  we  perceive  that  the  nobfe  Pre- 
sident of  the  Board  of  Trade  stated  that  it 
would  require  from  140,000,000/.  to 
150,000,000/.  to  complete  all  the  proposed 
railways.  When  it  is  remembered,  then, 
that  it  is  these  committees  of  the  House 
of  Commons  that  have,  in  the  first  pisce, 
to  deal  with  the  undertakings  iHiich  in- 
volve these  immense  sums  of  money, 
(besides  many  other  matters,)  it  will  be 
seen  how  important  it  is  tliat  common  order 
and  decency  should  be  preserved  before 
them.  These  committees  on  railway  bills 
are  now,  according  to  the  resolutions  which 
we  recently  printed,  to  proceed  judicially : 
for  the  next  three  montlis  tliey  will  have 
the  most  important  duties  to  perform ;  snd 
we  trust  we  shall  not  hear  of  any  com- 
plaints similar  to  that  to  which  we  have 
called  attention.  The  press  will  be  the 
most  efficient  check  on  their  proceedings. 


PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 


HIGHWAY. 


Th£  following  case  decides  a  point  of 
some  importance  to  pedestrians.  The  de- 
claration stated  that  the  defendant  wrong- 
fully placed  large  quantities  of  rubbish  on 
the  common  highway,  near  and  at  the  side 
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of  a  certain  wall  on  the  side  of  the  higli- 
way,  and  near  a  certain  canal  of  vater ; 
by  means  whereof  in  the  night,  the  plain- 
tiflTy  then  lawfully  going  along  the  said 
highway,  was  induct  to  walk  on  the  rub- 
biah,  and  thus  to  slip  over  the  rubbish  into 
the  canal.  It  was  contended  that  this 
declaration  was  bad,  inasmuch  as  it  was 
consistent  with  every  allegation  that  the 
accident  arose  from  the  plaintiff's  negli- 
gence, and  that  he  might  have  avoided  it 
by  ordinary  care.  The  Court  of  Exche- 
quer thought  otherwise.  Pollock^  C.  B., 
aaid,  "There  is  a  clear  statement  of  injury, 
followed  by  damages,  to  the  plaintiff.  It 
is  averred  that  the  materials  were  wron;;- 
fuUy  kept  and  continued  by  the  defendant 
upon  the  highway,  by  means  whereof  the 
plaintiff,  whilst  lawfully  walking  along  the 
highway,  was  caused  to  walk  on  and  over 
the  materials,  and  to  fall  into  the  canal. 
We  see  no  distinction  between  this  case 
and  that  of  a  man  who  drives  his  carriage 
over  a  heap  of  rubbish  laying  in  the  high- 
way and  upsets  the  carriage.  Whether 
the  plaintiff  could  by  ordinary  care  have 
avoided  the  accident,  has  been  decided  by 
the  jury.*'  Goldthorpe  v.  Hardman,  1 
Dowl.  &  L.  441.  In  the  case  of  MarrioU 
V.  Slanieyy  1  Scott,  N.  S.  392,  1  M.  &  G. 
568,  in  an  action  to  recover  a  compensa- 
tion in  damages  for  an  injury  occasioned 
by  an  obstruction  in  a  highway,  it  was  lefl 
to  the  jury  to  say  whether  or  not  the  plain- 
tiff was  himself  in  any  degree  the  cause  of 
the  injury,  whether  he  had  acted  with 
such  a  want  of  reasonable  and  ordinary 
care  as  to  disentitle  him  to  recover ;  and 
it  was  held  that  the  distinction  was 
proper. 


HOR^  JURIDICJE.* 

Ma.  Lewis  has  just  published  a  pamph- 
let on  *<The  Profession  of  the  Law," 
which,  although  somewhat  discursive,  is 
written  in  a  pleasing  manner.  We  cannot 
say  that  there  is  much  novelty  in  its 
views ;  neither  do  we  always  agree  with 
the  writer ;  but  there  is  nothing  to  offend, 
and  much  to  elevate  the  character  of  the 
practitioner.  We  have  only  room  for  a 
few  extracts,  which  will  show  the  nature 
of  the  work.  The  functions  of  the  pro- 
fession are  thus  adverted  to  : — 

"  Such  are  these,  that  they  concern  the  pro- 

»  By  W.  D.  Lewis,  Esq ,  Barrister-at-law. 
Benning. 


tection  of  every  right  conferring  dignity  and 
happiness  on  temporal  existence;  rights  do- 
mestic, social,  political,  religious ;  and  its  cor- 
relative, the  redress  of  wrongs  to  property, 
fame,  limb,  liberty,  and  life.  Justice  is  the 
queen  of  virtues,  and  the  jurist  is  a  ministering 
attendant  in  her  court.^  His  is  a  service  en- 
nobled by  the  dignity  of  its  employer,  and 
ennobling  in  its  turn  the  minister  and  his 
associates.  It  is  no  apprenticeship  to  dishonest 
art, overreaching  avarice,  or  cruel  hate;  neither 
is  it  allied  to  any  scheme  which,  by  the  arts  of 
a  meretricious  oratory,  or  the  over -wise  distor- 
tion of  technicalities,  seeks  to  inveigle  justice 
herself  into  ruinous  compact  or  dallying  with 
vice.  Strnm  caique  in  the  most  enlarged  sense 
(not  as  being  linked  with  the  idea  of  acres  or 
coin)  are  the  watch-words  of  the  lawyer.  His 
also  pre-emmently  are  the  charities  of  life. 
The  forsaken  widow,  the  helpless  child,  the 
defamed  daughter,  the  slandered  wife,  the  un- 
succoured  parent,  the  deceived  creditor,  the 
oppressed  menial,  the  plundered  veteran,  the 
overawed  citisen,  the  persecuted  religionist,  the 
outraged  altar,  these  (but  in  part  only)  form 
the  arena  for  developing  the  same  exquisite 
energies  of  the  jurist.  His,  again,  is  the 
judicious  forecasting  of  events  in  the  matrimo- 
nial, testamentary  and  family  arrangements  of 
property,  together  with  its  satisfactory  adjust- 
ment under  burthens,  and  its  extraction  from 
complex  difficulty. 

"  No  less  conspicuous  are  the  extent  and 
variety  o( position  occupied  by  this  body.  The 
encroachment  of  the  apple-tree  and  the  suc- 
cession to  the  crown,  the  inheritance  of  the 
potato-garden  and  the  devolution  of  the  duke- 
dom, the  immoderate  distress  and  the  robbery 
which  strikes  a  panic,  the  \dllage-feud  and  the 
international  conflict;  these,  with  countless 
similar  cases,  engage  their  energies  and  educe 
their  skill.  The  secluded  hamlet  and  the 
over-peopled  city  each  call  in  aid  the  services 
of  the  jurist.  The  affurs  of  the  parish- vestr)-, 
too,  and  the  politics  and  diplomacy  of  cabinets, 
alike  attest  tne  sanctions  of  law,  in  representa- 
tives of  various  grade.  The  assembly  of  here- 
ditary legislators,  again,  acknowledges  the 
presidency  of  Law's  chief  dignitanr,  wnile  the 
yeoman's  will  is  moulded  into  mrm  by  its 
subord inate  officer.  The  monarch's  conscience 
is  deposited  with  Uie  one,  and  the  'squill's  title 
deeds  repose  in  the  chamber  of  the  other. 
The  domestic  and  private  concerns,  too,  of  the 
gentry  and  commonalty  are  ever  regardful  of 
the  jurist's  admonitions.  Does  the  heir  attain 
his  majority,  or  the  daughter  enter  into  mar- 

*»  "  It  may  be  proper  to  remark,  that,  through- 
out these  observations,  the  term  'justice'  is 
generally  employed  both  as  expressing  the 
moral  principle  or  virtue  of  justice,  and  suso  in 
the  sense  of  *  distributive  and  corrective  justice, 
which  regulates  the  claims  of  individuals  in  a 
community,  requires  restitution  or  compensation 
for  any  deviation  from  such  claims,  or  punishes 
those  who  have  violated  them.' "  (Abercrombie, 
Philos.  Moral  Feeling,  67,58,) 
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riage?  These  events  induce  arrangements 
conceived  after  h'w  suggestions,  llie  parish- 
priest,  also,  seeks  his  aid,  and  the  refractory 
ratepayer  and  defaulting  tithe-renderer  are 
taught  the  practical  character*  of  law.  The 
convivialities  of  society,  likewise,  command  the 
participation  of  the  lawyer,  and  this,  as  well  in 
the  stately  saloons  of  royalty,  as  within,  the 
humble  tent  of  festive  villagers." 

We  may  next  give  Mr.  Lewis's  views  as 
to  the  regulation  and  control  of  the  bar, 
and  on  professional  remuneration,  —  to 
which,  he  says,  recent  circumstances  have 
given  an  importance : — 

"  Perhaps,  there  can  be  little  controversy  as 
to  the  necessity  for  the  maintenance  and  efficient 
exercise  of  some  disciplinary  authority  appointed 
to  take  cognizance  of  every  serious  breach  of 
professional  morality.      Powers  of  monition,  ^   ^  ^ 

mterdict,  suspension  and  deprivation  should  I  temptations  to  irregular  or  sinister  conduct  in 
not  be  the  regime  solely  of  the  courts  ecclesi-  practitioners,  which  would  otherwise  be  an- 
astical.  Nor  should  the  provision  be  so  scanty '  known ;  and  that  it  is  not  in  any  eminent 
and  unvarying  as  to  afford  solely  the  extreme  |  degree  agreeable  to  the  dignity  of  the  lawyer's 
remedy  of  espukkm,  for,  by  treating  (as  it ,  functions.  But  if  the  general  amount  of  pro- 
would)  instances  of  mere  indiscretion  and  in-  ,  fessional  profit  be  not  greater  than  the  exten- 
decorum  as  equally  heinous  with  the  most  sive  and  arduous  services  of  the  body,  the 
unblushing  impropriety,  it  could  not  fail  to  be  maintenance  of  their  respectability,  and  the  ex- 
visited  with  the  just  odium  ever  attracted  by ,  pensive  preparation  for  their  calling,  render 
systems  cruelly  persecuting;  the  inevitable  just  and  necessarj',  (and  no  one  can  seriously 
consequence  of  which  would  be,  that  the  power ,  contend  otherwise,)  it  seems  to  be  a  matter 
would  lie  dormant,  and  not  be  called  forth  even  comparatively  unimportant  to  the  general  com- 
in  the  grossest  cases  of  delinquency.  Such,  it ;  munky,  whether  the  profit  be  realised  by  a  per- 
mav  be  feared,  are  the  general  results  of  the  i  centage,  or  upon  the  principle  of  ed  valorem^ 
rignt  of  government  and  control  which  at  pre-  j  or  in  the  form  of  detached  itenaa  upon  the 
sent  belongs  to  the  ruling  authorities  in  our  i  several  stages  of  business.  NorisitanygTouBd 
Inns  of  Court.  Without  doubt,  the  age,  |  for  changing  the  present  system,  that  (caUru 
character,  position  and  occupations  of  the  ho-  paribus)  the  poor  and  poor  estates  pay  as  much 
nourable  persons  who  constitute  these  bodies,  as  the  rich  and  rich  estates.    For,  upon  what 


which  may  be  suggested,  it  seems  nliun  that  as 
glaring  breach  of  |)rofe88ional  Hbertv  wmiM 
ever  obtain  the  sanction,  or  be  in^ctea  at  the 
hands  of  a  body,  the  great  nuyonty  of  whom 
would  be  themselves  actual  practitioners. 

"Another  topic  which  has  often  beenbroached, 
but  the  difliculties  of  which  have  as  frequently 
been  found  insuperable,  relates  to  the  fitting 
method  of  professional  remuneration.  All  are 
agreed  in  deprecating  the  evil  influence  of  the 
present  system ;  and  some  have  not  scrapled 
to  attribute  to  that  system,  and  to  justify  upon 
the  ground  of  it,  the  use  of  certain  common 
forms  in  deeds,  as  being  necessary  to  ascertain 
and  fix  the  measure  of  the  draughtsman's  re- 
muneration, but  which  are  alleged  to  be  other- 
wise useless.  Leaving  this  argument  to  he 
ui^jred  by  those  who  feel  its  force,  (though  it  is 
greatly  to  be  regretted  that  such  oplnioas 
should  be  entertained,)  it  must  be  conceded 
that  the  present  plan  of  renumeration  offer* 


eminently  qualify  them  for  the  equitable  and 
efficient  exercise  of  such  a  power,  if  its  scope 


principle  of  equity  or  national  policy  can  these 
be  called  upon  to  contribute,  as  under  any 


were    more    extended,    its    provisions    better  i  altered  plan  they  in  effect  would,  towards  the 


adapted,  and  its  penalty  less  uniform.  Nothing 
being  left  to  be  desired,  therefore,  in  regard  to 
the  machinery  for  the  enforcement  of  a  proper 
system  of  discipline,  an  extension  of  the  power 
of  the  Inns  is  alone  necessary  to  the  satisfaction 
of  this  pressing  exigency.  And  it  is  impossible 
to  suppose  such  a  grievance  still  remaining  un> 
redressed;   for  such  conduct  would  argue  a 


expense  of  professional  attention  to  the  secular 
affairs  of  their  less  fortunate  neighbours?  If> 
indeed,  lawyers  are  to  become  a  body  of  go- 
vernment stipendiaries,  then  the  tax  to  be 
raised  for  their  support  might,  perhaps,  be 
levied  upon  some  such  principle  as  that  which 
regulates  the  imposition  of  stamp  duties.  But, 
until  the  march  of  intellect   or  of  political 


most  Culpable   disregard  on  the  part  of  the  I  economy  («/rtim  Aorum  matr»  acv^e /)  has  thai 
legislature,  of  the  honour  and  well-being  of  a  far  outstripped  all  our  present  expectations,  the 


body  in  whom,  much  more  than  in  any  other 
single  society,  (if  we  except  the  clerical,)  are 
centred  all  our  regards  for  the  prosperity  and 
wrffare  of  our  country. 

"  It  is  true  that  the  danger  to  be  apprehended 
from  the  extension  of  this  power  of  control  is 
an  undue  tightening  of  the  cords  of  forensic 
decorum,  and  an  unhealthy  restriction  of  indi- 
vidual judgment  and  dependence;  and,  beyond 
question,  to  all  orderly  members  of  the  Bar  the 
obligations  of  usage  and  established  etiquette 
are  already  sufficiently  stringent,  without  the 
assistance  of  any  court  of  discipline.  But,  al- 
thou^ifh  this  apprehension  may  stiU  be  borne 
in  mmd  in  adjusting  the  details  of  any  scheme 


systems  of  ad  valorum  and  per-centage  must  be 
set  aside  as  (to  say  the  very  least)  inconvcnien^ 
undesirable,  and  unjust.  The  only  true  and 
proper  method  (and  it  is  one  perfectly  adequate) 
of  reconciling  the  present  system  of  professional 
remuneration  with  the  pubhc  weal,  is  by  prac- 
tically exercising  that  generous  care  and  ea- 
larged  consideration  for  private  concerns  whkA 
both  the  interest  and  the  honour  of  jurists  alike 
demand. 

"  And  let  it  not  be  forgotten  what  grievoaj 
iojustice  would  be  committed  by  tfaeae  supposed 
systems  towards  all  but  the  highest  and  most 
prosperous  of  practitioners.  Many  th«»  ■>* 
whose  engagements  seldom  concern  estatea  aao 
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affairs  of  great  importance,  and  whom,  there*, 
fore,  the  plans  in  question  would  provide  with 
a  most  paltry  pittance,  utterly  unworthy  as  a 
maintenance,  and  ruinously  degrading;  in  the 
incentives  to  irregularity  which  it  would  supply; 
while,  on  the  other  hand,  be  it  observed,  the 
more  fortunate  would  not  only  escape  these 
evils,  but  would  actually  enjoy  superabundant 
profit,  increased  in  nearly  the  same  proportion 
as  their  neighbours'  loss;  and  that,  without 
any  diminution  of  the  labour  of  these,  or  any 
addition  to  the  burthens  of  the  former." 

QUARTERLY    ANALYTICAL    DIGEST 
OF  CASES. 


"  6.  The  mortgagee,  or  incumbrancer,  con- 
senting to  a  sale  of  the  mortgaged  premises,  in 
an  administration  suit,  does  not  thereby  waive 
his  right  to  be  paid  his  principal,  interest,  and 
costs  out  of  the  monies  produced  by  ihe  sale, 
in  priority  to  the  costs  ot  the  plaintiffs  in  the 
cause.     Hepworth  v  Heslop,  3  Hare,  485." 

*'  7.  On  the  motion  to  dismiss  the  bill  for 
want  of  prosecution,  under  the  1 6th  and  17th 
(amended)  orders  of  1828,  a  court  of  equity 
will  not  enter  into  the  merits  of  the  cause  to 
determine  whether  the  bill  should  be  dismissed 
without  costs ;  but  will,  with  reference  to  the 
question  whether  the  common  order  should  be 
made,  consider  only  the  conduct  of  the  parties 
in  the  cause  in  respect  to  its  prosecution. 
Stapff  V.  KnowUs,  3  Hare,  241." 


LA.W    OF   COSTS. 

It  will  afford  the  means  of  convenient 
reference  to  submit  to  our  readers  the 
points  relating  to  the  Law  of  Costs  decided 
in  all  the  courts,  contained  in  the  several 
reports  published  since  tlie  1st  November 
last.     They  sre  as  follow  :•— 

XQUITY. 

"  I.  A  defendant,  a  purchaser,  demurred  to 
a  bill  for  specific  performance,  and  his  de- 
murrer was  overruled.  He  then  asked  for  a 
case  to  be  sent  to  a  court  of  law,  which  was 
granted  ;  and  the  opinion  of  the  judges  was 
against  him.  Ultimately,  however,  the  bill 
was  dismissed  with  costs.  Held  tnat  the 
defendant  was  entitled  to  his  costs  at  law,  as 
well  as  in  equity.  Forbes  v.  Peacock,  12  Sim. 
698 ;  36  L.  O.  254,  431. 

2.  Plaintiffs  filed  a  supplemental  bill  for 
the  purpose  of  bringing  before  the  court  the 
assignees  of  a  defendant  who  had  become 
bankrupt.  The  plaintiffs  were  fully  described 
In  the  original  bill,  but  in  the  supplemental 
bill,  their  places  of  resideooe  were  omitted. 
Held,  on  motion,  that,  they  must  give  se- 
curity for  costs.  CampbeU  ▼.  Andrews,  12 
Bim.  578. 

3.  The  plaintiif 's  solicitor  employed  a 
Queen's  counsel  and  a  junior  to  oppose  a 
motion  for  further  time  to  answer.  The 
Vice-Chancellor  of  England  held  that  he  was 
justified  in  so  doing ;  and  ordered  the  tax- 
ing-master, who  had  disallowed  the  fees  of 
tbe  junior  counsel  to  review  his  taxation. 
Cooke  T.  Turner,  12  Sim.  649. 

4.  Costs  given  to  the  Bank  of  England  out 
of  a  trust  fund  of  government  stock,  in  the 
suit  of  the  cestui  que  trusts  for  the  applica- 
cation  of  the  fund  according  to  their  interests, 
although  the  decree  was  made  against  the 
bank— the  bank  having  acted  upon  a  doubt- 
ful construction  of  a  late  act  oi  parliament, 
before  that  construction  had  been  settled  by 
any  judicial  determination.  Bristedv,  Wil- 
kins,  3  Hare,  235. 

5.  Cases  in  which  costs  may  be  given  to  a 


COMMON   LAW. 

*'l.  A  cause  standing  for  trial,  the  plaintiffs 
obtained  leave  to  amend  by  striking  out  the 
names  of  some  of  the  defendants,  on  pay- 
ment of  costs,  the  remaining  defendants  hav- 
ing liberty  to  plead  de  novo.  The  Master 
allowed  the  defendants  whose  names  were 
struck  out  their  entire  costs  of  the  cause,  and 
the  remaining  defendants  the  costs  of  the 
day  only.  The  latter  defendants  afterwards 
paid  money  into  court,  which  the  plaintiff 
accepted.  The  Master  then  taxed  the  plain- 
tiffs their  costs,  not  however  allowing  them 
any  costs  subsequent  to  the  former  pleas. 
Held,  a  right  taxation.  Held  also,  that  the 
remaining  defendants  were  entitled  to  their 
costs  of  the  former  pleas  and  subsequent 
proceedings,  and  that  the  Master  could  not 
have  allowed  these  on  the  former  taxation. 
Jackson  v.  Nunn,  4Q.  B.  209;  25  L.  O. 
314. 

"  2.  Costs  on  the  reduced  scale  may  be  taxed 
for  a  defendant,  under  the  direction  to  taxing 
officers,  of  Hilary  Vacation  4  W.  4,  though 
plaintiffs'  costs  only  are  mentioned  in  the 
regulation.  Plaintiff,  in  an  action  of  debt 
for  goods  sold  and  delivered,  wherein  less  than 
20/.  was  demanded,  took  out  a  summons  for 
trial  by  the  sheriff^  Defendant  opposed  the 
order,  on  the  ground  that  a  question  of  law 
would  arise,  and  the  judge  made  no  order. 
Defendant  obtained  judgment  as  in  case  of 
a  nonsuit.  Held,  that  the  Master  was  right 
in  taxing  defendant's  costs  on  the  lower 
scale.  Williamson  v.  Heath,  4  Q.  B.  402 ;  25 
L.  O.  141,  366. 

"3.  A  party  promoting  a  suit  having  been 
required  to  indemnify  the  nominal  plaintiffs 
against  costs,  to  the  satisfaction  of  the  Mas- 
ter, the  Master  fixed  the  idemnity  at  300/. 
The  Court  of  Common  Pleas  refused  to  in- 
terfere. Orchard  v.  Coulsting,  7  Scott,  N.  S. 
414;  27L.  O.  206. 

**  4.  A  sum  less  than  one-sixth  having  been 
taxed  off  an  attorney's  bill,  before  the  pass- 
ing of  the  6  &  7  Vict.  c.  73,  and  a  rule  hav- 


plaintiff,  out  of  an  estate,  notwithstanding  ing  been  obtained  since  that  act,  calling  on 
the  dismissal  of  the  bill.  Westeott  v.  Cti//t-lthe  client  to  pay  the  costs  of  taxation,  the 
ford,  3  Hare,  274,**  |  Couit  of  C.  P.  discharged  the  rule  on  being 
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satisfied  that  the  bill  had  been  reduced  by  a 
substantial  sum.  Held^  per  Tindal^  C.  J.  and 
Maule,  J.  that  such  a  rule  is  within  the  ex- 
ception in  the  statute  of  6  &  7  Vict.  c.  73,  which 
repeals  the  2  Geo.  2,  c.  S3,  "except  so  far  as 
relates  to  any  matter  or  thing  done  at  any 
time  before  the  passing  of  this  act."  Hodge 
V.  Bird,  1  D.  &  L.  957. 

'*6,  Afler  a  case  stood  for  trial,  and  was 
made  a  remanet,  the  plaintiff  obtained  leave 
to  amend  his  declaration  and  particulars,  the 
defendant  to  be  at  liberty  to  plead,  de  novo. 
On  the  amended  declaration,  the  defendant 
paid  money  into  court,  which  the  plaintiff 
took  out :  Held,  that  the  plaintiff  was  not 
entitled  to  the  costs  of  preparing  for  the  trial. 
Wilton  V.  Snook,  1  D.  &  L.  964. 

"  6.  The  allowance  of  the  costs  of  copies  of 
a  short- hand  writer's  notes,  and  of  what  parts 
of  them,  IS  a  matter  for  the  exercise  of  the 
Master's  discretion ;  and  he  is  not  bound  by 
the  certificate  of  counsel  respecting  them. 
May  V.  Tarn,  1  D.  &  L.  997. 

*•'  7.  The  rule  adopted  by  taxing  ofiScers,  of 
not.  allowing  costs  of  more  than  two  counsel, 
uiiless  ten  witnesses  were  examined  at  the 
trial,  is  not  obligatory  under  all  circum- 
stances ;  but  the  Master  should  exercise  his 
discretion  upon  each  particular  case.  Sharp 
▼.  Ashbi/,  1  D.  &  L.  998. 

"8.  Interlocutory  jud^ent  for  want  of  a 
plea  having  been  set  aside  with  costs  at  the 
instance  of  one  of  two  defendants,  who  ap- 
peared separately  in  an  action  against 
both  for  use  and  occupation;  payment 
of  the  costs  to  the  other  defendant,  who 
gave  a  receipt  in  the  action  for  himself 
and  partner,  was  held  insufficient ;  although 
there  was  nothing  apparent  on  the  face  of 
the  order  to  show  that  it  was  made  at  the 
instance  of  one  only  of  the  defendants. 
Showier  v.  Stoakes,  2  D.  &  L.  2. 

"  9.  An  attorney  had  delivered  a  bill  in  1840, 
and  continued  to  act  as  attorney  afterwards. 
In  1842,  the  client  being  pressed  for  pay. 
inent,  demanded  a  statement  of  his  account, 
and  gave  two  joint  notes  of  hand,  which  the 
attorney  swore  he  received,  "in  lieu  of  cash." 
The  attorney,  after  these  notes  became  due 
and  were  paid,  delivered  two  other  bills, com. 
prising  some  of  the  items,  and  extending  over 
a  portion  of  the  time,  included  in  the  first: 
iield,  on  motion  to  refer  the  bills  for  taxation, 
that  the  three  bills  together,  constituting,  in 
point  of  fact  but  one  bill :  «  the  payment  of 
any  such  bill    within  the  4lst  section  of  the 

•r?  *u  ^f-  ^-  '^\  *<*  *«  *o  preclude  taxation 
alter  the  lapse  of  twelve  months,  must  be  a 
payment  after  the  delivery  of  the  whole  of 
auch  bills.    Semhle,  the  mere  delivery  of  a  bill 


"14.  A  rule  was  made  absolute  for  a  new 
trial,  on  payment  of  costs  by  the  plaintiff. 
The  costs  were  taxed,  and  demanded  on  the 
4th  of  May.  On  the  8th,  the  defendant  ob- 
tained a  rule  nisi  to  discharge  that  rule  unl«« 
the  costs  were  paid  before  tlie  4th  day  of  the 
vux'^^ ~;u    11  ensuing  term.     The  plaintiff  having,  in  the 

Terence  wai  r!forTl^^'l  ^f"/?'*'"^[■'"^*^^  ™«^°  '^™«  1"^^^   ^«  "^^ts.  ^^^  ^"^^^Sl 
oiT^cZ^^^^^  of 'picas    dischai^d   the  rule,  but 

w  ina  cause  and  of  the  reference  to  abide  the  ordered  the  plaintiff  to  pay  the  coste  of  the 


Of  exchange  or  promissory  note,  is  not  a  pay- 
ment within  that  section,  where,  if  the  bill  of 
exchange  or  promissory  note  were  disho- 
floured  at  maturity,  the  client  would  remain 
n  i?  rJi'''  attorney's  bill.  In  re  Peach,  2 
i>.  &  L.  33  ;  28  L.  O.  333 

"10,  ■■ 
feren 


result,  and  the  costs  of  a  cross  action  be- 
tween the  parties,  to  be  also  in  the  discretion 
of  the  arbitrator,  but  no  power  was  g^^en  to 
enter  up  judgment  for  the  amount  awarded ; 
and  the  arbitrator  found'that  a  sum  of  17i,S#. 
was  due  to  the  plaintiff,  and  that  iioCBTng  was 
due  with  regard  to  any  other  matters  in  dif- 
ference between  them,  and  that  the  costs  of 
the  cross  action  should  be  borne  equally  be- 
tween the  parties;  and  it  appeared  that  the 
defendant  had  successfully  resisted  an  appli- 
cation  to  try  the  cross  action  before  the  she- 
riff: Held,  the  Master  having  taxed  the 
plaintifTs  costs  on  the  higher  scale,  that  the 
Court  of  Q.  B.  would  order  a  reviewal  of  ha 
taxation.  EUeman  v.  WiUiame,  2  D.  &  L 
46. 

**  11.  The  defendants  had  obtained  anile  for 
costs  of  the  day  for  not  proceeding  to  trial, 
on  which  the  Master  had  indorsed  his  allo<a- 
tur.  The  Court  of  Q.  B.  discharged  a  sub- 
sequent rule  nt>i,  calling  on  the  plaintiff  to 
pay  the  amount  so  taxed.  Wright  v.  Bur- 
roughee,  2  D.  &  L.  94. 

"  12.  An  action  of  trespass  for  assault  and 
battery  was  brought  against  a  father  and  a 
son.  The  son,  who  was  a  minor,  appeared  by 
his  father  as  guardian,  and  pleaded  not  guilty. 
The  father  appeared  by  attorney,  and  pleaded 
two  special  pleas.  A  verdict  having  pasied 
against  the  father,  and  in  favour  of  the  son; 
upon  motion  to  review  the  taxation  of  costs, 
ir  appeared  that  the  Master  had  allowed  to 
the  son  only  a  guinea  for  the  attorney's  ex- 
penses for  attending  the  trial  at  Liverpool, 
and  only  the  expenses  of  three  sheets  of  the 
brief,  the  same  brief  including  the  defence  of 
both  the  defendants,  and  the  Master  had  re- 
fused to  allow  any  mileage  for  the  attorneys 
expenses  in  travelling  from  Richmond  m 
Yorkshire,  where  the  assault  took  place,  wd 
near  to  which  he  resided,  to  Liverpool.  The 
Master  had  also  refused  to  allow  the  moiety 
of  a  witness's  expenses,  who  was  called  for  toe 
joint  defence,  as  well  as  incidentally  for  that 
of  the  son :  The  Court  of  Q.  B.  ordered  a  re- 
viewal of  the  taxation,  except  as  to  the  ex- 
penses of  the  brief.  Alderson  v.  WaUteU,^  ' 
D.  &  L.  127. 

"  13.  The  copy  of  an  affidavit  of  increase 
delivered  under  Reg.  M.  T.  1  W.  4,  r.  lO, 
must  contain  a  copy  of  the  yura*  also ;  the 
words  "  sworn,  &c.,"  are  insufficient.  But 
the  above  omission  is  no  ground  for  setting 
aside  the  judgment,  but  only  for  reviewing 
the  taxation  of  costs.  Wheldaly.  The  Eatt- 
em  Counties  Railway  Company,  2  D.  &  L. 
246. 
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application.     SoUy  v.  Langford,  2  D.  &  L. 
250. 

"  15.  Where  a  plaintiff  succeeds  in  eject- 
ment, and  the  costs  are  taxed,  he  cannot,  in 
an  action  for  mesne  profits,  recover  more  than 
such  taxed  costs;  notwithstanding  the  taxation 
took  place  at  the  instance  of  the  defendant. 
Doe  V.  FiUiter,  2  D.  &  L.  186. 

"16.  'J*he  plaintiffs  recovered  a  verdict  in  an 
action  of  assumpsit  on  two  hills  of  exchange ! 
for  68/.  6«.  for  damages  and  costs.     After  a 
fiat  in  bankruptcy  had  issued  against  the  de- 1 
fendant,  they  signed  judgment.    Afterwards ' 
they  proved  under  the  commission  for  the 
amount  of  the  hills  of  exchange,  the  commis. 
sioners  refusing  to  allow  them  to  prove  for  | 
the  costs.     The  bankrupt  never  obtained  his . 
certificate,  nor  was  any  dividend  paid  under  i 
the  commission.    The  plaintiffs  subsequently  I 
sued  out  a  writ  of  scire  facias  to  revive  the  | 
judgment,  solely  with  a  view  of  recovering  | 
the  costs.     The  Court  of  Q.  B.   granted  a  | 
rule  to  stay  proceedings  on  the  scire  facias. 
Woodward  v.  Meredith,  9  D.  &  L.  135. 

'*  17.  Payment  of  an  attorney's  bill,  within 
the  6  &  7  Vict.  c.  73,  s.  41,  dates  from  the 
time  at  which  a  bill  of  exchange  or  promis- 
sory note  given  in  liciuidation,  is  paid,  and 
not  from  the  time  of  the  mere  delivery  of  the 
instrument.     In  re  Harries,  1  D.  &  L.  1018. 

"18.  On  a  motion  to  stav  proceedings  in  an  ac- 
tion on  a  judgment  on  the  ground  that  it  had 
been  signed  against  good  faith,  it  appeared  that 
similar  affidavits  had  been  previously  used,  and 
the  same  objection  successfully  urged,  on  a 
motion  to  set  aside  a  writ  of  fieri  facias  issued 
on  the  same  judgment.  The  Court  of  Q.  B. 
granted  a  rule  to  stay  proceedings  in  the  action, 
but  without  costs,  as  the  defendants  ought  to 
have  included  the  judgment  in  their  former 
motion.     PhUpoi  v.  Thompson,  2  D.  &  L.  18. 

"19.  A  cause  having  been  made  a  remanet 
tt  the  request  of  the  defendant,  the  plaintiff 
reseated  his  writs  of  subpGeua,and  attempted 
to  serve  copies  on  two  material  witnesses, 
who  refused  to  accept  the  service,  in  the  pre- 
sence of  defendant's  attorney,  on  the  ground 
that  he  had  told  them  they  ought  not  to  do 
•0.  The  Court  of  C.  P.  discharged  a  rule 
for  judgment  as  in  case  of  nonsuit,  with 
costs.    Appleyard  v.  Todd,  1  D.  &  L.  949. 

"20.  Where  a  warrant  of  attorney  authorized 
an  appearance  to  be  entered  in  an  action  for 
200/.,  and  judgment  to  be  suffered  in  the 
same  action  for  the  said  (leaving  a  blank)  ; 
and  an  appearance  was  accordingly  entered, 
and  judgment  signed  for  200/.,  together  with 
the  costs  of  the  suit,  amounting  to  3/.  \0s. ; 
and  afterwards  a  scire  facias  was  sued  out  to 
revive  the  judgment,  and  judgment  obtained 
thereon  by  default,  and  the  defendant,  who 
was  in  custody,  was  charged  in  execution, 
under  a  habeas  corpus  ad  satirfaciendum,  at 
the  suit  of  the  plaintiff.  Held,  on  motion  to 
set  aside  the  judgment,  and  to  discharge  the 
defendant  out  of  custody:  that  the  judg- 
ment for  costs  was  not  authorized  by  the 
warrant  of  attorney,  and  was  therefore  a 
nullity,  and  must  be  set  aside  in  toto ;  and 


that  the  court  could  not  amend  it,  by  strik- 
ing out  that  part  which  referred  to  the  costs, 
without  a  rule  to  amend.  Page  v.  South,  2 
D.  &  L.  108." 


BANKRUPTCY. 

"  1.  Where  deeds  were  deposited,  with  a 
written  memorandum,  to  secure  the  debt  of 
two  partners,  and  after  the  death  of  one,  it 
was  verbally  agreed  that  the  deposit  should 
be  extended  to  secure  the  separate  debt  of  the 
surviving  partner :  Held,  that  the  costs  should 
be  apportioned  as  to  the  sums  respectively  due 
from  the  joint  and  separate  estate,  in  the  one 
case  as  on  a  deposit  with  a  written  agreement, 
and  in  the  other  as  on  a  deposit  by  parol.  Ex 
parte  Ford,  in  re  Taylor,  3  M.  D.  &  De  G* 
457. 

"  2.  Upon  an  application  by  an  official  assig- 
nee to  be  indemnified  by  the  creditor's  assig- 
nee from  the  costs  of*^  a  pending  action,  in 
which  the  name  of  the  official  assignee  had 
beenjoined  as  co-plainiiff  without  his  consent, 
the  Court  of  Review  offered  him  a  reference  to 
the  commissioner  to  inquire  whether  the  action 
was  for  the  benefit  of  the  estate ;  and  that  bein^^ 
declined,  ordered  the  petition  to  stand  over  till 
the  result  of  the  action  was  known.  Upon  the 
case  coming  on  for  further  directions,  after  a 
verdict  obtained  against  the  assignees,  it  ap^ 
pearing  that  the  creditor's  assignee  had  offered 
his  personal  indemnity  for  the  costs  of  the 
action  a  year  before  the  petition  was  presented, 
which  was  declined  by  the  official  assignee, 
the  court  upon  the  renewal  of  that  undertaking 
by  the  creditor's  assignee,  dismissed  the  peti* 
tion  with  costs.  Ex  parte  Turquand,  in  re 
Dickenson,  3  M.  D.  &  De  G.  475. 

"  On  taxation  of  costs,  a  charge  for  consult- 
ing  counsel  previously  to  presenting  the  peti- 
tion, and  a  fee  to  a  second  counsel  on  the 
hearing,  if  the  petition  is  of  a  special  nature, 
ought  to  be  allowed.  Ex  parte  Ellis,  in  re 
Musgrove,  5  M.  D.  &  De  G.  600." 

We  have  selected  these  various  points 
from  the  last  number  of  our  Analytical 
Digest,  being  the  First  Part  of  the  volume 
for  the  present  year. 


OBSERVATIONS  ON  THE  LAW  OF 
DEBTOR  AND  CREDITOR, 

WITH 

SUGGESTIONS  FOR  ITS  AMENDMENT 

Wb  have  received  from  Mr.  James  Bryan,  a 
solicitor,  the  following  observations  on  the  Law 
of  Debtor  and  Creditor,  with  suggestions  for 
its  amendment,  by  facilitating  the  recovery  of 
small  debts,  and  restoring,  under  due  restric- 
tions, the  power  of  arrest, 
i     The  writer  has  been  induced  to  put  together 
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a  few  obtervationft  on  thia  sobject,  in  cobb&- 
quence  of  the  just  complaints  of  several  re- 
suectable  tradesmen,  of  the  serious  injury  which 
the  important  alteration  in  the  law- of  debtor 
and  creditor  made  in  the  last  session  of  parlia- 
ment has  inflicted  on  them. 

It  may  be  considered  by  the  writer's  more 
able  and  learned  brethren  as  an  act  of  presump- 
tion in  so  humble  an  individual  as  himself,  to 
think  of  famishing  materiel  proper  for  reform- 
ing or  improving  so  complicated  a  system  as 
that  of  the  law  of  debtor  and  creditor,  upon 
which  so  nnich  has  been  already  said  and  done, 
as  well  by  the  legislature  as  by  many  honour- 
able and  eminent  persons  learned  in  the  law ; 
but  from  the  writer's  practical  acquaintance  with 
the  admitted  defects  of  the  present  law  in  this 
respect,  he  flatters  himself  his  experience  and 
knowledge  of  the  subject  mav  be  of  some  ser- 
vice in  suggesting  a  remedy  thereof,  free  from 
the  objections  made  to  either  of  the  two  ex- 
tremes. 

In  the  first  place^  then,  he  begs  to  observe, 
that  it  is  generally  understood  and  admitted 
that  as  society  is  at  present  constituted,  and 
commerce  has  so  considerably  increased,  it  is 
next  to  an  impossibility  to  carry  on  the  trade 
of  this  eountry  without  giving  credit,  continu- 
ally for  sums  as  well  of  small  as  of  large 
amounts ;  and  that  it  is  also  admitted,  that  the 
majority  of  all  business  transactions  do  not  re- 
bpectively  exceed  the  sum  of  20/. 

The  act  of  the  last  session  of  parliament 
abolishing  airest  for  debts  to  that  amount,  has 
been  productive  of  serious  injury  generally,  but 
particularly  to  the  trading  community,  inas- 
much as  it  has  enabled  a  numerous  class  of 
debtors  having  no  tangible  property,  but  who 
are,  nevertheless,  in  the  receipt  and  enjoyment 
of  salaries  and  pensions,  by  residing  in  fur- 
ni'ihed  apartments  or  with  their  friends,  to  set 
their  creditors  entirelv  at  defiance,  and  conse- 
quently from  whom  tney  have  now  no  means 
whatever  of  recovering  their  just  demands ;  but 
besides  debtors  of  that  description,  others  pos- 
sessing property  now  practise  all  kinds  of 
fraudulent  schemes,  in  order  to  conceal  the 
same  from  their  creditors. 

Arrest  for  debt  was  not  indiscriminately 
resorted  to,  especially  by  the  superior  courts, 


obtaining  redress  in  a  criniaal  court,  howerec 
flagrant  the  case  may  be,  which  is  the  took  to 
be  regretted,  for  if  punishment  of  this-  kind 
were  rendered  easier  and  more  certain  of  hmg 
administered,  fewer  cases  of  frauds  of  the  worst 
description  would  then  be  committed.  In  short, 
the  writer  has  himself  seen  the  almost  msfpcal 
efiect  of  even  a  threat  of  criminal  proceedings 
in  producing  justice  from  debtcirs,  whilst  thoM 
of  a  merely  common  nature  were  utterly  disve- 
garded. 

Notwithstanding  all  the  many  modem  acts 
from  time  to  time  passed  for  improvement  of 
the  law  of  debtor  and  creditM*,  have  been  almon 
uniformly  in  favour  of  the  former,  yet  it  is- a 
melancholy  fact  in  a  moral  point  of  view  alone, 
that  the  frauds  committed  by  debtors  upon 
their  creditors  in  various  ways,  are  now  oaite> 
if  not  more  numerous,  than  formerly;  ana  that 
the  cheaper  and  greater  the  faoiliJiesaFe  afforded 
to  debtors  to  rid  themselves  of  their  legal 
liabilities,  in .  the  same  proportion  will  maiif 
persons  contract  debts  without  at  the  same 
time  any  inst  or  honest  intention  of  payiog^ 
which  nothing  short  of  personal  restraiat  will 
compel  them,  although  well  able^no,  notevea* 
the  divine  injunction  *'  to  agree  with  thine  ad- 
versary quickly;"  for  as  Mr.  Ck>maii89iooer 
Fane,  \n  his  late  excellant  plan  for  the  improre" 
ment  of  the  law  of  debtor  and  creditor,  without 
abolishing  imprisonment  for  debt,  states,  (and 
the  opinion  of  such  persona  in  this  respect,  are 
of  almost  paramount  importance)  that  *'  the 
motive  which  induces  insolvent  debtors  to 
come  forward  and  meet  their  creditors  faiiif, 
is  not  love  of  justice,  nor  is  it  a  feelinj^  of 
honesty ;  it  is  dread  of  the  consequences,  and 
the  consequence  which  an  insolvent  debtor 
most  dreads,  is  the  seizure  of  his  person." 

The  fair  retail  trader  has  an  equal  ri^t  to  a 
remedy  for  recovery  of  his  snsall  debts,  as  t 
wholesale  dealer  for  his  large  ones—there  are 
poor  creditors  as  well  as  poor  debtors  who  am 
entitled  to  equal  consideration  and  proCection— 
and  many  of  whom  have  frequently  senoof 
difl^culties  in  the  shape  of  rent  and  taxes,  and 
various  other  expenses  to  struggle  with,  in 
order  to  maintain  their  status.  Cram  most  oi 
which  the  labouring  classes  are  entirely  free* 
If  the  small  creditor  possessed  a  proper  remedy 


which  almost  invariably  seized  the  property  (if  for  recovery  of  his  just  debts^  the  small  debt* 

o«„\  ^f  ♦!,.  j«K.^«  i:-»*  : r. '^*' might  obtam  credit  upon  reasonable  tcrms-a 

material  benefit  to  the  poor  man— but  if  retail 
dealers  have  not  such  remedy,  the  prices  of 
their  commodities  must  necessarily  oomspood 
with  the  risks  they  run  in  obtaining  payinent 
thereof. 

The  small  and  unhealthy  state  of  some  of 
the  county  prisons,  and  the  county  expensetof 
keeping  the  prisoners  therein,  allq^ed  as  gronnds 
for  the  present  unjust  law,  aflbrds  no  adequate 
foundation  for  so  mischievous  a  measare,  es* 
peciallywhen  considered  with  referanoe  to  the 
trade  of  this  country,  which  is  of  almost  psn- 
mount  importance,  whilst  oftentimes  on  matto* 
of  far  less  moment,  no  expense  is  spsnd; 
besides,  it  is  doubted  whether  the  tggnff^ 
cost  of  the  improvement  of  snob  prisMs,  (where 


any)  of  the  debtor  first  in  preference  to  his 
person,  but  the  fear  of  arrest  alone  generdly 
operated  beneficially  in  favour  of  the  creditor, 
and  oftentimes  induced  the  debtor  to  pay,  or 
otherwise  settle  with  bis  creditors. 

The  power  of  arrest  for  debt  in  execution, 
even  for  small  sums,  being  necessary  for  the 
reasons  before- mentioned ;  but  also,  1st,  as  it 
affords  a  desirable  check  upon  the  reckless 
proceedings  of  thoughtless  and  improvident  per- 
sons; and  2nd]y,as  it  is  besides  almost  the  only, 
although  feeble  means  in  the  power  of  creditors, 
in  conjunction  with  the  Insolvent  Debtors' 
court,  of  punishing  the  fraudulent  and  unprin- 
cipled debtor,  because,  in  consequence  of  the 
difficulty  of  proof,  and  the  fl.iws  and  uncer- 
tainties of  the  law,  there  is  scarcely  a  chance  of 
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necesaaryj  and  of  maintaining  the  prison^^ 
therein,  would  amount  to  a  sum  mucn  exceed- 
ing that,  which  will  be  claimed  as  compensation 
by  all  tlie  numerous  persona  entitled  thereto,, 
under  the  70th  section  of  the  act ;  and  again, 
as  to  improving  some  of  such  country  prisons, 
it  certainly  would  not  be  considered  wise  or 
proper  to  make  anything  like  palaces  of  them, 
which  several  of  the  metropolitan  prisons,  in 
some  respecte  rather  resemble,  because  we  have 
often  heard  of  debtors  choosing  voluntar'dy  to 
live  luxuriously  in  some  of  the  London  prisons 
for  twenty,  and  even  for  thirty  years,  sooner 
than  settle  with  their  creditors,  which  it  may  be 
fairly  inferred  they  would  not  have  done  had 
their  quarters  been  much  less  comfortable  and 
commodious.  Imprisonment  is  intended  as 
punishment,  and  the  primary  object  of  all 
punishment  is  to  prevent  people  from  com* 
mitting  the  same  or  similar  crimes,  for  as 
crimes  ought  such  perverse  and  dishonest  con- 
duct always  to  be  classed ;  nevertheless,  none 
but  fraudulent  debtors  need  be  apprehensive  of 
punishment  from  imprisonment  tor  debt,  and 
as  to  such  characters,  it  is  hoped  that  no  rea- 
sonable human  being  in  this  christian  country 
will  attempt  to  deny,  that  they  should  not  be 
subject  to  some  punishment  for  their  nefarious 
and  ruinous  practices,  so  injurious  alike, 
whether  regarded  in  a  moral,  or  merely  in  a 
commercial  point  of  view ;  but  there  are  some 
persons  who,  it  is  said,  would  not  seriously 
punish  for  the  committing  of  anv  crime,  how- 
ever heinous,  which  it  must  be  aamitted  would 
be  a  dangerous  doctrine,  and  one  that  would 
ultimately  lead  to  the  absence  of  all  protection 
for  either  person  or  property.  ITiere  evidently 
appears  to  be  something  like  a  false  feeling 
afloat  in  the  minds  of  some  persons  upon  this 
subject,  for  just  the  same  results  seem  to  follow 
the  immense  modem  alterations  and  modifica- 
tions of  the  criminal  law,  as  those  herein-before 
stated  to  be  produced  by  the  alterations  in  the 
common  law.  However,  the  author  has  no 
desire  in  any  manner  to  advoeate  or  inculcate 
the  harsh  or  unnecessary  punishment  of  either 
persons  or  animals,  but  merely  to  show  the 
serious  consequences  often  produced  by  rapid 
and  hasty  legislation  from  one  extreme  to  the 
other,  especially  as  we  frequently  find,  as  in 
this  instance,  that  alterations  are  not  always 
improvemenis. 

It  is  true,  that  by  the  59th  clause  of  the  act, 
power  is  given  to  the  judge  who  should  trv  a 
cause  for  recovery  of  any  debt  not  exceeding 
20/.,  if  it  should  appear  to  him  that  the  de- 
fendant had  obtained  credit  from  the  plaintiff 
nnder  false  pretences,  or  in  short,  had  com- 
mitted any  of  the  0ther  offences  therein  (which 
inter  alia  are  hereinafter)  mentioned,  to  order 
that  he  might  be  taken  and  detained  in  execu- 
tion in  like  manner  and  for  such  time  as  he 
might  have  been,  if  the  act  had  not  been  made. 
But  such  clause  is  completely  useless  and  in- 
operative for  the  purpose  intended,  as  it  is  not 
probable  that  any  defendant  who  had  committed 
either  of  such  offences,  and  being  one  of  the 
dass  of  debtors  before  described,  would  adopt 


that  course  which  alone  would  be  likely  to  ^e 
his  opponent  power  to  punish  him  for  so  domg, 
whilst  by  saving  himself  the  trouble  and  ex-. 
pence  or  defending  the  action,  and  merely 
suffering  judgmentl)y  default,  (by  nil  dicit)  he 
might  effectually  disarm  the  plaintiff  of  all 
power  over  him  ;  besides,  having  now  no  means 
of  eseamining  the  defendant  in  the  Insolvent 
Debtors'  Court,  the  plaintiff  can  scarcely  ever 
prove  the  committing  of  the  offence;  and, 
moreover,  should  it  be  the  pleasure  of  any  such 
defendant,  in  the  plenitude  of  his  power  under 
this  admirable  ex  parte  act,  in  addition  to 
obtaining  by  fraudulent  means,  the  plaintiff's 
money  or  goods,  to  plead  to  the  action  for 
recovery  of  tlie  amount  thereof,  (which  is  often 
done  without  any  intention  of  going  into  court, 
but  merely  to  harass  an  opponent,]  and  thereby 
put  the  plaintiff  to  consiaerable  trouble  and 
expense  for  his  presumption  in  seeking  to  ob- 
tain his  just  rights,  the  defendant  is  at  perfect 
liberty  to  do  so  with  impunity,  as  such  an 
offence,  although  punishable  by  the  Insolvent 
Debtors'  Court,  is  not  once  mentioned  in  the  new 
act ;  hence  the  beautv  of  absolutely  abolishing 
imprisonment  for  deot,  in  which  case,  as  Mr. 
Fane  justly  observes,  "no  punishment  will 
ever  be  inflicted  on  debtors  '* — a  most  gratify- 
ing announcement  for  thousands  of  debtors  m 
this  great  trading  community,  hundreds  of 
whom  have  consequently  of  course  nobly  and 
readily  availed  themselves  of  the  legal  power 
thus  generously  given  them,  of  practically  adopt- 
ing the  modem  and  moral  example  of  American 
repudiation,  so  unjust  and  injurious  to  their 
creditors,  and  so  little  creditable  and  conducive 
to  the  honourable  conunercial  transactions  of 
any  christian  country,  as  well  as  contrary  to 
the  principle  of  protecting  as  much  as  possible 
the  existing  rights  and  interests  of  all  classes, 
which  we  are  led  to  believe  is  the  primary  ob- 
ject of  all  efficient  legislation. 

It  is  therefore  suggested  and  proposed, — 

1st,  That  the  several  sections  of  the  act  of 
last  session,  restraining  arrest  for  debts  not 
exceeding  20/.,  should  be  repealed  or  modified 
as  hereinafter  mentioned. 

2ndly,  That  power  should  be  given  to  attach 
pensions,  salaries,  and  wages. 

Srdly,  That  all  personal  property  in  the  pos« 
session  or  power  of  any  debtor,  should  be 
deemed  his  own,  as  entirely  as  that  of  a  trader 
is  now  adjudged  by  the  bankruot  laws. 

4thly,  That  the  sheriff  should  have  the  same 
power  in  all  cases  to  seize  and  sell  such  pro-* 
perty  under  an  execution,  as  commissioners  of 
bankruptcy  have  now  under  a  fiat  against  any 
trader — subject  only  to  the  strict  legal  rights  of 
such  bond  Jide  claimants,  as  would  now  be 
allowed  by  such  comnoissioners  or  other  com- 
petent courts. 

Sthly,  That  all  bills  of  sale  of  any  goods  or 
chattels  should  be  registered,  like  warrants  of 
attorney. 

6thly,  That  the  power  of  arrest  for  debts  and 
demands  of  the  same  amount  as  formerly, 
should  continue  only  under  the  following  cir- 
cumstances; for  the  purpose  of  maintaming 
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apparently  one  general  uniform  system  for  the 
recovenr  of  small,  as  well  as  of  large  debts  and 
demands,  but  chiefly  for  awarding,  as  near  as 
possible,  a  just  amount  of  punishment  in  cases 
of  fraud,  and  all  other  species  of  unfair  con- 
duct, according  to  the  principle  and  practice  of 
the  Insolvent  Debtors'  Court,  (which  the 
highest  judicial  authority  in  this  country  lately 
admitted— worked  well  and  ought  to  be  con- 
tinued,) namely,  obtaining  credit  under  false 
pretences, — gross  extravagance — wilfully  con- 
tracting any  debt  or  liability  without  reasonable 
means  of  paying  the  same — making  any  frau- 
dulent gift,  aelivery  or  transfer  of  any  personal 
property,  or  concealing  property  from  creditors 
-— bupng  goods  for  the  purpose  of  turning  them 
into  money,  and  paying  a  relative  or  friend- 
harassing  creditors  by  vexatious  defences — 
giving  insuflicient  explanations,  and  other 
offences  cognizable  by  the  Insolvent  Debtors' 
or  Bankruptcy  Courts. 

But  the  person  of  a  defendant  should  only 
be  liable  to  be  arrested  for  any  debt  not  exceed- 
ing the  sum  of  20/.,  whenever  the  amount  of 
any  judgment  for  the  same  should  not  in  a 
certain  time  be  paid  or  realized  from  property, 
pensions,  salaries  or  wages,  (except  where  a 
defendant  was  about  to  abscond.)  But  that  un- 
less the  plaintiff  should  afterwards  ]K'ove  by 
himself,  his  attorney  or  agent,  to  the  satisfac- 
tion of  a  judge  or  some  officer  of  the  court,  or 
of  the  Insolvent  Debtors' Court,  or  if  in  the  coun- 
try of  the  nearest  magistrate,  and  if  in  an  inferior 
court,  then  to  the  satisfaction  of  such  court,  (if 
presided  over  by  a  barrister  or  attomey-at-law,) 
otherwise  to  a  magistrate  upon  a  summary  ap- 
plication ex  parte  that  the  defendant,  who  should 
be  present  and  examined  on  oath,  was  guilty  of 
some  or  one  of  the  offences  aforesaid,  as  between 
the  plaintiff  and  the  defendant  or  otherwise,  then 
the  latter  should  at  once  be  discharged — such 
discharge,  however,  not  to  be  deemed  a  satis- 
faction  of  the  judgment,  but  in  caee  any  such 
offence  should  be  sufficiently  proved,  then  the 
judge  or  magistrate  should  be  impowered  in 
any  such  case  to  award  such  a  term  of  imprison- 
ment as  acommissionerof  the  Insolvent  Debtors' 
Court  under  similar  circumstances  might 
adjudge,  or  as  near  thereto  as  possible,  (or  to 
leave  the  case  to  be  dealt  with  by  that  court  if 
he  should  think  fit.) 

If  the  law  were  altered  in  the  manner  or  to 
the  effect  above  suggested,  the  practical  use 
of  arrest  for  small  debts  would  be  materially 
lessened  and  diminished,  especially  in  the  in- 
ferior courts,  as  compared  with  the  use  thereof 
prior  to  the  passing  of  the  act  in  question,  not- 
withstanding the  prohibitory  clauses  thereof 
were  repealed,  provided  such  proposed  remedies 
against  property  be  made  effectual,  and  also, 
because  where  nothing  appears  likely  to  be 
obtained,  nor  a  probability  of  proving  some 
matter  or  thing  sufficient  to  cause  a  remand, 
few  creditors  (as  is  almost  always  the  case) 
would  be  inclined^  in  addition  to  a  loss  of  the 
debt,  to  incur  the  expense  of  an  arrest,  unless 
the  debtors'  conduct  had  been  such  as  to  de- 
nerve    some   punishment,  in  which   case  no 


injustice  would  be  committed  by  his  suffcnng 
some  few  days'  imprisonment. 

The  writer's  chief  aim  and  object  has  been 
to  draw  an  even  line  between  both  extremes, 
and  by  suggesting  such  alterations  in  the  law 
of  debtor  and  creditor  as  appear  to*  him  to  be 
necessary  for  maintaining  the  just  rights  and 
improving  the  remedies  of  the  small  bond  fide 
creditor  against  property,  as  well  as  the  person 
of  the  fraudulent  and  dishonest  debtor,  without 
at  the  same  time  harassing  the  honest  and  in- 
dustrious man,  who  in  consequence  of  losses, 
accidents,  or  other  misfortunes,  has   become 
unable  to  discharge  his  just  debts  and  liabilities ; 
for  as  regards  debtors  of  the  latter  description, 
imprisonment  for  debt  would  practically  (as 
before  mentioned)  be  about  as  much  abolished 
then  as  it  is   now,  as   such  persons   can  in 
various  ways,  through  the  medium  of  some  or 
one  of  the  several  bankruptcy  or  insolvency 
acts,  legally  and  effectually  avoid  imprisonment 
altogether ;  but  even  that  course  is  seldom  ne- 
cessary in  such  cases,  for  the    creditors  of 
debtors  who  act  fairly  and  honestly,  are  almost 
always  inclined  to  accept  of  a  composition  on 
their  debts  without  trouble  or  expense ;  hence 
some  of  the  innumerable  benefits  and  advan- 
tages of  honesty  and  integrity  in  all  sublunary 
matters,    "  a  consummation    devoutly  to   be 
wished,"  and  although  in  such  case  Othello's 
occupation  would,  perhaps,  as  some  suppose, 
be  partly  gone,  yet  it  is  believed  that  it  is  not 
the  less  desired  by  all  the  large  respectable 
portion  of  that  useful  and  necessary  profession, 
of  which  the  writer  has  the  honour  to  be  a  very 
humble  member. 

J.  B. 


REMOVAL  OF  THE  COURTS  FROM 
WESTMINSTER. 

It  appears  that  active  measures  will 
shortly  be  taken  for  bringing  this  subject 
again  before  parliament.  We  therefore 
deem  it  proper  to  remind  our  readers  of 
the  points  urged  in  favour  of  the  removal. 
They  are  as  follow  :— 

1.  The  union  of  the  law  and  equiW  cooita 
and  Masters'  offices  under  one  roo^  in  the 
neighbourhood  of  the  inns  of  court,  is  neces- 
sary to  the  most  efficient  administration  of  jus- 
tice. 

2.  The  courts  holding  their  sittings  at  West- 
minster is  productive  of  inconvenience,  delay, 
and  expense. 

3.  The  courts  in  Palace  Yard  are  inconve- 
nient in  construction  and  insufficient  in  number 
and  accommodation. 

4.  New  houses  of  parliament  can  afford  no 
increase  of  accommodation  to  the  courts  of  law, 
but,  on  the  contrary,  require  tiie  site  of  the 
present  courts. 

6.  No  necessity  for  the  courts  of  law  being 
placed  contiguously  to  the  houses  of  parlia- 
ment. 
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6.  Situation  of  the  courts  of  law  affords  no 
convenience  of  a  public  nature  to  the  Judges 
and  Queen's  Counsel. 

7.  The  sentiment  attached  by  lawyers  to 
Westminster  Hall  cannot  be  allowed  to  inter- 
fere with  a  measure  of  decided  usefulness. 

8.  The  present  site  does  not  afford  any  space 
for  the  accommodation  of  the  new  Equity 
Judges ; 

9.  Nor  for  the  three  subsidiary  Common 
Law  Courts  now  needed  for  the  Term,  Nisi 
Prius,  and  other  business ; 

10.  Much  less  for  any  future  increase  of 
courts  or  judges. 

11.  The  present  plan  of  the  Equity  Vacation 
Sittings  obliges  the  judges,  when,  for  the  con- 
venience of  the  profession,  they  remove  from 
Westminster  at  the  end  of  term,  to  occupv,  by 
sufferance  only  of  the  Benchers,  the  halls  of 
the  inns  of  court. 

12.  The  necessity  now  presses  on  the  go- 
vernment of  making  immediate  provision  for 
existing  wants,  and  of  considering  this  question 
in  reference  to  the  completion  of  the  new  par- 
liament houses. 

13.  It  is  improvident  to  lay  out  money  except 
for  purposes  of  permanent  useftilness,  and 
without  due  regard  to  the  suitors'  interests, 
which  can  alone  be  promoted  by  uniting  all  the 
courts  in  a  suitable  structure  imder  one  roof, 
in  the  vicinity  of  Lincoln's  Inn,  and  thereby 
concentrating  in  one  neighbourhood  all  the 
places  of  professional  resort. 

14.  ll^e  fact  is  incontrovertible,  that  no 
public  necessity,  nor  any  convenience  of  a  pub- 
lic nature,  justifies  the  evils  attendant  on  the 
present  site. 

15.  The  large  surplus  income  at  present 
arising  from  the  fee-funds  of  the  Common  Law 
Courts,  and  the  immense  unclaimed  Suitors' 
Fund  in  Chancery,  render  it  unnecessary  to  call 
on  the  public  treasury  for  the  expense  of  the 
building. 

In  November  1838  there  were  2,660  attor- 
neys in  London,  and  6,761  in  the  country;*  of 
the  former,  1,365  (representing  5,231  country 
attorneys)  were  located  about  Uie  inns  of  court, 
and  803  (representing  1,321  country  attorneys) 
in  the  city.  All  these  persons,  (making,  with  77 
resident  to  the  north-east,  2,245,  and  represent- 
ing in  all  6,588  country  attorneys,)  are  obliged, 
each  time  of  attending  and  returning  from 
court,  to  travel,  needlessly,  three  miles ;  and 
to  the  same  proportion  thei^ore  of  the  profes- 
sion those  other  and  greater  evils  apply,  which 
result  from  the  courts  being  placed  in  a  district 
remote  from  that  of  the  attorney's  occupations. 


EASTER  TERM  EXAMINATION. 

NoTiCBH  of  admission  on  the  Roll  of  At- 
torneys   have   been  given   for   Easter  Term 


*  These  numbers  are  now  largely  increased. 


by 117  candidates 

Of  these  there  have  been  already 
examined     •        •        .        .29 

Leaving  only  .  .  88 
To  which  are  to  be  added  ,  5 
Who  have  pven  examination  but 

not  admission  notices  

The    number    for    examination 

therefore  is  .        .        .        .93 

The  examiners  have  appointed  Tuesday,  the 
29th  April,  inst.,  at  half-past  nine  in  the  fore- 
noon, at  the  Hall  of  the  Incorporated  Law  So- 
ciety, in  Chancery  Lane,  to  take  the  examina- 
tion. 

llie  articles  of  clerkship  and  assignment,  if 
any,  with  answers  to  the  questions  as  to  due 
service,  according  to  the  regulaUons  approved 
by  the  judges,  must  be  left  on  or  before  Tues- 
day, the  22nd  April,  at  the  Law  Society. 

Where  the  articles  have  not  expired,  but  will 
expire  during  the  term,  the  candidate  may  be 
examined  conditionally,  but  the  articles  must 
be  left  within  the  first  seven  days  of  term,  and 
answers  up  to  that  time. 

A  paper  of  questions  will  be  delivered  to  each 
candidate,  containing  questions  to  be  answered 
in  writing,  classed  imder  the  several  heads  of — 
1.  Preliminary.  2.  Common  and  Statute  Law, 
and  Practice  of  the  Courts.  3.  Conveyancing. 
4.  Equity  and  Practice  of  the  Courts.  6.  Bank- 
ruptcy and  Practice  of  the  Courts.  6.  Criminal 
Law,  and  Proceedings  before  Justices  of  the 
Peace. 

Each  candidate  is  required  to  answer  aU  the 
preliminary  questions  (No.  1.);  and  it  is  ex- 
pected that  he  should  answer  in  three  or  more 
of  the  other  heads  of  inquiry — Common  Law 
and  Equity  being  two  thereof. 


TAXATION  OF  SOLICITORS'  BILLS. 


Various  questions  have  arisen  in  carry- 
ing into  effect  the  clauses  in  the  Attor- 
ney and  Solicitors'  Act,  6  &  7  Vict  c.  73, 
relating  to  the  taxation  of  costs.  It  will 
be  recollected  that  afler  the  bill  was 
brought  in  by  the  Master  of  the  Rolls 
numerous  amendments  were  suggestedt 
particularly  in  regard  to  the  delivery  and 
taxation  of  bills  of  costs.  The  t37th  clause 
was  much  extended,  and  others  were 
added.  In  fact  the  subject  has  become 
extremely  complicated,  and  some  time 
must  unavoidably  elapse  before  the  ques- 
tions oh  the  construction  of  the  act,  which 
are  brought  before  the  courts,  are  finally 
set  at  rest.  Most  of  these  points  come 
before  the  Master  of  the  Rolls,  and  every 
one  who  has  read  his  lordship's  decisions 
must  be  satisfied  that  all  due  regard  has 
'been  paid  to  the  rights  of  the  practitioner, 
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consistently  with  justice  to  the  suitor,  and 
tho  proper  construction  of  the  statute. 

In  the  orders  for  the  taxation  of  solici- 
tors' bills,  several  circumstances  have  to  be 
considered :  Ist,  Whether  the  bill  has  been 
delivered  according  to  the  acL  2nd, 
Whether  the  application  to  tax  is  made 
within  a  month  after  the  delivery.  3rd, 
Whether,  after  the  expiration  of  a  months 
and  before  the  lapse  of  twelve  months, 
there  shall  be  any  and  what  conditions. 
4th,  After  an  action  has  been  brought,  and 
before  verdict.  5th,  After  twelve  months, 
what  are  the  special  circumstances  under 
which  a  taxation  will  be  ordered.  6th, 
After  payment  of  a  bill,  and  within  twelve 
months,  what  are  the  special  circumstances 
which  will  induce  the  court  to  direct  a 
taxation ;  and  doubts  also  have  arisen  as 
to  what  constitutes  a  payment. 

Besides  all  these  questions,  which  apply 
to  a  bill  between  solicitor  and  client,  there 
are  other  classes  of  questions  under  the 
38th  and  39th  clauses  :  the  38th  relating 
to  bills  taxable  on  the  application,  not  of 
the  client,  but  of  third  parties,  such  as 
mortgagors,  lessees,  &c.;  and  the  39th 
relating  to  the  taxation  of  bills  chargeable 
to  trustees,  executors,  and  administrators. 
Numerous  points  occur  in  both  these 
classes  of  cases. 

On  the  present  occasion  our  remarks 
will  be  confined  to  the  cases  in  which  orders 
are  granted  as  of  course  to  tax  bills  under 
the  37th  section  of  the  act. 

The  Master  of  the  Rolls  has  decided 
that  in  order  to  entitle  a  party  to  tax  his 
solicitor's  bill,  the  bill  need  not  have  been 
signed  or  delivered  with  any  of  the  formali- 
ties required  by  the  act,  but  that  a  bill  de- 
livered or  sent  to  the  client  may  be  taxed 
as  of  course,  although  neither  signed  nor 
accompanied  by  a  letter  referring  to  it.  In 
re  Pitider,  10  April,  1845. 

In  our  last  number,  (p.  448,)  we  re- 
ported the  decision  in  the  case  ex  parte 
Gaiukell,  in  which  it  was  decided  that 
although  more  than  a  month  may  have 
elapsed  since  tlie  delivery  of  a  solicitor's 
bill,  an  order  may  be  obtained  for  taxing 
it,  without  notice  to  the  solicitor.  The 
Master  of  the  Rolls,  besides  the  common 
order  which  is  granted  on  application  made 
within  the  month,  has  settled  a  form  of 
order  by  which  the  party  applying  to  tax 
after  the  expiration  of  a  month  from  de- 
livery of  the  bin,  is  put  upon  terms  to 
procure  the  IMTaster's  report  within  a  month, 
unless  the  Master  should  certify  Uiat 
further  time  is  necessary  to  enable  him  to 


make  his  report,  otherwise  the  order  to  tax 
has  no  effect 

This  seems  to  be  a  sufficient  protection 
to  the  solicitor.  He  may  bring  an  action 
immediately  after  the  month  has  expired, 
and  then,  if  application  be  made  to  tax  the 
bill,  an  order  of  reference  is  granted,  im- 
posing different  terms  for  his  protection 
and  bene6t.  If  he  should  not  bring  such 
action,  and  an^  order  to  tax  be  made,  he  is 
then  delayed  only  a  month  by  the  taxation, 
and  in  the  interim  may  of  course  make 
any  special  application  which  the  cir- 
cumstances warrant.  We  think  (espe- 
cially when  it  is  borne  in  mind  that  these 
orders  operate  as  judgments)  that  tliis  is 
the  best  mode  of  proceeding  that  could  be 
adopted,  as  well  for  the  solicitor  as  the 
client.  It  is  beneficial  to  both  parties  to 
save  the  expense  of  a  triid,  and  if  after 
the  expiration  of  a  month  from  the  delivery 
of  a  bill  it  were  necessary  to  present  a 
special  petition  to  be  heard  in  the  usual 
way,  the  average  expense  of  the  hearing 
and  reference  would  be  30/.,  and  if  more 
than  a  sixth  were  taken  off  the  bill, 
(however  small  in  amount  it  might  be,) 
this  expense  would  fall  on  the  solicitor. 
At  common  law  the  practice  is  different,  as 
the  application  to  tax  is  heard  on  summons 
at  the  judge's  chambers,  and  such  terms 
are  made  as  the  circumstances  may  require^ 
at  a  very  small  expense.  This  is  one  of 
the  reasons  for  the  difference  of  practice. 
There  are  others,  to  which  it  is  unne- 
cessary to  advert,  but  which  will  probably 
suggest  themselves  to  the  profession. 

We  have  obtained  copies  of  the  several 
forms  of  orders,  which  are  used  according 
to  the  circumstances  of  the  case ;  and  we 
learn  that  not  only  the  officers  of  the  court, 
but  several  practitioners,  were  consulted 
when  the  orders  were  settled,  and  it  is 
evident  that  great  care  and  consideration 
have  been  bestowed  in  adapting  the  orders 
to  the  nature  of  each  class  of  cases. 

The  fbllowing  are  the 

FORMS   OF   OROIBfl. 

Form  of  .order  on' e^tpUcsHtmy  nutde  wMm  « 
mmtik  after  delivery  qfbilL 

The  day  of  in  the 

yau*  of  the  reign  of  her  Majesty  Queen 
Victoria^  184  . 
In  the  matter  of  A.  B.,  one  of  the  solidtors 
of  this  court. 

Upon  &e  humble  petition  of  C.  D.,  this  day 
preferred  unto  the  Right  Honourable  the  Mas- 
ter of  the  Rolls,  ft  was  alteged  that  ^ 
petitioner  empbyed  the  above-Muied  A.  B..as 
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Ms  solicitor  m  {hir§  the  nature  />f  the  business 
is  stated] 

That  the  said  on  or  about  the 

day  of  delivered  to  the  petitioner, 

his  bill  of  fees  and  disbursements,  which,  as 
the  petitioner  is  ad\*i8ed,  contains  many  un«- 
reisonable  and  extravagant  charges,  that  the 
petitioner  submits  to  pay  what  shall  appear 
to  be  due  to  the  said 

on  the  taxation  of  said  bill.    It  was 

therefore  prayed,  and  it  is  accordinglv  ordered, 
that  it  be  referred  to  the  Taxing  Master  of 
this  court  in  rotation,  to  tax  and  settle  the  eaid 
bill.  And  it  is  ordered  that  the  petitioner,  and 
also  the  said  do  produce  before 

the  said  Master  upon  oath,  as  ne  shall  direct, 
all  books,  paper,  and  writings  in.  custody 

or  power  respectively  relating  to  the  matters 
hereby  referred  or  any  of  them,  and  that  they 
be  examined  upon  interrogatories  touching  the 
same  matters  or  any  of  them,  as  the  said  Master 
shall  direct.   And  it  is  ordered  that  the  said 

do  g^ve  credit  for  all  sums  of  money 
by  received  of  or  on  account  of  the  peti- 

tioner, and  that  he  be  at  liberty  to  charge  all 
stuns  of  money  paid  by  to  or  on  account 

of  the  petitioner.  And  it  is  ordered,  that  if  such 
biU  when  taxed  be  less  by  a  sixth  part  than  the 
said  bill  so  delivered,  the  said  Master  do  tax 
the  petitioner  costs  of  such  reference^ 

And  if  such  bill  when  taxed  shall  not  be  less  by 
a  sixth  part  than  the  said  bill  so  delivered,  that 
the  said  Master  do  tax  the  said  costs 

of  such  reference.  And  it  is  ordered,  that  the 
8^d  Master  do  certify  the  amount  due  from 
the  petitioner  to  the  said  or  from  the 

said  to  the  petitioner,  as  the  case  may 

be,  having  regard  to  the  costs  of  such  reference 
80  to  be  taxed  as  aforesaid,  and  any  sum  or 
sums  of  money  which  may  have  been  so  received 
or  paid  as  aforesaid.  And  it  is  ordered,  that 
the  amount  so  to  be  certified  be  paid  accord- 
ingly, unless  the  court  shall  upon  special  cir- 
cumstances to  be  certified  hy  the  Master, 
otherwise  order  upon  application  to  be  made 
within  one  week  after  tne  date  of  the  said 
Master's  certificate  by  the  party  liable  to  pay 
Buch  amount.  And  it  is  ordered,  that  upon 
payment  to  the  said  of  what  may  be 

certified  to  be  due  to  as  aforesaid,  or  in 

case  it  shall  appear  that  there  is  nothing  due  to 
the  said  he,  the  said  do 

deliver  to  the  petitioner  upon  oath,  all  deeds, 
books,  psmers,  and  writings  in  custody 

or  power  belonging  to  the  petitioner.  And  it 
is  ordered,  that  no  proceedings  at  law  be  com- 
Biaced  agahist  the  petitioner  in  respect  of  the 
•aid  bill  pending  socn  reference. 


V  oppUeation  made  after  etpkraUon  of  a  month, 
amd  withm  twdve  months. 

The  day  of 

in  the  year  of  the  reign  of  her 

Majesty  Queen  Victoria,  184    . 

In  the  matter  of 

Upon  the  humble  petition  of 


this  day  preferred  unto  the 
Right  Honourable  the  Master  of  die  Rolls,  it 
was  alleged  that  the  petitioner  employed  the 
above  named  in 

\here  the  nature  of  the  business  is  stated] 
That  the  said 

on  or  about  the  day  of 

delivered  unto  the  petitioner  bill  of  fees 

and  disbursements  which  as  die  petitbner 
advised  contain  many  unreasonable  and  extra- 
vagant charges 

That  the  petitioner  submit  to  pay  what  shsll 
appear  to  be  due  to  the  said 

on  the  taxatbn  of  said  bill. 

It  was  therefore  prayed,  and  it  is  accordingly 
ordered,  that  it  be  referred  to  the  Taxing 
Master  of  this  court  in  rotation  to  tax  and  settle 
the  said  bill,  and  that  the  petitioner,  and  also 
the  said 

do  produce  before  the  said  Master  upon  oath 
as  he  shall  direct,  all  books,  papers,  and  wri« 
tings  in  their  custody  or  power  respectively 
relating  to  the  matters  hereby  referred,  or  any 
of  them.  And  that  they  be  examined  upon 
interrogatories  touching  the  same  matters,  or 
any  of  them,  as  the  said  Master  shall  direct. 
And  it  is  ordered  that  the  said 
do  give  credit  for  all  sums  of  money  by  him 
received  of  or  on  account  of  the  petitioner. 
And  that  he  be  at  liberty  to  charge  all  sums  of 
money  paid  by  him  to  or  on  account  of  the 
petitioner.  Aiud  it  is  ordered  that  if  such  bill 
wh^n  taxed  be  less  by  a  sixth  part  than  the 
said  bill  so  delivered,  the  said  Master  do  tax 
the  petitioner  costs  of  such  reference. 

And  if  such  bill  when  taxed  shall  not  be  less 
by  a  sixth  part  than  the  said  bill  so  delivered^ 
the  said  Master  do  tax  the  said 
costs  of  such  reference.  And  it  is  ordered,  that 
the  said  Master  do  certify  the  amount  due  from 
the  petitioner  to  the  said 
or  from  the  said 

to  the  petitioner,.as  the  case  may  be,  having 
regard  to  the  costs  of  such  reference  so  to  be 
taxed  as  aforesaid,  and  any  sum  or  sums  of 
money  which  may  have  been  so  received  or 
paid  as  aforesaid.  And  it  is  ordered,  that  the 
amount  so  to  be  certified  be  paid  accordingly, 
unless  the  court  shaM,  upon  special  circum- 
stances to  be  certified  by  the  said  Master, 
otherwise  order,  upon  appUcation  to  be  made 
within  one  week  after  the  date  of  the  said 
Master's  certificate,  by  the  party  liable  to  pay 
such  amount.  And  it  is  ordered  that,  upon 
payment  by  the  petitioner  to  the  said 
of  what  may  be  certified  to  be  due  to  him  as 
aforesaid,  or  in  case  it  shall  appear  that  there 
is  nothin|(  due  to  the  said 
he  the  said  - 

do  dehver  to  the  petitioner  upon  oath  all  deeds, 
books,  papers,  and  writings  in  custody 

or  power  belonging  to  the  petitioner.  And  it  is 
oroered,  that  no  proceedings  at  law  be  com- 
menced against  the  petitioner  in  respect  of  the 
said  bin  pending  such  reference,  but  the  peti- 
tioner to  procure  the  said  Master's 
report  in  a.  month,  (unless  the  said  Master  shall 
certify  ^at  further  time  is  necessary  to  enable 
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bim  to  make  his  report,)  or  this  order  is  to  be 
of  no  effect. 


After  action  brought  and  before  verdict,  or  Writ 
of  Inquiry, 

The  day  of  in  the 

year  of  the  reif^  of  her  Majesty  Queen 
Victoria,  184  . 
In  the  matter  of 
Upon  the  humble  petition  of 
tlUs  day  preferred  unto  the  Right  Honourable 
the  Master  of  the  Rolls,  it  was  alleged  that 
the  petitioner  employed  the  above-named 

That  the  said  on  or  about  the 

day  of  deUvered  unto  the 

petitioner  bill  of  fees  and  disburse- 

ments, which,  as  the  petitioner  advised, 

contain  many  unreasonable  and  extravagant 
charges.  That  the  said  hath  commenced 

an  action  at  law  ag^nst  the  petitioner,  to  re- 
cover the  amount  of  the  said  bul,  but  no  verdict 
hath  been  obtained,  nor  hath  any  writ  of  in- 
quiry been  executed  in  such  action.  That  the 
petitioner  submit  to  pay  what  shall  appear  to 
be  due  to  the  said  on  the  taxation 

of  said  bill. 

It  was  therefore  prayed,  and  it  is  accordingly 
ordered,  that  it  be  referred  to  the  Taxing 
Master  of  this  court  in  rotation  to  tax  and  settle 
the  said  bill,  and  that  the  petitioner,  and  also 
the  said 

do  produce  before  the  said  Master  upon  oath 
as  he  shall  direct,  all  books,  papers,  and  wri- 
tings in  their  custody  or  power  respectively 
relating  to  the  matter  hereby  referred,  or  to 
any  of  them.  And  that  they  be  examined  upon 
interrogatories  touching  the  same  matters  or 
any  of  them,  as  the  said  Master  shall  direct. 
And  it  is  ordered,  that  the  said 
do  ^ve  credit  for  all  sums  of  money  by  him 
received  of  or  on  account  of  the  petitioner. 
And  that  he  be  at  liberty  to  charge  all  sums 
of  mone^  paid  bv  him  to  or  on  account  of 
the  petitioner.  And  in  case  it  shall  appear 
that  there  is  anything  due  from  the  petitioner 
to  the  said  It  is 

ordered,  that  the  said  Master  do  tax  the  said 
his  costs  of  the  said  action  at  law, 
and  that  such  costs  when  taxed  be  added  to 
the  amount  which  shall  be  so  found  to  be  due. 
And  it  is  ordered,  that  if  such  bill  when  taxed 
be  less  by  a  sixth  part  than  the  said  bill  so 
delivered,  the  said  Master  do  tax  the  petitioner 
costs  of  such  reference.  And  if  such 
bill  when  taxed  shall  not  be  less  by  a  sixth 
part  than  the  said  bill  so  delivered,  the  said 
Master  do  tax  the  said 

costs  of  such  reference.   And  it  is  ordered,  that 
the  said  Master  do  certify  the  amount  due  from 
the  petitioner  to  the  said 
or  from  the  said 

to  the  petitioner,  as  the  case  may  be,  having 
regard  to  the  costs  of  such  reference  so  to  be 
taxed  as  aforesaid,  and  any  sum  or  sums  of 
money  which  may  have  been  so  received  or 
paid  as  aforesaid.    And  it  is  ordered,  that  the 


amount  so  to  be  certified  be  paid  accordinglf, 
unless  the  court  shall,  upon  special  circum- 
stances to  be  certified  by  the  said  Master, 
otherwise  order,  upon  application  to  be  made 
within  one  week  after  the  date  of  the  said 
Master's  certificate,  bjr  the  party  liable  to  pay 
such  amount.  And  it  is  ordered,  that  npon 
payment  by  the  petitioner  to  the  Kud 
of  what  may  be  certified  to  be  due  to  him  ai 
aforesaid,  or  in  case  it  shall  appear  that  there 
is  nothing  due  to  the  said 
he  the  said 

do  deliver  to  the  petitioner  upon  oath  all  deeds, 
books,  papers,  and  writings  in  custodj 

or  power  oelonging  to  the  petitioner.  And  it 
is  ordered,  that  all  further  proceedings  at  lav 
against  the  petitioner  in  respect  of  the  aaidbill 
be  stayed  pending  such  reference,  but  the  peti- 
tioner to  procure  the  said  Master's 
report  in  a  fortnight,  (unless  the  said  Marter 
shall  certify  that  further  time  is  necessaiy  to 
enable  him  to  make  his  report,)  or  this  order  is 
to  be  of  no  effect.  And  in  case  the  said  Mas- 
ter shall  not  certify  any  special  circumstances 
in  his  said  report,  and  shall  certify  that  there  is 
anything  due  from  the  petitioner  to  the  said 
It  is  ordered  that  the  amount  so  to 
be  certified  be  paid  by  the  petitioner  to  the 
said  and  in  default  of  such  payment 
being  made  the  said  is  to  be  at  liberty 
at  any  time  within  two  days  from  the  filing  « 
the  said  Master's  report,  (without  service  of 
this  order  or  of  the  said  report,)  to  sue  oat 
execution  against  the  petitioner  by  fieri  facias, 
writ  of  elegit  or  otherwise,  for  the  amoonl 
which  may  be  so  certified  to  be  due  as  tfor^ 
said. 


RECENT  DECISIONS  IN  THE  SUPE- 
RIOR  COURTS. 


KolU  CoiiTt. 

[Reported  by  Samubl  Millkb,  Ya^  ^' 
rister-at'iaw,'] 

FRACTICB.  —  BVIDRNCB.  —  AFFIDATIT.- 
FBMB   COVBRT. 

On  an  application  for  payment  0/  «»J<!f  ^ 
of  court  to  a  party  becoming  entitled  »  w 
attaining  21,  the  affidavit  of  identitif^ 
expressly  refer  to  the  certificate  of  bi^ttsB, 
if  any  such  certificate  be  used. 

If  the  application  be  madeonbeMfof^^ff' 
ried  woman,  proof  must  be  given  0/* 
settlement  having  been  esKcnted,  eUkotsi 
the  sum  in  question  be  only  50L 

This  was  a  petition  for  the  transfer  out  ^ 
court  to  the  petitioners,  one  of  whom  was« 
married  woman,  of  certain  monies  beIoB(?ffl| 
to  them.  In  order  to  prove  the  btptBO  01 
the  parties,  certificates  were  produced  and  pro- 
perly verified ;  but  the  aflidavits  f^'^^^J^ 
being  made  by  the  same  person  *^  *P^ 
to  the  certificates,  instead  of  identiiyiog  w 
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petitioners  or  the  parties  named  in  tbe  certifi 
cates,  stated  them  to  be  the  parties  named  in 
the  affidavit  of  the  deponent  who  proved  the 
certificates. 

One  of  the  parties  was  also  a  married  woman, 
and,  the  snm  being  only  50/.,  the  nsnal  affida- 
vit of  no  settlement  bavmg  been  executed  was 
not  filed. 

Beavan,  for  the  petitioners,  submitted  that  as 
the  identity  was  traced  through  the  affidavits 
made  in  proof  of  the  certificates,  the  evidence  was 
sufficient ;  and  with  regard  to  the  question  of 
settlement,  that  as  the  sum  was  so  small,  the 
court  might  safely  dispense  with  an  affidavit 
upon  that  point. 

The  Matter  of  the  Rolls  said  he  did  not  think 
that  he  ought  to  relieve  a  party  from  the  ordi- 
nary rules  when  it  was  so  easy  to  comply  with 
them.  The  affidavit  of  identity  should  prove 
the  party  in  the  cause  to  be  the  party  named  in 
the  certificate;  and  the  affidavit  of  no  settie- 
mcnt  having  been  executed  was  just  as  much 
required  where  the  application  was  for  the  pay- 
ment of  a  small  as  a  large  sum. 
In  re  Karr,  Jan.  21,  1845. 


Ottttn't  19cnc|. 

(Before  the  Four  Judges.) 

{Reported  by  John  Hambrton,  Esq.,  Bar- 
rister at  LawJ] 

JOINT   STOCK  COMPANY. — SALE  OF  SHARKS. 

A  sold  shares  in  a  public  company  to  B,  By 
the  laws  of  that  company,  the  consent  of  the 
directors  was  required  to  be  given  before 
any  sale  of  shares  could  be  valid  for  the 
purpose  of  passing  the  property  in  them. 
A  did  not  procure  the  assent  of  the  direc- 
tors, but  he  did  ail  the  other  acts  necessary 
for  the  transfer  of  the  shares.  In  conse- 
quence of  the  want  of  this  assent,  B  never 
actually  obtained  possession  of  the  shares. 


of  the  vendee  was  then  to  be  submitted  to  the 
directors,  and  the  transfer  was  to  be  approved 
of  by  two  directors,  before  the  vendee  could 
become  a  proprietor  in  the  company.  An 
agreement  was  made  between  the  ulaintiff  and 
the  defendant  for  the  transfer  of  tnese  shares, 
and  the  defendant  executed,  so  far  as  he  could, 
transfers  of  them ;  but  the  approval  of  the 
directors  was  never  obtained  to  these  transfers, 
so  as  to  ffive  the  plaintiff  possession  of  the 
shares.  The  case  was  tried  at  York,  before 
Mr.  Justice  Wightman,  when  a  verdict  was 
found  for  the  plaintiflf,  with  leave  reserved  for 
the  defendant  to  move  to  enter  a  nonsuit.  A 
rule  was  obtained  on  three  ffrounds  :  1,  That 
the  action  for  money  had  and  received  would 
not  lie,  because  the  contract  was  still  open ;  the 
action  therefore  should  have  been  on  the  special 
contract.  2,  That  the  defendant  was  not  the 
party  to  blame,  because  he  had  done  all  in  his 
power  to  procure  the  assent  of  the  directors  for 
the  transfer  of  the  shares.  3,  lliat  the  plaintiff 
had  another  remedy,  and  might  have  compelled 
the  directors  to  give  their  consent  by  a  writ  of 
mandamus. 

Mr.  Martin  and  Mr.  Cowling,  for  the  plain- 
tiff. 

The  defendant  is  the  person  who  sells  these 
shares,  and  he  is  the  person  who  is  called  upon 
to  perfect  the  contract,  he  must  therefore  ob- 
tain the  consent  of  the  directors  for  the  com- 
pletion of  the  transfer  of  the  shares  before  he 
has  discharged  his  duty,  and  before  the  plain- 
tiff can  obtain  a  legal  title  to  them.  In  the 
case  of  a  lease  which  contains  a  covenant  not 
to  assign,  it  has  been  held  to  be  inciunbent  on 
the  vendor  of  the  lease,  and  not  on  the  purcha- 
ser, to  procure  the  lessor's  license  for  the 
assignment.  Lhyd  v.  Crispe.^  The  principle 
of  that  case  is  applicable  in  the  present  mstance. 
The  purchaser  nas  no  power  to  compel  the 
directors  by  mandamus  to  give  their  consent, 
because  the  court  will  not  grant  a  mandamus 
under  such  circumstances.  In  Rex  v.  the  Bank 
of  England^  the  court  refused  a  mandamus  to 


Held,  that  he  could  maintain  money  had  \  the  bank  to  transfer  stock.      In  Rex  v.  the 


and  received  against  A  for  the  price  he  had 
paid  for  these  shares,  and  the  fact  that  he 
orought  such  action  without  first  returning 


the  documents  which  A  had  executed  in  order  made  in  their  books, 


London  Assurance  Company*^  the  court  refused 
a  mandamus  to  the  directors  of  a  private  trading 
corporation  to  permit  a  transfer  of  stock  to  be 


to  transfer  the  shares,  would  not  prevent 
Mm  from  recovering. 

This  was  an  action  for  money  had  and  re- 
ceived. The  plaintiff  and  defendant  were  both 
members  of  a  joint  stock  company,  called  the 
Durham  County  Coal  Company.  The  plain- 
tiff, a  short  time  ago,  purchased  of  the  defen- 
dant ten  shares  in  this  company,  and  paid  the 
monev,  but  the  shares  were  never  completely 
transferred  to  him  according  to  the  laws  of  the 
company.  The  company  was  incorporated 
under  an  act  of  parliament,  lliere  were  seve- 
ral clauses  in  the  act  regulating  the  mode  in 
which  shares  were  to  be  transferred.  By  sec- 
tions 14  and  142  it  was  provided,  that  before 
there  could  be  any  final  transfer  of  the  shares, 
it  was  requisite  that  there  should  be  an  agree- 
ment between  the  vendor  and  vendee,  the  name 


Ihe  procuring  of  the  assent  of  the  directors  was 
a  condition  precedent  to  be  performed  by  the  de- 
fendant; and  inasmuch  as  that  condition  has  not 
been  performed,the  plaintiff  has  paid  money  with- 
out any  consideration,  and  can  recover  it  back  as 
money  had  and  received.  ITie  plaintiff  has 
received  no  benefit  from  the  contract,  which  is 
the  general  test  to  be  appUed  in  such  cases.  It 
is  said  that  the  contract  is  still  open,  and  may 
be  completed  at  any  time ;  but  the  act  of  bring- 
ing the  action  annuls  the  contract  on  the  part 
of  the  plaintiff,  and  prevents  him  from  availing 
himself  of  the  contract,  even  if  the  directors 
gave  their    consent   immediately  afterwards. 


5  Taunt.  249. 
5  B.  &  Aid.  899. 


2  Doug.  523. 
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Superior  Courts :  Queen's  Bench, 


Kempson  v.  Saunders,'^  Young  v.  CoZe,«  Scurfield 
V.  GowlandJ 

Mr.  Knowles  aad  Mr.  Addison  for  the  defen- 
dant. 

The  defendant  was  only  called  upon  to  do 
all  in  his  power  to  obtain  a  perfect  transfer  of 
these  shares ;  his  inability  to  obtain  the  con* 
sent  of  the  directors,  and  to  complete  the  pur- 
chase, did  not  arise  from  any  fault  on  his  part. 
The  value  of  the  shares  has  decreased  since  the 
money  was  paid,  and  the  defendant,  if  this 
action  succeeds,  will  be  made  to  suffer  a  loss 
in  a  case  where  he  is  not  to  blame.  [Mr. 
Justice  Coleridge, —  Do  you  contend  that  the 
defendant  could  bring  an  action  for  the  value 
of  these  shares,  if  the  money  had  not  been  paid?] 
That  may  be  contended,  and  the  agreement  is 
intended  to  go  to  that  extent.  Salter  v.  FTo/- 
loMis^  The  plaintiff  has  his  remedy  either  by 
mandamus  or  by  bill  in  eauitv. 

The  action  for  mone^  nad  and  received  is 
misconceived;  the  action  should  have  been 
on  the  special  contract,  which  etill  remains 
open.   He  still  possesses  the  transfers  executed 


had  received  from  the  defendant.    A  verdict 
was  returned  for  the  plaintiff,  and  a  rule  nisi 
for  a  new  tiial  was  afterwards  obtained  luxm 
the  part  of  Ihe  defendant,  and  argued  subse- 
quently in  court.    Upon  the  part  of  the  defea- 
aant,  it  was  urged  in  the  argument  that  he  had 
done  all  that  it  was  in  his  power  to  do  for 
completing  the  transaction;    that  he  had  no 
means  to  compel  the  directors  to  assent  to  the 
transfers ;  ana  that  the  shares  in  question  had, 
since  the  time  of  the  bargain,  fallen  considerar 
bly  in  the  market,  so  as  to  render  it  impossible, 
if  the  contract  should  be  rescinded,  to  replace 
the  parties  in  statu  quo  ;  and  at  any  rate  that 
the  plaintiff,  before  he  could  maintain  aa  action, 
ought  to  return  the  transfers  which  he  had 
received  from  the  defendant.     With  regard  to 
the  first  point,  the  court  is  of  opinion  that  it 
was  the  duty  of  the  defendant  to  produce  the 
assent  of  the  directors  to  the  completion  of  the 
contract,  and  to  do  all  that  was  necessary  to  be 
done  to  complete  it.    This  case  resembles  that 
of  the  sale  of  a  lease  of  a  house,  in  which  the 


,  purchaser  has  a  right  to  require  the  seller  to 
by  the  defendant,  and  the  assent  of  the  direc- 1  g^ye  him  possession  of  the  thiug  purchased ; 
tors  will  put  him  in  actual  possession  of  the  |  and  if  the  seller  does  not  perform  this  part  of 
shares.  J  t  is  in  the  power  of  the  plaintiff  at  |  the  transaction,  the  consideration  fails,  and  the 
any  time  to  obtain  the  consent  of  the  directors,  |  purchaser   may  recover   back    the    purchase 


and  by  so  doing  make  a  complete  title  to  the 
shares.  In  Hunt  v.  Silk^^  Lord  EUenborough, 
C.  J.,  says,  "Where  a  contract  is  to  be  re- 
scinded at  all,  it  must  be  rescinded  in  toto,  and 
the  parties  put  in  statu  quo'*  They  are  not 
here  on  equal  terms,  for  the  plaintiff  has  re- 
tained the  incomplete  transfers,  and  has  to  this 
extent  possessed  himself  of  the  property,  which 
he  has  never  returned.  The  parties  are  not 
placed  in  statu  quo,  and  the  plaintiff  cannot  re- 
scind the  contract  without  tne  consent  of  the 
other  contracting  party.  The  defendant  is  an 
innocent  party,  and  no  default  has  been  com. 
xnitted  by  any  act  on  his  part.    Taylor  v.  Hare.^ 

Cur,  ad,  tmlt, 

Mr.  Justice  Coleridge  now  (March  1,  1845,) 
delivered  judgment. — In  this  case  the  plaintiff 
bought  from  the  defendant  certain  shares  in  the 
stock  of  a  public  company,  and  everything  was 
done  whicn  was  necessaxy  for  the  purpose  of 
completely  transferring  the  property  to  the 
plaintiff,  except  entering  upod  the  books  of  the 
company  the  assent  of  the  directors  to  the 
transfer  of  the  shares.  This  assent  it  was, 
however,  found  impossible  to  procure,  in  con- 
sequence of  a  dispute  between  the  defendant 
and  the  directors.  As  the  transfer  of  the  pro- 
]>erty  could  not  therefore  be  completed,  the  plain- 
tiff was  never  put  in  possession  of  the  snares, 
and  never  became  the  strict  legal  owner  of  them, 
and  he  brought  this  action  to  recover  back  the 
purchase  money,  upon  the  ground  that  it  had 
Deen  paid  upon  a  consideration  which  had  failed 
altogether.  Before  bringing  the  action  he  did 
not  return  the  uncompleted  transfers  which  he 


*  4  Bing.  6. 

*  3  Bing.  N.  C. 


money.  As  to  the  argument  raised  upon  the 
difference  in  the  price  of  the  shares  at  the  time 
of  the  contract  and  of  the  action  brought,  the 
answer  is,  that  the  plaintiff  never  had  the 
shares ;  he  cannot  therefore  be  said  to  hare 
been  possessed  of  the  property,  nor  charged 
now  with  a  desire  to  return  it  when  it  has 
fallen  in  value.  The  shares  were  never  in  his 
possession,  and  he  therefore  has  never  received 
any  part  of  die  consideration  for  which  he  paid 
his  taoney;  he  is  consequently  eoCitiea  to 
recover  back  that  mooey  as  money  paid  without 
consideration.  As  to  the  last  oojectioB,  we 
have  felt  some  doubt,  but  as  the  doeuments 
executed  by  the  defendant  had  no  force  of  them- 
selves to  give  the  plaintiff  posseasioa  of  the 
•thing  he  intended  to  purchase,  we  think  that 
the  simple  fact  of  retaining  them  ia  not  of  itself 
sufficient  to  bar  his  right  of  action.  These 
transfers  were  incidental  to  the  poMeanon  of 
the  shares, — they  did  not  give  the  poaaeesion, 
they  were  only  collateral  to  the  nosaeanofi,  and 
we  think  that  as  the  defendant  aid  not  procure 
the  assent  of  the  directors,  and  thus  render 
them  really  valuable  by  obtaining  for  the  plain- 
tiff the  possession  of  the  shares,  the  right  of 
action  accrued,  and  that  it  is  not  barred  by  the 
retaining  by  the  plaintiff  of  that  which  was  a 
mere  incident  to  the  possession  of  the  shares 
themselves.  The  case  of  Scurfield  r.  Gmplaa^ 
is  in  accordance  with  this  view  of  the  questkm. 
The  rule  in  this  case,  and  in  the  simOiur  case  of 
Lemon  v.  lAoyd,  will  therefore  be  disdiaiged. 
Rule  for  the  nonsuit  discharged. 
Wilkinson  v.  lAoyd}  Sittings  in  bttiico,  after 
Hilary  Term,  1845. 


6  East.  241. 


724. 
s  2  Man.  &  Gran.  650. 
^  5  East.  452.  '  1  New  Rep.  260. 


k  6  East,  241. 

>  This  case  was  argued  in  IVinity  Term, 
1844. 
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PBISONBR. — DAMAGBS  UNDER  20/. — MOTION 
TO   DISCHARGE. 

A  party  who  has  been  in  prison  in  execution 
for  twelve  calendar  months  for  the  nominal 
damages  of  Is,  and  for  the  costs  in  eject- 
ment, is  entitled  to  his  discharge  under  the 

•    48  Geo.  3,  c.  123,  s.  1. 

Gi/farrf  moved  to  discharge  a  prisoner  out 
of  custody,  under  the  48  Geo.  3,  c.  123,  s.  1, 
which  enacts  that  all  persons  in  execution  upon 
any  judgment  for  any  debt  or  damages  not  ex- 
ceeding the  sum  of  20/.  exclusive  of  costs,  &c., 
and  who  shall  have  heen  in  prison  for  more 
than  twelve  calendar  months  before. the  appli- 
cation, shall  be  discharged  by  the  rule  or  order 
of  one  of  the  superior  courts. 

Barstow  showed  cause  in  the  first  instance, 
and  contended  that  a  judgment  in  ejectment 
was  not  within  the  act.     He  relied  upon  the 
authority  of  Doe  v.  Reynolds,*  where  it  was 
held  that  a  party  who  was  in  custody  for  the 
costs  of  an  ejectment  under  20/.  was  not  enti- 
tled to  his  discharge  under  this  act.    No  doubt 
it  was  held  in  Doe  d.  Daffey  amd  others  v.  Sin- 
clair and  another,^  that  a  party  in  prison  under 
such  circumstances  was  entitled  to  his  dis. 
charge ;  and  Doe  d.  TkrelfaU  v.  Ward^  is  to 
the  same  effect.    But  it  has  never  been  so 
decided  in  this  court.    And  in  the  latter  case 
Doe  V.  Reynolds  was  not  cited.     [Wightmani  J* 
— It  seems  to  have  been  there  considered  that 
the  defendant  was  in  execution  for  the  costs 
only.]     The  distinction  taken  by  Lord  Tenter- 
den,  C.  J.,  shows  that  the  decision  proceeded 
on  the  nature  of  the  action  itself.   His  lordship 
says  :  **  The  object  of  a  party  instituting  sucn 
a  proceeding  is  to  recover  the  possession  of 
land,  and  not  any  debt  or  damages."    The 
Is.  damages  in  ejectment  recovered  for  the  de- 
tention of  the  supposed  term  rests  upon  a 
fiction.     [Wightman,  J. — Suppose  a  party  re- 
covers a  shilling  damages  in  trover.]    Then  it 
is  a  real  transaction.     [Vi^ightman,  J. — Otsup- 
P|08e  he  should  recover  15/.  damages  in  the 
ejectment,  which  he  might  do.     How  is  the 
(listinction  to    be  drawn?]      Nothing  is  re- 
covered here  but  \s,  damages  for  the  loss  of 
the  supposed  term. 

Giffard,  contri,  was  not  heard. 
Wightman,  J. —  Ejectment  is  an  action  for 
damages  as  well  as  costs.    There  is  no  doubt 
such  a  judgment  is  within  the  act. 

Rule  absolute. 

Doe  d.  Barker  v.  Boe,    Q.  B.  P.  C.   Hilary 
Term,  1845. 


10  B.  &  C.  481. 
2  M.  &  W.  65. 


3  Bing.  N.  C.  778. 


COMMON  LAW  CAUSE  LISTS. 
SnUr  Term,  1845. 
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of  Hilary  TeriD,  1845. 

Michaebnoi  Term,  1842. 

£f  jer.-~Corporstion  of  Colchester  v.  Brooke. 

Easter  Term,  1844. 

Kent. — Allen  ».  Hayward. 

Bucks. — Doe  d.  Briso  v.  Brise. 

Camliridge,r-The  Queen  v.  Mortlock. 

CAe*f«r.— Wharton  t>.  Walton  ;  W'orthington, ad- 
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Stafford. — Bromley  t;.  Spurrier. 
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Bockett;  Same  v. Same;  Skilbeck  uid  another  v. 
Garbett. 
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Currie  and  another ;  Moses  v.  Jaeobaon. 
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gument with  Harrison  v.  Varty,  Trinity  Term;) 
Same  v.  Same ;  Bennett  v.  Duncan ;  De  Medina 
V.  GroTO  and  others;  Same  t.  Same;  The  Queea 
V.  Waller. 

Lonc/on.— De  Freis  v.  Littlewood  and  another ; 
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V.  Same. 

HanU.—Doe  d.  Edney  and  others  v.  Benham ; 
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fitajforc/w— Hilton  v.  Earl  GranTillo. 

r<^i^— The  Queen  v.  Ud.  Ciearby  ;  Lockwood  v. 
Wood  ;  Musgrove  v,  Emerson. 
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Liverpool.-— The  Queen  v.  Corporation  of  Man- 
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pool and  Manchester  Railway  Company. 

£wx.-~Doe  d.  Copland  and  others  r.  Buriell; 
Doe  d.  Cozens  v,  Cosens. 
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R«d>wr.— Doe  d.  Woodhouse  v.  Powell. 
Tried  during  Michaelmas  Term,  1844. 
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miary  Term,  1845. 

MiddUsex.^Um  ©.  Stratford ;  Wood  r.  Williams 
Md  another;  Stinton  v.  Bloxham  and  another; 
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LOTMfon.— Henzell  ©.  Hocking  and  another,  sued, 
&c.;  Bingley  v.  Young;  Hayne  v.  Rhodes  and 
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Pargeter  aod  others  v,  Harris,  dem. 

Perry  ».  Fitz  Howe,  dem. 

Green  and  another,  assignees,  &c.  v.  Wood  and 
another,  special  case. 

Ekin  and  another  v.  Flay,  special  case. 

Prothero  v.  Phelpi,  dem. 

Mortimore  v.  Moore  and  another,  dem. 

Gregory  v.  East  India  Company,  dem. 

Milea,  Treasurer,  &c.  v.  Bough,  dem. 

Scarpellini  r.  Aitcheson,  dem. 

Orgar  v.  Home,  dem. 

?k  ®  c  ^^^^  *"**  another  v.  Clarke,  special  case. 

Ihe  St.  Katherine  Dock  Company  v.  Higgs, 
special  case. 

Hamner  v.  Eyton,  case  from  new  trial  paper. 

Kennett  and  Aron  Canal  Nnvigaiion  v.  Gt.  Wes- 
tern Railway  Company,  special  case. 

Fannin  v.  Anderson,  dem, 

Teece  v.  Brown  and  others,  in  replevin,  dem. 

Kobinson  v.  Merchant,  dem. 

Elwell  V.  Birmingham  Canal  Company,  special 


Nieholls  v.  Stretton,  dem. 

Peake  V.  Screech,  dem. 

Belcher  and  others,  assignees,  Ac.  9.  Canpbell 
and  another,  special  ease. 

Selhy  V.  Brown,  dem. 

Edmunds  v.  Penneger  and  others,  dem. 

Doe  d.  Dand  v.  Thompson,  special  case. 

Vine  V.  Bird,  dem. 

Taylor  v.  Stendall,  dem. 

Mayor,  &c.  of  Litchfield,  9.  Simpson,  dem. 

Wrigbtttp  V,  Greenacre,  dem. 

Clarke  and  othera  v.  Tinker,  special  esse. 

Pilkinhorn  v,  Wright,  dem. 

Nicholas  v.  Wright,  dem. 

Boulet  V.  M sire,  dem.  * 

Thorogood  v.  Robinson  the  elder,  dem. 

Ward  and  others  v.  London  and  Blsckirail  M- 
way  Company,  dem, 

oimons  v.  kloyd,  dem. 

Faviell  v.  Manchester,  Bolton,  and  Dory  Caoal 
Navigation  Co.,  special  cane. 

Gosling  V.  Veley  and  another,  dem. 

Roe  dem.  Jackson  aod  others  -v,  Harubora  ud 
others,  special  case. 

Page  V.  katchett,  dam. 

Brutton  v,  Shevill,  deiu. 

Ricketts  9.  Loftus,  dem. 

Young  and  another  v,  Tagg,  dem. 

Simons  v»  Lloyd,  dem. 

Taylor  v.  Clay  and  another,  dem. 

Lomas  v.  Ash  worth,  special  case. 

Lawrie,  Knt.,  and  others  v.  Boast,  dem. 

Chaurier  v.  Cummings,  special  case. 

Hutt  V.  Morrell  and  another,  dem. 

Blakesley  v,  Smaltwood  and  another,  executors, 
dem. 

Short  V.  Stone,  dem. 

Bnndock  v.  Houae,  dem. 

Rumball  and  another  v.  Mnnt,  special  case. 

Wakefield  and  another  v.  Brown,  dem. 

Binson  v.  Staunton  and  another,  dem. 

Oliverson  and  another  v,  Brightmaa  and  otlien, 
special  case. 

Bold  and  another  v,  Rotherham,  spMial  ease. 


Common  puaf. 

Jiemanet  Paper  ^Easter  Term,  in  thtZthyearoftkt 
reign  of  Queen  Vidoria,  1843. 

Enlarged  Rules* 
To  1st  day.— Cattlin  v.  Brooks. 
To  6th  day.— 'i'olson  v,  Biahop  of  Carlisle  a&d 
othera. 

New  Trials  offfilary  Term  18«. 
Afiifcffaex.— Cozhead  9.  Richards. 

New  Trials  ef  Michaelmas  Term  last. 

Surrey. — Black  ham  v,  Pugh. 

Gloueetler. — Wilkes  v.  Hopkins  and  others. 

KoUt^ — Cocking  v.  Ward. 

Warivici. — Fowler  v,  Russell. 

Dur/iam.— Charlton  and  another  v.  Gibson. 

LiverpooL — Bentley  v,  Fleming;  Williamson  .'. 

5«Jf<i/i.— Lewis,  executor,  t?.  Bailey* 
Chester. — Davies  v,  Aston,  Knt. 

Kew  Trials  of  Hilary  Term  last, 
Jl/id<fl«sex.— Burgess  v.  Gray ;  Bentley  v.  Carr«r 
and  others ;  Webb  v.  Beavan  and  others ;  Saa  r> 
Same;  Gould  v.  Coombs. 


Common  Lam  Caute  Lists. 


I^rfoii.— Valpy  and  others  »•  Mmler  ;  Conway 
and  othen  v.  Hall ;  EntboTon  and  another  v.  Irrini 
and  others.  ^ 

CUB.  AD  rvvT, 
Walker  «.  Petchell. 
Abbott  V.  Douglas. 

Jppellant  Cam. 

Yi>rMir«<— Baxter,  (appellant)  «.  Newman,  (re- 
spondent.) ^ 

Demurrtr  Paper  of  Easter  Term,  Bth  year  of  the  reign 

of  Queen  Kietoria,  18A3. 
Toesday      .  April  15  ) 

Wednesdaj      .    .  16  f  Motions  in  arrest  of  judff- 
Thursday    ...  17  f      ment. 
Friday     .    •     .     .  18  j 
Wednesday,    ,    ,  J3     Special  argoments. 

Pirns  V.  Grazebrook  and  another. 

Cumberledge  and  others  v.  Smitber. 

Same  v.  fiucknell. 

Salkeld  v.  Johnson. 

Phillips  and  another  v.  Smith. 

Doe  (Stevenson)  v,  Glorer. 

Gljnea  and  otbeia  v.  Lawrence. 

Steed  V.  Carey. 

Friday,  April  25.    Special  arguments. 

Wright  V.  Tallis  and  another. 

Wednesday,  April  30.    Special  aiguments. 

Friday,  May  «•  ditto. 
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For  Judgment. 

(MoTed  Easter  Term,  1844.) 

V  Ma^''  ^^'  ^^^  ^y«.— Rogera  and  another 

(Heard  28tb  May,  1844.) 

Moved  Miehaelmas  Term,  1844. 

^MiddUtex,  Lord  Chief  Baron,^ChappeU  v.  Por- 

(Heard  I5th  and  fSrd  Nor.  1844.) 

MUdUeex,  Mr.  Baron   Bolfe.  ^ButUtt  v.  m^ 


'^ttit^m  of  9Uaf . 

SPECIAL   PAPER. 

For  Easter  Term.    8  Vict.,  1845. 
For  Judgments 
Bnron  v.  Denmsn,  Esq.,  dem. 

(Heard  ISth  Nor.  1844.) 
For  Argument. 

Martinez  v.  Deoman,  Esq.,  dem. 
Jiminez  v.  Same.,  dem. 

(These  two  cases  to  stand  orer  until  judgment 
given  in  Burow  «.  Denman,  Esq.) 

Doe  d.  Sams  «.  Garlick,  special  case,  by  order  of 
Mr.  Baron  Rolfe. 

Fart  heard,  i7th  Jan.  1845. 

The  Company  of  Proprietors  of  the  Calder  and 
Hebble  NsTiption  v.  Pilling  and  others,  dem, 

Thomas  v.  Undson,  dem. 

Fisber  and  others  v.  Gibbon,  dem. 

Williams  et  ux.v.  Waters,  executor,  &c.,  dem. 

Smale  v.  Frsncbi,  dem. 

Piper  and  others,  'llie  Master  and  Wardens,  &c. 
r.  Cbappell,  dem. 

Simmons  v.  Haslett,  dem. 

Hodgina  v.  Cook,  sued  with  Hancock,  dem. 

Aston  V,  Brerith,  dem. 

Tomer  v.  Masno,  dem. 

Jones  9.  Chapman,  dem. 

Surman  and  others  v.  Dsriey  and  others,  special 
»se,  by  order  of  Mr.  Baron  Kolfe. 

Watson,  Cashier,  &c. «.  Earl  of  Egremont,  dem. 

Beadle  «.  Snelling,  dem. 

Wiggins  and  another  v.  Johnston,  special  case, 
»y  order  of  Mr.  Baron  Alderson. 

Wrigbtson  v.Macauley,  special  case,  by  order  of 
E^iee-Chancellor  Wigram. 

Miller  and  another  v.  Large,  dem. 

MEW  TBtAL  PAFB1I. 

For  Easter  Term.    8tb  Viot;  1845. 


(Heard  JSrd  and  «9th  Jan.  1845.) 

Bodd?**'"''"^'  ^'^*  ^'^"^  CWtman.— Watson  ». 

(Heard  gist  Feb.  1845.) 

For  Argument* 

Moved  TrinUy  Term,  1844. 

Jd'^^A.^  ^W»^T.-A.  J.  Acraman  t..  Cooper 

24th  Jan.  1845.    This  rule  further  enlanred  until 

anlorrs"-^  '''  "^  ''^  ^'  ^^^^  ^    cTp2 

Moved  Mtehaelmai  Tunn,  1844. 

Londtm,  Lord  aUf  Baron. ^nedmm  v.  WiUon 

(l«th  Feb.  1845,  part  heard.) 

London,  L,rd  Chief  Baron. -^^edmnn  v.  Har. 

InSj:  ^'-  *''""''•  ^^^^'-I^oe  d.  Ll<^d.. 

Live^  Mr.  Justice  CreuwelL^CreWia  v.  Cal- 
Tert ;  Crellin  v.  Brooke.  ^" 

Iptwieh,  Mr.  JuUiee  H^^iomt.—Mills  r.  Ooff 
(Feb.  15tb,  part  heard.) 

Havward;  Fnideetnz.  v.Poirell.  ^    "^   »• 

.wf  V  "':  ''""'f  '•«*7»— F"Kn~  ..  Bntd- 
■inir;  Kynutoo  sad  onoUier,    ■migaeea   &a 
Crouch ;  Dona  and  another,  aangnaea,  &c.'».  Wor* 
ooys. 

Mored  after  the  4th  day  of  Michaebnas  Term 
J844.  ' 

Middlaex,  Lmd  Chief  B«iion.-.Hogarth  v.  Penny 
and  another ;  Birt V.Leigh.  ^ 

MoTed  Hilary  Term,  1845. 

MMUtex,  Lord  Chief  Jftiron.-Skinner  i,.  Hart  • 
Baildon,  executors,  &c.».  Walton  ;  Same  v.  Sama- 
EgUnton  i;.  Ruck  and  others ;  Parnell  v.  WiUiami 
tod  others;  Belcher  end  others,  assignees,  &c.  « 
Magnay  and  others;  Same  ».  Same;  Richards  ll 
Macey ;  Sberbom  v.  Aylieff ;  Whitmow  and  othe« 
Mttgneea,  &C.,  on  affidavits,  v.  Hind ;  Darev  v 
Warne;  Playlaira..MusgroTe  and  another;  Sur^ 
fling  V.  Orenden  and  others. 

London,  Lord  O^irf  Boron.-Newall  tr.  Webster 
andothera;  Hawley  r.  Gilbert ;  Beran  and  wifeT 
Messer  and  wife ;  Stopleton  v.  Baker. 

MoTed  after  the  4th  day  of  Hilary  Term,  1845 
Middlesex,  Mr.  Baron  Bo{/e.— Curieun  v.  Fm 
on  affidants ;  Woodbridge  «.  Cooper.  ^' 
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Common  Law  Sittings. —ParUametttarjf  Proceedi^.^ne  Editor's  Letter  Box, 


9treiii9tot8  9«Ptx. 
tbr  fiift«r  Term.    8  Vict.  1846. 

To  be  edlad  on  tbe  first  day  of  the  Term,  after  the 
motions,  end  to  be  proceededf  with  the  next*  day,  If 
necessary  before  the  notions. 

4th  Ju,n9^  1844.— The  Msfor,  Aldermen,  and 
Bargesees  of  the  Borough  of  Ludlovr,  in  the  oovBtj 
of  Salop  V.  Charlton,  Esq. 

Ibth  January,  1845.— Hsgger  v.  Baker. 


COMMON  LAW  SITTINGS. 
In  and  Afitr  SagU^  Term,  1845. 

Qtttm'f  Idmc). 

In  Term, 

mDDLBSKZ. 

1st  Sitting,  Wedoeedaf    .        -        •  April  16 
And  until  the  Jott  are  desired  to  attend  at  the 

(Sit  at  Eleven.) 
8nd  Sitting*  Monday        •        .        •  April  J I 
And  until  the  Jury  are  desired  to  attend  at  the 

(Sit  at  Eleven.) 

3rd  Sitting,  Tuesday  ....   May  6 

(At  faaif->past  Nine.) 

LOWDOir. 

Wednesday May  r 

(AtTweWe.) 

Sittings  for  Undefended  and  such  Defended  Causes 
as  produce  no  satisfSactory  affidavit  of  Merits. 

In  Term  in  Middlesex^^Tbe  Undefonded  Re- 
manets  and  New  Causes  with  proper  notice  will  be 
taken  first ;  then  will  follow  a  limited  number  of 
Short  Causes,  and  such  Short  Causes  of  Tort  as 
shall  have  been  appointed  in  the  same  way  as  apeeial 
juries  are  for  fixed  days,  by  leave  of  the  presiding 
judge. 

After  Term, 


VfDDLBSBZ. 


Friday 


(Sit  at  half-past  Nine.) 

LONDOM. 


Saturday        .... 
(To  adjourn  only.) 

Adjournment-day,  Tuesday      • 
(At  half-past  Nine.) 

Common  9U«f . 
In  Term. 


Wu^tvus  of  9Utf . 
InT^rsu 

IN    XIDDLESSX. 

1st  Sitting.  Wednesday    . 
Sod  Sitting,  Thursday     . 
Srd  Sitting,  Friday  . 

.April  16 
.       .  U 
.    M»yt 

IN   LOMDOX. 

1st  Sitting,  Tuesday    .        .       .     April  J3 
tnd  Sittini?.  Wednesday       ...    SO 
(And  by  adjournment,)  rhursday  .       May  1 
After  Term, 

IN  MIDDtBf«X»                                W  LOJIDOX. 

Friday 


May  9 


I    Saturday     .  MiylO 

(To  adjoortoolr.) 

The  Court  will  sit  in  Middlesex,  at  NiiiPriusu 

Term,  by  adjournment,  from  day  to  d«v,  uotil  tU 

causes  entered  for  the  respective  Middl«sex  titti&gs 

are  disposed  of. 

The  Court  will  sit,  daring  and  sfter  Term,  it  n 
o'clock. 


Wednesday 
Wednesday 


UIDDLESBX. 

April  SS 
April  SO 


Friday 
Friday 


May  9 


May  10 
May  is 


April  95 
May  2 


After  Term, 

MID0T.S8EX.  LONDON. 

Friday  .  .  May  9  |  Saturday .  .  May  10 
N.B.— The  Court  will  ait  at  ten  o'clock  in  the 
forenoon  on  each  of  the  days  in  Term,  and  at  half- 
past  nine  precisely  on  eaoh  of  the  days  after  Term* 
The  causes  in  the  list  for  each  of  the  above  sittiog 
days  in  Term,  if  not  disposed  of  on  those  d«ys»  will 
be  tried  by  adjounment  on  the  days  following-  eaob 
of  such  sitting  days. 

On  Saturdav  the  10th  May,  in  London,  no  cauaes 
wiH  be  tried,  but  the  court  will  adjourn  to  a  future 
day. 


PARLIAMENTARY  PROCEEDINGS  RE- 
LATING  TO  THE  LAW.; 
IS09al9MenU(5thApriL) 
Property  Tax. 

Kottse  of  ftorim. 

BILLS    FOR   8BC0ND  BEADING. 

Actions  on  Death  by  Accident. 
Divorce,  Privy  Choanal. 
City  of  London  Trade. 
Post  Office  Offences. 
Land  Clauses  (Consolidation. 
Charitable  Trusts. 
Railway  Clauses  Consolidation. 

IN    COtfMITTEB. 

Bail  in  Error  in  Misdemeanors. 
Bastardy. 

TO  »B  BBPOBTED. 

Deodand  Abolition. 

BILLS   PASSED. 

(Companies'  Clauses  O)nsolidatiou. 
Service  of  Common  Law  Procesi  Abroad. 
Service  of  Scotch  Process  Abroad. 
Service  of  Irish  Process  Abroad. 
J^ottttc  of  (ETommonf. 

BILLS    FOR   SECOND  READING. 

ClisrkB  of  the  Peace. 
Medical  Practice. 
Roman  Catholics'  Relief. 
Poor  Law  Settlement. 
Jewi^  Disabilities. 

BILLS   IN   COMMITTEE. 

Crediton  Small  Debte  Court. 
Manchester  Court  of  Record. 

PASSED. 

Property  in  PubUc  Institutions. 

THE  EDITOR'S  LETTER  BOX. 

The  letters  of  P.  and  "  A  Subscnber  t>^^ 
been  received. 

We  have  been  obliged  again  to  arfer  s^ 
letters  relating  to  the  examination  oi  a^ow 
clerks.  ,    _a^,. 

U.  T.  is  informed  that  cnroD«8r  (or«Sii 
iuK)  articles  of  clerkship  ffnttT  take  V^j"^ 
six  calendar  months  frt>m  the  «ecnti« 
articles,  otherwioe  the  tinw  wiU  w?'^^^  S 
the  day  of  rogistmtioii^  unless  othernsc^^ 
by  the  court.    6  &  7  Vict.  c.  73, «,  8  &  »• 


^e  lErgal  ehatti^tt, 


om. 


JOURNAL    OF    JURISPRUDENCE. 


SATURDAY^  APRIL  19,   1845. 


**  Quod  magis  ad  Not 
Pertinet,  et  nesdre  mAlum  est,  agiUmus.** 

HORAT. 


THE  LORD  CHANCELLOR'S  BILL 

FOR  ADMINISTERLVG  SMALL 

CHARITIES- 

The  Lord   Chancellor    has  at  length 
brought  in  his  bill  fbi;  administering  chari- 
ties to  a  certain  amount ;  and  we  consider 
it  a  very  important  measure.      One  thing 
is  at  anj'  rate  demonstrated  by  the  bare 
fact  of  its  introduction, — the  avowed  use- 
kssness  of  the  present  machinery  of  the 
Court  of  Chancery  in  dealing  with  small 
matters :  neither  can  we  forget  the  course 
of  legislation  of  late  years,  (of  which  the 
present  bill  forms  a  part,)  which  goes  to 
displace  the  officers  of  that  court,  and  to 
substitute  others.    >First,  the  taxation  of 
costs  is  taken  away  from   the  Masters* 
office,  and  tlie  Sworn  Clerks,  who  really 
did  the  work,  are  abolished,  and  an  entire 
new  staff  of  Taxing  Masters    is  created. 
Next,  lunacy  matters,  past,  pr^nt,  and 
fiiture,  are  transferred  from  Uie  Masters' 
office  to  the  Lunacy  Commissioners,  whose 
office  is  recreated  and  remodelled  for  the 
purpose.     And  now,  by  tlie  present  bill, 
the  jurisdiction  in  small  charities  is  pro- 
posed to  be  taken  away  entirely  from  the 
Court  of  Chancery  and  to  be  transferred 
to   new    commissioners,   the    number   of 
whom  is  not  stated,  to  be  appointed  by 
the  Home  Secretary.    Now  why  is   the 
Court  of  Chancery  thus  despoiled  of  its 
possessions  ?  and  why,  more  especially,  is 
the  Masters'  office  thus  relieved  of  its  busi* 
ness  ?    Have  the  Masters,  then,  too  much 


to  do  ?     Or  do  they  discharge  their  duties 
inefficiently  ?     This  is  not  alleged.     The 
Masters  are  certainly    not    overworked; 
and  Uiey  are  qualified,  from  prectice,  ex- 
perience, learning,  and^  station,  to  peifcnrm 
their  duty  most  efficiently.     No  man  is 
appointed  to  this  important  office  without 
possessing  a  well  known  rank  in  the  pro- 
fession.    What,  then,  is  the  reason  of  the 
unpopularity  of  the  office?  and  why  is  bill 
after  bill  directed  i^inst  it  taken  as  a  boon 
and  hailed  with  the  utmost  satisfaction  ? 
The  reason  we  conceive  is  simply  this, 
that  the  machinery  of  the  Masters    office 
is  so  fraught  with  expense  and  delay,  that 
it  has  become  the  disposition  of  every  one 
to  avoid  it ;   that  it  is  a  whirlpool  which 
sucks  in  and  destroys  all  small  craft,  and 
even  endangers  suits  of  weight  and  im« 
portance.    It  is  not  adapted  to  the  wanta 
or  the  purposes  of  the  poorer  suitor :  and 
thus  it  is  that  bills  which  hold  out  the 
prospect  of  any  relief,  (for   things  have 
almost  come  to  this  pass,  that  any  change 
must  be  for  the  better,)  are  welcomed, 
which,  under  other  circumstances,  no  one 
would  venture  to  propose.     It  remains, 
indeed,  open  to  doubt,  whether  it  would 
not  be  better  to  go  a  little  deeper  for  a 
remedy  ;  whether  attention  should  not,  in 
the  first  instance,  be  turned  to  the  root  of 
the    evil:    whether    the  Masters'  office 
should    not  be  reformed,  and  a  remedy 
be    attempted  which    would    app^y    not 
only  to  lunacy  and  charities,  but  to  all 
other  matters  within  the  jurisdiction  of  the 
Court  of  Chancery.    But  it  is  no  wonder 

c  c 
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Charitable  Ihuts  BiU. 


that  Chancellor  after  Chancellor  shrinks 
from  the  extent  and  difficulty  of  this  Her- 
culean task,  and  contents  himself  with 
endeavouring  to  devise  a  remedy  for  that 
part  of  the  evil  which  appears  most  press- 
ing. We  have  repeatedly  endeavoured  to 
show  that  there  is  a  remedy;  that  the 
experience*  learning,  and  ability  now  in 
the  possession  of  the  Court  of  Chancery 
should  be  rendered  more  available  to  the 
suitors  of  that  court.  We  think  that  this 
frittering  away  of  its  jurisdiction  might  be 
avoided.  Still,  knowing  the  difficulties  of 
the  task,  and  the  evils  of  the  present 
system  in  the  Masters'  office,  we  are  con- 
strained to  say  that  in  the  mean  while, 
and  for  want  of  something  better,  we  are 
willing  to  take  the  present  bill.  We  hope, 
indeed,  that  it  may  be  improved  in  some 
parts  ;  and  it  is  obvious  that  in  its  present 
shape  it  cannot  be  completely  discussed ; 
but,  with  some  alteration,  it  appears  to  us 
that  an  acceptable  reform  of  the  law  may 
be  made. 

We  shall  now  give  a  full  abstract  of  the 
bill.  It  will  be  observed  that  the  proposed 
jurisdiction  of  the  commissioners  extends 
to  all  charities  of  50/.  per  annum  or  1,200/., 
to  be  estimated  by  the  analytical  digest 
made  by  the  former  Charity  Commissioners 
in  1842 ;  and  it  will  be  obvious  that  to 
charities  of  this  amount  the  machinery  of 
the  Court  of  Chancery  cannot  be  bene- 
ficially applied. 

CHABITABLK  TRUSTS   BILL. 

This  is  a  bill  for  securing  the  due  adminis- 
tration of  charitable  trusts  in  England  and 
Wales.  It  redtes  that  in  numerous  cases  pro- 
perty of  small  amount  is  held  subject  to  chari- 
table trusts  in  England  and  Wales,  and  it  is  ex- 
pedient to  provide  for  the  due  administration  of 
such  property,  without  incurring  the  expense 
of  proceedings  in  courts  of  equity  for  that 
purpose ;  and  in  order  the  more  effectually  to 
check  abuses  in  the  administration  of  property 
subject  to  charitable  trusts,  it  is  proper  that 
regular  accounts  should  be  kept  of  the  receipt 
and  expenditure  of  such  property,  and  that 
such  accounts  should  from  time  to  time  be  in- 
spected and  examined  as  hereinafter  provided. 
The  following  are  the  proposed  enactments, 
the  important  parts  of  which,  as  they  concern 
the  profession,  are  stated  fully  :— 

y.  Appointment  of  commissioners    and  inspec- 
tors.— 1.  That  it  shall  be  lawful  for  one  of  her 


Majesty's  principal  secretaries  of  state  from 
time  to  time  to  appoint 
to  be  commissioners  for  the  purposes  of  tbb 
act,  who  shall  be  styled  '*  The  CommissioDm 
of  Charities,"  and  shall  hold  their  offics 
during  good  behaviour,  and  upon  every  vacaDcy 
in  such  commission  to  appoint 
to  supply  such  vacancy;  and  such  commii- 
sioners  snaU  have  the  superintendence  and  con- 
trol of  charitable  trusts,  under  and  accordiog 
to  the  provisions  of  this  act;  and  in  tiie  con- 
struction of  this  act  the  words  "the  Qmnoi- 
sioners"  shall  mean  "  the  Commissknai  of 
Charities." 

2.  That  it  shall  he  lawful  for  one  of  lier  Ml- 
jesty's  principal  secretaries  of  state  from  time 
to  tmie  to  appoint  two  fit  persons  to  be  inipN- 
tors  of  charities  for  England  and  Wain,  for 
the  purposes  of  this  act,  and  from  time  to  re- 
move any  such  inspectors. 

3.  Oath  of  commissioners  and  inspectors. 
Officers,  Sfc, — 4.    ITiat  the  conmiissionm 

roajr  and  they  are  hereby  empowered  fromthne 
to  time  to  ap^int  a  secreury,  and,  subject  to 
the  approbation  of  the  Lords  Commissionenof 
her  Majesty's  Treasury,  or  any  tinec  of  theo, 
so  many  clerks,  messengers,  and  officers  is 
they  shall  deem  necessary,  and  from  time  to 
time,  at  the  discretion  of  the  commissionen,  to 
remove  such  secretary,  clerks,  messengers,  ud 
officers,  or  any  of  them,  and  to  appoint  othen 
in  their  place. 

5.  Sakries  to  be  ^ssA  by  the  Treasury. 

6.  Commissioners  to'' have  conunonsed. 
Jurisdiction  of  commissioners,  —7<  T^  ^ 

every  case  in  which  the  clear  yearly  retense  of 
anjr  charity  shall  not  exceed  ^y  posndsj  or  is 
which  the  estate  and  property  thereof  shall  not 
exceed  the  sum  or  value  of  tmefve  hoM 
pounds,  if  the  commissioners  shall,  hj  tbe  peti- 
tion in  writing  of  any  informant,  or  bj  the 
report  of  any  inspector  or  otherwise,  be  in- 
formed of  any  neglect,  abuse,  or  breach  of 
trust  in  the  management  of  such  cbaritf.  or  in 
the  administration  of  its  estate  or  funds,  or  of 
the  want  of  a  scheme  for  the  application  of  its 
revenues,  it  shall  and  may  be  lawful  for  the 
commissioners  and  they  are  hereby  empowered, 
after  giving  such  notices  as  to  them  shall  seem 
fit,  to  cite  before  them  the  parties  chaij^edwith 
such  neglett,  abuse,  or  breach  of  trust,  o/en- 
truAed  with  the  application  of  such  estate, 
funds,  or  revenues,  and  to  summon,  by  pre- 
cepts under  their  seal,  and  examine,  any  person 
or  persons  whomsoever  in  relation  thereto,  mm 
to  hear  and  determine  summarily  the  m**^ 
brought  before  them,  and  to  mike  such  order 
thereon  for  the  payment,  with  or  without  in- 
terest, of  any  money  belonging  to  such  chantj, 
in  the  hands  of  any  receiver,  trustee,  or  offictf 
of  such  charity,  or  for  the  payment  of  i^^^ 
on  balances  improperly  rctamed  in  hand  uf 
any  such  receiver,  trustee,  or  officer,  or  (or  t» 
future  administration  of  the  estate  and  fun*, 
or  to  establish  such  scheme  for  the  applio^** 
of  the  revenues  of  such  charity,  or  to  make  any 
other  order  in  such  matter,  respecting  the  pro- 
perty or  the  objects  of  such  charity,  upon  toe 
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tnutees  or  officers  of  the  charitv,  as  to  the 
commissioners  shall  seem  fit;  ana  every  such 
order  shall  he  final  and  conclusive^  and  not 
subject  to  any  review,  unless  the  commissioners 
shall  think  fit,  in  exercise  of  the  power  herein- 
after given  to  them,  to  rehear  the  same ;  and 
the  commissioners  shall  for  the  purpose  afore- 
said hold  their  sittiuff  at  or  as  near  to  the  place 
where  such  charitv  shall  be  situate  as  circum- 
stances shall,  in  tneir  judgqient,  require  :  Pro- 
vided always,  that  no  {>er8on  so  summoned 
shall  be  obliged  to  travel  in  obedience  to  such 
precept  more  than  ten  miles  from  his  or  her 
place  of  abode. 

8.  Analytical  digest  of  the  reports  of  the 
Charity  Commissioners  in  1842  to  be  evidence 
of  income  of  charity,  for  the  purpose  of  regula- 
ting and  settling  the  jurisdiction  of  the  com- 
missioners under  this  act. 

9.  That  in  all  cases  within  the  summary  juris- 
diction of  the  commissioners,  limited  as  afore- 
said, it  shall  be  lawful  for  the  commissioners, 
when  they  shall  so  think  fit,  upon  the  applica- 
tion of  the  trustees  of  any  charity,  to  authorize 
or  direct  the .  sale  or  exchange  of  any  lands, 
rents,  or  other  hereditaments  belonging  to  such 
charity,  or  the  grant  of  building  or  other 
leases  thereof,  which  shall  appear  beneficial  to 
such  charity ;  and  for  assistmg  their  judgment 
lA  the  matter  of  such  applications  it  shall  be 
lawful  for  the  commissioners,  if  they  shall  so 
think  fit,  to  appoint  any  surveyors  or. other 
persons  to  examine  the  matter  of  such  applica- 
tions, and  the  comu^sioners,  may  give  such 
notice  of  all  such  applications  as  they  shall 
deem  proper  for  the  information  of  persons  in- 
terested in  such  charity;  and  every  sale,  ex- 
.  change,  and  lease  whicn  shall  be  so  authorized 
or  directed  by  the  commissioners  shall  be  sub- 
ject to  such  conditions  and  restrictions,  and  to 
such  directions  respecting  the  investment  or 
disposal  of  the  consideration  money,  and  other 
directions,  as  to  the  conunissioners  shall  appear 
proper,  and  shall  he  sealed  ^or  stamped  with 
the  seal,  of  the  commissioners ;  and  all  such 
Bales,  exchanges,  and  leases  as  shall  be  so 
made  by  the  trustees  of  tm  charity,  under  such 
authority  and  direction  of  the  commissioners, 
shall  be  good  and  valid  at  law  and  in  equity  to 
all  intents  and  purposes  whatever. 

Trustees, — 10,  That  in  every  case  within  the 
Jjunmary  jurisdiction  of  the  commissioners, 
limited  as  aforesaid, 'it  shall  be  lawful  for  the 
commissioners,  upon  proof  to  their  satisfaction 
^f  any  abuse,  breach  of  iru&t,  or  neglect  of 
duty  by  any  trustee  or  trustees  of  any  charity, 
or  of  the  estate  or  funds  thereof,  or  in  the  event 
of  any  trustee  or  trustees  becoming  incapad- 
^ted,  or  desirous  of  being  discharged,  to  re- 
move any  snch  trustee  or  trustees,  by  order 
under  their  seal,  and  in  like  form  to  suostitute 
or  appoint  any  new  or  other  trustees  or  trustee 
thereof:  Provided  always,  that  where  there 
shall  be  any  special  visitor  or  vintors  of  the 
charity,  the  consent  of  such  visitor  or  visitors, 
ui  writing  under  his,  her,  or  their  hand  or 
hands,  shall  be  necessary  in  order  to  such 
I'emoval. 


11.  That  when  and  so  often  as  any  new 
trustee  or  trustees  of  any  real  or  personal  estate 
shall  have  been  duly  appointed  as  aforesaid 
under  this  act,  then  and  m  every  such  case, 
and  by  virtue  of  such  nomination  and  appoint- 
ment alone,  and  without  any  deed  or  instru- 
ment of  conveyance,  surrender,  or  assignment 
for  that  purpose  whatsoever,  all  the  lands,  tene- 
ments, and  nereditaments,  and  all  the  personal 
estate,  of  or  belonging  to  the  charity,  shall 
forthwith  be  and  be  deemed  to  be  vested  in 
such  new  trustee  or  trustees  as  aforesaid,  either 
alone,  or  jointly  with  the  surviving,  continuing, 
or  other  trustee  or  trustees  (if  any)  of  the  same 
lands,  tenements,  and  hereditaments,  and  per- 
sonal estate,  upon  and  for  the  same  trusts,  in- 
tents, and  objects  of  the  said  charity. 

12.  That,  in  case  of  lands,  tenements,  or 
hereditaments  of  copyhold  or  customary  or 
ancient  demesne  tenure,  nothing  hereinbefore 
contained  shall  be  construed  to  dispense  with 
the  admittance  thereto  of  the  trustee  or  trustees, 
tenant  or  tenants  for  the  time  being  of  the 
same,  or  in  anywise  to  affect  the  payment  or 
satisfaction  of  all  or  any  of  the  hexiots,  fines, 
fees,  dues,  or  sums  of  money  from  time  to  time 
of  right  payable  or  accustomed  upon  the  ad- 
mittance or  otherwise  of  any  tenant  or  tenants 
of  the  honours  or  manors  whereof  such  pre- 
mises shall  respectively  be  holden. 

13.  That  whensoever  any  new  trustee  or 
trustees  shall  have  been  appointed  as  aforesaid, 
an  office  copy  of  the  order  or  orders  making, 
confirming,  or  evidencing  such  appointment, 
under  the  sealof  the  commissioners,  shall  be 
received  as  sumcient  evidence  of  such  appoint- 
ment, in  all  courts,  places,  and  proceedings 
whatsoever. 

Trust  scheme.— U,  That  in  every  case  within 
the  summary  jurisdiction  of  the  commissioners, 
limited  as  atoresaid,  in  which  it  shall  appear  to 
the  commissioners  th^t  property  given  on  or 
subject  to  any  charitable  trust  cannot  be  applied 
to  tne  purposes  and  according  to  the  intention 
directed  by  the  donor  thereof,  it  shall  be  lawful 
for  the  commissioners,  with  the  consent  of  the 
visitor  or  visitors,  in  cases  where  there  is  a 
special  visitor  or  visitors  of  the  charity,  to  be 
signified  in  writing  under  his,  her,  or  their 
hand  or  hands,  by  order  under  their  seal  to 
settle  or  approve  a  scheme  for  the  appUcation 
of  such  property  to  any  charitable  purposes,  as 
the  commissioners  shall  think  fit. 

15.  That  in  every  case  within  the  summaiy 
jurisdiction  of  the  commissioners,  so  often  as  it 
shall  appear  to  the  commissioners  that  any 
claim  or  demand,  or  cause  of  suit,  against  any 
person  or  corporation,  in  respect  of  any  neglect, 
abuse,  or  breach  of  trust  in  the  administration 
or  management  of  any  charity  or  charitable 
estate  or  funds,  or  in  relation  to  any  property 
subject  or  alleged  to  be  subject  to  any  charita- 
ble trust,  may  be  compromised  or  adjusted 
without  any  proceedings  or  the  continuation  of 
any  proceedings  at  law  or  in  equity,  with  ad- 
vantage to  the  charity  interested  therein,  or 
ought,  under  the  special  circumstances  of  the 
case,  to  be  compromised  or  adjusted  without 
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any  such  proceeding*  or  tke  conttnuAtioii  of  any 
SBch  proceeding,  it  sbi^  and  may  be  lawful  to 
or  for  the  commissioners  to  compromise  and 
adjust,  or  to  authorise  ai^  trustees  or  others 
acting  on  behalf  of  the  chanty  concerned  therein 
to  compromise  and  adjust,  such  claim,  demand, 
or  cause  of  suit,  upon  such  terms  and  conditions 
as  the  commissioners  shall  think  fit,  so  as  the 
terms  and  conditions  of  every  such  compro- 
mise be  set  forth  in  an  agreement  in  writing 
under  the  seal  of  the  commissioners,  and  under 
the  hand  of  the  person  or  persons  or  under 
the  seal  of  the  corporation  against  whom  such 
claim,  demand,  or  cause  of  suit  may  have 
existed ;  and  upon  the  due  performance  of  the 
terms  and  conditions  of  such  compromise  by 
such  person  or  persons  or  corporation  as  afore- 
said such  agreement  shall  be  a  final  bar  to  all 
actions,  suits,  claims,  and  demands,  by  or  on 
behalf  of  the  charity  concerned  therein,  in 
respect  of  the  cause  of  action,  suit,  or  matter 
in  respect  of  which  such  compromise  shall 
have  been  made. 

Regulations. — 16.  That  the  commissioners 
shall  from  time  to  time  make  such  regulations 
as  they  may  think  fit  concerning  the  form  and 
manner  of  the  accounts  to  be  kept  and  ren- 
dered, and  the  returns  to  be  made  under  this 
act  by  persons  entrusted  with  the  receipt  or 
application  of  the  revenues  of  any  charitable 
trust,  and  for  the  transmission  and  production 
of  such  accounts,  and  the  vouchers  thereof,  to 
the  commissioners  or  inspectors,  and  for  the 
due  investment  and  security  of  any  monies 
subject  to  any  charitable  trust,  and  may  from 
time  to  time  rescind  or  alter  such  regulations : 
Provided  always,  that,  before  any  such  regula- 
tion shall  be  obligatory  on  the  persons  con- 
cerned in  the  administration  of  any  charitable 
trust,  a  written  or  printed  copy  of  such  regula- 
tions shall  be  sent  by  the  commissioners,  by 
the  post  or  otherwise,  to  such  persons,  or  to 
the  clerk  (if  any)  of  such  charitable  trust. 

Application  of  revenues, — 1/.  That  the  said 
commissioners,  or  any  one  or  more  of  them, 
may,  and  each  of  the  said  inspectors  shall,  from 
time  to  time,  when  authorized  so  to  do  by  any 
wder  of  the  said  commissioners  under  their 
seal,  make  inquiry  into  the  receipt  and  applica- 
tion of  the  revenues  of  any  chantable  trust  in 
England  and  Wales,  and,  in  cases  within  the 
summary  jurisdiction  of  the  said  commission- 
ers, make  inquiry,  inspection,  and  examination 
into  the  administration  of  such  charitable  trusts ; 
and  the  said  inspectors  shall  respectively  make 
such  inquiry,  inspection,  and  examination  in 
such  districts  as  may  from  time  to  time  be 


eioners,  or  anv  one  or  more  of  them,  or  for  any 
inspector  unoer  this  act,  when  antboriaed  as 
aforesaid,  to  call  and  inspect  all  books  of  ac- 
count and  vouchers  concerning  such  leteuaes* 
and  the  receipt  and  application  thereof,  and  to 
require  the  attendance  of  any  person  acting  as 
master,  officer,  or  servant  of  any  such  diaiify, 
or  as  manager  or  receiver  of  any  estatse  or 
revenues  subject  to  any  charitable  tmst,  or  re- 
ceiving any  salary,  emolument,  or  benefit  from 
any  cmoitable  trust,  and  to  reqmre  fnm  aay 
such  person  answers,  orally  or  in  writing,  to 
any  questions  in  relatkm  to  the  estates  and 
revenues  to  such  charitable  foundations  and 
trusts,  and  the  application  thereof,  and  gene- 
rally all  such  information,  so  &r  as  may  consist 
with  the  knowledge  of  such  person,  in  rdatJon 
thereto,  as  such  commissioner  or  inspectar  may 
think  fit  to  require. 

19.  That  the  commissioners,  or  any  one  or 
more  of  them,  or  any  inspector,  shall  cause  the 
examinations  which  shall  be  taken  before  them 
or  him  respectively,  and  all  pajiers  and  docu- 
ments, being  parts  of  such  examinations,  to  be 
from  time  to  time  transmitted  to  the  office  of 
the  said  commissioners;  and  everj  sncfa  in- 
spector shall  report  his  opinion,  and  the  grounds 
thereof,  upon  an  inquiry  made  by  him,  to  the 
commissioners. 

20.  Comnussioners  empowered  to  eramine 
upon  oath.  The  like  power  may  be  delegated 
to  an  inspector. 

21.  Penakiee  of  perjuir  for  false  swearing. 

22.  Trustees,  with  tfaS  approbation  of  the 
commissioners,  may  transfer  stock  into  name 
of  the  Accountant-Greneral  of  the  Hig^  Coort 
of  Chancery,  or  pay  charity  moncnr  into  the 
bank,  in  his  name  in  the  matter  of  the  diarity. 

23.  Indemnity  to  trustees  making  sudi 
transfer  or  payment. 

24.  Power  to  commissioners  to  call  in  moniea 
on  defective  securities. 

25.  Where  charity  funds  are  insecure^  Com- 
missioners may  order  transfer  or  pavment  to 
the  account  of  the  Aecoimtant-genml. 

26.  Commissioners  to  make  orders  as  to  the 
payment  of  dividends. 

27.  No  payment  to  be  made  by  the  bank, 
except  upon  authority  of  two  commissioners, 
countersigned  by  the  Accountant-General. 

26.  Stock  transferred  to  the  Accountant- 
General  imder  any  order  of  the  commissioners 
may  be  sold  under  an  order  signed  by  two 
commissioners,  &c. 

29'  After  death  of  the  Accountant-General 
the  securities  to  vest  in  his  successor. 

30.  Accountant-General  not  to  interfere  with 


*k*i?°1?  ***,^^«^  ^7  *e  commissioners,  and   charity  monies,  but  only  to  keep  the  account  it 

Shall  obey  the  durations  of  the  commissioners  the  bank. 

as  to  the  times  and  manner  of  such  inquiry.       Fines  for  refusal  to  be  examined. 


inspection,  and  examination,  and  all  other 
directions  of  the  commissioners  not  inconsis- 
tent with  the  provisions  of  this  act,  and  shall 
make  reports  in  writing  of  their  respective  pro- 
ceedings under  this  act  to  the  commissioners 
8o  often  as  they  shall  think  fit  or  as  the  com- 
missioners shall  require. 

18.  That  it  shall  be  lawful  for  the  commis- 


31.  Thai 

if  any  person  summoned  to  appear  before  the 
commissioners  or  one  of  them,  or  before  any 
inspector  authorized  as  herein-before  is  men- 
tioned, shall  wilfully  omit  or  refuse  to  appesr 
before  such  commissioners,  commissioner,  or 
inspector,  or  shall  refuse  to  be  sworn,  or,  bring 
a  person  exempted  by  law  from  liability  to 
examination  upon  oath,  to  afiirm,  or,  being 
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«wom  t>r  having  affimied,  as  the  case  may  be, 
shall   reliise  to  answer  to  and  before  such 


comnuasionersy  commusioner,  or  inspector,  or 
to  answer  fiilly  tjij  lawful  question,  on  oath  or 
affirmation  respectively,  concerning  any  matter 
or  thing  relatmg  to  such  estates  or  mnds  as 
aforesaid,  or  to  the  administration  of  such 
charitable  trusts  as  aforesaid,  every  such  person 
8o  refusing  to  comply  with  any  such  lawful 
requieitionB  of  thecommissioners,  commissioner, 
or  inspector,  shall  be  liable  to  the  payment  of 
such  fine  to  her  Majesty  as  the  Ck>urt  of  Queen's 
Bench  or  the  Court  ot  Bzchequer,  on  applica- 
tion made  by  or  on  behalf  of  the  commissioners, 
commissioner,  or  by  her  Majesty's  Attorney- 
General  for  the  time  being,  shall  think  fit  to 
set  and  impose,  which  fine  the  said  Court  of 
Queen's  Bench  or  Court  of  Exchequer  is 
hereby  authorized  and  empowered  to  set  and 
impose  according  to  their  discretion  respectively, 
and  to  enforce  payment  of  the  same  by  attach- 
ment or  otherwise^  in  such  manner  as  the  said 
courts  respectively  may  do  in  cases  of  contempt 
of  the  same  courts. 

32.  Officers  of  charities  who  obstruct  com- 
missioners or  inspectors  subject  to  removal. 

33.  Trustees  disobeying  the  act  to  be  subject 
to  removal. 

34.  Commissioners'  order  for  payment  of 
money  may  be  enforced  by  Court  of  Chancery. 

35.  Legal  estate  of  hereditaments  now 
vested  in  municipal  corporations  and  charitable* 
trusts  to  be  vested  in  the  commissioners. 

36.  Commissioners  may,  on  special  applica- 
tion, add  to  the  existing  number  of  municipal 
trustees,  where  necessary  to  secure  the  fair  ad- 
ministration of  the  funds. 

37*  Commissioners  to  have  power  of  re- 
hearing. 

Chmity  administration  fund. — 38.  That  of 
the  revenues  of  every  charity  within  the  sum- 
mary jurisdiction  of  the  commissioners,  limited 
as  aforesaid,  except  such  as  shall  be  specially 
exempted  bv  any  order  of  the  commissioners, 
there  shall  oe  paid,  on  or  before  the  29th  day 
of  September  in  every  year,  into  the  Bank  of 
England,  in  the  name  of  the  said  Accountant- 
Genera],  to  an  account  to  be  intituled  "  The 
Chant;^  Administration  Fund,"  such  sum,  not 
ezceemng  sixpence  in  the  pound  on  the  net 
amiual  amount  of  revenue  applicable  to  the 
purposes  of  such  charity,  as  the  commissioners 
shaU  from  time  to  time  by  any  order  under 
their  hands  and  seal  direct ;  and  the  trustees 
of  every  such  charity  who  shall  be  in  the  re- 
ceipt of  the  revenues  thereof  shall  pay  the  same 
accordingly ;  and  in  cases  in  whicn  the  charity 
funds  shall  have  been  transferred  or  paid  into 
the  name  or  to  the  account  of  the  Accountant. 
General,  in  pursuance  of  the  power  herein- 
before contained,  the  commissioners  shall  make 
a  similar  order  for  paytaent  into  the  Charity 
Adbministration  Fund  out  of  the  dividends  or 
annual  proceeds;  and  the  said  Charity  Ad- 
ministration Fund  shall  be  applicable  to  the 
payment  of  all  such  salaries  and  expenses  of 
the  commissioners  and  other  officers  as  the 
lords  commissioners  of  her  Majesty's  treasury 


shall  atUhoriseto  be  paid  thersoat,  and  all  such 
expenses  of  suits  and  proceedings,  in  relation 
to  charities  of  small  amount  in  value,  as  the 
commissioners  shall  authorize  to  be  paid 
thereout. 

39.  Power  to  her  Majesty's  Treasury  to  ad- 
vance first  expenses  of  commissioners  or  any 
deficit,  the  same  to  be  reimbursed  from  Charity 
Administration  Fund. 

Clerk  of  trust. — 40>  That  all  trustees  in  whom 
property  shall  be  vested  upon  any  charitable 
trust,  or  who  shall  act  in  the  administration  of 
any  charitable  property  or  revenues,  shall,  if 
required  by  any  order  of  the  commissioners, 
from  time  to  time  appoint  a  fit  person  to  be  the 
clerk  of  such  charitable  trust,  tor  the  purposes 
of  all  returns  by  this  act  directed  to  be  made, 
and  of  all  communications  with  the  board,  and 
every  such  clerk  shall  on  his  appointment  com- 
municate his  name  and  address  to  the  secretary 
of  charities  to  be  appointed  under  this  act. 

41.  Accounts  of  cbaritv  receipts  and  expen- 
diture to  be  kept  and  auaited  annually.  State- 
ment of  debts,  receipts,  and  expenditure  to  be 
transmitted  annually  to  the  commissioners. 

42.  Commissioners  to  report  to  the  crown. 

43.  Deeds  affecting  charities  to  be  registered. 

44.  Deeds  relating  to  charities  to  be  kept  in 
safe  custody. 

45.  Indemnity  to  trustees  for  acts  done  imder 
direction  of  commissioners. 

46.  Act  not  to  extend  to  universities,  public 
schools,  &c. 

Exception  of  pending  mto.— 47.  That,  save 
and  except  the  powers  herein-before  given  to 
compromise  claims  on  behalf  of  charities, 
nothing  herein  contained  shall  extend  to  or 
affect  any  suit  or  proceedings  actually  depend- 
ing concerning  any  charity,  or  property  subject 
or  aUeged  to  be  subject  to  any  charitable  trust. 

48.  Act  not  to  extend  to  Ireland  or  Scotland. 

49.  Act  may  be  altered  this  session. 


THE  LAW  OF  COSTS. 

ACTIONS    UNDER    £20. 

In  a  recent  rase  the  meaning  of  the 
direction  to  taxing  officers,  of  Trin.  Term, 
7  Vict.»  as  to  costs  where  the  sum  re- 
covered does  not  exceed  20/.,  was  much 
discussed.  It  was  argued  that  it  had 
the  force  of  an  act  of  parliament,  but  this 
was  denied  by  Parke,  B.,  who  said  the 
rule  was  only  a  direction  to  the  officers  of 
the  court  as  to  their  conduct  on  taxation  : 
2  DowL  &  L.  378.  In  the  case  to  which 
we  allude  it  appeared  that  Smith,  an  at- 
torney, had  been  retained  by  Walton  to 
defend  an  action  brought  against  him  by 
one  Taylor,  for  the  recovery  of  a  sum 
under  20L  The  cause  came  on  for  trial 
before  the  under-sheriff  of  Staffordshire, 
when  the  plaintiff  was  noncuitcd ;  but  sub* 
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sequently  a  rule  was  made  absolute  for  a 
new  trial.  After  notice  had  been  given 
for  the  second  trial,  Walton  told  Smith 
that  he  had  heard  that  the  plaintiff  meant 
to  retain  counsel,  and  therefore  he 
(Walton)  wished  also  to  have  counsel. 
Smith  told  him  that  if  this  were  done  the 
expense  would  be  heavy,  and  that  this, 
even  in  the  event  of  success,  would  not  be 
allowed  on  taxation  against  the  opposite 
party.  Walton,  however,  said  he  would 
have  counsel ;  and  Smith's  affidavit  stated 
that  he  believed  that  if  he  had  not  followed 
those  instructions  Walton  would  have  pro- 
ceeded against  him  for  neglect  of  duty. 
Taylor  obtained  a  verdict ;  and  Smith  de* 
livered  his  bill  of  costs  against  the  defen- 
dant, which  was  taxed  under  a  judge's 
order.  The  Master,  on  taxation,  dis- 
allowed a  sum  of  7/.  12«.  6cf.,  the  expense 
of  counsel,  conceiving  he  was  bound  to  do 
80  under  the  Reg.  Gen.  Trin.  T.  7  Vict. ; 
the  Master  considered  that  under  this  rule 
he  had  no  discretion  whatever.  But  this 
view  was  held  to  be  erroneous.  *'  It  will," 
said  Pollock,  C.  B.,  *'  be  the  duty  of  the 
Master,  when  unusual  directions  are 
alleged  to  have  been  given,  very  strictly 
to  inquire  into  the  circumstances,  and  to 
have  them  proved  by  the  most  satisfactory 
evidence,  so  as  to  leave  no  doubt  in'  his 
mind  that  the  client  was  duly  informed 
that  he  could  recover  none  of  the  costs 
from  the  opposite  party,  and  that  with  full 
knowledge  of  that  fact  he  required  the 
additional  assistance  for  which  the  charge 
is  made.  As  the  Master  appears  to  have 
acted  on  the  principle  that  he  had  no  dis- 
cretion, the  case  must  be  referred  back  to 
him,  that  he  may  strictly  inquire  into  the 
facts,  and  as  far  as  possible   protect  the 


sequent  act  of  adultery.  In  Cham- 
bers V.  CaulfieUl,  6  East,  248,  Lord  Ekt^ 
borough  appears  to  have  said  that  he  did 
not  consider  the  question  as  concluded  by 
the  case  of  Weedon  v.  TimbrtU.  In  a  late 
case  of  trespass  for  crim.  con.,  the  Court 
of  Common  Pleas  allowed  the  defendant  to 
&dd  a  plea,  ''  that  the  plaintiff,  at  the  time 
of  the  trespass,  had  renounced  the  comfort 
and  fellowship  of  his  wife,  and  had  finallj 
separated  himself  by  deed  from  and  was 
living  apart  from  her.'*  Harvty  v.  Viai. 
son,  2  Dowl.  &  L.  343.  See  also  Winkr 
V.  ffenn,  4  C-  &  P.  498. 


NOTICES  OF  NEW  BOOKS. 

Jn  Abridgment  of  the  Law  of  Nisi  Prius, 
By  William  Selwyn,  Esq.,  Q.  C.  Lon- 
don ;  Stevens  and  Norton.  1845. 
Pp.  1543. 

We  are  always  glad  to  see  the  veteran 
authors  of  the  profession  engaged  in  editing 
new  editions  of  their  works,  and  more 
especially  when  such  works  haveattained  the 
rank  of  standard  treatises  in  the  general  es- 
timation of  the  profession^  We  welcome, 
therefore,  the  Seventh  edition  of  Mr.  Sel- 
wyn's  Abridgment  of  the  Law  of  Nisi 
Prius,  in  the  labour  of  which  it  appears 
he  has  been  ably  assisted  by  his  son,  Mr. 
C.  J.  Selwyn,  of  the  Chancery  Bar,  and 
by  Mr.  Romaine,  of  the  Inner  Temple. 

It  is  now  nearly  forty  years  since  the 
first  part  of  Mr.  Selwyn's  original  work 
appeared,  and  its  passing,  even  in  ihat 
long  period,  through  ten  editions  is  suffi- 
ciently indicative  of  its  eminent  reputation. 
This  last  edition  has  received  the  crowning 


client  against  any  improper  charge  of  the  \  grace   of  a   permitted  dedication  to  the 


attorney.  l£  it  should  appear  that  these 
additional  costs  were  incurred  in  conse- 
quence of  express  directions  to  that  effect, 
given  by  the  client  with  full  knowledge  of 
the  consequences,  the  Master  in  his  dis- 
cretion may  allow  them."  In  re  Smifh,  2 
Dowl.  &  L.  376. 


PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 

CRIM.    CON. 


In  Weedon  v.  TimbreU,  5  T.  R.  357,  it 
was  held  that  a  separation  between  hus- 
band and  wife  is  a  bar  to  an  action  brought 
by  the  husband  with  respect  to  any  sub- 1  to  the  form  and  mode  of  delivering  atwr 


author  s  illustrious  pupil.  Prince  Albert. 

Mr.  Selwyn  has  incorporated  in  his  new 
edition  such  parts  of  the  recent  sUtuiesas 
in  any  way  affect  the  subjects  of  his  trea- 
tise ;  and  it  may  be  useful  to  enumerate 
some  of  them  in  the  alphabetical  order  m 
which  the  work  is  arranged. 

Thus,  in  the  chapter  on  JstauU  m 
Battery,  the  effect  is  stated,  in  regard  to 
costs,  of  the  8  &  4  Vict.  c.  24. 

Under  the  head  of  Attorney,  the  ner 
act.  6  &  7  Vict.  c.  78,  for  Consolidating 
and  Amending  the  Law,  is  set  forth  wth 
the  decisions  thereon,  so  far  as  they  hesr 
on  the  Law  of  Nisi  Prius. 

It  does  not  appear  that  any  question 
have  yet  been  raised  under  the  new  act  as 
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wteys*  bills,  wliich  may  now  be  sent  by  the 
post  in  a  letter  signed  by  the  attorney,  and 
without  proving,  as  heretofore,  that  the 
bill  was  written  in  words  at  length.  The 
following  is  Mr.  Selwyn's  summary  of  the 
evidence  in  an  action  by  an  attorney  :— 

"The  regular  proof  of  a  person  being  an  attor- 
ne}%  is  either  by  the  production  of  the  original 
roll,  si^jrned  by  the  party  on  his  admission, 
together  with  the  proof  of  his  signature,  as 
evidence  of  identity;  or  by  an  examined  copy 
of  the  roll,  together  with  the  admission;*  but 
in  an  action  by  an  attorney  for  slandering  him 
in  his  profession,  it  is  sufficient  for  him  to 
prove  that  he  has  acted  as  an  attorney  in  the 
court  of  which  he  is  alleged  to  be  an  attorney, 
and  if  the  defendant's  words  assume  that  the 
plaintiff  is  an  attorney,  it  operates  as  an  admis- 
sion that  he  is  so,  and  supersedes  the  necessity 
of  other  proof> 

'*  Assumpsit  on  an  attorney's  bill/  —  To 
prove  that  a  copy  of  the  bill  had  been  delivered 
pursuant  to  the  statute,  the  plaintiff's  clerk 
was  called,  who  swore  that  he  had  delivered  to 
the  defendant  a  bill  signed  by  the  plaintiff, 
containing  an  account  of  the  business  done. 
He  was  then  proceeding  to  state  the  items  of 
this  bin  from  the  plaintiff's  books,  when  the 
defendant's  counsel  objected  that  no  notice  had 
been  given  to  produce  it.  It  was  insisted  that 
this  was  imnecessary,  and  Jory  v.  Orchard,  2 
Bos.  Sc  Pul.  39,  and  Anderson  v.  May,  2  Bos. 
&  Pul.  237,  were  eited ;  but,  per  Lord  Ellen- 
b&rouffh,  C.  J.,  *  If  there  are  two  contemporary 
writings,  the  counterparts  of  each  other,  one  of 
which  is  delivered  to  the  opposite  party  and  the 
other  is  preserved,  as  they  may  both  be  con- 
sidered as  orif^inals,  and  they  have  equal  claims 
to  authority,  the  one  which  is  preserved  may 
be  receivea  in  evidence  without  notice  to  pro- 
duce the  one  which  was  delivered.  So  it  must 
have  been  in  the  cases  which  have  been  cited, 
and  if  a  duplicate  of  the  bill  delivered  is  offered 
I  am  ready  to  receive  it.  But  I  am  quite  clear, 
that  this  evidence  from  the  plaintiff's  books  is 
inadmissible  to  prove  that  a  bill  was  delivered 
according  to  tne  statute.  I  apnrove  of  the 
practice  as  to  notices  to  quit;  ana  I  remember 
when  the  point  was  first  ruled  by  Mr.  Justice 
fVilson,  who  said  that  if  a  duplicate  of  the 
notice  to  quit  was  not  of  itself  sufficient,  no 
more  ouffht  a  duplicate  of  the  notice  to  pro- 
duce, and  thus  notices  mij^ht  be  required  ad 
infinitum*    Pldntiff  nonsuited. 

"  A  copy  of  an  attorney's  bill,**  (the  original 
having  been  delivered  to  the  defendant,)  will 
be  received  in  eyidence,  without  proof  of  notice 


*  2  Phillipps'  Evid.  p.  159,  5th  ed. 

•»  Berryman  v.  Wise,  4  T.  R.  366,  recognized 
in  Pearce  v.  Whale,  5  B.  &  C.  38 ;  relied  on  in 
Sparling  v.  Haddon,  9  Bingh.  12. 

^  Phillipson,  Gent.,  one,  Sfc.  v.  Chase,  2 
Campb.  110.    But  see  Colling  v.  Dreweek,  post, 

178. 

*  Coliing  v.  Treweek,  6  B.  &  C.  394. 


to  produce  the  original.  Assumpsit  on  an  at- 
torney's bin :  at  the  trial,  it  appeared  that  the 
plaintiff  had  not  given  the  defendant  notice  to 

Eroduce  the  bill  delivered  to  the  defendant; 
ut  a  witness  proved,  that  the  bill  so  delivered 
was  signed  by  the  plaintiff,  and  then  produced 
a  paper,  which  he  swore  to  be  a  copy  of  the 
bill  delivered ;  this  paper,  however,  was  not 
signed  by  the  plaintiff;  but  there  was  a  copy 
of  the  plaintiff's  signature  made  by  the  witness. 
This  evidence  was  nolden'  to  be  sufficient,  on 
the  ground  that  notice  to  produce  bill  delivered 
was  not  necessary,  because  the  bill  delivered 
was  in  the  natiure  of  a  notice." 

In  the  statement  of  the  Bankrupt  Law, 
the  several  new  statutes  after  the  6  Geo. 
4,  c.  16,  and  1  &  2  Wm.  4,  c.  56,  are  con- 
sidered, namely,  2  &  3  Vict.  c.  1 1  and  29 ; 
6  &  6  Vict.  c.  122; 'and  7  &  8  Vict.  c. 
96 ;  and  the  decisions  are  also  introduced 
into  their  appropriate  places. 

Under  the  heads  of  Carriers,  Common, 
and  Debit  the  acts  having  relation  to  those 
subjects  are  also  duly  noticed.  So  also,  in 
the  chapters  on  Ejectment^  Factor^  Frauds^ 
Mandamus,  and  Quo  Warranto, 

The  law  relating  to  Partners  includes 
the  several  enactments  made  with  regard 
to  joint  stock  companies,  so  far  as  they 
come  within  the  scope  of  the  treatise* 

In  the  chapter  on  Shipping^  the  new 
act  consolidating  and  amending  the  law 
relating  to  merchant  seamen  and  their 
registration,  7  &  8  Vict.  c.  112,  is  stated 
in  substance.  And  in  that  on  Slander^ 
the  6  &  7  Vict.  c.  96,  enabling  an  offer  of 
an  apology  to  be  given  in  evidence  in  miti- 
gation of  damages. 

The  several  THthe  acts  are  also  con- 
sidered; viz.,  6  &  7  Will.  4,  c.71 ;  7  Will. 
4,  and  1  Vict.  c.  69 ;    1  &  2  Vict.  c.  64 ; 

2  &  3  Vict.  c.  62 ;  and  5  &  6  Vict.  c. 
54. 

In  the  Law  of   Wager^  the  statute  of 

3  &  4  Vict.  c.  5,  is  noticed ;  with  the  tem- 
porary acts  7^8  Vict.  c.  3  and  c.  58. 

The  6  &  7  Vict.  c.  85,  establishing, 
under  certain  exceptions,  the  competency 
of  Witnesses,  notwithstanding  their  having 
been  convicted  of  crimes,  or  being  in- 
terested in  tlie  matter  in  question^  is  of 
course  adverted  to  by  the  learned  author, 
as  applicable  to  actions  commenced  since 
the  22nd  August,  1848. 

It  is  curious,  in  looking  at  the  long  table 
of  statutes  cited  in  the  course  of  these 
volumes,     that     from     the     Statute     of 


•  Anderson  v,  May,  2  Bos.  &  Pul.  237.    See 
the  remarks  of  Bayley,  J.  on  this  case,  in  Col- 


ling v.  Trewteh,  6  B.  &  C.  400. 


c  c  5 


484 


Rmew.—-^Bemocal  of  the  Courts. 


Merton,  20  Henry  3,  to  George  3,  a 
period  of  864  years,  the  list  occupies  only 
three  pages ;  those  of  the  sixty  years  of 
George  8,  one  page ;  of  the  ten  years  of 
George  4,  two  pages ;  of  the  seven  years 
of  William  4,  not  less  than  j/ive  pages ; 
and  already,  during  the  seven  years  of  the 
present  reign,  three  pages. 

Besides  the  several  statutes  which  have 
effected  alterations  in  the  law  as  adminis- 
tered by  the  CourU  of  Nisi  Prius,  Mr. 
Selwyn  has  had  a  very  extensive  task  to 
perform  in  considering  the  effect  of  all  the 
points  decided  since  his  last  edition  in  the 
year  1841.  Tliese  researches  have  been 
carefully  conducted,  and  the  new  decisions 
incorporated  into  the  work,  in  the  respec- 
tive chapters  to  which  they  belong. 

During  the  progress  of  a  long  work 
through  the  press,  there  must  unavoidably 
occur,  in  these  times  of  change,  no  incon- 
siderable portion  of  new  matter,  which 
frequently  occupies  a  large  appendix. 
Mr.  Sdwyn,  however,  has  compressed  his 
Addenda  into  two  pages ;  and  as  these  are 
the  latest  cases  on  the  subjects  to  which 
they  relate,  we  shall  extract  the  principal 
part  of  them : — 

^'  When  to  a  declaration  on  a  guarantee  by 
defendant  for  goods  to  be  supplied  to  S.,  with 
an  averment  that  plaintiff  supplied  S.  with 
goods  amounting  to  the  sum  of  78/.,  that  S. 
did  not  pay,  nor  did  defendant  after  notice ;  it 
was  pleaded,  that  S.  did  pay  the  sum  in  the 
declaration  mentioned,  in  full  satisfaction  and 
discharge,  &c.,  and  that  plaintiff  received  the 
same.  Plaintiff  replied,  that  S.  did  not  pay, 
nor  did  plaintiff  receive  the  said  sum  in  the 
declaration  mentioned  in  full  satisfaction  and 
discharge :  it  was  holden,  that  the  pleadings 
did  not  confine  the  plaintiff  in  his  proof  to  the 
78/. ;  but  that  after  proof  by  defendant,  that  S, 
had  paid  78/.,  i)hdntiff  might,  without  having 
new  assigned,  give  evidence  of  a  balance  un- 
paid beyond  the  78/.  Moses  v.  Levy.  4  Q.  B. 
213. 

"Debt  for  rent  on  a  demise  for  years,  with 
an  indebitatus  count  for  fixtures  sold;  ^e 
plaintiff  claimed  bv  his  particulars  6/.  5*.  for 
rent,  and  12/.  for  fixtures.  The  defendant  paid 
11/.  5s.  into  court,  on  the  whole  declaration, 
and  pleaded  nunquam  indeb,  ukra.  It  was 
holden  to  be  no  admission  of  the  defiendant's 
liability  in  respect  of  fixtures,  to  a  greater 
amount  than  had  been  paid  into  court  Goff 
V.  Harrises  M.  &  Gr.  673. 
.  "  In  this  case  of  Bevan  v.  JVami,  9  Bing. 
112,  Tindal,  C.  J.,  expressed  an  opinion,  that 
the  payment  of  a  debt  to  a  creditor,  by  way  of 
preference,  was  not  an  act  of  bankruptcy. 
This  question  came  before  the  Court  of  Review, 
in  the  case  of  ex  jparte  Simpson,  in  re  Hunt, 
Nov.  13,  The  Chief  Judge,  Kimht  Bruce, 
V.  C,  (after  communicating  with  Chief  Justice 


Hmfti/,  who  retainod  his  former  opinion,)  de- 
cided, that  a  payment  of  money  by  a  trader  to 
a  creditor,  by  way  of  fraudulent  preference 
might  of  itself  be  a  '  gift,  delivery,  or  transfer 
of  any  of  his  goods  or  chattels,'  ^thin  the 
meaning  of  the  6  Geo.  4,  c.  16. 

"  As  to  the  meaning  of  the  words  'notice  o£ 
any  prior  act  of  bammiptcy,'  in  stat.  2  &  3 
\rict.  c.  29,  see  Bin/  v.  Bass,  6  M.  &  Gr.  143. 

"  Where  defendant  assigned  to  plaintiff  a 
policy  of  insurance  on  defendant's  life,  and 
covenanted  to  pay  the  annual  premiums,  and 
if  he  did  not,  and  plaintiff  paid  Uiem,  to  repay 
plaintiff:  the  defendant  afterwards  became 
oankrupt,  and  obtained  his  certificate ;  a  pre- 
mium accruing  due  after  the  bankrupts,  and 
being  unpaid  by  defendant,  and  plaintiff  having 
paid  it,  and  not  been  repaid ;  it  was  hcdden, 
that  defendant  was  not  discharged  from  lia- 
bility for  these  breaches  of  covenant,  by  sec. 
56  &  121  of  Stat.  6  Geo.  4,  c.  16.  Toppin  v. 
Field,  4  Q.  B.  386 ;  m  which  the  case  of  At- 
wood  V.  Partridge,  4  Bing.  209,  was  recog- 
nized. 

"The  Court  of  Exchequer  have  recently 
decided  (denying  the  authority  of  the  case  m 
Lane  v.  Tewson,)  that  the  defendant  cannot, 
under  the  pleas  of  non  deUnet  and  not  pos- 
sessed, show  that  he  had  a  common  int»«t 
with  the  plaintiff  in  the  property  sought  to  be 
recovered;  but  that  such  a  defence  ought  to  be 
specially  pleaded :  and  Jlderson,  B.,  in  deliver- 
ing the  judgment  of  the  court,  ssdd,  '  The  plea 
of  not  possessed,  puts  onlv  the  property  of  the 

C'  intiff  in  issue ;  and  if  thereupon  the  plaintiff 
such  a  property  as  will  enable  him  to  msun- 
tain  detinue,  it  is  enough.  A  plaintifi[' entitled 
to  a  share  in  a  chattel,  may  maintain  this  action. 
That  was  decided  in  Broadbent  v.  Ledward,  11 
A.  &  £.  209 ;  3  P.  &  D.  45.  And  if  thedefen- 
dant  has  any  right  to  detain,  arising  out  of  a 
joint  interest,  or  out  of  a  lien  or  a  pledge,  he 
must  plead  such  right  spedaUy  on  the  record.' 
Mason  v.  Fame//,  12  M.  &  W.  684. 

"  '  All  that  the  court  decided  in  Cooci  v. 
Goodman  was,  that  the  action  might  lie,  though 
the  deed  was  not  executed  by  the  covenantees ; 
it  was  not  held,  that  an  interest  passed  by  the 
deed,  or  that  it  amoimted  to  a  lease.'  Par 
Patteson,  J.,  in  Doe  d.  Marlow  v.  Wiggins,  4 
Q.  B.  376." 


REMOVAL  OF  THE  COURTS  FROM 
WESTMINSTER. 


The  following  is  the  form  of  a  petition,  which 
it  is  recommended  should  be  signed  by  country 
solicitors,  to  promote  the  important  object  of 
removing  the  Courts  to  the  n^hbouihood  of 
Lincoln's  Inn. 

To  the  Honourable  the  Commons  of  the 

United  Kingdom  of  Great  Britain  and 

Ireland  in  Parliament  assembled. 

The  humble  Petition  of  the  undersigned 

Attorneys  and  Solicitors  practising  in 

Shbweth 
That  as  the  busmesa  of  the  suitsirB  of  tiie 
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superior  courto  of  law  and  eauitjr  ie  neoessarily 
in  great  measure  conductea  by  the  attorneys 
ana  solicitors  resident  in  London,  it  is  essential 
to  the  interests  of  the  clients  of  your  petition- 
ers, and  of  the  provincial  solicitors  ffenerally, 
that  the  practitioners  in  London  should  be 
afforded  every  possible  facility  for  transacting 
the  suitors' business  with  economy  and  dispatch. 
That  the  offices  of  the  great  majority  of  the 
London  solicitors,  the  chambers  of  the  bar,  of 
the  Masters  in  Chancery,  and  of  the  judges,  as 
well  as  all  the  law  and  equity  offices  being 
situate  in  or  near  the  inns  ot  court,  that  neigh- 
bourhood has  become  the  centre  of  law  busi- 
ness, and  as  the  courts  of  Westminster  Hall 
axe  distant  thence  a  mile  and  a  half,  a  journey 
of  three  miles  is  rendered  necessary  on  every 
occasion  of  attendance  on  the  courts  at  West- 
minster, and  thereby,  and  through  odier  incon- 
veniences resulting  from  the  remoteness  of 
Westminster  Hall  from  the  district  of  law 
business,  a  great  waste  of  professional  time  is 
occasioned,  and  the  efficiency  of  professional 
services  is  materially  lessened. 

That  these  evils  would  be  remedied,  and 
great  pubhc  advantage  be  gained,  by  transfer- 
ring the  courts  of  all  the  law  and  eouity  judges 
to  the  neighbourhood  of  the  inns  ot  court,  and 
nniting  them  in  a  suitable  structure  under  one 
roof.  • 

That  the  present  insuffidency  of  the  courts 
of  Westminster  Hall,  the  large  outlay  which 
will  be  requisite  to  alter  their  exterior  in  con- 
formity with  the  design  of  the  new  houses  of 
parliament,  and  the  present  want  of  subsidiary 
courts,  both  of  law  and  equity,  appear  to  your 
petitioners  to  make  the  present  a  very  fit  time 
for  carrying  the  proposed  object  into  effect 
Your  petitioners  therefore  humbly  pray  your 
honourable  house  to  take  the  subject  into 
your  consideration,  and  adopt  such  mea- 
sures for  the  correction  of  the  existing 
evils  as  to  your  honourable  house  may 
seem  meet. 
And  your  petitioners  will  ever  pray,  &c. 
A  petition  from  the  London  Solicitors  lies  for 
signature  at  the  Hall  of  the  Incorporated  Law 
Society. 


THE  JUSTICES'  CLERKS  BILL. 

7b  the  EdUor  qf  the  Legal  Observer. 

Sib, — Observing  the  discussions  upon  the 
Justices'  Qerks  Bill,  I  beg  to  submit  to  you 
that  the  clerks  to  the  magistrates  should  not, 
other  directly  or  indirectly,  conduct  prosecu- 
tions against  prisoners  or  defend  them,  for  the 
following  reasons : — 

The  natural  desire  of  emolument  tempts  them 
to  take  prosecutions  to  the  assizes  and  sessions, 
thereby  increasing  the  amount  of  the  county 
rates  by  the  allowances  given,  and  which  pro- 
secutions would  be  settled  to  the  greater  ad- 
vantage of  the  county  in  a  summary  way  by  the 
magistrates. 

The  clerk  bein^  the  penon  who  generally 
takes  the    depositions  of  the  witnesses  and 


prisonen,  is  in  many  instances  tempted  ibr  his 
own  benefit  to  give  a  colouring  to  the  evidence 
adduced,  which  may  produce  a  committal,  when 
upon  trial  the  prisoner  is  ac(}uitted,  (after  sad- 
dling the  county  with  considerable  expense). 
This  would  not  be  the  case  if  the  derk  were 
not  allowed  to  conduct  the  prosecution. 

A  magistrate's  clerk  ought  not  to  be  allowed 
on  any  cpnsideradon  to  defend  prisonen,  as  the 
ends  of  justice  might  thereby  be  defeated.  The 
clerk  is  the  officer  in  attendance  on  the  exami- 
nation of  the  witnesses,  and  takes  the  deposi- 
tions, and  there  may  be  danger  lest  he  frame 
the  depositions  more  to  the  advantage  of  his 
cHent  than  is  consistent  with  the  strict  discharge 
of  his  duty;  at  all  events,  he  will  be  in  posses- 
sion of  all  the  evidence  against  the  prisoner, 
and  no  other  professional  man  is  allowed  to 
know  anything,  except  what  appean  from  the 
depositions. 

I  be^  also  to  state,  that  where  the  derk  is  a 
professional  man  and  allowed  to  conduct  pro- 
secutions and  defences,  the  practice  is  to  take 
the  whole  of  the  prosecutions,  both  to  the 
assizes  and  sessions.  The  business  is  kept 
from  the  rest  of  the  profession  by  the  police 
and  parish  constables,  who  communicate  with 
the  magistrate's  clerk,  and  enable  him  to  make 
use  of  the  information,  and  prosecutors  in 
nineteen  cases  in  twenty  are  not  aware  that  they 
are  at  liberty  to  name  any  professional  man 
thev  may  think  proper. 

I  beg  further  to  submit,  that  manv  of  the 
above  observations  will  apply  to  orders  and 
appeals  in  parochial  matters,  and  that  the  clerks 
should  be  prohibited  from  conducting  such 
appeals.     It  is  frequently  the  case  that  in  small 
parishes  no  attorney  is  employed  to  conduct 
the  parish  business,  and  in  such  cases,  if  a 
pauper  becomes  chargeable,  it  is  usual  for  the 
overseen  of  the  removing  parish  to  apply  to 
the  magistrate's  cl^rk  to  take  the  examinations, 
and  obtain  orders  of  removal,  which  it  some- 
times happens  are  made  to  parishes  for  which 
the  magistrate's  clerk  is  concerned  as  attorney. 
Here  Uien,  should  the   clerk  be  desirous  of 
serving  his  clients,  the  appellant  parish,  he  has 
the  power  to  do  so  in  framing  the  examina- 
tions, which  in  practice  are  not  taken  in  the 
presence  of  the  magistrates,  but  are  prepared 
Worehand  and  read  over  to  the  examinants  on 
being  sworn,  and  it  cannot  be  expected  that 
magistrates  generally  would  be  able  to  detect 
the  omission  or  introduction  of  words  which 
may  be  fatal  to  the  order.    So  very  nice  are  the 
points,  and  so  very  abstruse  has  the  poor  law 
now  become  in  its  various  branches,  tnat  even 
yet  we  find  case  upon  case  every  term,  where 
parishes  are  put  to  enormous  expenses  merely 
m  consequence  of  the  omission  or  introduction 
of  a  few  words.    Surely  such  a  power  as  that 
possessed  by  magistrates'  derks,  m  cases  of  the 
above  description,  is  a  very  dangerous  one  to 
be  placed  in  the  hands  of  any  individual    It 
may  be  exercised  honestly,  or  it  may  not.    In 
the  latter  case  where  is  the  remedy?     None 
that  I  know  of,  as  it  would  be  next  to  an  im- 
possibility^ to  obtain  proof  that  the  omission  or 
introduction  was  wilful. 
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I  do  not  mean  to  say  that  these  mischiefs 
occur  frequently,  hut  I  maintain  that  there 
ought  not  to^he  any  f^ound  of  suspicion  in  the 
due  administration  of  justice. 

As  you  always  appear  to  advocate  the  in- 
terest of  the  profession  generally,  I  have 
troubled  you  with  the  foregoing  observations. 
The  profession  should  take  the  matter  up  im- 
mediately, otherwise  they  will  find  themselves 
outgeneraled  by  comparatively  a  few  indivi- 
duals. 

A  Subscriber. 


Sir, — ^The  objections  raised  by  some  of  the 
magistrates'  clerks  to  this  bill,  and  published 
in  your  last  number,  induce  me  to  make  a  few 
observations  in  reply. 

The  objections  themselves  evidently  emanate 
from  certain  of  those  public  functionaries  who 
have  for  a  series  of  years  monopolized  the 
whole  business  of  petty  sessions,  and  the  pro- 
secutions and  appeals  consequent  therefrom. 
The  prosecution  or  appeal  is  in  almost  every 
instance  secured  to  the  clerk,  as  the  nearest 
and  perhaps  the  most  efficient  legal  practitioner, 
I  submit  that  the  younger  members  of  the  pro- 
fession are  hardly  dealt  with  by  this  monopoly, 
and  have  great  reason  to  complain.  They  nave 
no  means  of  breaking  through  it,  and  are  con- 
sequently deprived  of  those  advantages  which 
they  ought  to  enjoy.  I  think  the  profession 
generally  must  be  in  favour  of  the  proposed 
new  measure ;  and  I  would  suggest  that  peti- 
tions to  parliament  be  forthwith  prepared, 
praying  the  bill  may  pass  into  law. 

A  SUBSCRIBBR. 


SELECTIONS  FROM  CORRESPON- 
DENCE. 

EXAMINATION    HONOURS. 

Sir, — I  have  been  expecting  for  some  weeks 
past  that  this  subject  would  he  taken  up  by 
some  of  your  more  able  correspondents,  and 
placed  in  its  true  light,  in  consequence  of  the 
notice  contained  in  your  number  of  the  Ist 
Feb.  1845, — "  that  the  subject  would  be  taken 
into  the  consideration  of  the  examiners."  No 
notice  however  having  been  taken  of  it,  and 
fearing  that  the  universal  silence  of  our  body 
might  be  taken  as  standing  for  consent,  I  have 
been  induced  to  throw  together  some  few  ideas 
for  the  consideration  of  articled  clerks,  and 
hope  that  a  small  portion  of  your  valuable 
space  may  be  allottea  me  for  the  purpose. 

And  first  I  would  premise,  that  the  last  sen- 
tence of  the  paragrapn  before  alluded  to  is  one 
worth]^  of  deep  consideration,  and  that  it  con- 
tains, in  a  few  words,  the  pith  of  the  question, 
and  gives  it  us  in  a  tangible  form :  "The  sti- 
mulus to  exertion  would  no  donbt  be  beneficial 
to  many  students,  but  we  hone  some  doubts 
whether  it  would  be  generally  adcantageous." 
It  reminds  me  strongly  of  the  child  wishing  to 
have  his  pill  gUded,  or  a  sweetmeat  to  take 


after  it.  Surely  the  knowledge,  in  most  cases, 
that  according  to  our  knowl^ge  of  oar  pro- 
fession will  be  our  subsistence,  ought  to  be 
sufficient  without  any  such  factitious  aids. 

There  is  a  vast  difference  between  honwrs  ui 
our  prof  ession  and  at  the  unwersiiies:  and  ^8 
difference  has,  I  fear,  been  too  much  lost  sight 
of  by  some  of  your  correspondents ;  via.,  that 
in  the  law  men  cannot  stop  short  and  be  con- 
tented with  a  cerUun  amount  of  knowledge: 
they  must,  as  long  as  they  remain  in  it,  be 
constantly  adding  to  their  knowledge,  (for 
what  they  know  at  their  examination  is  but  a 
titheof  what  is  reouisite  in  order  to  thar  entering 
properly  on  the  duties  of  their  calling,)  whilst 
at  the  university  it  is  merely  a  species  of  certifi- 
cate that,  at  the  time  of  their  examination,  they 
were  of  a  certain  proficiency.  In  other  words, 
the  honours  he  may  have  gained  in  the  law  do 
not  tell  what  a  man  is  ten  yea^s  afterwards,— 
he  may  have  perhaps  rushed  inconsiderately 
into  business  for  himself,  and  gamed  no  addi- 
tional knowledge ;  on  the  other  hand,  he  may 
have  taken  the  wiser  step  of  going  into  a  lar^ 
office,  where  he  has  seen  plenty  of  practice,  and 
added  considerably  to  his  experience.  So  that 
the  honours  do  not  "grow  with  his  growth" 
nor  '* strengthen  with  his  strength;"  because 
a  man  may,  with  many  of  his  equals  in  stand- 
ing, have  tak^n  a  high  rank  ten  years  ago,  but 
that  is  no  reason  why  he  should  still  be  high 
among  them  now. 

Thus  it  evidently  follows,  tljat  the  opinwntf 
the  public,  testified  by  their  giving  a  man  much 
or  little  of  their  confidence,  must  after  all  be 
the  only  true  guide  to  a  knowledge  of  a  man  s 
abilities  or  capabilities.  . 

Now  the  good  opinion  of  the  public  is  that 
on  which  our  subsistence  and  nink  in  society 
depend;  and  I  submit  that,  even  ?«PPJ«'W 
that  a  man's  examination  honours  migbt  be  oi 
advantage  to  him  ten  years  hence,  the  puWic 
will,  in  ninety-nine  cases  out  of  a  hniHliwi. 
know  nothing  about  it ;— the  Law  IM^  J»,; 
like  the  "Red  Book"  or  the  "BIm  Book, 
one  pubhshed  for  the  use  of,  or  putdased  Dy, 
any  out  those  who  are  connected  with  the  m- 
fession :  how  then  are  they  to  be  mformed  oi 
the  facts  of  the  case  ?  It  is  thus  evidenfly,  » 
regards  the  public,  perfectly  U8cto«,-i*y' 
more,  if  anything ;  for  the  reasons  I  ^^^ffj^ 
above,  it  will  be  absolutely  mischievoua,  anfl  i 
think  I  can  easily  prove  that  iiispemiamo' 
regards  ourselves.  Again,  shall  we  g^JJj 
good  from  the  members  of  our  own  pw«fl^ 
by  the  possession  of  these  distinctions  ?  »n» 
is,  I  think,  at  aU  events  doubtfid.  Vijo^ 
impression  is,  that  very  little  would  M"*^ 
sequence.  Lawyers  have  very  little,  compa^ 
tively  speaking,  left  to  them  in  «^^  ? 
choosing  attorneys  in  other  towns,  ^^^ 
is  generally  for  some  litUe  matter  rather  re- 
quiring  a  knowledge  of  the  practice  of  the »» 
Aan  its  theory.  All  the  benefit  that  hyp^h^- 
cally  might  be  gained  from  honours,  ^. 
better  got  by  means  of  a  stiffcr  exanui^^ 
then  indeed  both  the  pubUc  and  (fi^ 
would  be  benefited  by  the  increased  confioc^^ 
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with  which  the  younger  memhers  of  the  pro- 
fession would  he  regarded. 

And  now,  as  regsu^s  ourselves  individually ; 
shall  we  be  benefited  by  such  an  introduction  ? 
I  submit  not.  Not  to  enter  upon  a  disquisi- 
tion on  the  subject  of  unequal  advantages, 
which  has  already  been  very  ably  argued  pro 
and  con,  but  merely  saying  that  I  coincide  in 
opinion  with  those  who  hold  such  a  difference 
to  be  fatal,  as  a  man  may  afterwards  make  up 
what  he  has  lost  under  the  present  system, 
whilst  the  other  would  damn  hijn  at  once,  and 
give  him  no  chance  of  recovery, — I  will  at  once 
proceed  to  other  considerations.  Granted  that 
these  distinctions  may  in  some  fetp  cases  urge 
on  an  otherwise  unwilling  student;  but  in  how 
many  other  cases  will  a  man  stop  short  </trpc% 
he  has  attained  them,  and  think  that  he  has 
now  ^ot  a  passport  that  will  help  him  on  with* 
out  his  own  assistance  in  the  least  ?  Again,— 
does  not  the  possession  of  them  argue  one,  at 
all  events  for  some  ten  or  twelve  years  to  come, 
a  notms  homo  ?  and  need  I  ask  whether  it  is 
better  to  be,  at  least  in  appearance,  ("assume  a 
virtue  if  you  have  it  not,")  a  man  of  good  stand- 
ing and  (its  necessarjr  result)  of  good  practical 
knowledge  of  his  duties,  or  to  be  marked  down 
as  one  lately  entered  into  the  profession,  and 
only  possessing  a  ceitificate  of  superficial  know- 
ledge on  some  particular  points  ?  Besides,  is 
it  fair  to  those  of  the  profession  who  have  or 
will  be  admitted  previously  to  their  establish- 
ment ? 

And  last,  though  not  least,  in  answer  to  the 
argument — that  it  is  not  fair  to  those  who  have 
worked  hard  and  have  passed  a  good  examina- 
tion, to  be  placed  no  nigher  tluo  those  who 
have  been  iale,  and  have  only  just  escaped  being 
remitted  to  their  studies,  I  would  just  suggest 
that,  though  they  may  not  reap  their  reward 
now,  that  it  is  sure  to  come  hereafter,  in  the 
shape  of  greater  confidence  on  the  part  of  the 
public :  and  vhicli  is  best  needs  no  answer. 
•  I  would  just  remark,  in  concltision,  that  this 
would  be  the  very  reverse  of  the  rule  in  the 
other  branch  of  our  profession.  The^  there  let 
a  man  practise  some  vears  before  he  is  allowed 
a  silk  gown  or  coif;  nere  we  should  give  the 
reward  at  once. 

Trusting  to  the  kind  feelings  you  have  al- 
ways shown  to  the  younger  members  of  our 
profession  for  my  apology  for  thus  trespassing 
so  long  on  your  valuabto  space,  I  remain 

Sub  Articvltb. 

bxamination  prizb8  or  di6timctionb. 
Mr.  Editor, — I  have  been  unwilling  to 
intrude  an  opinion  into  the  pages  of  your 
valuable  journal  upon  this  subject,  which  has 
of  late  been  so  much  canvassed,  but  without 
any  desirable  result.  However,  observing  in 
your  paper  an  article  reviving  this  topic 
of  discussion,  and  which  again  puts  in  issue 
the  question,  how  far  it  is  expedient  that  badges 
of  distinction  should  be  distributed  among  the 
deserving  candidates  at  the  examinations;  and 
being  myself  likely,  ere  loi^,  to  be  in  a  position 
either  to  merit  or  he  denied  the  mark  of  pro- 


ficiency contended  for,  I  venture  to  request  the 
favour  of  your  providing  a  comer  in  your  jour- 
nal for  the  insertion  of  the  following  remarks. 

It  appears  that  the  professed  object  of  the 
prise  is,  to  stimulate  the  pupil  and  incite  his 
best  exertions ;  and  your  correspondent  ven- 
tures to  observe  ^*  that  the  public  would  have 
some  criterion  to  judge  of  the  merits  of  each.'* 
I  doubt  much  the  theory,  and  question  equally 
the  practical  result  of  the  latter  proposition, 
and  mcUne  to  think  the  adopted  practice  pre- 
ferable, for  many  reasons. 

In  the  first  place,  I  conceive  the  proposed 
alteration  would  entail  an  unenviable  duty  upon 
the  examiners,  who,  in  their  anxiety  to  do 
justice  to  the  meritorious  candidate,  and  equal 
desire  to  mark  the  undeserving,  would  find  no 
inconsiderable  difficulty  in  drawing  the  line 
between  that  class  whicn  should  and  that  which 
should  not  bear  off  a  prize. 

Besides,  it  is  by  no  means  uncommon  for  a 
really  deserving  candidate,  from  nervousness 
or  excitement  at  the  momentous  nature  of  the 
ordeal  he  is  about  to  undergo,  to  lose  his 
wonted  confidence,  and  be  unable  to  answer 
some  questions  to  which  at  other  times  he 
could  unhesitatingly  have  furnished  accurate 
replies.  This  is  no  censurable  feeling;  and 
the  hardship  of  such  a  case  would  be  redoubled 
by  the  gloomy  prospect  of  being  among  the 
few  un-prized. 

Again,  — what  are  the  criteria  for  public 
judgment  ?  The  award  of  the  prize  would  be 
no  guarantee  for  the  general  knowledge  of  the 
candidate,  since  one  succeeds  by  his  proficiency 
in  some,  and  another  by  his  attainments  in 
other,  branches  of  law.  Is  one  to  be  distin- 
guished as  a  common  lawjrer,  another  as  a 
conveyancer,  equity,  bankruptcy,  or  criminal 
laiijer?  And  although  the  examination  is 
tmaottbtedly  sufficiently  severe  and  affords  a 
reasonable  test,  still  1  believe  it  will  not  be 
denied  that  it  is  possible  for  a  pupil  to  attain 
a  sufficiency  of  general  knowledge  to  pass  the 
examination,  thoujgh  his  capability  to  conduct 
the  practical  business  of  his  profession  may 
not  be  such  as  to  justify  the  awarding  him  a 
prize,  if  that  mark  of  distinction  is  to  form  the 
oasis  or  criterion  of  the  public  judgment, 

I  think,  then,  for  the  reasons  1  have  sug- 
gested, the  bestowal  of  distinctive  prizes  would 
not  be  attended  with  the  benefit  anticipated  by 
some,  and  that  the  system,  in  the  end,  would 
prove  to  be  as  fallacious  as  I  incUne  to  deem  it 
unnecessary ;  for  in  my  own  view  I  consider 
that  the  attainment  of  admiMom  into  the 
honourable  profession  of  the  law  is  a  sufficient 
stimulus  ana  incitement,  and  success  in  that 
profession,  which  can  only  be  expected  to 
attend  the  perseveriujg,  is  an  ample  reward  for 
the  studious  application  and  energetic  exertion 
of  the  meritonous  candidate.  He  may  rest 
assured  that  the  idle  and  undeserving  irill  be 
sufficiently  marked  by  the  difficulty  of  advance- 
ment which  their  sloth  and  ignorance  will  in- 
evitably entul  upon  them. 

OnB  who  BBRKS  THX  '  PRIZX'  OP 
ADMISSION. 
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Emm  ^  hofdt^  U^^ar^ 


Sib,—!  am  much  pleased  to  see  this  very 
important  sul^ect  agam  mooted ;  and  without 
troubling  you  further  with  the  arguments  in 
favour  of  this  proposal, — ^for  they  have  often 
been  recapitulated  in  your  paper»  though 
sddom,  if  at  all,  reaUy  answered, — ^I  wei3d 
propose,  as  the  first  step  m  carrving  out  the 
suggestion  of  your  correspondent  P.  W.  D.,  that 
a  meeting  of  articled  clerks  should  be  convened, 
when  the  subject  can  be  maturely  and  delibe. 
lately  considered,  and  such  steps  taken  as  may 
be  considered  desirable  to  bnng  the  subject 
virtually  and  substantially  before  the  examiners; 
and  I  am  sure  we  shall  meet  with  that  courtesy 
and  attention  from  them  which  the  importance 
of  the  case  requires,  and  for  which  they  are  at 
all  times  so  justly  celebrated. 

If  P.  W.  D.,  or  aov  other  of  your  corres- 
pondents in  favour  ot  the  subject,  would  put 
themselves  in  communication  witii  me,  I  have 
no  doubt  the  necessary  preliminaries  might  be 
taken,  without  needlessly  troubling  you  in 
the  matter. 

With  many  thanks  for  your  continued  and 
varied  endeavours  to  promote  our  interests, 
permit  me  to  remain 

Your  very  obedient  servant, 

T.  C.  H. 

24,  Golden  Square. 
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XVIDSNCS. — DBCLA RATIONS   pOSt   Utem  1110- 

tam,  Sfc, 

Wb  resume  our  examination  of  the  last 
number  of  Messrs.  Clark  and  Finnelly's  re- 
ports. We  were  in  the  midst  of  the  Sussex 
Peerage  case  before  the  Committee  for  Privi- 
leges. After  the  discussion  relative  to  the 
question  as  to  Bishop  Wiseman,  this  point 
arose,  namely,  whether,  in  support  of  the  claim, 
a  will  dated  Berlin,  15th  September,  1/99,  and 
Moved  to  have  been  in  the  hand-writing  of  the 
Prince,  and  sealed  with  the  royal  arms,  was 
receivable  in  evidence  as  a  declaration  on  the 
pwt  of  the  Prince,  made  by  him  at  the  time." 
The  reception  of  this  paper  was  strenuously 
resisted  by  the  counsel  for  the  crown,  on  the 
ground  that  it  was  a  will  which  appeared  to 
have  been  made  after  a  suit  had  been  mstituted 
to  annul  the  Prince's  marriage.^  Now  in  order 
to  make  this  objection  intelligible,  we  must 
observe  that  in  matters  of  pedigree  the  declara- 
tions of  members  of  the  family  forming  Uie 
subject  of  inquiry  are,  from  the  necessity  of  the 
thing,  received  in  evidence,  although  such  de- 
clarations are  viewed  with  considerable  jealousy. 


*  This  was  not  the  will  under  which  the 
executors  acted. 

^  The  suit  here  referred  to  was  rasorted  toby 
Geoi^e  III.  in  Doctors'  Commons  to  have  the 
marriage  of  the  Duke  of  Sussex  and  Lady 
Augusta  Murray  set  aside,  as  being  in  contra- 
vention of  the  Royal  Marriage  Act. 


on  accoont  of  thor  not  bong  upon  oath  or 
admitting  of  cross-examination.  The  ground 
of  their  reception  is,  that  there  is  in  general  a 
presumption  of  their  being  true,  yifhae  the 
party  has  at  the  time  of  making  them  no  con- 
ceivable object  to  gain  by  declaring  what  is 
false.  The  ordinary  rule  doubtless  is,  that 
nothing  that  is  said  by  any  person  can  be  uaed 
in  evidence  unless  it  is  delivered  upon  oath. 
But  where  the  declaration  is  apontaneoua, 
where  the  party  uttering  it  had  no  end  to  lem 
by  means  of  it,  and  where,  moreover,  he  ii 
dead,  so  that  he  cannot  be  called  as  a  witnen 
to  be  examined  afresh,  it  does  seem  reasonable 
and  just  that  a  declaration  made  under  sodi 
circumstances  should  be  admitted  as  evidence. 
In  tiie  famous  Berkeley  Temgt  case  this  ques- 
tion was  much  debated.  There  it  appeuvd 
that  William  Fitzharding  Berkeley,  (the  present 
Lord  Seagrave,)  was  bom  on  the  26th  Decem- 
ber, 1786,  and  he  alleged  that  his  &ther  and 
mother  were  married  on  the  30th  March,  1785. 
In  1799  he  filed  a  bill  in  the  Court  of  Chancery 
to  perpetuate  testimonv ;  and  one  of  the  mt- 
nesses  examined  was  the  then  Earl  of  Berkdey» 
who  swore  positively  to  the  reality  of  the  mar- 
riage and  to  the  plaintiff's  legiUmacy.  Nov 
upon  the  death  of  the  Earl,  his  son,  whom  «re 
have  named,  claimed  the  peerage,  and  in  sup- 
port of  his  pretensions  proposed  to  read  before 
the  Committee  of  Privileges  this  deposition,  as 
a  declaration  by  the  late  Earl  in  matter  of  pedi- 
gree respecting  the  legitimacy  of  his  son.  The 
committee  reouired  the  opimon  of  the  judges 
how  far  this  aeposition  was  admissible :  all  of 
them  but  one  neld  it  inadmissible,  and  the 
committee  so  ruled ; — the  ground  of  which 
was,  that  inasmuch  as  there  was  a  suitdeoend- 
ixkg  (a  lis  mota^  as  it  is  called,)  before  the  decla- 
ration was  made,  a  suit  involving  the  rery 
question  of  legitimacy,  and  in  which  the  late 
Earl  must  be  supposed  to  have  been  most 
warmly  interested,  as  affecting  the  I^tima^ 
of  his  issue  and  the  honour  of  his  family,  it 
was  quite  out  of  the  question  to  imagine  that  a 
declaration  on  such  a  topic,  maoe  in  such 
circumstances,  could  be  otherwise  than  taintra 
with  a  bias  which  mu&t  disentitle  it  to  confi- 
dence in  a  court  of  justice.  Now  apply  th«e 
Erinciples  to  the  proposal  of  the  claimant  of  the 
ussex  Peerage  to  read  the  declaration  of  his 
father  appearing  in  the'  will  produced,  and 
made  subsequent  to  the  kistitution  of  the  soit 
in  Doctors'  Commons  to  have  his  marriage  set 
aside.  The  cogency  of  the  precedent  seeutf 
irresistible.  Accordingly,  the  lords  held  unani- 
mously that  the  document  tendered  could  not 
be  admitted  as  evidence. 

Another  question  of  a  distinct,  t^?V^^' 
what  cognate  character,  the  lords  disposed  (^ 
which  was  this;  ^etiier  the  declarations  « 
the  deceased  clergyman  (Mr.  Gunti)  who  had 
officiated  at  the  ceremony  between  the  Pnntf 
and  Lady  Augusta  at  Some,  were  w^'^ 
to  prove  the  marriage.  These  dedarationi «" 
been  made  to  his  son;  and  in  support « tne 
proposal  to  receive  this  as  evidence,  i<.^ 
urged  that  it  was  the  declaration  of  0  hud" 
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vidual  who  knew  the  fieicts,  who  wu  not  inter- 
eaCed    in   misrepreeenting   them,  and  whose 
statements,  he  being  dead,  came  within  the  niie 
above  mentioned.      It  was  also  said,  (as  an 
additional  inducement  to  admit  his  dedaratioa), 
that  he  had  an  interest  in  being  silent  respecU 
ing  the  points  in  question,  for  diat  he  was 
liable  to  penalties  under  the  Royal  Marriage 
Act,  and  had  in  fact  refused  on  that  ground  to 
answer  interrogatories  pot  to  him,  in  a  pro- 
ceeding which  haid  been  resorted  to  in  chancery, 
so  that  his  declaration  made  in  the  face  of  such 
consequences  had  a  peculiar  daim  to  credence, 
and  ought  to  be  received.    The  observations  of 
the  Lord  Chancellor,  defivered  in  expressing 
the  sentiments  of  the  committee,  are  so  remark- 
able for  clearness  of  diction,    i^tness,    and 
promptitude  of  illustration,  as  well  as  for  satis- 
Kictory  judicial  reasoning,  that  we  must  give 
them  at  length.     He  said,  "  Where  the  party 
has  known  the  facts,  and  is  dead,  and  has  made 
declarations ;  and  these  are  against  his  interest, 
and  would,  were  he  living,  subject  him  to  a 
prosecution ;  such  declsu^tions,  it  is  said,  are 
receivable  in  evidence.    That  is  the  broad  and 
general  proposition.      The  Question  is,    can 
it  be  sustained  ?    Let  us  try  it  oy  instances  con- 
stantlv  occurring.    A.  is  mdicted  for  murder. 
B.,  wno  is  dead,  made,  while  living,  a  declara- 
tion that  he  was  present  at  the  murder ;  that 
declaration  is  a^nst  his  own  interest,  and 
would,  had  he  Bved,  have  subjected  him  to  a 
prosecution.    It  is  in  principle  the  very  case 
supposed  in  the  claimant's  argument.    It  is 
not  possible  to  say  that  such  declaration  would 
have  been  receivaole  in  evidence.    Again,  sup- 
pose the  Duke  of  Sussex  had  been  put  upon 
nis  trial  under  the  Royal  Marriage  Act,  for 
contracting  this  marriage;   is  it  possible  to 
maintain  that  Mr.  Gunn's  declarations  would 
have  been  receivable  in  evidence  against  him  ? 
It  is  sufficient  to  state  these  instances  to  show 
that  the   proposition  of  the  learned  counsel 
cannot  be  maintained.    It  is  not  true  that  the 
dedarations    of  deceased  persons  are  in  all 
circumstances  receivable  in  evidence  when  in 
gome  way  or  other  they  might  injuriously  affect 
the  interest  of  the  party  mSdng  them.    Nor  is 
it  true  that  because  wmle  living  a  partv  would 
be  excused  from  answering  as  to  certam  facts, 
his  declarations  as  to  those  facts  become  evi- 
dence after  his  death.     Besides,  these  declara- 
tiona  were  made  by  Mr.  Gunn  to  his  own  son ; 
and  it   cannot   b>e  supposed  that  he  would 
thereby  have  exposed  himself  to  prosecution,  or 
that  he  uttered  them  under  any  belief  that  he 
should  do  so.     These  declarations  therefore 
cannot  be  received  in  evidence;" 

So  that  in  this  way  the  declaration  of  the 
claimant's  fiEither,  the  Duke  of  Sussex,  was  re- 
jected as  having  been  made  post  hUm  motam  j 
while  the  declaration  of  Mr.  Gunn  was  rejected 
on  the  ground  that  there  was  nothing  m  his 
relation  to  the  case  or  connexion  with  the  par- 
ties whidi  should  induce  a  departore  from  the 
ordinary  rules  of  evidence. 
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RECENT  DECISIONS   IN  THE   SUPE- 
RIOR  COURTS. 

Kolls  Court. 
[Repini^  by  SAXunL  Millbb,  Bsc^s  Aimite"-a<- 

SOLICITOR     AND     CLIENT.  —  TAXATION     OF 
COSTS. — CONSTRUCTION    OP  6   &   7   ViCT. 

c.  73. 

The  seUlement  of  a  bUl  of  costs  on  the  transfer 
of  a  mortgage^  without  its  having  been  pre* 
tfiously  submitted  for  examination,  is  such 
a  special  drcumstanoe,  within  the  meaning 
of  the  act6Sf7  Vict.  c.  fZj  as  calls  iipoii 
the  court  to  order  it  to  be  taxed  qfter  pajf" 


If  then  should  appear  to  the  court,  firm  a 
statement  of  the  charges  t»  a  bill  sought  to 
be  taxed,  that  some  of  them  are  below  what 
would  be  allowed  on  taxation,  the  court  wHl 
give  the  party  whose  biU  it  is  the  liberty  </ 
making  any  additions,  before  the  Master, 
that  he  canfairlg  claim. 

This  was  a  petition  on^he  part  of  a  mortga* 
gor  for  the  taxation  of  the  bill  of  costs  of  the 
mortgagee's  solicitor,  after  payment.  The  bill 
was  made  out  on  the  occasion  of  the  mortgage 
being  transferred;  and  the  items  objected  to 
were— 1st,  a  chaige  of  7  guineas,  being  at  the 
rate  of  i  guinea  a  year  for  7  years,  for  receiving 
the  interest  on  the  mortgage  and  handing  it 
over,  and  for  correspondence  respecting  repairs 
and  insurance;  2na,  a  charge  ot  2/.  4s,  4a.  for 
a  copy  of  the  draft  transfer  of  the  mortgage  to 
keep ;  3rd,  a  charge  of  21.  6s,  6dL  for  an  at- 
tested copy  of  the  same  deed ;  and  4th,  a  charge 
for  two  journeys  and  expenses  to  complete  the 
transfer.  It  appeared  that  there  had  been  two 
meetings  to  settle  the  business,  at  the  first  of 
which  the  mortgagor's  solicitor  was  present, 
and  the  bill  was  produced  to  him,  but  it  was 
not  then  complete,  as  the  mortgagee's  solicitor 
stated  he  could  not  exactly  state  what  the 
amount  of  the  journeys  and  expenses  might  be, 
but  he  thought  it  would  be  about  10/.  At  tha 
settlement  of  the  business  the  clerk  to  the 
mortgagor's  solicitor  was  present,  and  he  ob- 
jected to  the  amount  of  the  bill,  but  it  was  at 
length  settled  under  protest,  leaving  a  balance 
of  ^ut  102. ;  the  amount  of  the  bill  was  672. 

Mr.  Baxalguette,  for  the  petition,  said,  it  ap- 
peared from  the  affidavit  of  the  petitioners 
solicitor,  that  when  the  bill  was  produced  to 
him  at  Uie  first  meeting  he  did  not  examine  i^ 
nor  was  it  left  with  hun  for  perusal,  and  that 
he  was  not  present  at  the  second  meeting ;  that 
he  considered  several  of  the  charges  in  uie  bill 
excessive^  and  advised  the  taxation*  It  ap- 
peared also  from  an  affidavit  of  the  London 
agent,  that  Messrs.  Tngwell,  whose  bill  it  wa% 
had  offered  to  give  up  the  balance  <^  102.  pro- 
vided the  taxation  were  not  insistedon,  which  was 
a  proof  that  they  thought  the  charges  could  not 
be  sustained.  [The  Master  qf  the  BoUs  said, 
that  circumstance  should  not  at  aU  inflnence 
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his  judgment;  for  it  might  be  a  very  wise  pro. 
ceeding  to  ^et  rid  of  an  expensive  contest] 

Mr.  Kindersley  said,  the  petitioner  was  one 
of  six  persons  who  were  entitled  to  the  mort- 
gaged property,  and  that  a  petition  was  first 
presented  by  Mr.  Packwell,  the  solicitor  to  the 
petitioner,  whose  wife  was  entitled  to  one  of  the 
shares,  but  that  had  been  abandoned.  He  then 
entered  into  various  explanations,  as  detailed  in 
the  respondent's  affidavits,  for  the  purpose  of 
showing  that  the  charges  complained  of  were 
fair  and  regular  charges,  and  that  there  were 
not  any  special  circumstances  upon  which  the 
order  asked  by  the  petition  could  be  founded. 
The  charges  for  the  copies  were  rendered  ne- 
cessary, because  the  deed  of  transfer  contained 
an  indemnity,  and  in  strictness  a  duplicate  of 
it  should  have  been  executed.  The  joumevs 
were  rendered  necessary,  in  consequence  of  the 
custom  of  the  manor  in  which  the  mortgaged 
property  was  situate,  requiring  the  personal 
attendance  of  married  women  to  surrender, 
although  one  of  them  might  have  been  dis- 
pensed with  had  not  Mr.  Packwell  made  a 
mistake  in  a  power  of  attorney  which  he  had 
obtained;  and  with  regard  to  the  charge  of 
seven  guineas,  it  appeared  that  the  interest  of 
the  mortgage  was  always  in  arrear,  by  reason 
of  which  extra  trouble  was  created,  and  from 
the  circumstance  of  the  property  being  house 
property,  there  were  numerous  attendances  re- 
specting repairs  and  insurance,  so  that  in  fact 
the  charge  was  considerablv  less  than  it  ought 
to  be.  In  the  cases  decided  before  the  late  act, 
it  was  held  that  the  special  circumstances  must 
be  such  as  would  amount  to  a  question  of 
fraud. 

The  Master  of  the  Rolls  said,  he  thought  the 
conduct  of  Messrs.  Tugwell  was  in  the  highest 
degree  to  be  commended,  and  he  should  take 
care  they  did  not  suffer  in  respect  of  the  costs 
of  any  of  the  previous  proceedings ;  but  the 
question  was,  whether  the  act  of  parliament  did 
not  require  a  certain  rule  to  be  laid  down 
which  could  not  be  departed  from.  In  all  these 
cases  there  was  always  this  very  special  circum- 
stance, that  the  costs  were  demanded  at  a  time 
when  the  mortgage  money  was  to  be  paid,  and 
when  the  settlement  of  the  business  could  not 
be  put  off  without  great  inconvenience:  that 
niust  always  be  considered  a  special  circum- 
stance. In  this  case  the  bill  was  said  to  have 
been  delivered  to  Mr.  Packwell,  but  it  did  not 
appear  that  he  examined  it,  and  it  was  after- 
wards paid  without  the  opportunity  of  any 
objection  being  urged  against  it.  The  items 
objected  to  constituted  a  large  portion  of  the 
biU,  and  although  it  could  not  be  said  there 
was  any  fraudulent  pressure,  there  was  the 
pressure  of  circumstances. 

With  regard  to  the  charges  they  did  not  ap- 
pear high  enough  according  to  the  usual  scale, 
and  therefore,  in  directing  the  taxation,  he  must 
also  direct  that  Messrs.  Tugwell  should  have 
the  liberty  of  amending  their  bill  by  mak- 
ing such  charm  as  they  could  fairly  claim. 
His  lordship  i^ded,  that  although  he  deemed 
it  right  to  make  the  order  for  taxation,  there 


was  no  imputation  on  Messrs.  Togwell,  and 
he  should  direct  the  taxing  Master  to  rqxnt 
special  circumstances,  so  as  to  procure  for  them 
all  costs  incurred  by  the  prior  irregular  pro- 
ceedings, and  should  reserve  the  costs  of  this 
petition. 
In  re  TugweU.    March  27, 1845. 

"Fice^fiancelloroC  Snglon^- 

[Reported  hy  E.  Vansittabt  Nkale,  Esq.,  BmiAer 
cU  Law.'] 

solicitor's  lien. — PRODUCTION  OF  DOCU- 
MENTS. 

AJirm  of  solicitors  who  had  discharged  thm' 
selves  from  acting  for  a  certain  partjf, 
required  to  produce  and  leave  in  the  Master's 
office,  various  title-deeds  and  other  does- 
ments  mentioned  in  the  schedule  to  anoMr 
swer  of  that  party  put  in  by  them ;  thotgk 
these  documents  had  come  into  the  possessiM 
of  a  former  partner  of  the  firm,  long  brfon 
the  commencement  of  the  suit  in  which  tie 
answer  was  put  in,  and  were  subject  to  a 
lien  for  taxed  costs  due  to  that  partner. 

This  was  a  motion  for  an  order  upon  a  firm 
of  solicitors,  to  produce  and  leave  certain  doen- 
ments  in  the  Master's  office,  according  to  die 
direction  of  the  Master,  without  prqudice 
to  any  lien  which  they  might  have  uoon  tfaco. 
The  suit  in  which  the  motion  was  inade,  was  aa 
administration  suit,  commenced  in  1834 ;  and 
the  documents  to  which  it  related  were  com- 
prised in  a  schedule  to  an  answer  put  in  by  the 
solicitors  who  then  composed  the  firm,  for  a  Mr. 
Harrison,  the  trustee  and  executor  of  the  party 
whose  estate  was  to  be  administered.  At  tbat 
time  the  firm  consisted  of  B.  C.  and  D.  Pre- 
viously to  1828,  it  had  consisted  of  A.  and  B. ; 
and  it  now  consisted  of  B.  and  C.  The  do^ 
ments  comprised  a  variety  of  tide- deeds,  and 
other  papers  which  had  nothing  to  do  with  tte 
proceedings  in  the  cause,  and  had  been  in  th^ 
possession  of  the  firm  of  A.  and  B.  l<>°fj^'? 
Ae  institution  of  the  suit,  firom  whom  ttey  had 
passed  into  the  hands  of  B.  C.  and  D.  in 
1826  the  bill  of  A.  and  B.  had  been  taxed  at 
Uie  instance  of  Harrison  at  1059^»  widch,  it 
appeared,  still  remained  unpaid;  and  in  tte 
answer  above  mentioned,  the  documents  sche- 
duled were  said  tobesa^ecttothelianofA. 
and  B.,  and  of  B.  C.  and  JJ.  upon  then. 

In  1 840,  after  the  retirement  of  D.,  B.  and  C. 
had  discharged  themselves  from  n^^ '^ 
solicitors  to  Mr.  Harrison  any  longer.  The 
present  action  was  founded  upon  the  righi « 
the  client  in  such  a  case, — acccMrding tow 
doctrines  laid  down  by  Lord  Eldon  inO*- 
grave  v.  Manley,  1  T.  &  R.  400,  and  !/>» 
Cottenham  in  Heslop  v.  Meicaffe,  3  M.  &  G. 
183,  to — "have  his  business  conducted  with  aa 
much  ease  and  celerity,  and  as  tittle  expense,  as 
if  the  connexion  of  solicitor  and  client  had  o^ 
been  dissolved."  Ck)uld  it  be  donbtedtit«« 
urged,  that  if  that  connexion  had  continbed^ 
I  solicitor  must  have  brought  into  the  Martera 
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office  all  tliOBe  paftn  in  his  poeaeBsion,  which 
the  Master  conaiaered  neceaaary  to  the  proper 
proaecution  of  the  decree  ?  BroBfmgttm  v. 
Brasskufton,  i  Sim.  &  Stu.  465.  But  if  so, 
then  upon  the  principle  of  the  above  cited  caaea, 
the  preaent  uhuntiff  had,  aa  againat  the  firm  of 
B.  and  C,  the  right  to  call  for  the  production 
of  theae  papers.  On  the  other  aide,  it  was 
arg:ued,  that  the  rule  laid  down  in  the  caaea 
quoted,  related  only  to  papera  in  the  cause,  auch 
as  briefs,  &c.,  not  to  aocumenta  such  as  were 
asked  for  in  the  present  instance— that  it  did 
not  apply  to  any  papers  which  came  into  die 
possession  of  a  solicitor,  subject  to  an  ascer- 
tained claim  by  a  former  solicitor,  which  the 
client  had  only  to  discbarge  in  order  to  set  his 
papers  free; — and  that  in  the  present  case 
neither  the  representativea  of  A,  who  was  de- 
ceased, nor  D.,  were  before  the  court ;  in  whose 
absence  the  order  asked  for  could  not  be  made. 

Mr.  Stuart  and  Mr.  Stinton,  for  the  motion. 

Mr.  Bethell  and  Mr.  Gifford,  contri. 

His  Honour  said,  that  in  this  case  the  only 
thing  asked  for  was  a  change  in  the  place  where 
the  documents  should  be  kept;  and  that  it 
appeared  to  him  a  strange  thing  if  a  solicitor 
could  allow  his  client  to  put  m  an  answer, 
stating  that  documents  were  in  his  possession 
or  power,  and  then  he,  or  those  who  continued 
the  firm,  should  be  able  to  say  that  they  would 
not  allow  that  client  to  comply  with  an  order 
for  their  production. 

Order  made,  but  without  costs. 

Gregory  v.  CreswelL    April  7,  1846. 


^uetn'0  18tn(|. 

(Before  the  Four  Judges.) 

[Reported  bg  John  Hamkrton,  Esq.,  Bar- 
rister  at  Law.'] 

FORFBITURB. — EJECTMENT. 

A.  covenanted  to  iiisure,  in  a  particular  man' 
ner,  premises  held  by  him  to  B, ;  he  did  not 
UteraUy  perform  this  covenant,  but  B,  was 
satisfied  unth  what  was  done,  and  accepted 
rent  up  to  Christmas  1842.     C.  afterwards 

came  in  upon  B.^s  title,  and  brought  ejects.  „  ^ 

ment  on  the  non-performance  of  the  cove-  \  or  required  of  him,  oy  insuring  in  his  own 


nant  to  insure,  laying  the  day  of  the  demise 
offer  the  time  when  he  became  landlord. 
Held,  that  the  forfeiture  was  not  waived  so 
far  as  he  was  concerned,  and  that  he  was 
entitled  to  recover  in  ejectment. 

Ejectment.  In  the  yearl  836,  the  premises 
in  question  were  demised  to  the  defendant. 
The  lease  contained  a  covenant  that  the  defen- 
dant would  at  all  times  well  and  aufficiently 
insure,  and  keep  insured,  the  said  premises  and 
buildings  to  their  full  value,  in  some  respectable 
insurance  ofiice,  in  the  joint  names  of  the 
landlord  and  tenant.  There  was  a  proviso  for 
re-entry,  in  case  of  a  breach  of  any  of  the 
covenanta  contained  in  the  lease.  A  policy  of 
insuiiince  ivias  efifected  to  the  full  value  of  the 
premises,  and  the  premiums  regularly  paid  by 
defendant;  bat  the  policy  was  efifected  in  the 
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name  of  the  defendant  alone,  and  not  in  the 
joint  names  of  landlord  and  tenant,  according 
to  the  terma  of  the  lease.  The  date  of  the 
demiae  in  the  declaration  waa  May  1843,  and 
rent  had  been  regularly  paid  by  the  defendant 
up  to  Christmas  1842.  The  premises  did  be- 
long to  one  Oliver,  but  they  had  subsequently 
come  into  the  hands  of  the  lessor  of  the  plain- 
tiff as  reversioner.  Ohver  had  assented  to  the 
policy  in  the  way  in  which  it  had  been  effected, 
and  had  told  the  defendant  that  if  he  continued 
auch  policy  he  would  not  enforce  the  covenant 
against  him. 

A  verdict  was  found  for  the  lessor  of  the 
plaintiff,  with  liberty  reserved  for  the  defendant 
to  move  to  enter  a  nonsuit.  A  rule  nisi  having 
been  obtained, 

Mr.  Watson,  and  Mr.  Peacock,  showed 
cause. 

The  defendant  has  committed  a  breach  of 
covenant,  by  not  insuring  in  the  namea  of  the 
landlord  and  tenant  according  to  the  provisions 
of  the  lease.  The  parties  agree  to  a  tenancy 
on  certain  4enn6,  and  there  is  no  hardship  in 
binding  them  to  those  terms.  There  has  been 
no  waiver  of  the  plaintiff'a  right  to  the  for- 
feiture by  the  receipt  of  the  rent,  because  the 
reversioner  is  not  bound  by  any  arrangement 
made  between  the  lessor  and  the  defendant. 
The  evidence  of  the  assent  of  a  former  landlord 
to  the  policy  will  not  affect  the  right  of  the 
plaintiff  This  is  a  continuing  covenant,  and 
a  breach  is  committed  for  any  portion  of  time 
that  thevjren^in  uninsured,  according  to  the 
terma  of  the  lease.  Doe  d.  Flower  v.  Peakj* 
Doe  d.  Ambler  v.  Woodbridgej^  West  y.  Blake- 
way.^ 

Mr.  BoviU,  contrL  There  has  not  been  a 
atrict  compliance  with  the  terms  of  this  lease ; 
but  the  question  is,  whether  the  plaintiff  has 
not  by  his  conduct  led  the  defendant  to  aup- 
pose  tnat  he  had  done  all  that  was  required  of 
him.  The  case  of  Dow  v.  BxAoe,^  was  eject- 
ment on  a  forfeiture  for  breach  of  covenant  to 
insure  in  the  joint  names  of  lessor  and  lessee, 
and  in  two- thirds  of  the  value,  and  there  it  was 
held  that  the  conduct  of  the  lessor,  being  such 
as  to  induce  a  reasonable  and  cautious  man  to 
conclude  he  was  doing  all  that  was  necesaary 


name,  and  to  the  requisite  amount ;  the  other 
party  could  not  recover  for  a  forfeiture,  though 
there  was  no  dispensation  or  release  from  &e 
covenants.  In  Doe  d.  Pittman  v.  Sutton,*  the 
same  doctrine  was  laid  down;  in  Pickard  v. 
Scars/  Lord  Denman  says,  "  llie  rule  of  law 
ia  clear,  that,  where  one  by  his  word  or  coQ- 
duct  wilfully  causes  another  to  believe  the  ex- 
istence of  a  certain  atate  of  things,  and  induces 
him  to  act  on  that  belief,  ao  as  to  alter  his 
own  previous  position,  the  former  is  concluded 
from  averring  against  the  latter  a  different  state 
of  things  as  existing  at  the  same  time.*' 


M  B.  &  Adol. 
»>  9  B.  &  C.  376.  « 

*  Byan  v.  Moody,  343.    < 
'6  Adol.  &  Ellis.  469. 


428. 

2  Mar.  &  Gr.  729* 

9  C.  &  P.  706. 
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Tliere  has  been  a  waiver  of  ibe  forfeiture  by 
tbe  receipt  of  rent,  and  although  there  is  a  con- 
tmuing  breach,  yet  the  plaintiff  cannot  msist 
upon  the  forfeiture  for  want  of  a  strict  com- 
pnance  with  the  covenant,  because,  until  notice 
IS  given  the  waiver  continues.  Doe  d.  Mortcrafi 
▼.  Meitx.f 

As  to  the  construction  of  provisos  for  re- 
en^  in  a  lease,  see  Doe  v.  Bham,^ 
dur,  ad.  puUn 

Lord  Denman,  C.  J.,  delivered  judgment. 
This  was  an  action  of  ejectment,  on  a  for- 
feiture for  breach  of  a  covenant  to  insure  in  the 
joint  names  of  landlord  and  tenant.  There  can 
be  no  doubt  of  the  fact  of  the  breach  of  cove- 
nant, and  the  lessor  of  the  plaintiff  most  recover, 
unless  he  has  barred  himself  from  proceeding. 
It  was  proved  at  the  trial,  that  there  was  a 
wuver  till  Christmas  1842.  The  demise  as 
laid  in  the  declaration,  is  in  Mav  1843,  so  that 
the  ejectment  is  at  all  events  a  narsh  proceed- 
ing. The  court  will  not  willingly  lend  itself 
to  a  proceeding  of  this  kind,  where  there  is 
nothing  wilfully  or  perversely  wrong  in  the 
conduct  of  the  tenant,  and  where  he  believes  he 
is  acting  in  compliance  with  his  covenant^  and 
to  the  satisfaction  of  his  landlord.  Still,  how- 
ever, the  legal  rights  of  the  parties  must  be 
preserved,  and  equity  has  refused  to  retieve  a 
tenant  agunst  the  ^ects  of  a  covenant  to  in- 
sure. G^een  ▼.  Bridges}  This  may  operate 
severely  in  particular  cases,  but  it  must  be  for 
the  general  advantaffe,  by  teaching  all  parties 
that  they  must  perform  covenants  into  which 
they  have  enterea.  Since  then  this  lease  con- 
tains a  covenant  of  this  sort,  the  only  question 
to  be  considered  is,  whether  that  covenant  has 
been  broken,  so  as  to  give  the  landlord  a  right 
to  enter  for  the  breach.  It  is  said  here  that  he 
has  no  right,  for  that  the  present  landlord  is 
bound  by  the  act  of  the  former  landlord,  who 
expressly  waived  the  forfeiture.  This  case  has 
been  likened  in  that  respect  to  the  case  of 
Piekard  v.  Seares,  and  Doe  d.  PUnumy.  Sutton 
has  also  been  referred  to.  But  no  case  has 
gone  the  length  of  saving,  that  a  breach  of  a 
covenant  can  be  justined  by  a  parol  license, 
for  that  would  be  to  confound  the  vervprinciples 
of  the  law,  and  the  case  last  mentionea  is,  besides, 
distinguishable  from  the  present.  In  that  case 
there  was  an  option  for  the  landlord  to  insure 
if  the  tenant  aid  not,  and  the  tenant  showed 
that  the  landlord  had  availed  himself  of  the 
option,  which  of  course  prevented  the  forfeiture. 
In  Doe  V,  Rowe,  the  landlord  had  misled  the 
tenant  by  delivering  to  him  a  deficient  abstract 
of  lease.  Here  there  was  nothing  of  the  kind. 
Besides  this,  the  waiver  could  not  operate  be- 
yond Christmas  1842,  and  a  subsequent  breach 
was  not  justified  bj  that  waiver.  The  rule 
must  therefore  be  discharged. 

Rule  discharged 
Doe  d.  Uston  r.  Gladwin.    Sittings  in  Banco 
after  Hilary  Term. 


^■cfv^  Vevtl  9iicttct  C#Vft. 


[Mepcfttd  oy  B.  a.. 


WooLBTOH,  Bbq.,  Barrister  at 
Law.} 


INDICTlfBNT.— COWSPIBACY. — ^VSNUK. 

W^ere  an  indictment  for  conspiracy  laid  tke 
offence  within  a  county,  but  at  a  place  from 
which  no  venire  facias  could  properly  be 
awarded  J  Held,  that  the  defect  was  imma- 
terial,  since  the  6  Creo.  4,  e.  50,  s.  13. 

Peacock  moved  to  quash  an  indictment  for 
conspiracy.  The  indictment  laid  the  conspiracy 
at  Gray's  Inn,  in  the  county  of  Middlesex; 
and  the  ground  of  objection  was,  that  the 
offence  was  alleged  to  have  been  committed  at 
a  place  from  which  a  venire  facias  could  not  be 
awarded.  The  affidavit  in  support  of  the  ap- 
plication stated  that  there  was  no  such  place  m 
the  countv  of  Middlesex  as  Gray's  Inn,  which 
was  merely  the  appellation  of  an  inn  of  court, 
though  used  in  common  parlance  to  denote  a 
collection  of  courts  and  squares,  such  as 
Holborn  Court,  South  Square,  &c.,  but  that  it 
was  not  a  locality  from  which  a  jury  could  be 
summoned. 

HllUaims,  J. — ^Is  it  certain  that  if  the  wc^ds 
"  Gray's  Inn"  were  altogether  omitted  it  would 
be  of  any  importance  ? 

Peacock.  —  Every  materia]  fact  must  be 
alleged,  with  certain^  of  time  and  place,  and 
the  place  at  which  tlie  offence  is  laid  must  be 
one  from  which  a  venue  may  properly  come. 
In  jR.  V.  Harris/^  an  indictment  for  peijury, 
laying  the  offence  to  have  been  committed  at 
the  Guildhall  of  the  city  of  London,  was  held 
to  be  bad,  on  the  ground  that  the  offence  ongjlit 
to  have  been  laid  in  a  parish  or  ward. 

WilUams,  J* — ^I  do  not  think  there  is  any 
force  in  the  objection ;  nor  am  I  sure  that  if 
the  words  "Gray's  Inn"  had  been  whoDy  ex- 
punged from  the  indictment  it  would  have  oeen 

defect.  The  averment  is  of  an  offence  at 
Gray's  Inn,  in  the  coimty  of  Middlesex,  from 
which  it  appears  that  the  transaction  in  ques- 
tion took  place  within  the  county,  therefore 
within  the  jurisdiction  of  those  by  whom  the 
inquiry  is  to  be  made.  Tbe  case  refened  to 
was  decided  in  the  former  state  of  the  law ;  and 
the  strictness  of  the  rule  which  then  prevailed 
upon  the  subject  has  been  broken  in  iq;K»,  as 
to  offences  oi  a  transitory  nature,  by  the  6  Geo. 
4,  c.  50,  s.  13,  which  provides  thiat  the  juiy 
shall  be  returned  de  corpore  comitai^,  and  act 
from  a  particular  visne. 

Role  pefiised. 

Regina  v.  Gompertz  and  others*  Q*  B.  P.  C. 
Hihry  Term,  1846. 


I  4  B.  &  C.  606. 

^  Moody  V.  Malkin,  189. 


4  Sim.  96. 


»  2  Leach,  C.  C.  800. 
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[Reported  hy  A.  P.  [Hublstonk,  Ebo.,  Bar- 
risier  at  Low.] 

JUOGKS^  ORDSB.— TRIAL. 

Whiie  a  cause  was  inthsUaifor  trial,  the  cfe- 
femUmt  consented  to  a  jwdge's  order  for 
payment  of  debt  and  costs  on  a  certain 
dap.  Before  that  time  he  obtained  fresh 
emdence  in  support  of  his  defence.  Hdd, 
that  the  court  had  jurisdiction  to  set  aside 
the  order  and  let  the  defendant  in  to  try 
the  cause. 


In  the  month  of  May  last  the  plaintiff  com- 
menced an  action  to  recover  the  amount  of  two 
checks  payable  to  bearer.  The  defendant 
pleaded  (amongst  others)  that  the  checks  were 
fpren  for  money  lost  at  play.  The  case  being 
in  the  list  for  trial,  on  the  6th  December,  1844, 
the  following  order  was  made  by  Alderson,  B. : 
"  Upon  hearing  the  attorneys.  Sec,  and  by 
consent,  I  do  order  that  on  payment  of  2,OOof. 
and  interest  on  the  two  checks  from  the  date 
until  the  day  of  payment  thereof,  the  debt  due 
from  the  defendant  to  the  plaintiff,  for  which 
this  action  is  brought,  together  with  costs,  to 
be  taxed  and  paid  on  or  before  the  14th  De- 
cember, instant,  all  further  proceedings  in  this 
cause  be  stayed ;  and  I  further  order,  that  in 
case  default  be  made  in  papnent  as  sibresaid, 
the  plaintiff  shall  be  at  hlierty  to  sign  final 
judgment  and  issue  execution  for  the  whole 
■mount  remaining  unpaid  at  the  time  of  such 
default,  with  costs  of  judgment  and  execution, 
together  with  sheriff's  poundage,  officer's  fees, 
and  all  other  incidental  expenses,  whether  by 
fi.fa.  OTca.sa.** 

After  the  order  was  made,  the  defendant  dis- 
covered some  fresh  evidence  in  support  of  his 
plea,  and  thereupon  applied  to  a  juage  at  cham- 
bers to  rescind  the  order,  which  oeing  refused, 
a  similar  application  was  made  to  tke  court, 
and  a  rule  nisi  granted,  against  which 

Watson  and  F.  V.  Lee  showed  cause.  First, 
the  court  has  no  jurisdiction  to  set  aside  the 
order.  This  is  not  like  a  case  where  additional 
evidence  is  discovered  after  a  trial,  for  there 
the  proceedings  are  adverse;  but  here  the  court  ( POINTS 
is  asked  to  rescind  an  agreement  made  by  con- 
sent of  the  parties.  Suppose  the  defendant 
had  given  a  cognovit,  would  the  court  set  it 
aside  because  he  afterwards  discovered  some 
evidence  which  might  have  defeated  the  claim? 
Bl^h  V.  Brewer,  3  Dow.  P.  C.  267,  expressly 
decided  that  a  partv  giving  a  cognovit  cannot 
afterwards  object  that  at  the  time  of  his  arrest 
part  of  the  debt  due  on  a  promissory  note  had 
been  paid,  and  that  the  note  was  given  for  an 
illegal  consideration.  That  is  a  stronger  case 
than  the  present;  for  there  the  proceedings 
were  in  tmnVftm.  To  set  aside  an  agreement 
made  by  consent  would  open  a  door  to  fraud. 

Martin  and  Barstow,  in  support  of  the  rule. 
— The  court  may  interfere  at  any  time  while 
th»  proceedings  are  in  fieri,  [Pollock,  C.  B. — 
There  ia  no  doubt  the  court  nas  jurisdiction. 
Alderson,  B. — It  is  open  to  the  court  at  any 


time  before  jadflmeDt  is  signed  (which  is  the 
■ct  of  the  court)  to  see  that  the  act  of  the  court 
is  not  unjust.]  The  circumstances  are  strong 
to  induce  the  court  to  interfere.  The  case  re- 
sembles that  of  an  application  for  a  new  trial, 
on  thn  ground  that  a  party  has  been  taken  by 
surprise^  and  has  since  obtained  fresh  evidence. 
Bii^h  V.  Brewer  is  dds^guishable,  for  there 
the  cognovit  was  given  by  the  party  with  full 
knowledge  of  the  facts,  and  with  full  means  of 
proving  them. 
Cur,  ado.  vuU. 

PoUock,  C.  B.,  delivered  judgment.  The 
court  have  no  doubt  of  its  jurisdiction  to  enter- 
tain the  question.  Whenever  any  act  remains 
to  be  done  by  the  court  in  order  to  carry  out 
the  intentions  of  parties,  such,  for  instance,  as 
allowing  judgment  to  be  signed,  the  court  has 
an  eqmtable  jurisdiction  to  consider  whether 
the  act  is  proper  and  allowable  tinder  the  cir- 
cumstances. Then,  as  to  the  merits 'of  the 
case;  it  is  clear  that  there  was  a  proper  mies- 
tion  to  be  submitted  to  the  jury,  and  uniidi 
ought  to  be  submitted  to  them.  This  case  is 
not  like  BUoh  v.  Brewer,  where  judgment  had 
been  signed  on  a  cognovit,  and  the  court  re- 
fused to  interfere  to  set  it  aside,  on  the  sugges- 
tion that  it  had  been  given  for  too  much ;  out 
it  rather  resembles  that  of  a  party  who  has  dis- 
covered fresh  evidence  after  a  trial.  Under  the 
circumstances,  therefore,  the  rule  should  be 
absolute  on  payment  of  costs  by  the  defendant ; 
and  in  the  event  of  the  ultimate  judgment  being 
in  favour  of  tlie  plaintiff,  he  should  have  the 
same  benefit  of  it,  so  fiar  as  all  the  issues  nusing 
the  ooestion  of  gaming  are  concerned,  as  if  it 
had  oeen  signed  on  the  day  on  which  he  was 
entitled  to  enter  it  according  to  the  terms  of 
the  order;  the  defendant  to  pay  interest  at  five 
per  cent,  after  the  time  the  money  became  due. 
It  should  also  be  made  a  condition  of  the  rule 
that  the  trial  should  proceed,  notwithstanding 
the  death  of  either  of  the  parties. 

Rule  absolute  accordingly. 
Ward  V.  Simeon.  Exchequer.   Hilary  Term, 
January  27,  1845. 


FROM  CONTEMPORANEOUS 
REPORTS. 


Bourne  v.  GatcUffe,  11  Cla.  &  Fin.  46. 

A  CARRIER  OF  GOODS  BY  SEA  BOUND  TO 
GIVE  THE  CONSIGNEE  NOTICE  OF  HIS 
ARRIVAL   IN   PORTi 

The  plaintiff,  a  manufacturer  at  Londonderry, 
committed  to  the  defendants  certain  linen  goods^ 
to  be  carried  by  them  in  their  steam  vessel  to 
London,  and  there  delivered  in  good  order, 
(accidents  of  the  sed,  &c.  excepteo,)  imto  the 

Slaintiff  or  assigns.  The  ship  arrived  at  Lon- 
on  at  two  in  the  afternoon  of  Sunday  the  28th 
August,  and  was  reported  at  the  Custom  House 
at  10  o'clock  the  next  morning.  The  goods 
were  landed  at  a  wharf  called  Fennings  Wharf, 
without  notice  to  the  plaintiff,  between  the  hours 
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of  eleven  and  four  on  the  29th  of  August,  and 
on  that  night  were  destroyed  by  an  accidental 
fire.     The  question  was^  whether  the  defend- 
ants were  liable.    At  the  trial,  the  Lord  Chief 
Justice  Tindal  directed  the  jury,  that  they  were 
to  consider  whether  a  delivery  at  Fleminffs 
Wharf  was  a  deliverv  according  to  the  usage 
of  the  Port  of  London.    And  if  they  should 
think  it  was  not,  they  would  return  a  verdict 
for  the  plaintiff.    To  this  direction  exceptions 
were  te^en.    The  jury  returned  a  verdict  for 
the  plaintiff;  who  accordinglv  had  judgment 
for    damages    with  costs.    Upon    a   writ    of 
error  carried  into  the  Exchequer  Chamber,  the 
judgment  complained  of  was  affirmed.      But 
the  question  was  again  agitated  upon  a  further 
writ  of  error,  which  came  on  for  hearing  in  the 
House  of  Lords  in  the  last  session  of  parlia- 
ment.   The  question  was  stated  by  the  counsel 
for  the  plaintiff  in  error  to  be,  whether  the 
master  of  a  foreign  ship  can,  on  arriving  in  the 
Port  of  London,  land  tne  goods  in  a  convenient 
and  customary  place,  and  then  be  relieved  from 
responsibility  on  their  account?     Upon  this 
Doiut  of  the  argument  for  the  pUdntiff  m  error. 
Lord  Campbell  said, — "  Do  you  mean  to  con- 
tend that  the  master  may  land  the  goods  in- 
stantly and  sail  away  with  the  next  tide?    You 
must  go  the  length  of  alleging,  that  the  instant 
the  master  arrives  he  may,  without  notice  of 
consignment,  land  the  goods.    Where  is  the 
authority  for  that  proposition  ? 

The  Lord  Chancellor, — "Suppose  the  ship 
arrives  in  the  middle  of  the  night.  You  must 
maintain  that  the  master  may  unload  instantly, 
and  put  the  goods  on  a  wharf  without  any 
notice  to  the  owner." 

Lord  BrougJiam, — "And  that  you  may  thus 
throw  on  him  the  charge  of  whanage,  which  on 
receiving  reasonable  notice  he  would  be  pre- 
pared to  avoid." 

In  answer  to  these  searching  and  formidable 
interrogatories,  the  counsel  of  the  plaintiff  in 
error  referred  to  the  following  observations  of 
Lord  Kenyon,  (5  Term  R.  395.)    "  The  owners 
of  ships  bringing  goods  from  foreign  countries 
to  merchants  in  I^ndon.    Are  they  bound  to 
carry  the  goods  to  the  warehouses  of  the  mer- 
chants here,  or  will  they  not  have  discharged 
their  duty  on  landing  them  at  the  wharf  to 
which  'they  generally  come  ?      It  would  be 
strange,  indeed,  if  the  owners  of  a  West  India- 
man  were  held  liable  for  anv  accident  that 
might  occur  to  goods  brought  by  them  to 
England,  after  having  landed  them  at  their 
usual  wharf."    So  to  the  same  effect,  Mr. 
Justice Bit/fcr,  (5 Term  R.  397),  "When goods 
are  brought  here  from  foreign  countries,  they 
are  brought  under  a  bill  of  kding,  which  is 
merely  an  undertaking  to  carry  from  port  to 
Dort.    A  ship  trading  from  one  port  to  another, 
tias  not  the  means  of  carrying  the  goods  on 
land ;  and  according  to  the  established  course 
of  trade,  a  delivery  on  the  usual  wharf  is  such 
a  delivery  as  will  discharge  the  carrier."    This 
was  not  all.    Mr.  Justice  Grose  was  relied  upon. 
That  judffe   said,    (5   Term  R.   500),    "The 
liability  of  carriers  is  at  an  end  when  the  goods 


are  landed  at  the  usual  wharf."  Neverthekss, 
Uie  Law  Lords  seemed  little  disposed  to  favour 
such  doctrine. 

The  Lord  ChaneeUor  said :  "  This  is  a  con- 
tract to  deliver.    The  owner  of  the  goods  is  at 
London,  and  could  conveniently  receive  notice  ; 
or  if  at  Liverpool  or  anv  other  distant  place, 
would  have  an  agent  nere  to  whom  notice 
could  be  given.    Can  the  master  be  discharged 
by  immediately  landing  the  cargo  without  no- 
tice ?"    To  this  the  counsel  for  the  plaintiff 
answered,  "That  the  consignee  must  be  ready; 
for  if  he  is  not  ready,  the  master  may  proceed 
at  once  to  land  the  goods,  and  so  discharse 
himself  from  responsibility."    In  the  end,  £e 
Lord  Chancellor,  on  behalf  of  himself  and  the 
other  peers,  said—"  The  contract  in  this  case 
was  to  deliver  to  the  consignee  in  the  Port  of 
London.     Instead  of  this  delivery  taking  place^ 
the  goods  are  placed  on  the  wharf.     It  waJs 
necessary  to  aver  something  to  show  that  that 
was  a  delivery  to  the  party  entitled ;  but  no- 
thing of  that  sort  is  averred.    I  agree,  therefore, 
with  the  judges  in  the  court  below."    Judg- 
ment affirmed. 

The  general  proposition  derivable  from  this 
determination,  therefore,  is  not  unimno^tant. 
It  is  this — that  a  carrier  by  sea  is  bouna  togtvc 
notice  to  the  consignee  of  his  arrival  in  port — 
so  that  the  consignee  may  be  enabled  to  take 
the  proper  steps  for  the  reception  of  the  goods. 
Indeed,  to  hold  the  contrary — to  say  that  he 
might  land  them  in  the  midole  of  the  niglit — 
and  sail  away  by  the  next  tide,  without  troubling 
himself  to  apprize  the  consignee,  would-be 
something  too  extravagant  to  be  tolei^ted  in 
the  practical  dealings  of  mankind,  b.iit  more 
especially  in  a  mercantile  community.  We 
have  only  to  suppose  the  goods  to  be  of  a 
perishable  nature,  as  fruit  for  example,  and 
then  see  what  would  be  the  consequence  if 
effect  had  been  given  to  the  argument  of  the 
plaintiff  in  error.  The  dicta  quoted  from  Lord 
Kenyon,  and  BulUr,  and  Grose,  J.  J„  do  not  go 
the  length  of  holding  that  notice  may  be  dis- 
pensed with.  And  they  therefore  aifford  no 
countenance  to  the  contest  maintained  in  sup- 
port of  the  appeal. 
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Attorney-Gen.  v.  Rickanls,  plet. 
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I9ih  April,  Johosoo  v.  Todd,  Stme  v.  Same,  Same 
V,  Same,  fur.  dirs.  and  costs  and  petition. 

Walton  v.  Potter. 

Langley  v.  Fisher. 
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t'.Same. 

Till  mentioned^  Richardson  p.  Hortoo,  Saase  v. 
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Mtjror  of  Ladlow  v.  Charlton. 

Attornej-Genond  v.  Ironmoogers'  Co..  ezons. 
fw.  dtrs.  and  coitt. 

Miehoi,  Term,  Earl  of  Dondonald  r.  Norrit. 

i5W«fy  Term  1846,  port  Awf^,  Mqs.  of  Hertford 
V.  Lord  LoKther,  ozont. 
ul^r^"*  *»y»   Wiggina  t.  Wjgghia,  Same  v. 

^ort  line,  AttorneyGeneral  t;.  Long,  Same  v. 
Oobbe,  Same  «.  TroughtOa,  and  petition. 

First  caute  day,  part  heard,  Davenport  v.  Cbailea- 
^  p   '  CharUworth  v,  ftJannera,  rehearing. 

Farqohar  w.  East  India  Company,  exona. 

Trinity  Term,  Attorney-General  v.  Heyteabury 

Trimty  Term,  Attorney -General  v.  Mayor  of  Ply- 
mouth. J  J 

S.  0.  Short,  Parker  v.  Parker. 

Meryon  v.  CoUett. 

Trinity  r«r»,  Hornby  v.  Biapbim,  Same  v.  Kay, 
Same  p,  Brandon,  Same  v.  Ward,  Same  v.  Houghton, 
Same  ».  Yalca.  fur.  dir8.&  coata. 

Fint  cause  day,  Attorney-Gen.  ».  Gova.  of  Hartle- 
bury  School,  Attorney-Gen,  v.  Bp.  of  Worcester, 
far.  dira.  and  coata. 

Mieht,  Term,  Campbell  ».  Crook,  excepuona. 

April  f »,  port  heard,  Lethbridge  v,  Chetwoode. 

-rtrw  cause  day,  Vesey  v.  Fvaon. 

first  cause  day,  Gordon  v.  Liowe,  Same  v.  Same. 

9Bth  April,  Lord  A'elaon  v.  Lord  Bridport,  exona. 
for.. dira.  and  coata. 

Gee«.  Gur'ney. 

J6tA  April,  Augeraud  v.  Parry. 

Lindgren  v.  Lindgrea. 

Beonet  v.  Cooper. 

Hodgkinaon  v.  Cooper. 

Davia  r.  Prout,  Same  v.  Davia,  far.  dixa.  coata 
ttd  petition. 

IiOYe  9.  Gase. 

Hodgkinaon  r.  Wyatt. 

Tliomton  o.  Knight. 

Fowler  v.  Durham,  Same  v.  Same,  far.  dira.  and 
coita. 

Lockhart  v.  Alder,  Same  v.  Cxooch. 

Coaling  v.  Towuaend. 

Atkineon  v.  Bertram. 

Bateman  o.  Hotchkinaon. 

Sprott  V,  Yorke,  Same  v.  Same. 

Carpenter  v.  Bignell,  Same  v.  Same. 

Harriaon  v.  Hairiaon,  Same  v.  Same,  Same  v. 
Skidmore,  Same  «.  Harriaon. 

Gnibb  V.  Perry. 

Wbiuakerv.  Whittaker. 

Lane  v.  Hardwick,  Same  o.  Goodyear. 

Price  V,  Price,  fur.  dira.  and  coata. 

Nonia  9.  Faint. 

Hanmer  v,  Hanmer. 

Crosa  V.  Croaa. 

Tbomaa  v.  Daviea. 

Budd  V.  Flowerdew,  fur.  dira.,  coats,  and  pe- 
tition. 

Bradstock  o.  Whatley. 

PeUy  V.  Wathen,  Same  v,  Lewia,  Same  v.  Same. 

Short,  Kolfe  v.  Wright,  and  petition. 

Stocken  v.  Dawson,    Same  v.  Same,    Same  v. 

Belcher,  Same  v,  Wallace,  exceptions,  fur.  dirs. 
and  coals. 

Macgregor  V.  Macgr«gor,  Same  v.  Same,  fur.  dirs. 
and  coau. 

Hasfield  v.  Wella. 

Barker  v.  Bailey,  fur.  dira.  and  coats. 

Butterworth  v.  Harrey,  fur.  dirs.  Sl  costs. 

Stedman  v.  Barrell,  exona. 

Auomey-General  v.  Drapers  Co.,  fur.  din.  and 
cosu. 
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Weekes  v.  Dodaon,  Same  ».  Smith,  Grorer  9, 
Weekes,  fur.  dirs.  and  costs. 

Lord  Nelson  v.  Nelson,  for.  dirs.  and  coats. 

Dormay  t».  Borradaile,  exceptiona,  for.  dira.  and 
costs. 

Short,  Guidici  v.  Kintoo,  far.  dirs.  and  costs. 

Roath  V.  Hutchinson. 

Harris  v.  Farwell. 

Short,  AttomeT-General ».  Wright. 

Compton  V.  Blozbare,  Same  v.  Same. 

Catheart «.  £aat  India  Company. 

Sianes  ».  Parker. 

Haldenby  9.  Spoflfortli,  Same  v.  Same,  Same  r. 
Dunn,  Clark  v.  Same,  fur.  dirs.  and  coats. 

Short,  Hall  v.  Williama. 

Kigbtly  V,  Trimbey,  Same  v.  Same. 

Horrocks  «.  Lead  man. 

Biahop  9.  Cappel. 

Short,  Fowke  v.  Rigge. 

Hill  V.  Maurice,  fur.  dirs.  and  costs. 

Willis  V.  Douglas. 

Short,  Tench  v.  Stephens. 

Smith  V.  Webster,  for.  diia.  and  costs. 

Johnston  v.  Todd,  Same  v.  Marahall. 

Short,  Joyce  v,  Joyce. 

Short,  Smith  »,  Carter,  fur.  dira.  and  coats. 

Hatfield  v,  Pryme,  Same  r.  Sheddon,  fur.  dirs.  & 
coats. 

George  v,  George. 

•Hicfi'9  lBnir(.~€rolon  9aper. 


Easter  Term,  1845. 
For  Saturday,  April  19. 

WUts.-^The  Queen  ».  The  Inhabitants  of  New 
Sarum. 

ZancajAtra.— The  Queen  v.  The  Inhabitanta  of 
Orton  in  Weatmorelaad. 

l)«i-6vfAiri.-.The  Queen  v.  The  Inhabitants  of 
Bakewell. 

iTfnt.— The  Qaeen  ».The  Inhabitants  of  Seyen- 
oaks. 

ZeiciirarjWfis.— The  Queen  v.  The  InhabitanU  of 
Appleby. 

^Aropifctre.— The  Qoeen  v.  The  InhabitanU  of 
Lilleshall. 

Wartoiekshire.^The  Queea  v.  John  Gardiner. 

Staffordshire,^The  Queen  v.  ITie  Inhabitants  of 
Wolyerhamptoo. 

Worcestershire — The  Queen  ».  John  Perkins. 

Ewg/and.— C.  K.  K.Tynte  ».  The  Queen  in  error. 

Middletex.'^The  Queen  y.  The  Inhabitants  of  St 
Anne,  Westminster. 

Cornwall.  —  The  Queen  y.  John  Randall  and 
John  Taylor. 

Somertet.-^Tha  Queen  v.  Edward  Colea. 

Bo/ton.— The  Queen  y.  The  Inhabitanta  of  Great 
Bolton. 

Durham— The  Queen  y.The  Newcastle  and  Dar- 
lington Junction  Railway  Company. 

Xeerf».— The  Queen  v.  The  Inhabitants  of  Ripon. 

Yorkshire.^Tbe  Qtteen  v.  The  York  and  North 
Midland  Railway  Company. 

Kent,^Th9  Queen  y.  The  Mayor  of  Sandwich. 

ilfu^d(eMjr.--The  Queen  y.  The  Inhabitanta  of  St. 
Paul,  Coyent  Garden. 

Su«sar.^TheQaeenv.TheInhabitantaofBrigbton. 

JLancMhtr^.— The  Queen y.  The  Inhabitants  of 
Manchester. 

Cheshire.^The  Queen  y.  The  Oyeraeera  of  Cud- 
dington. 

Staffordshire,'^Th9  Queen  y.The  lohabifants  of 
Wbrthenbury. 
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OUiAtufc— The  Qaeen  v.  The  Inh^itanta  of  AU 
trineham. 

^ttU.— The  Qoeen  v.  The  InhabitenU  of  SCookton 
in  Durham. 

England,"  John  Wflliams  v.  The  Qaeen,  in  error. 

Ojpm.— The  Queen  v.  John  Uaioee  and  anoUief^ 

AWt«.^The  Qaeen  v.  The  Midland  Railway  Co. 

MtdcUfMK.—- The  Queen  v.  The  Inhabitants  of  St. 
Margaret's,  Westminster. 


il«rfti.^The  Que^a  «.The  Xsrar,  Aa»  of  Kew 
Windsor. 

Darfcom.— The  Qaeen  v.  The  Inhabitants  of  KiW 
leibt.  Vorkshiie* 

FranDfeMtrs^-TboQaBsa«.TfaeChniehwaid«s, 
&e.ofTolesbai. 

CiUiUr#.— The  Queen  t .  The  Palo. 

5urrty..The  Queen  «.  The  Gnardiann  of  the 
Poor  of  St.  M«7,  Lsnbedi. 


ATTORlfEYS  TO  BE  KDilTTTSD. 

On  the  lot*  day  of  Easter  TVrm,  purtwmt  to  Judga^  Orders. 


^Mtti'i  1Bcvc|. 


Clerh^  Names  and  Reeidemoe* 


Hayward,  Charles  Frances,  2,  Adelaide  Place» 

City ;  and  Dartford         .... 
Hawkins,  Christtipher  Stuart,  80,  Lambard 

Street;  and  Modbuy      •        •        .        .  Modbuir. 

Myers,  Richard,  Leeds Ayrton  Gatliff,  Leeds. 


7b  whom  Articled,  Ampied,  4re. 

John  Hayward,  Dartford. 

Seryinffton  Savery,  and  John  Tlunnu  Savery, 


RENEWAL  OF  ATTORNEYS*  CERTin- 
CATES. 

On  the  hut  day  ofEaeter  Term,  1845. 

4Siiten'ft  Vencl. 
Barnes,  Henry  Eugene,  Mercers'  Hall,  Token- 
house  Yard. 
Bassett,  Thomas  Prichard,  formerly  Thomas 

Prichard   Popkin,    50,    Nelson    Square ; 

Brussels. 
Capreol,  Harry  Peter,   Aberayron,  Canada; 

Bedford  Street 
Coates,  Richard,  Manchester. 
Dudman,  William,  6,  Upper  Grafton  Street, 

Shoreditch. 
Eliot,  James,  12,  South  Street,  New  North 

Road ;    Dulwich ;    Red   Lion   Passage ; 

Hoxton  Old  town. 
Florance,  James,  No.  8,  Charing  Cross ;  Paris. 
Harris,  Joseph,  70,  Westmoreland  Place,  City 

Road. 
Harris,  Horatio,  Birmingham ;  Stourbridge. 
Jackson,  Richard  Lancaster. 
Jones,  Daniel  Price,  Newcastle ;  Emlyn. 
Jones,  David   Edward,  6,  Montanna  Place, 

Lark  HaU  Place ;  StockwelL 
Kay,  Daniel,  Chorley. 
Mather,    John,    Manchester ;     and    Newton 

Heath,  near  Manchester. 
Mayer,  John  Parker,  Newcastle-under-Line ; 

and  Stoke-upon-Trent. 
Parker,  Richard,  Oxford  Terrace,  Hyde  Park; 

Dover;  Montreuil,  France. 
Parsons,  Frederick  John,  Newbury;  Burton 

Crescent. 
Upton,  George,  Keifhley. 
Woods,  Edward,  Claremont    House,   Upper 

Rosomon  Street,  Clerkenwell;  John  Street, 

PentonviUe;   Gerrard  Street,   Lower  Is- 
lington. 
Warren,  Daniel,  St.  Helier,  Island  of  Jersey. 


PARLIAMENTARY  PROCEEDINGS  RE- 
LATING  TO  THE  LAW. 

Ikouu  of  AofN. 

The  bills  affecting  the  profession  waiting  finr 
second  reading,  an,*- 

Actions  on  Death  by  Accident. 
Divorce,  Privy  CounciL 
Charitable  Trusts. 


ilo«ie  of  €amnem$. 

Clerks  of  the  Peace. 

Common  Law  Process  Abroad. 

[For  the  other  bills,  see  our  last  list,  p.  476.] 


THE  EDITOR'S  LETTER  BOX. 

Thb  next  number,  which  will  doae  our  29& 
volume,  will  contain  a  Digested  Index  to  the 
Cases  reported  in  that  volume.  The  Titfe- 
page.  Table  of  Contents,  &c.,  will  be  ^veo 
early  next  month. 

We  are  gratified  to  find  that  our  contmned 
exertions  in  the  cause  of  the  profession  are 
appreciated,  as  well  by  our  old  as  by  new  sub- 
scribers. 

We  have  somewhat  enlarged  our  original 
plan  of  noticing  and  commenting  on  all  Dew 
points  of  law  and  practice;  and  in  giving  tbe 
new  statutes,  we  shall  accompany  or  follow 
them  by  explanatory  notes. 

The  Letter  of  '•  Vindex"  Iim  been  receivod. 
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SATURDAY,  APRIL  26,   1845; 


*  Qnod  magisad  wm 
PerloMt,  et  m&Ae  maluD  ait. 


THE    TRANSFER    OF   PROPERTY 
ACT. 


The  bin  amending  the  Transfer  of  Pro- 
perty Act  is  now  expected  with  some  im- 
patience, and  we  doubt  not  will  soon  be 
laid  on  the  table  of  the  House  of  Lords. 
We  have  already  expressed  our  opinion/ 
that  no  delay  should  take  place  in  this 
respect  which  it  is  possible  to  avoid.  Since 
we  last  adverted  to  the  subject,  we  have 
had  no  reason  to  think  that  any  alteration 
has  taken  place  in  the  existing  practice  of 
conveyancing  by  reason  of  the  late  act. 
On  the  contrary,  experience  has  confirmed 
the  justice  and  propriety  of  the  course 
which  we  then  recommended.  The  well- 
advised  part  of  the  profession  has  not 
acted  on  this  statute ;  but,  as  we  have 
already  said,  it  is  impossible  to  know  what 
may  have  been  done  or  attempted  to  be 
done  under  it  in  the  length  and  breadth  of 
England,  Wales,  and  Ireland,  for  to  all 
these  parts  of  the  United  Kingdom  does 
the  act  extend.  Time  only  can  show  this ; 
but  the  legislature  may  prevent  this  act 
from  perplexing  any  future  abstract  of 
title,  by  not  only  repealing  it  from  the 
date  of  the  repealing  act,  but  by  depriving 
it,  as  far  as  possible,  of  all  effect  and  oper- 
ation from  the  1st  of  January  last.  In  no 
other  way  can  this  act  be  effectually  re- 
pealed. 

While  this  important  matter  was  pend- 

*  See  anU,  pp.  237,  277. 


ing,  which  we  thought  was  well  known  to 
the  whole  profession,  we  have  been  sur- 
prised  to  find  that  Mr.  Sweet  has  pub- 
lished what  purports  to  be  a  second  edition 
of  a  work,  giving  "  concise  precedents  in 
conveyancing,"  grounded  on  this  very  act, 
7  &  8  Vict.  c.  76.»>  We  certainly  should 
not  have  thought  it  necessary  to  advert 
again  to  this  work,  if  it  did  not  now  assume 
a  much  more  imposing  appearance.  It  has 
swelled  from  a  pamphlet  into  a  gOod-sized 
royal  8vo.  volume.  It  is  not  a  mere 
hasty  edition  of  the  act,  thrown  off  at  the 
moment,  but  has  the  appearance  of  being 
a  deliberate  production  ;  and  we  are  sorry 
to  see  that  no  line  has  been  altered,  no 
error  corrected,  or  even  attempted  to  be 
explained.  We  still  read  in  the  first  page 
of  the  introduction  the  following  sentence  : 
'*  The  references,  in  conveyances  of  free- 
hold estates,  to  the  statute  dispensing  with 
a  lease  for  a  year,  the  ordinary  limitations 
to  trustees  to  preserve  contingent  remain- 
ders in  settlements  by  deed  or  will,  and 
powers  to  trustees  and  mortgagees  to  give 
discharges  for  money,  will  no  longer  be 
required;  but  the  insertion  of  such  clauses, 
though  useless,  yet  will  not  be  productive 
of  any  ill  effect." 

Now  if  this  be  so,  either  Mr.  Sweet  or 


*  Concise  Precedents  in  Conveyancing, 
adapted  to  ordinary  use  in  small  transactions ; 
with  Practical  Notes,  and  a  Commentary  on 
the  Stat.  7  &  8  Vict,  c,  76,  entitled  "An  act  to 
Simplify  the  Transfer  of  Property."  By  George 
Sweet,  Esq.,  of  the  Inner  Temple,  Banrister-at- 
law.    The  second  edition.    Sweet:  1845. 
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ourselves  are  deplorably  mistaken.  We 
have  repeatedly  stated*  for  instance^  that 
the  reference  to  the  act  dispensing  the 
lease  for  a  year  cannot  be  prudently  aban- 
donedy  and  we  believe  that  we  stiJl  have 
correctly  stated  the  usage  of  the  profes- 
sion ;  and  yet  we  have  here  a  oistinct 
assertion  that  it  is  useless.  If  it  be  so,  it 
must  be  by  virtue  of  the  second  section ; 
and  this  section,  as  we  conceive,  is  the 
one  of  all  others  in  the  act  which  has  been 
pronounced  to  be  inexplicable,  and  there- 
fore not  to  be  acted  on.  In  the  same  page 
Mr.  Sweet,  indeed,  says  himself,'  '*  The 
continuance  of  the  old  forms  of  assurance 
is  evidently  contemplated  by  the  7th 
section."  , 

In  this  apparent  confusion  of  recom- 
mendation, let  us  see  the  form  of  deed 
that  Mr.  Sweet  recommends ;  and  we  will 
take  the  precedent  of  the  most  simple  pur- 
chase deed  we  can  find, — *<  A  conveyance 
of  freeholds  in  fee  by  a  vendor  and  his  wife 
to  uses  to  prevent  dower,"  p.  140.  This 
conunences  thus:  .**Jdeed  made  on  the| 
day  of  between,  &c.    Now  these 

presents  witness  that  m  consideration  off 
already  paid  by  the  said  (purchaser)  to  the 
said  {yendor)y  the  said  (vendor)  and  {w^e) 
his  wife  hereby  grant  and  convey  unto  the 
said  {purchaser)  and  his  heirs  all  that,  &c." 
Now  in  what  way  is  it  intended  that  ,this 
instrument  shall  operate  ?  Is  it  a  grant  ? 
That  is  not  a  proper  form  of  conveyance 
for  an  estate  in  possession.  Is  it  a  bargain 
and  sale  ?  There  is  no  direction  for  en- 
rolment. Is  it  a  lease  and  release  ?  There 
is  no  reference  to  the  lease  or  to  the  act 
dispensing  with  it.  If  it  be  none  of  tfiese, 
it  must  be  a  new  kind  of  deed :  and  this, 
we  conceive,  the  profession  is  not  yet  pre- 
pared to  adopt.  And  why  is  it  not  pre- 
pared to  do  this  ?  Simply  because  a 
varying  and  unsettled  practice  must  be 
avoided  as  one  of  the  Worst  of  evils.  If 
with  every  deed  the  doubt  was  to  arise  as  to 
the  way  in  which  it  operated,  it  would 
indeed  be  a  serious  increase  of  labour  and 
responsibility. 

But  not  only  would  there  be  a  doubt,  if 
Mr.  Sweet's  forms  were  used,  in  what  way 
the  deed  operated,  but  the  forms  them- 
selves would  vary  from  each  other.  Let 
us  take  the  most  familiar  parts  of  deeds, 
the  operative  words,  and  the  covenants  for 
title;  are  they  uniformjn  Mr.  Sweet's  forms? 
By  no  means.  In  the  form  to  which  we  have 
just  referred  we  have  seen  the  operative 
words  are  *  grant  and  convey,*  (p.  141.)  In 
the  purchase  deed  immediately  preceding 


they  are  '  grant,  release,  convey,  i^  con- 
firm,' (p.  138.)  In  the  next  ctmeeifemee 
(of  freehold  '*  lands  by  tenant  for  life  to  a 
railway  company,*')  the  word  « convey' 
(p.  150)  alone  is  used.  In  the  next, 
'  grant  floid  convey,*  (p.  152.)  And  there 
is  nearly  the  same  variety  in  the  covenants 
for  title«  And  this  variety  and  contrariety 
might  be  easil v  shown  to  exist  in  the  other 
forms.  Now  here  we  have  at  once  an  un- 
settled practice,  and  a  flood  of  new  forma. 
No  two  deeds  would  be  alike ;  no  two  teta 
of  clauses  would  be  the  same ;  all  uni- 
forratty  of  practice  would  be  at  an  end ; 
and  thus  evils  would  be  let  in  fkt  greater, 
as  it  appears  to  us,  dian  any  that  would  be 
cured.  The  more,  indeed,  we  have  ex- 
amined these  forms,  the  more  doubtful  do 
they  appear.  We  might  pursue  the  in- 
quiry, but  probably  we  have  said  enough 
to  make  our  readers  pause  before  adopting 
any  one  of  them.  We  have  reluctantly 
returned  to  this  subject,  and  nothing  but 
its  importance,  and  the  conviction  that 
danger  would  arise  from  our  silence^  baa 
induced  us  to  do  so.     . 

One  other  word,  and  we  have  done. 
Mr.  Sweet  says  that  the  forms  have  been 
<<  unsparingly  cut  down  to  the  smaUeat 
practicable  dimensions,  it  being  assumed 
that  when  concise  forms  are  used  there  is 
an  express  or  tacit  bargain  to  abandon  en- 
tirely the  principle  of  remuneration  accord- 
ing to  length.'*  (Preface,  p.  6.)  Now  we 
have  for  some  tune  thought  that  some 
alteration  in  this  principle  of  remuneration 
is  expedient,  and,  at  all  events,  that  its  pro- 
priety should  engage  the  attention  of  the 
profession ;  but  the  difficulty  is  to  Snd  the 
proper  substitute.  What  is  to  be  the  guiding 
rule  to  the  Taxing  Master  on(  the  subject? 
Mr.  Sweet  says  the  old  rule  is  to  be  aban- 
doned ;  it  is  easy  to  say  this,  but  if  he  made 
any  inquiry  on  the  point,  he  would  find  that 
although  the  wish  to  abandon  it  baa  long 
been  general,  the  profession  is  not  prepared 
to  do  80  without  distinctly  understanding 
what  they  are  to  get  instead. 

Altogether,  we  must  be  permitted  un- 
willingly to  say,  that  it  would  have  been 
more  discreet  on  the  part  of  Mr.  Sweet  to 
have  waited  till  the  act  for  amending  the 
Transfer  of  Property  Act  was  passed, 
before  undertaking  this  publication. 

This  act  will  not  probably  pass  until  the 
end  of  the  session.      It  will,  if  we  mistake 
not,  provoke  considerable  discussion ;  and 
no  one  can  say  in  what  form  it  will  uki 
mately  stand. 
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c;hattbi<  intj^rbbts  (rial  propsrty). 

This  is  a  bill  to  declare  to  be  valid  assign- 
ments, snirenders,  and  releases  of  chattel  in<^ 
terests  in  real  property,  made  in  certain,  cases. 

It  recites,  that  it  is  the  practice  in  dealings 
with  real  estate  to  assij^  and  surrender  terms 
of  ^ears  and  other  chattel  interests,  and  to 
assvn,  surrender,  or  release,  charges  affecting 
such  real  estate,  and  the  title  to  such  assign- 
ment, surrender,  or  release  is  frequently  con- 
sidered defective  or  doubtful,  on  the  ground 
that  some  probate  or  administration  evidencing 
the  title  to  such  assignment,  surrender,  or  re- 
lease has  not  been  obtained  in  the  proper 
court :  It  is  therefore  proposed  to  enact, — 

1.  Hiat  every  such  assignment,  surrender, 
or  release  as  aforesaid  as  shall  have  been  exe- 
cuted before,  or-  shall  be  executed  after,  this 
act  ooines  into  operation,  shall  be  deemed  valid 
to  all  intents  and  purposes  whatsoever,  not* 
withstandinff  any  party  who  shall  have  made 
or  concurrea  in  making  anv  such  assignment, 
surrender,  or  release,  shall  have  derived  title 
under  a  probate  or  administration  (whether 
general  or  limited)  which  shall  not  have  been 
obtained  in  the  proper  court,'' provided  such 
probate  or  administration'  shall  have  been 
granted  before  the  first  day  of  January,  1845. 

2.  That  this  act  may  be  amended  or  rcipealed 
bv  any  act  to  be  passed  in  the  present  session 
ot  parliament. 


ACTIONS   OF   DEBT   LIMITATION.       ' 

This  is  a  bill  for  further  limiting  the  time 
within  which  actions  of  debt,  grounded  on  any 
lending  or  contract  without  specialty,  may  be 
commenced. 

It  recites  that,  by  an  act  passed  in  the 
twenty-first  year  of  his  late  Majesty  King 
James  the  ^rst,  it  was  among  other  things 
enacted,  that  all.  actions  of  debt  grounded  upon 
any  lending  or  Contract  without  specialty  snaU 
be  commenced  and  sued  within  six  vears  after 
the  cause  of  sudh  action  or  suit,  and  not  after : 
And  that  it  is  expedient  that  the  time  for 
commendng  such  actions  or  suits  should  be 
further  limited;  it  is  therefore  proposed  to 
enact,— 

That  all  actions  of  debt  grounded  upon  any 
lending  or  contract  without  specialty  made 
after  the  thirty- first  day  of  December  next 
shall  be  commenced  and  sued  for  within  four 
years  after  the  cause  of  such  action  or  suit,  and 
notafteVk 

8HRRIFF8  (WALSS). 

This  is  a  Inll  for  assigning  sheriffs  in  Wales. 

It  recites,  that  it  is  convenient  that  the  she- 
riffs in  each  of  the  shires  in  Wales  be  nomi* 
nated  and  appointed  in  like  manner  as  is  used 
in  other  parts  of  England :  It  is  therefore  pro- 
posed to  enact, — 

1.  That  after  the  passing  of  this  act  the 


sherifib  in  each  shire  in  Wales  shall  be  aissigned, 
ordained,  nominated,  and  appointed  at  the 
sscme  time  and  place-  and  in  hke  manner  and 
form  as  is  used  acoordiog  to  law  for  sheriis  in 
the  shires  of  England.    ' 

2;  That  this  act  may.  be  amended  or  repealed 
by  any  act  to  be  passed  in  this  session  of  par- 
liament. 


ALTERATION  OF  THE  CIRCUITS  AND 
TERMS. 

Thb  following  is  a  copy  of  the  commission 
for  inquiring  into  the  expediency  of  altering 
the  circuits  of  the  judges  in  England  *  and 
Wales,  and  (as  we  intimated  last  December) 
inquiring  also  whether  there  should  be  any 
chuige  in  the  law  terms : — 

"  Victoria,  by  the  grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ireland 
Queen,  Defender  of  the  Faith :  To  our  right 
trusty  and  well-beloved  councillor  Sir  James 
Parke,  Knight,  one  of  the  Barons  of  our  Cour 
of  Exchequer ;  and  our  trustv  and  well-beloved 
Sir  Edward  Hall  Alderson,  Kniffht,  one  other 
of  the  Barons  of  our  Court  of  Exchequer ;  Sir 
John  Taylor  Coleridge,  Knight,  one  of  the 
Justices  of  our  Court  of  Queen's  Bench ;  and 
James  Stuart  Wortley,  Fitzroy  Kelly,  William 
Whateley,  and  John  Greenwood;  Esquires; 
and  Sir.  William  Heathcote,  Baronet;  and 
Edmund  Denison  and  Thomas  Grimston  Buck- 
nail  Estcourt,  Esquires ;  greeting. : 

'HiVhereas  it  has  been  humb^  represented 
unto  us  that  the  circuits  of  tne  judges  in 
England  and  Wales  are  very  unequal,  as  well 
in  extent  as  with  respect  to  the  number  of 
causes  tried  upon  such  circuits  respectively, 
and  that  the  intervals  between  the  periods  of 
holding  .the  same  in  each  year  are  also  very 
unequali  and  that  it  has  been  considered  that 
some  alteration  in  these  particulars  might  be 
conducive  to  the  public  good. 

"  Now  know  ye,  that  we,  being  satisfied  of 
your  knowledge  and  ability,  have  appointed 
and  do  by  these  presents  appoint  you  the  said 
Sir  James  Parke,  Sir  Edward  Hall  Alderson, 
Sir  John  Taylor  Coleridge,  James  Stuart 
Wortiey,  Fitzroy  KeUy,  William  Whatdev, 
John  Greenwood,  Sir  William  Heathcote,  Ea-. 
mund  Denison,  and  Thomas  Grimston  Buck- 
nail  Esteourt,  or  anv  five  or  more  of  you,  to  be 
our  commissioners  for  inquiring  and  consider- 
ing whether  it  would  be  expedient,  with  a  view 
to  the  more  convenient  and  better  admimstra- 
tion  of  justice,  that  any  and  what  alterations 
should  be  made«n  the  division  of  England  and 
Wales  into  drcuite  for  judicial  business,  and 
in  the  periods  for  holding  such  circuits,  and 
whether  it  woiild  be  necessary  or  proper  that 
any  change  should  be  made  in  the  law  terms 
for  the  purjKMe  of  such  alterations,  and  also 
for  considering  in  what  manner  such  alterations 
may  be  best  effected.  • 

*'  And  for  the  better  effecting  the  purposes 
of  this  our  commission,  we  do  by  these  pre- 
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gm  and  grmnt  to  yoo,  or  any  five  or 

man  of  y«a,  full  power  and  author!^  to  call 
Mbie  you,  or  any  five  or  more  of  you,  such 
penoDS  as  you  shall  judge  necessary,  by  whom 
yon  may  be  the  better  infocmed  on  the  subject 
of  dufl  mv  commiflsion,  and  every  matter  con- 
nodfced therewith;  and  also  to  call  for,  have 
access  to,  and  examine  all  such  official  books, 
documents,  papers,  and  records  as  may  afford 
the  fullest  information  on  the  subject,  and  to 
inquire  of  and  concerning  the  premises  by  all 
other  lawful  ways  and  means  whatsoever. 

**  And  it  is  our  further  will  and  pleasure, 
that  you,  or  any  five  or  more  of  you,  do  report 
to  OS  in  writing,  under  your  hands  and  seals, 
your  several  proceedings  by  virtue  of  this  our 
commission,  together  with  your  opinions  touch- 
ing the  several  matters  nereby  referred  for 
your  consideration. 

"  And  we  will  and  command,  and  by  these 
presents  ordain,  that  tbis  our  commission  shall 
continue  in  full  force  force  and  virtue,  and  that 
you  our  said  commissioners,  or  any  five  or 
more  of  you,  may  from  time  to  time  proceed  in 
the  execution  thereof,  and  of  every  matter  and 
thing  therein  contained,  although  the  same  be 
not  continued  from  time  to  time  by  adjourn- 
ment. 

*'  Given  at  our  court  at  St.  James's,  the 
fourteenth  day  of  February,  one  thou- 
sand eight  hundred  and  forty-five,  in 
the  eighth  year  of  our  reign. 

''  By  her  Miyeety's  commanct, 

''(Signed)    J.  B- G.  Graham." 


,  Ditto,ia4flt0l642,iDcladnf 

5  uoiTenity  graduates .     . 
Ditto,  1 84Jto  184S,  inclading 

5  unirefBity  graduates      . 
.  Ditto,  1 843  to  1 844,  including 

6  univeraitj  graduates .    . 
Ditto,  1844  toSSth  February 

1845,  including  4  univer- 
sity gradoates     •    .    • 


PARLIAMENTARY  RETURNS. 


CLERKS  TO   ATT0RKKT8. 

A  RETURN  of  the  number  of  articles  of 
clerkship,  and  of  assignments  thereof,  filed  in 
his  late  Majesty's  Court  of  King's  Bench  and 
her  present  Majesty's  Court  of  Queen's  Bench, 
in  each  year  from  the  first  day  of  Easter  Term 
1«33  to  the  28th  dajr  of  February  1645,  and 
distinguishing  the  university  graduates : — 

No.ofAs- 


469 
498 
18S 


4Sf 


135 
Itl 


91 


From  tLe  first  dny  of  Easter 

Term  1693  to  the  14th  day 

of  April  18S4,  including  S 

univeraiiy  graduates    •    . 
Ditto,  1834  to  18:>5,  including 

4  university  graduates.    . 
Ditto,  1835  to  1856,  including 

7  univerbity  grnduutes 
Ditto»  1836  to  IBS/,  including 

1  university  j^^rnduate   .    • 
Ditto,  183r  101838,  including 

4  university  gmduotes  .     . 
Ditto.  18S8  to  1839,  including 

$  nnivtsnity  graduates.     • 
DiAt««1839to  1840,  including 

7  university  graduates .     . 
Ditto,  184010 1841,  including 

6  university  graduates      • 


No.  of 
Articles. 


585 

577 
558 
518 
463 


469 


467 


486 


signments. 


160 
158 

159 


148 


171 


168 
145 

lt6 


(Signed)         Fortunatu8  Dwikaais, 
A.  D.  Croft.  ; 
R.  Goodrich. 
James  Buncb. 

C.   R.  TURNBB. 


RECENT  DECISIONS   IN  THE  SUPE- 
RIOR  COURTS. 

ilolto  Cotttt. 

[Reported  hy  Samubi.  Millkb,  EsQi  BarntUr-atr 

SOLICITOR    AND    CLIENT. TAXATION   Or 

COSTS. — CONSTRUCTION   OP  6  &  7  ViCT. 

c.  73. 

If  a  bia  of  costs  bedeUveredat  a/modwAa 
the  items  in  it  emmot  be  txammed  er  dif 
cussed,  and  a  material  item  is  objected  /o, 
vAsc&  is  apparentUf  an  overeharpe,  iheie 
are  such  special  drcumsiances  as  varraid 
the  court  in  making  an  order,  under  iieXI^ 
section  of  6  ^  7  rict.  e.  73. 

T%e  court  vnUform  its  decision  upon  the  or- 
cumstances  which  bear  upon  the  act,  and 
not  with  reference  to  the  decisions  »  cotes 
heard  preoiousty  to  its  passing. 

In  this  case  a  petition  was  presented  l)y 
Elisabeth  Driver,  the  executrix  of  her  late  hus- 
band, who  was  the  mortgagor  of  eertsin  pw- 
mises  in  the  petition  mentioned,  to  tax  tlie  b 
of  costs  of  Mr.  William  Wells,  the  sofiotor  for 
the  mortgagee,  incurred  in  relation  to  the 
transfer  of  the  mortgage  to  a  new  holder  of  it 
The  bill  amounted  to  19/.  Is.  9<i,  and  the 
principal  item  objected  to  was,  a  diaige  of 
4/.  4s.  for  preparing  an  abstract  which,  it  wis 
insisted  on  the  part  of  the  petitioner,  was  un- 
necessary, and  that  a  copy  of  the  deed  of  trans- 
fer was  all  that  could  be  required.  On  ue 
parties  attending  to  complete  the  business,  ua 
bill  of  costs  in  question  was  pnxtoced,  wh« 
the  clerk  of  the  mortgagor's  solicitor  objerted 
to  the  charge  of  4/.  4».,  as  well  as  some  ower 
charges  in  the  bill,  and  requested  that  the 
business  might  stand  over  for  a  day  or  two  in 
order  to  allow  time  for  a  full  examination  of 
the  bill ;  but  this  was  refused,  as  was  also  any 
abatement  from  the  amount;  whereapon  m 
sum  demanded  was  paid,  under  protest  vn 
the  present  petition  presented. 

Mr.  Gooaeve,  for  the  petition,  said  there  w« 
no  pretence  for  the  charge  made  f<^  ^  *t! 
stract,  and  there  were  also  other  chargsi  that 
could  not  be  supported.    If  ihA  settisaDCiit  » 
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the  bin  lad  been  allowed  to  stand  o^Ver,  as  was 
proposed,  they  mi^ht  have  been  rectified,  and 
die  refosal  of  this  uidulgence  was  sue  b  a  special 
drcnmstanoeas  just  ifiea  the  court  in.  sending 
the  bill  for  taxation. 

Mr.  Iknner,  contr^  said  tbe  court  bad  no 
aothority  to  order  taz-ation  after  payment  of  a 
bill,  unless  under  special  circumstance's ;  and 
in  order  to  bring  a  di  11  within  the  rule,  there 
must  not  only  be  an  overcharge,  but  the  party 
objecting  must  shoW  something  amounti  og  to 
fraud.  SmUh  v.  Horlock,  2  Myl.  &  Cr.  495 ; 
Wateny,  TViy ?or,  ibid.  627;  but  in  this  case  :fuch 
circumstances  were  wholly  wanting.  The  only 
item  objected  to  was  die  charge  of  4  guineas 
for  the  abstract,  and  the  other  items  in  the  V^ill 
must  be  admitted  to  be  extremely  moderate, 
the  charges  for  attending  being  in  many  in- 
stances only  35.  4d.  instead  of  6«.  Sd.  Besides 
which,  the  mortgagor  was  attended  by  his  owii 
solicitor,  who  might  have  advised  him  not  to 
pay  the  bill  if  he  thought  it  objectionable.  At 
all  events,  if  it  went  to  the  Master,  the  solicitor 
ought  to  have  the  liberty  of  remodelling  the  bill 
80  as  to  have  the  full  benefit  of  all  fair  charges. 

The  Master  qf  the  MoUs  said  that  an  objec- 
tion had  been  made  to  this  petition,  on  the 
gromid  that  if  an  order  of  reference  were  made 
it  woold,  as  a  general  principle,  operate  un- 
justly, because  there  were  no  spedal  circum- 
stances shown  to  caQ  for  the  interference  of  the 
court.  In  this  his  lordship  said  he  did  not 
concur,  for  there  were  sevex^  special  circum- 
stances which  called  for  particular  notice.  The 
first  special  circumstance  was,  that  the  bill  was 
delivered  and  settled  at  a  time  when  it  was 
difficult  to  examine  or  discuss  the  charges  it 
contamed.  The  second  special  circumstance 
was,  thatamatensd  item  in  the  blH  was  ob- 
jected to,  and  a  request  was  made  to  let  the 
settlement  stand  over  for  a  day  or  two,  which 
was  refused.  And  the  third  spedal  circum- 
stance was,  that  there  was  apparently  an  over- 
charffe  wUch  it  was  proper  to  inouire  into. 
His  brdship  said  he  did  not  intena  to  make 
any  reflection  iippn  the  conduct  of  the  solidtor, 
for  the  other  chtfges  seemed  vary  moderate; 
but  that  was  no  reason  why  the  item  objected 
to  should  not  be  inquired  into.  In  forming  its 
decision,  the  court  most  take  into  consideration 
the  circuBBStances  as  they  bore  upon  the  act, 
and  not  with  reference  to  cases  dedded  pre- 
vievsly  to  the  act  bdi^  passed.  Whether  the 
petitioner  would  obtain  any  benefit  from  the 
lefetence  mi^ht  be  questionable,  for  the  costs 
of  the  apphcadon  would  depend  upon  the 
result  of  the  inquiry  before  the  Master ;  and  it 
nuut  be  part  of^the  terms  of  the  order  that  the 
Master  should  be  at  liberty  to  state  special 
circumstances. 
JS»  parte  WOls,  March  4th,  1845. 

Vitt^wiittWox  sC  Znglaiir. 

[Meparted  hy  Samusl  Miller,  Eso.,  Bar- 

risUr-at'law.'l 

VBiLCnCE.  —  PAYMSMT     OF     MOlfKT     IirTO 
COURT.— ADVAKCSS  FOR  COHTft. 

An  executor  toiU  not  be  ordered  W)  pay  into 


eoart  a  $wn  of  money  admitted  by  hts  an- 
swer to  have  been  received  by  him,  if  he 
swear  that  he  has  paid  it  to  his  soUcUor 
towards  the  costs  of  the  suit,  and  it  appear 
that  the  amount  is  not  unreasonable,  aU 
though  it  may  have  been  paid  after  the  in- 
stitution of  the  suit,  and  the  biil  charges 
that  he  is  a  dtfauUing  executor. 

This  was  a  motion  for  production  and  for 
payment  into  court  of  a  sum  of  3,000/.,  admitted 
b^  the  answer  of  the  defendant  to  have  been  re- 
ceived by  him,  and  for  the  production  of  docu- 
ments. The  suit  was  instituted  for  the  adminis- 
tration of  a  testator's  estate,  and  the  bill  charged 
that  the  defendant,  who  was  his  executor  and 
trustee,  had  been  guilty  of  various  breaches  of 
trust,  and  prayed  the  usual  accounts. 

Mr.  Bigg,  in  support  of  the  motion,  said 
that  the  sum  in  question  had  been  paid  into 
the  Tunbridge  Bank,  and  that  the  defendant 
had,  since  the  institution  of  the  suit,  drawn  out 
a  sum  of  70/.,  which  he  had  paid  to  his  solici- 
tor, as  he  alleged,  towards  the  costs  of  the  suit ; 
but  as  the  defendant  was  a  defaulting  executor, 
such  a  payment  could  not  be  justified,  for  if 
that  were  allowed  to  be  done,  a  defendant, 
however  culpable,  might  alwsnrs  screen  himself 
from  the  costs  of  the  suit,  and  give  his  solidtor 
the  benefit  of  them.  He  also  claimed  credit 
for  a  sum  of  61/.,  which  had  been  paid  in  like 
maimer  for  a  debt  and  costs,  although  he  had 
not  been  called  upon  or  reauired  to  pay  it. 

lifr.  Hardy,  cont^  saia  the  defendant  re- 
ferriKl  by  Ins  answer  to  the  first  schedule 
annexed  to  it,  as  containing  an  account  of  the 
seveial  sums  paid  by  him,  and  by  that  it  ap- 
peared that,  induding  the  sums  of  61/.  and  70/. 
which  he  was  perfectly  justified  in  paying  as  he 
did,  the  whole  300/.  was  accounted  for. 

The  Ffee-CJUinee//br  said  that  the  defendant 
was  entitled  to  make  the  payments  objected  to> 
and  as  It  appeared  by  the  schedule  to  his  an- 
swer th\t  he  had  paid  away  the  whole  300/.,  the 
order  mHst  be  confined  to  the  production  of  the 
documeitts. 

Anon.    January  31st,  1845. 


4li»ctt'f  %$Mi. 

KBefbre  the  Four  Judges.) 

[Reportedly  J OHK  Hamsrton,  Eso.,  Bar- 
rister  at  Law.^ 

LIBEL. — EVIDENCE   OF  MALICE. 

ill  an  action  of  Ubel  for  impuHna  that  the 
plaintiff  had  been  guilty  of  embezzlement, 
the  defendant  pleaded  not  guilty,  and  a  plea 
justifymg  the  charge  ;  the  only  question  left 
to  the  jury  was,  whether  under  the  cireumr- 
stances  the  letter  in  which  the  Ubel  was 
written  was  a  privileged  commumieation : 
Held,  that,  in  the  absence  of  aU  other  e»- 
dence  of  malice  on  the  part  qf  the  defendant, 
the  fact  of  putting  the  plea  of  justification 
on  the  record,  and  not  abandoning  it  tiU 
the  time  of  the  trial,  was  not  alone  evidence 
from  which  the  jury  might  infer  the  defen^ 
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dant  was  actuated  he  maficioui  motwee 
wkm  he  wrde  the  UbH^  and  that  it  woe  no 
nUedireetion  in  the  learned  judge  to  r^fiue 
to  kttoe  to  thejurff  the  pintion  of  maUce 
on  such  evidence. 

This  was  an  action  of  libel,  tried  before  Mn 
Justice  Wiffhimamy  at  tbe  last  assises  for  the 
county  of  Durham.  The  libel  was  contained 
in  a  letter  which  imputed  to  the  plaintiff  that 
he  had  been  guil^  of  embezzlement.  The 
defendant plea£d  two  pleas:  1,  Not  fojltyi 
2,  a  justification,  alleging  that  the  plaintiff  had 
been  guilty  of  embeszlement.  The  plaintiff 
was  employed  as  the  captain  of  a  vessel  wUch 
belongra  to  the  defenduit  and  A.  B.  The 
partnership  between  these  persons  with  respect 
to  this  yessel  was  afterwards  dissolved.  Some 
months  after  the  dissolution  of  the  partnership, 
the  defendant  wrote  the  letter  containing  the 
libel  complained  of  to  A.  B.  At  the  triai>  the 
defendant  abandoned  the  plea  of  justification, 
and  rested  his  defence  on  the  plea  of  not  guilty. 
The  learned  judge  left  it  to  the  jury  to  say 
whether  this  letter  was  a  privileged  communi 
cation  by  the  defendant  to  a  person  who  ha«J 
previously  been  his  partner.  For  the  plaintiff 
it  was  contended,  that  there  was  evidence  to  Ije 
left  to  the  jury  that  the  ddendant  was  actuated 
by  malicious  motives  at  the  time  he  wrote  '<he 
letter,  and  that  malice  might  be  inferred  from 
the  fact  of  the  defendant  putting  a  plea  of  justi- 
fication on  the  record  and  then  abandoning  it 
at  tbe  trial.  The  learned  judge  refused  to  leave 
tiiis  evidence  of  malice  to  the  jury^  who  re- 
turned a  verdict  for  the  defendant. 

Murphy,  Seijeant,  applied  for  a  rule  to  show 
cause  why  there  should  not  be  a  new  trial,  on 
the  ground  of  misdirection.  The  fact  Ctf  put- 
ting the  plea  of  justification  oji  the  record  and 
afterwards  abandoning  it  at  the  trial,  was  evi- 
dence from  which  the  jurv  might  infer  ^ihat  the 
defendant  was  actuated  by  malicious  motives 
against  the  plaintiff  at  the  time  he  wrote  the 
letter.  The  case  of  Warwick  v.  FouUcee^  was 
an  action  of  trespass  and  false  imprisonment ; 
the  defendant  pleaded,  by  way  of  jui^tification, 
that  the  plaintiff  had  committed  a  felony.  It 
was  held  to  be  no  misdirection  for  tlie  judge  to 
tell  the  jury  that  the  puttinc  such  a  plea  on  the 
record  was  a  persisting  in  the  charge  contained 
in  it,  and  was  to  be  taJcen  into  acco  ant  by  them 
in  estimating  the  damages.  Lord  Abinger  there 
said :  "  The  putting  the  plea  on  the  record  is, 
under  the  circumstances,  evidence  of  malice, 
and  a  great  aggravation  of  the  def(;ndant's  con- 
duct, as  showing  an  animus  of  persevering  in 
the  charge  to  the  very  last  A  justification  of 
a  false  imprisonment  on  the  ground  that  the 
defendant  had  reasonable  and  probable  cause 
to  suspect  that  the  plaintiff  had  been  guilty  of 
felony,  is  very  different;  such  a  justification  is 
in  the  nature  of  an  apoU^  for  the  defendant's 
rconduct."  The  case  of  barren  v.  Warren^ 
was  also  cited. 


Lord  Dtmnum^  C.  J.^That  is*vhas  the  caae 
is  proved »  You  say  that  imder  a  diftrait 
state  of  r  ffcumstances  the  nuttmg  the  pin  of 
justifica]^4m  on  the  record  was  evideiice  of 
malice ;  that  is  perfectly  new^  and  not  wbt 
Lord  A  hinger  meant. 

Patteson,  WiiUams,  and  Wightman,  Js.,  con- 
curred. 

Role  refuted. 

Wiletm  T.  Rolmuou,  Easter  Term,  184&. 


12Mee.  &  Wei.  507. 
1  Cr.  Mee.  &  Ros.  250. 


IftAIiTDAMUS.— >QUARTBK  8B8SION8.— 8UPFI* 
CIENCY  OF  AFFIDAVIT. 

An  order  qf  removal  of  a  pauper  from  £.  to 
C.  was  served  on  the  parish  officers  ofC. » 
May  1844.  They  gave  notice  to  try  the 
appeal  at  the  next  sessions,  but  did  not  dp- 
pear  to  enter  the  appeal  or  countermand 
the  notice,  and  the  sessions  made  en  order 
on  them  for  costs.  In  August  tke  pattpfr 
was  removed  :  whereupon  the  parish  qfeers 
qf  C,  gave  fresh  notice  to  try  the  appeal  at 
the  Michaelmas  sessions,  TAote  sessions 
commenced  on  the  l6th  of  October,  (k  the 
I7th,  the  appellants  applied  to  the  sesnoas 
to  allow  them  to  enter  and  try  their  apipeal, 
which  application  the  sessions  refused,  (k 
an  apphcationfor  a  mandamus  to  the  justi- 
ces to  enter  and  try  the  appeal, on  auafda' 
vit  stating  these  facts, — 

Held,  the  affidavit  was  insufficient,  as  the 
court  would  not  presume  that  the  justicxs 
did  wrong,  and  that  it  was  consistent  wkh 
such  statements  that  the  application  ta  ester 
the  appeal  was  not  in  tiau,'  according  io 
the  practice  of  the  sessions. 

A  RULE  nisi  had  been  obtained  for  a  man- 
damus to  the  justices  of  the  county  of  Warwickr 
to  command  them  to  enter  continuances  and 
hear  an  appeal  against  an  order  of  two  justices 
for  the  removal  of  a  pauper,  his  wile,  and  air 
children  from  the  parish  of  Kingsbuiy  to  the 
parish  of  ColeshiU,  both  in  the  county  of  War- 
wick.   It  appeared  on  affidavit  that  in  May 
1844  the  order  of  removal,  with  the  exaouna- 
tions,  &c.,  was  served  by  the  pariah  officen  of 
Kingsbury  on  the  parish  ofiicers  of  ColeshiH^ 
who,  on  the  1 2th  of  June,  served  notice  of 
grounds  of  appeal  against  the  said  ord^r,  and 
of  their  intention  to  try  th^  appeal  at  tbe  next 
general  q|uarter  sessions  for  the  Coventry  divi- 
sion of  Warwickshire.    Those  scasiona  were 
held  at  Coventry  on  the  4th  of  July,  hut  the 
appellants  did  not  appear  to  enter  their  appeal 
or  countermand  their  notice.   Ilie  responden^ 
appeared  in  support  of  the  order,  and  applied 
to  the  sessions  for  an  order  for  their  coats, 
under  the  8  &  9  Will.  3,  c.  30,  s.  3,  whiA  was 
accordingly  made,  and  senred  on  the  appdlan^ 
on  the  1 2th  of  July,  and  the  costa  paid.   On 
the  19th  of  August  the  paupers  were  remored 
to  Coleshill  under  the  order.    On  the  30th  of 
September  the  appellants  served  a  freah  notirt 
of  pounds  of  appeal  against  tie  order,  and  ot 
thou*  intention  to  prosecute  and  try  tbe  app^ 
at  the  next  general  quarter  seaaimis  for  tbe  saw 
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division.  The  neort  sessiona  were  held  at 
Coventry  on  the  l6th  of  October.  On  the  l7tb 
the  appellants  attended  for  the  purpose  of 
entering  their  appeal  at  the  office  of  the  clerk 
of  the  peace,  who  refused  to  enter  k ;  they 
afterwurds,  on  the  same  day,  applied  to  the 
sessions  by  their  counsel  to  enter  the  appeal, 
but  the  sessions  refdAed  to  enter  or  to  allow 
the  same  to  be  tried. 

Mr.  Hayes  and  Mr.  Mellor  showed  cause. 

This  court  will  not  grant  a  mandamus 
except  in  cases  where  >t  is  made  to  appear  an 
inferior  court  has  refused  to  do  that  which  bv 
kw  it  is  bound  to  do.  The  affidavit  on  which 
the  rule  was  obtained  does  not  disclose  a  primd 
facie  case  to  show  that  the  sessions  were  wrong, 
It  only  states  that  the  appellants  attended  at 
the  sessions  on  the  I7th  of  October,  and  that 
the  court  refused  to  allow  the  appeal  to  be 
entered.  The  sessions,  it  appeared,  commenced 
on  the  16th  of  October,  and  the  affidavit  does 
not  state  on  what  ground  the  sessions  refused ; 
whether  it  arose  from  a  non-compliance  with 
their  rules  of  practice  does  not  appear.  If  the 
sessions  had  a  discretion  in  the  matter  this 
court  will  not  interfere.  As  in  a  mo^n  for  a 
mandamus  under  railway  and  similar  acts,  a 
distinct  demand  and  refusal  of  specific  works 
is  required,  so  in  these  cases  the  applicant  must 
state  the  reason  of  the  refusal,  or  at  all  events, 
disclose  sufficient  facts  to  show  this  court  that 
the  sessions  were  wrong.  The  affidavit  there- 
fore is  defective  for  not  showing  in  what  way  the 
sessions  were  wrong  in  refusing  to  allow  the 
apneal  to  be  entered  and  tried. 

Mr.  Spooner,  in  support  of  the  rule. 

This  affidavit  is  sufficient,  provided  the 
reason  of  the  refusal  on  the  part  of  the  sessions 
may  be  collected  from  the  whole  of  it.  Here 
it  is  quite  clear  that  the  sessions  refused  to 
enter  the  app^d,  not  on  the  ground  that  the 
application  was  not  in  time  according  to  the 
practice  of  the  court,  bufon  the  ground  that 
the  right  of  app^  was  gone  altogether.  That 
het  eufficientfy  appears  on  this  affidavit,  and 
this  conrt  wiQ  not  presume  that  the  refusal  was 
for  other  reasons  than  those  stated. 

Lord  Dennum,  C.  J.— This  affidavit  is  in- 
sufficient. The  apjiellants  ought  to  have  shown 
that  they  came  in  time  accoroingto  the  practice 
of  the  sessions.  It  is  not  to  be  presumed  that 
the  justices  did  wrong ;  if  an)r  presumption  is 
to  be  made,  it  must  be  in  their  favour.  It  is 
quite  consistent  with  this  statement  that  they 
were  right,  and  that  the  appellants  came  too 
late  to  enter  their  appeal,  according  to  the 
practice  of  the  sessions. 

Patteson,  Coleridge,  and  Wightman,j9,,  con- 
cnnred.  Rule  discharged,  with  costs. 

T%e  Qtieeii  v.  the  Justices  of  Warmckshire, 
Hilary  Term,  1845. 


euttn'9  Venci  Vractfre  Conrt. 

[Rep^rUd  hy  B.  H.  Woolbtoh,  Esq.,  Barritter  at 

Xav.] 

▲TTOBNEY.  —  HIS  CONDUCT.  —  FORM   07 

RULB. 

Tie  court  will  not  caU  upon  an  attomes  in 


the  same  rule  to  show  cause  why  he  should 
not  be  struck  off  the  roll  or  answer  the 
matters  of  the  affidaoit.  Each  branch  of 
the  motion  must  be  the  subject  of  a  cUstinct 
application. 

Chamock  applied  for  a  rule  calling  upon  an 
attorney  to  show  cause  why  he  should  not  be 
struck  off  the  rolls,  or  why  he  should  not 
answer  the  matters  of  the  affioavit. 

WiUiams,  J.— The  rule  will  not  be  granted 
in  the  alternative.  You  may  take  it  in  one  or 
other  of  its  branches,  but  not  in  both. 

Chamock  then  stated  the  substance  of  his 
affidavit,  and  the  court  granted  a  rule  nisi  to 
answer  the  matters  of  the  affidavit. 

Benton  v.  Earl  of  Chesterfield,  Q.  B.  P.  C. 
Hilary  Term,  1845. 

-■* '  . 

P^torscfor^  moved  for  a  rule  to  show  cause 
why  an  attorney  should  not  answer  the  matters 
of  the  affidavit,  and  why  he  should  not  be 
struck  off  the  roll. 

Coleridge,  J.— The  Master  suggests  that  the 
two  cannot  be  united  in  one  rule. 

Rule  nisi  to  answer  the  matters  of  the  affi- 
davit. 

Re .      a  B.  P.  C.     Easter  Term, 

1845. 


POINTS   FROM    CONTEMPORANEOUS 
REPORTS. 

"  BANKRUPTCY. 

HOW    FAR  AN   ORDBR    ANNULLING    A   FIAT 
OPERATES   RETROBPBCTIVBLY. 

Onk  of  the  rare  instances  of  a  miscarriage 
in  point  of  law  by  Lord  Chancellor  Eldou 
appears  to  have  occurred  in  a  department  with 
which  it  is  well  known  that  he  was  peculiarly 
familiar.  In  the  late  case  of  Smallcombe  v. 
Olivier,  before  the  Court  of  Exchequer,  (13 
Mee.  &  Wei.  77,)  this  question  arose,  and  was 
very  copiously  debated,  namely,  whether,  upon 
an  order  of  the  Lord  Chancellor  superseding  a 
fiat  in  bankruptcy,  it  shotild  be  held  that  the 
effect  was  to  annul  the  bankruptcy  from  the 
beginning.  By  the  19th  section  of  the  1  &  2 
Will.  4,  c.  56,  establishing  the  present  court  of 
bankruptcy,  and  substituting  fiats  for  commis- 
sions under  the  great  seal,  it  is  enacted,  that  an 
order  of  the  Lord  Chancellor  annulling  a  fiat 
shaU  have  the  same  effect  as  a  writ  of  super- 
sedeas of  a  commission  according  to  the  then 
existing  law  and  practice  in  bankruptcy.  So 
that  the  question  really  came  to  be — ^what, 
under  the  old  law,  was  the  effect  of  such  a 
supersedeas  ?  Now  it  clearly  was  Lord  Eldon's 
opmion  that  a  supersedeas  replaced  everything 
in  statu  quo  ;  for  in  e»  parte  Jackson  he  said 
the  consequence  of  a  supersedeas  was,  ''that 
everything  done  under  the  commission  would 
be  void,  and  every  discharge  given  under  it." 
The  supersedeas,  ne  held,  put  an  end  not  merely 
to  eyexything  done  under  the  commission,  bat 
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TMland  tfainfipi  m  miegrum,  as  if  it  had  never 
iwued.    The  judges  of  the  Court  of  Ezcheauer 
dieseoted  from  this  doctrine.    The  Lord  Chief 
Baron,  in  delivering  the  opinion  of  the  court, 
observed,  "The  position  maintained  hy  the 
plaintiff's  counsel,  that  the  supersedeas  an- 
nulled evervthing,  and  put  the  oankrupt  and 
his  estate,  his  debtors  and  his  creditors,  in 
precisely  the  same  situation  as  if  no  commis- 
sion had  been  issued,  is  certainly  very  startling. 
While  the  commission  was  in  force  the  as- 
signees  might   bring   an  action  against  the 
bankrupt's  debtor,  and  compel  that  debtor  to 
^ay  to  them  the  debt  which  he  owed  to  the 
bankrupt;  and  yet,  according  to  the  argument 
we  are  now  considering,  the  debtor,  in  the 
€vent  of  a  supersedeas,  might  be  compelled  to 
pay  the    debt    over  again  to  tlw  bankrupt. 
Again,  the  assignees  contract  to  seU  the  bank- 
rupt's real  estate ;  the  purchaser  may  be  Com- 
pelled to  pay  to  them  his  purchase  money,  and 
«ecept  a  conveyance:    and    yet,    should   the 
bankruptcy    afterguards    be  superseded,    tlmt 
purchaser  mav  be  wholly  deprived  of  his  pro- 
perty.    But  there  are  other  more'  extravagant 
consequences  which  would  follow  from  this 
doctrine.     If  the  bankrupt  does  not  duly  sur- 
render at  the  time  required  by  the  statutes,  he 
is  guilty  of  a  felony,  now  punishable  by  trans- 
portation   for  life,    but    which  formerly  was 
capital :    and  yet  what  is  contended  for  is,  that 
before  conviction  it  is  in  the  power  of  the  Lord 
Chancellor  to  convert,  by  a  supersedeas  of  the 
bankruptcy,  that  which  was  a  capital  felony 
into  a  perfectly  innocent  act.      Suppose,  while 
the  fiat  is  in  force,  that  the  bankrupt  has 
omitted  to  surrender,  and  has  so  committed 
felony ;  it  may  then  become  necessary  for  a 
peace-officer  to  use  force  towards  him  in  order 
to  hia  apprehension,  and,  under  certain  circum- 
stances, even  to  take  away  his  life  if  he  cannot 
otherwise  be  taken.     Can  it,  in  such  a  state  of 
circumstances,  be  possible  for  the  Lord  Chan- 
cellor, simply  by  annulling  the  fiat,  to  make  a 
man  a  criminal  and  a  murderer  who  at  the  time 
of  the  act  done  did  no  more  than  his  duty  ? 
These,  no  doubt,  are  extreme  cases,  but  they 
serve  to  test  the  correctness  of  the  proposition 
contended  for,  which  undoubtedlv  leads  to  all 
the  strange  consequences  pointea  out,  and  to 
many  others  equally  absurd."     The    court, 
therefore,   differing  from  Lord  Eldon,  gave 
judgment  accordingly.    Unless,  therefore,  the 
order  annulling  a  fiat  in  bankruptcy  proceeds 
on    some  ground  which  rendered  it  void  ab 
origine,  its  operation  commences  from  the  date 
of  the  ChanceUor's  order;    and  it  does  not 
restore  things  to  their  state  belbre  the  issuinir 
of  the  fiat.  ^ 


Irish  Commissioners  of  Charitable  Donations  v. 
Devereujc,  13  Sim.  14  ;  Thmson  v.  Her  Ma- 
jesty s  Advocajte-General,  13  Sim.  153. 


or  not  in  the  caae  of  a  testator  dyiiyi^  in  fonigD 
parts,  depends  not  upon  the  question  whether 
at  the  time  of  his  death  he  owed  allegisoce  to 
the  Crown  of  Great  Britain,  but  upon  the  lact 
of  his  domicile,    A  Frenchman  may  have  re- 
sided so  long  in  this  country,  may  hare  so 
completely  abandoned  all  intention  ot  retunuoif 
to  his  own  soil,  that  his  domicile  will  be  coe- 
sidered  at  his  death  to  have  been  to  all  intents 
and  purposes  a  British  domidle,  (although  his 
allegiance  contiqued  to  be  French);  so  as  that 
all  question  relaUve  to  his  personal  estate  will 
have  to  be  detenained  bv  the  law  of  this 
country.    In  such  a  case  legacy  duty  will  he 
demandable  at  his  decease ;  on  we  other  hand, 
an   BngUshman  may,  without  forfeitiDg  hii 
allegiance,  so  completely  transfer  himself  to 
another  state  as  to  change  his  original  domidk; 
and  in  such  a  case,  on  ms  death  no  Iq^acy  doty 
will  accrue.    Till  lately,  those  questbas  were 
somewhat  unsettled;    but   in  the  two  casei 
placed  at  the  head  of  this  article  their  merits 
were  very  largely  discussed,  and  the  ultimate 
decision  of  the  House  of  Lords  in  the  secoad 
of  them  must  be  regarded  as  setting  the  con- 
troversy entirely  and  finally  at  rest.     Id  1762, 
James  Fanning,  a  native  of  Ireland,  took  up 
his  permanent  residence  in  France,  so  as  to 
become  from  thenceforth  domiciled  in  that 
country,  where  he  soon  purchased  landed  pro- 
perty, and,  prior  to  Uie  Revolution,  had  the 
honours  of  nobility  conferred  upon  bim  by  the 
title  of  Le  Comte  Fanning.    When  the ''  Reign 
of  Terror"  commenced  he  came  to  England; 
whereupon  all  his  property,  real  and  personal, 
was  instantly  confiscated  by  the  new  French 
government.     On  the  15th  January,  1802,  the 
count  made  his  will  in  London,  describing 
himself  as  proprietor  of  the  estate  of  La  Roche 
Talbot,  in  France,  and  as  then  lodging  in  a 
house  near  Manchester  Square,  (a  dMcnption 
which  manifestly  imported  that  he  was  here, 
not  animo  remanenJi,  but  animo  meriemU}. 
In  1802,  accordingly,  he  returned  to  France, 
his  adopted  country,  where  he  resided  ontii  his 
death.     On   the    17th  September,  1804,  it 
appears  that  he  made  another  will,  and  after* 
wards  his  two  testamentary  papers  were  dnly 
proved  in  France,  and  also  in  the  Ymop^ 
Court  of  Canterbury,  by  the  d^endant  Devi* 
reux.    In  this  state  of  matters,  a  claim  was  set 
up  on  behalf  of  the  Crown  for  legacy  dutf  k 
respect  of  bequests  in  the  will.    jSux  copwos 
argument,  the  Vice-ChanceUor  cf  En^ndtAh 
served :  "  We  have  here  a  foreign  doaiak,  a 
foreign  will,  and  foreign  property.     It  appean 


to  me,  therefore,  to  be  perfectly  flain  that 
leffacy  duty  is  not  payable  m  this  case." 
The  case  to  the  same  eflfect  placed  second  at 


placed  1 
the  head  of  this  statement  is  of  moie  iQ^n^ 
date,  and  is  still  more  authoritative;  because 
it  is  a  determination  of  the  House  of  lords, 
delivered  after  taking  the  opinions  ef  the 
Queen's  Judges.  The  question  in  this  ^ 
case  came  originally  before  the  Court  of  S»* 
sion  in  Scotland ;  but  as  it  turned  on  the  same 
«•  ^        ^    ,      ,  I  statute  as  that  which  operates  in  this  eeontty, 
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PROMISSORY  NOTB. — SURBTT.  • 

AxL  eases  calculated  to  elucidate  this  grounds 
on  which  sureties  may  be  relieved  fraoi.  their 
obligation,  are  instructive  and  interesting,  from 
the  natunJ  leaning  which  both  law  and  justice 
entertain  in  their  favonn  la  thar  aW?e  in- 
stance, an  action  of  assumpsit  was  brought  by 
the  payee  against  one  of  the  co-iMhers  of  a 
promissory  note»  who  had  accepted  it  as  surety. 
In  defence,  a  plea  was  put  in,  that  the  note  was 
made  by  the  defeadaati  jointly  and  sevenHy 
with  and  as  surety  for  one  Atkinson,  to  secure 
repayment  of  a  loan  of  20/.,  advanced  by  the 
"  Holbom  Loan  and  Investment  Society,"  in 
the  ordinary  course  of  their  business,  according 
to  which  the  same  was  to  be  gradually  made 
good,  by  means  of  instahnents  of  8s.  pei wedt; 
and  that  a  discount  of  as.  in  the  pound  was  to 
be  charged  by  the  said  society,  and  bo  m9K% 
which  was  to  be  deducted  from  the  principd 
sum  at  the  time  of  the  advance,  whereas  the 
said  companv  made  a  charge  in  respect  of  dis- 
count of  no  lees  than  12s.  in  the  pound. 

Upon  demurrer  and  joinder  in  demurrer. 

The  Lord  Chief  Baron  said,  "  I  am  of  opinion 
that  this  plea  is  bad.  It  does  not  appear  from 
it  that  there  was  a  separate  contract  made  with 
the  principal,  different  from  that  made  with  the 
surety.  It  is  merely  averred  that  the  bargain 
was  made  between  tLe  society  and  the  principal 
on  the  usual  terms;  and  then,  that  the  society 
without  the  defendant's  consent,  deducted  a 
larger  sum  by  wav  of  discount.  The  plea  does 
not  state  that  he  oeeame  surety  on  the  ftdth  of 
the  ordinary  rules  of  the  society  being  observed. 
For  aught  that  appears,  he  may  have  signed  the 
note  after  the  money  was  advanced,  without 
knowing  anything  of  the  rules  of  the  society,  or 
making  any  inquiry  about  them."  llie  other 
judges  concurred. 


sarily  (he  same  on  both  sides  of  the  Tweed. 
We  rathefr^  think,  indeed  we  are  pretty  cooiident, 
that  this  is  the  first  instance  in  which  the  En- 
glish judges  were  ever  called  upon  to  advise 
tne  Rouse  of  Lords  on  a  Scotch  appeal  or  writ 
of  error.  It  is  not  necessary  to  state  of  the 
facts,  more  than  that  one  John  Grant  died 
domiciled  in  Demerara,  leaving  funds  in  the 
Boyal  Bank  of  Scotland.  By  his  will  he  left 
certun  legacies  to  persotis  in  Scotland,  and  the 
residue  of  his  estate  he  bequeathed  to  others 
resident  in  the  colony.  The  Crown,  by  its 
officers,  claimed  leg&cy^  duty  in  respect  of  the 
funds  in  Scotland.  Tnis  claim  was  resisted  on 
the  ground  that,  as  the  law  of  the  testator's 
domicile  at  the  time  of  his  death  ruled  all 
ouestions  respecting  his  personal  estate,  no 
duty  was  demandable,  for  such  duty  was  un- 
known to  the  kw  of  Demerara.  The  Scotch 
court  gave  judgment  in  favour  of  the  Crown, 
but  the  House  of  Lords  reversed  this  decision ; 
and  as  the  grounds  of  that  reversal  are  admi- 
rably expounded  by  the  Lord  Chaneelhr,  we 
cannot  ob  better  than  give  his  lordship's  words : 
"My  lords,  —  In  consequence  of  something 
that  was  thrown  out  at  your  lordship's  bar,  I 
think  it  proper  to  state,  that  it  was  not  from  any 
serious  doubt  or  difficulty  which  we  considered 
to  be  inherent  in  this  (question  that  we  thought 
it  right  to  ask  the  opimon  of  the  judges,  but  it 
was  on  account  of  its  extensive  nature^  and 
because  the  question  applied  only  to  Scotland 
in  the  form  in  which  it  was  presented  to  your 
lordships'  house;  whereas,  in  reality  and  in 
substance,  it  applies  to  the  entire  kingdom,  not 
only  to  Great  Britain^  but,  in  substance,  to 
Ireland,  and  to  aH  the  British  possessions.  We 
thought,  therefore,  that  it  was  proper  to  request 
the  attendance  of  her  Majesty^s  judges.  Hie 
operation  of  the  statute  is  limited  to  Great 
Bri^n.  It  does  not  extend  to  Ireland  nor  to 
Ihe  colonies.  And  it  was  determined  in  re 
Bruce,  (2  Crom.  &  Jer.  436,)  that  it  does  not 
iipply  to  the  case  of  a  foreigner  residing  abroad, 
and  a  will  made  abroad,  although  the  property 
maybe  in  England,  although  the  legatees  may 
be  m  England,  and  although  the  property  may 
))e  administered  in  England.  Also,  mv  lords, 
it  has  been  decided,  in  the  case  of  British  sub- 
jects domiciled  in  India  and  having  lar|(e  pos- 
sessions of  personal  property  in  India,  that 
legacy  duty  is  not  demandable ;  although  the 
property  may  have  been  transmitted  to  tlys 
country  by  executors  in  India  to  executors  in 
tiiis  country  for  the  purpose  of  being  paid  to 
legatees  in  England.  But  it  is  said  that  in 
this  case  a  purt  of  the  pereonal  property  was  in 
Scotland.  That  can  make  no  difference.  The 
personal  property  must  follow  the  law  of  the 
domieUe ;  and  it  is  admitted  that  i£  it  was  pro- 
perty within  the  domicile  of  the  testator  in 
Demarara,  it  cannot  be  subject  to  lency  duty. 
I  shaU  therefore  move  thttt  the  judgmeiit  of 
Ae  covrt  in  Scotilbaid  be  refereed."  Agreed 
te.  ^ 


MASTERS  EXTBAORDINARY  IN  CHAN- 
CERY. 

From  March  35tA  to  Jfril  18M,  18id,  both  inelusivt, 
with  dates  when  gautted. 

Bard,  George,  Birmingfasm.    Mareh  S8« 
laglesant,  Josapb,  Loi^hborovgb,  Leieesier.  March 

28. 
Rands,  George,  Noitbamptoo.    April  llv 
SusoD,  Robert  James,  St.  Asspb,  Flint.    April  1. 


DISSOLUTION  OF  PROFESSIONAL  FART- 
NERSHIPS. 

Frem  Umth  t^h  to  April  18l4»  1845,  both  ineiuMey 
.  with  dam  wikenffatmUd,. 

Edge,  Samuel,  sod  WHlism  Broome  Parker,  Mao- 

ofaetter,  Attorneya  sad  Solieitors.    Aiereh  28. 
Froer,  WiUtwn,  and  Edwwd  M.  Freer,  Attsroeys 

and  Solicitort*    April  15. 
Little,  William  Joseph,  and  Thomas  Robert  Hearle, 

Pevonport,  Attorneys  and  Solicitors.     April 

15. 
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Bankrupts* 


Otter,  Francis,  tnd  Thomas  Oldmtn,  Gainsborougb, 

Yorkshire,  Attorneys  and  Solicitors.     March 

95. 
Tomlinson,  Frederick  Wright,  and  William  Keary, 

Stoke-upon-Trent,    Attorneys  and    Solicitors. 

April  4. 


BANKRUPTCIES  SUPERSEDED. 

From  March  25th  to  April  iSth,  1845,  hothinelusivef 
with  dates  when  gatetted. 

Boulter,  Thomas,  Tucker's  Hotel,  Cromer,  Norfolk, 
Innkeeper.    March  28. 

Bowring,  Edward,  Lawrence  Lane,  Cheapside, 
Merchant.    April  8. 

Fielding,  William,  Taunton,  near  Ashton-under- 
Lyne,  Lancaster,  Hat  and  Plush  Manufacturer. 
April  4. 

Flint,  Algernon  Lindsay,  69,  Aldermanhury,  Ware- 
houseman.   April  11. 

Hardwick,  William,  Holborn,  Draper.     April  11. 

Miller,  James,  Southampton,  Boot  and  Shoe  Maker. 
April  18. 


BANKRUPTS. 

From  March  95th  to  Aprit  ISth,  1843,  both  inelutive, 
with  dates  when  gatetted, 

Adlington,  Thomas,  Kingsland,  Middlesex,  Com, 
Seed,  and  Coal  Meiobanf.  FolUtt,  Off.  Ass. ; 
Carter  &  Co.,  Lord  Mayor's  Court  Office,  Old 
Jewry.    April  11.  ' 

AytoB,  Joseph  Joblin$i^,  South  Shields,  Linen^  D 
per.  Baker,  Off.  Ass. ;  Wilson,  South.  Shields ; 
Hodgson,  32,  Broad  Street  Buildings.  April 
15. 

Bant,  Joe.  3,  Hollen  Street,  Wardour  Street,  Soho, 
Saddle  Tree  Maker.  Belcher,  Off.  Ass.: 
A* Beckett  &  Co.,  Golden  Square.     April  18. 

Barker,  Preston,  Sbelton,  Sufford,  Publican.  Vol- 
py.  Off.  Ass.;  ChaUinor^  Hanley;  Motteram 
&  Co.,  Birmingham.    April  15. 

Benn,  William,  Wilshere,  Liverpool,  Merchant. 
Turner,  Off.  Ass.;  Gregory  &,  Co.,  Bedford 
Row ;  Frodiham,  Liverpool.    April  15. 

Bidder,  Samuel  Parker,  Fleetwood-on-Wyre,  Lan- 
caster, Civil  Engineer.  Turner,  Off.  Ass.; 
Bridger  &  Co..  London  Wall ;  Dodge,  Fenwick 
Street,  Liverpool.     April  4. 

Blaokmoor,  John,  Rotherham,  York,  Builder. 
Freeman,  Off.  Ass. ;  Moss,  Cloak  Lane ;  Ryalls, 
Sheffield.;  Blackburn,  Leeds.    April  11. 

Bradshaw,  Job,  St.  Albans,  Hertford,  Draper  and 
TaUor.  Groom,  Off.  Ass. ;  Walker,  Fumival's 
Inn.    April  15. 

Breckels.  John.  9,  North  Street,  Finsbury  Market, 
Bedstead  Maker.  Belehm-,  Off.  Ass.;  Taylor, 
12,  North  BuUdings,  Finsbury  Circus.     April 

Cann,  Robert,  6,  Brewer  Street.  Woolwich,  Boot 

and  Shoe  Maker.    Turquand,  Off.  Aas. ;  Big- 

genden,  Walbrook.    April  1. 
Chrisp,  John,  Great  Tower  Street,  Wine  and  Spirit 

Broker.,  il Wer,  Off.  Ass.;  Trekeme  &  Co., 

Barge  Yard  Cbambets,  Buoklenbury.    Harah 

25. 
Coffee,  Matthew,  Liverpool,  Victualler.    Bird,  Off. 

Ass. ;  Sobne  Sl  Co.,  London ;  Booker,  Castle. 

Street,  Uverpool.    March  25.  i 


Coggan,  Hezekiah  Denby,  39,  Friday  Street.  Ware- 
houseman. Johnson,  Off.  Ass.;  Soles  6i  Co., 
Aldermanhury.  April  11. 
Cook,  Henry  Polley.  Coggershall,  Essex,  Victualler. 
Edwards.  Off.  Ass. ;  M'Leod  &  Co.,  13.  Lou- 
don  Street,  Fenchurch  Street.  April  18. 
Cotterel,  James  Knight,  Glastonbury,  Grocer. 
Kynaston,  Off.  Ass.;  Nash  &  Co.,  Glaston- 
bury.     April  4. 

Coyle,  Thomas  Holbrook,  late  of  Liverpool,  and  of 
Argyle  Street.  Middlesex,  Wine  and  Spirit 
Merchant.  Follett,  Off.  Ass.;  Cross  &  Co., 
Surrey  Street,  Strand.    April  18. 

Currie,  Jolin,  and  Louis  Elize  Seignette,  26,  Minc- 
ing Lane,  Merchants.  Pennell,  Off.  Ass.; 
Trehem  &  Co.,  Barge  Yard  Chambers,  Buck- 
lersbury.    April  4. 

Day,  Charles,  35,  Acton  Street,  Gray's  Inn  Road, 
Druggist.  Bell,  Off.  Ass. ;  Pain  &  Co.,  83, 
Basinghall  Street.    April  4.* 

Dingley,  Thomas,  2,Strutton  Ground,  Westminster, 
Draper.  Alsager,  Off.  Ass.;  Dean  &  Co., 
St  Swithin's  Lane,  City.    April  4. 

Dodd,  Thomas  Stewerd,  Liverpool,  Innkeeper. 
Caienove,  Off.  Ass. ;  Bridger  &  Co.,  London 
Wall;  Dodge,  Fenwick  Street,  Liverpool. 
April  15. 

Emans,  William,  12,  Warwick  Square.  Newgate 
Street,  and  10,  Church  Street,  Kenningtoo, 
Bookseller  and  Publisher.  Turquand,  Off. 
Ass. ;  Lonsdale,  Temple  Chambers.    April  11. 

Firth,  Charles  Mousley^,  8,  St.  Michaers  Alley, 
Cornhill,  and  of  14,  Chryssell  Road,  Korth 
Brixton,  Lithographic  Printer.  Johnson,  Off. 
Ass.;  Browne,  Bedford  Row.    April  18. 

Fortr,  Thomas,  Royal  Hotel,  Richmond,  Hotel 
'Keeper.  Edwards,  Off.  Ass. ;  WeymmOK,  89, 
Chancery  Lane.  April  11. 

Gardner,  George,  Graresend,  Tarem  Keeper. 
Groom,  Off.  Ass. ;  Tilson  &  Co.,  29,  Coleoian 
Street,  City.     March  28. 

Giles,  William,  Marine  Mansion,  Marine  Parade. 
Brighton,  Boarding-Housekeeper.  Jelhuen, 
Off.  Ass.;  Sdnford,  Joba  ScrsaC,  Adelphi. 
April  4.  • 

Hartshorn,  Henry,  Shrewsbnrr,  Salop,  Plnmber. 
Whilmore^  Off.  Asa.;  Parker,  New  Boawell 
Court ;  Powell,  Moor  Street,  Binniogham. 
April  4. 

Hempson,  Kenrick  Frederick  AUxander,  16,WaI- 
nut  Tree  Walk,  Lambeth,  Gasfitter  and  Ma- 
ohioist.  Pennell,  Off.  Ass. ;  Smtk,  WUmingr- 
ton  Square.    April  15. 

Hick,  John  Atkinson,  Leeds,  Carver  tod  Gilder. 
Hope,  Off.  Ass. ;  Hawkins  &  Co.,  New  Boiweil 
Court;  HorsfaU  &  Co„  Leeds.    April  ^. 

Hill,  Joseph,  Stroud,  Hatter.  MUler,  Off.  Am.; 
Kearsey,  Stroud.    April  18. 

Hodges,  William,  King's  Head  Yard,  Duke  Straet^ 
Bloomsbury,  Hide  and  Skin  Dealer.  Tutts- 
atid.  Off.  Ass. ;  Dale,  Fumivars  Inn.  Mareb 
25. 

Hodgkinson,  William^  1,  Weston  Street,  Penton- 
ville.  Slater.  Belcher,  Off.  Ass. ;  Nash,  Goa- 
well  Road.    April  15. 

Hollingsworth.  John.  Paddington  Street,  Marjle- 
bone.  Butcher.  Turquand,  Off.  Asa. ;  (Siren, 
South  Molton  Street.    April  8. 

Home,  James,  Woodstock  Mews,  Bleidieim  Straec, 
New  Bond  Street,  Veterinar?  Sqf|:eon.  BeU, 
Off.  Ass.;  rTormaM,  Gray's  inn  Square.  April 
11. 

Isberwood,  George  Frederick  Stanler,  Huhne, Man- 
chester, Engraver  to  Calico  Printera.  Pstt, 
Off.  Ass. ;  Mekinson  &  Co.»  Elm  Cturt ;  ^ar- 
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low,  C3,  Bnusenose  Street,  Manchester.    April 

18. 
Jarmen,  William  Elwortby,  High  Street,  Exeter, 

Confectioner.     Hwnaman,  Off.  Ass. ;  Stogdon, 

Exeter ;  Keddeli  &  Co.,  Lime  Street.    March 

25. 
Jarvis,  Joseph  and  James,  Great  Bush  Lane,  Cannon 

Street,   Wine  and   Spirit  Merchants.     Green, 

Off.  Ass.  ;  Gale,  Basinghall  Street.    April  15. 
Johnston,  Laing.  Hammersmith,  Wine  Merchant. 

Whitmore,  Off.  Ass. ;  Lonedale^  Temple  Cham- 
bers, Fleet  Street.    March  28. 
Jones,  Thomas,  Liverpool,  Coal  Dealer.     Bird,  Off. 

Ass.;  Parker &,  Co.,  Bedford  Row;  Greathy, 

Liverpool.     April  18. 
Jones,  John,  Pinchbeck,  Lincoln,  Butcher.  Christie, 

Off.  Asa. ;  Bonner  &  Co.,  Spalding ;  Motteram 

A  Co.,  Birmingham .  April  15. 
Jones,  William,  late  of  the  Adelaide  Gallery,  Strand, 

Commission     Agent       Belcher,    Ofif.    Ass.; 

Crouch f    Southampton    Buildings,    Chancery 

LauQ.     April  15. 
Jones,  James,  Chester,  Fellmonger.    Morgan,  Off. 
.  Ass. ;  Bridger  k  Co.,  London  Wall :  Dodge, 

Fenivick  Street, Liverpool;  Groeott^  Exchange 

Street,  East,  Liverpool.     March  S5. 
Kilford,  Thomas,   Southampton,  Cabinet   Maker. 

Graham,  Off.  Ass. ;   Dolman,  Clifford's  Inn ; 

Wright,    London    Street,   Fenchurch    Street. 

April  8. 
Lagoe,  William  Harrington,  Atherstone,  Warwick, 

Victualler.     Fa/py,  Off.  Ass.;  Barriton  &Co., 

Birmingham.    April  1. 
Lambert,  John,  Portsmouth  Street,  Lincoln's-Tnn- 

Fields,  Victualler.    Aliager,  Off. Ass.;  iCiii^, 

St.  Mary  Axe.    April  8. 
Umpard,  John,  9,  Stanhope  Street,  Gare  Market, 

Printer  and  Publisher.     Edwarde,  Off.  Ass. ; 

Vandecom  &  Co.,  Bush  Lane,  Cannon  Street. 

April  4. 
leader.  John  Morgan,  361,  Oxford  Street,  Coach 

Maker.      Graham,  Off.  Ass. ;  Bailey  &,  Co., 

Berners  Street,  Oxford  Street.    April  15. 
Ledisrd,    William,   Watiing    Stx«et,    Wellington, 

Salop,  Coach  Proprietor.     Valpy^  Off.  Aas. ; 

Barrisoti  9t  Co.,  Birmingham.     March  S5. 
Litlen,  Randell  P.,  1,  Newmarket  Place,  Church 

Road,  Kingsland,  Grocer.    Groom,  Off.  Ass. ; 

£gan,  58,  Lincoln'S-Inn-Fielda.    April  11. 
Long,  Joseph.  Tavistock,  Devon,  Linen  and  Wool- 

len  Draper,    hirttel,  Off.  Ass. ;  Tumer,  Castle 

Street,  Exeter ;  Spyer,  Brosd  Street,  Buildings. 

April  18. 
May,  Elijiah,  34,  Aldgate  High  Straet,  Draper. 

Green,  Off.  Ass.;   Mardon  &   Co.,  Newgate 

Street.    March  f  8. 
May,  Samuel,  51,  Myddleton  Street,  ClerkenweU, 

Watch    Manufacturer.       Groom^    Off.   Ass. ; 

Thwaitee,  4,  Lyon*s  Inn,  Strand.    March  15. 
Martyn.  Charles,  Durham.  Linen  Draper.    Baker, 

Off.  A9S. ;  Abbott,  10,  Chariotte  Street,  Bed- 
ford Square ;  Thompton,  Durham ;  Bennett  & 

Co.,  Manchester.    March  25. 
M'Knott,  Elisabeth,  and  James  Glass,  Belvidere 

Road,  Lambeth,  and  Blackfriara  Road,  Coal 

Merchants.    Gra^m,  Off.  Ass. ;   Freeman  & 

Co.,  Coleman  Street.    April  8. 
Morton,  Daniel,  18,  Eastcbeap,  Fiabmonger.    Pen* 

^U,  Off.  Ass. ;  Be//,  24,  Austin  Friars.  March 

28.  »      .  »     » 

North,  Joseph,  Hightown,  Birafal,  York.  Blanket 
Manufacturer.  Young,  Off.  Ass.;  Chadwiei, 
pewsbury;    Bond,   Albion     Street,    Leeds. 

rt     April  1. 

Wvcwnd,  Hannah,  Popplewell,  in  Scholes;  Cleck- 


heaton,  Birstal,  York,  Card   Maker.    Feamet 

Off.  Ass.;   Wiglegworth  &   Co.,   Gray*s  Inn; 

Cronhelm,  Leeds.     April  to. 
Overend,  Thomas,  Walcot  Square,  Malster,  Scrivener 

and  Attorney.     Bell,  Off.  Ass. ;  Milne  &.  Co., 

Temple.     March  25. 
Parsons,  William,  Temple  Street,  Bristol,  Brewer. 

Acraman,  Off.  Ass. ;    Leman,  Bristol.     April 

18. 
Pattinson,  William,  Birchall,  Liverpool,  Currier 

and  Leather  Seller.     Mor^n,  Off.  Ass. ;  Vin- 
cent &  Co.,  Temple;  Jones,  Dorans  Lane, Lord 

Street,  Liverpool.     April  15. 
Paulton,  John.  2,  High  Street,   Portland  Town, 

Marble  and  Stone  Maaon.       Whitmore,  Off. 

Ass. ;  Letts,  8,  Bartlett*8  Buildings.    April  4. 
Payne,  George,    King    Street,    Coveot    Garden, 

Tailor  and  Draper.    Belcher,  Off.  Ass. ;  Wood 

&  Co.,  78,  Dean  Street,  Sobo.     April  11. 
Philips,  John,  Pinner's  Court,  Old  Broad  Street, 

THioT,'  Bell,  Off.  Ass.;  Cot,  Pinner's  Hall. 

March  28. 
Pickering  John,   6,  Combury   Place,   Old  Kent 

Road,  Dealer.    Bell^  Off.  Ass. ;  Desborough  & 

Co.,  6.  Size  Lane.    April  1 8. 
Poynter,"  William,  Upper  Holloway,  and  S4,  St. 

Paul's  Churchyard,  Warehouseman.    Pennell, 

Off.  Ass.;  King,  St.  Mary  Axe.     April  11. 
Pritchard,  John,  Lillesball,  Salop,  Builder.     Bit- 

tleston.  Off.  Ass.;    Beane,   Newport,  Salop  ; 

Motteram  be  Co.,  Bennett's  Hill,  Birmingham. 

April  11. 
Radcliffe,  Augustus,  sen.,  and  Augustus  Radcliffe, 

jun.,  61,  Hermitage  Place,  St.  John's  Street, 

Road,  Patent  Glaziera'  and  Artists'  Diamond 

Manufacturers.    Graham,  Off.Ass. ;  M*Leod  6c 

Co.,  13,  London    Street,  Fenchurch   StreeL 

April  1.  " 
Reay,  John,  and  John  Robert  Reay,  Mark  Lane» 
'  W4he  Merchant s,     Treherii  &  Co. ,  Barge  Yard 

Chambers;  Bucklerabury.    April  1. 
Rees,  Thomas  Popkins,  Crooked  Lane  Chambers, 

King  William  Street,  Iron  Merchant.   Alsager, 

Off.  Aas. ;  Lavarence  &  Co.,  32,  Bucklersbury. 

April  18. 
Riky,  John,  Liverpool,  Merchant.      Turner,  Off. 

Ass.;  Bridger  &  Co.,  London  Wall;  Dodge, 

Fenwick  Street,  Liverpool.    March  So. 
Robinson,  Benjamin,  Burton-upon-Trent,  Stafford, 

Draper.    Christie,  Off.  Aas. ;  Biehardson  &  Co.» 

Burton-upon-Trent.    March  25. 
Robinson,    Edward    Edwards,     Wolverhampton, 

Grocer.    Bittletton,  Off.  Ass.;  Capet  &  Co., 

Gray's  Inn;  i2o6inion, Wolverhampton.  April 

8.  -* 

Schaffer^  John,  16,   Clark's  Place,  High  Street, 

Islington,   Frinj^man.  -  Johnson,  Off.   Ass.; 

Humphreys,  67,  Newgate  Street.    April  1. 
Shefford,  John,  High  Street,  Camberwell,  Hay  and 

Com  M^cbant.    Green,  Off,  Aas. ;  King,  St. 

Mary  Axe.    April  8. 
Simpson,   Alexander  Horatio,  and  Peter  Hunter 

Irvin,  233,  Blackfriara  Road,  Engineers.    F<rf- 

lett.  Off.  Aas. ;  Kell,  Bedford  Row.    April  11. 
Simpson,  Alexander    Horatio,  Blackfriara    Road, 

Engineer.     FoUett,  Off,  Ass.;  Michael,  Red 

Lion  Square.    April  4. 
Smith,  Edward,  South  Molten  Street  and  Oxford 

Street,   Cheesemonger.    Johnson,    Off.    Ass.; 

Pain  &  Co.,  Basinghall  Street.     April  8. 
Smith,    Jofa9,   Bamoldswick,    Yorkshire,    Cotton 

Manufacturer.     Young,  Off.  Aas.;    Wiggles- 

worth  &  Co.,  Gray's  Inn ;  Barr  &  Co.,  Leeds  ; 

Hartley  h  Co.,  Settle.    April  8. 
8pence,Wii]iam,  Wbittaker,  Newcastle-upon-Tyne^ 
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Woollen  Draper.    WakUy,  Off.  Ass. ;  A'BteieU 
&  Co.,  7,  Goldeo  Square.  April  15. 
Sprsgue,  Jobn  Warden,  Poole,  Dorset,   Grocer. 
Turqnand,  Off.  Ass. ;  Wilkin*,  Famirals  Inn. 
April  18. 

Slerry,  William  Bristow,  Jamaica  Row,  and  Bei" 
mondsey  Wall,  Bermondsey,  Sail  Maker* 
Wkitmore,  Off.  Ass. :  Brown,  Walbrook.  April 
18. 

Underwood,  William,  late  of  JlS,  High  Street, 
Sootbwark,  Grocer  and  Tee  Dealer.  Aimger, 
Off.  Ass. ;  Turner,  Mount  Place,  Whttechapel. 
April  18. 

Ward,  Richard  George,  and  John  Perry,  Newgate 
Market,  Meat  Salesmen.  FolUtt,  Off.  Ass.; 
Youngs  Warwick  Square,  Newgate  Street, 
April  4. 

Wbittaker,  Jobn  Strand,  Swansea,  Druggist  snd 
Commission  Agent,  Miller,  Off.  Ass. ;  David, 
Swansea.    April  1.  -    / 

Williams,  Jobn,  Abergarenny,  Monmooth,  Carpen- 
ter. Button^  Off.  Ass. ;  Nath,  S,  Albion  Cham- 
bers, Bristol.    April  18. 

Williams,  Thomas  Holyland,  Chelmsford,  Essex, 
Wine  Merchant.  Edwards,  Off.  Ass.;  Shir- 
rfff,  7,  Lincoln's-Inn-Fields.    April  1. 

Winscombe,  James,  4,  St.  Augnstin's  Parade,  and 
at  Saville  Place,  Clifton,  Bristol,  Boot  and 
Shoe  Maker.  Acramuny  Off.  Ass. ;  FeUn  & 
Co.,  Bristol.    April  11. 

Woodboad,  Jonas  and  Daniel,  NetherChong,  near 
Huddersfield,  York,  Woollen  Cloth  Manufac- 
turers. Ftame,  Off.  Ass. ;  Read  &.  Co.,  Friday 
Street;  Sale  &  Co.,  Manchester;  Richardson 
&  Co.,  Leeds.    March  28. 

WooUams,  Jubn,  15,  Charles  Street^  Manchester 
Square,  Builder.  Turquand,  Off.  Ass.;  Ker- 
not,  Welbeck  Street.    April  15. 

Wright,  Francis,  Earl's  Colne,  Essex,  Builder. 
Whitmore,  Off.  Ass.;  BsU,  Bedford  Row; 
Mayhsw,  CoggeshalU    April  8. 


PRICES  OF  STOCKS. 


Tuesday,  April  tfnd,  1845. 


.  «09i  e  lOi  a  9i 
97)  a  f  a 


:1 


Bank  Stock  div.  7  per  Cent.  .     . 
3  per  Cent.  Reduced  Annuities . 

5}  per  Cent.  Annuities lOC^  a'i  a  { 

Long  Annuities,  expire  5th  Jan.  1860  11|  a  J  a  ) 
Ann.  for  30  years,  expire  10th  Oct.  1859     .        11 ' 

Ditto  5tfa  Jan.  1860     .    .11 

India  Stock,  lOJ  per  Cent 171 

Ditto  Bonds  3  per  cent.  1000/.  .  .  .  71f.  pm. 
South  Sea  Stock  New  Anns.,  dir.  3  per  Cent.  971 
3  per  Cent  Consols  for  Acct.,  ie7th  Mav,  99  e  8{  a  9 
Commissioners  for  the  Reduction  of  the  National 

Debt,  purchased  at  97|,  Old  South  Sea  Annnitiea. 

Exchequer  Bills,  lOOOl.,  ijii     .    .    59i.  a  7s,  pm. 

Da  hWH.     ......    57f  pm. 

Do.  smaD     „  .    .    .      57s.«9i.pm. 


ADMISSION  OF  SOLICITORS. 


NOTICX. 

Ths  Master  of  the  BoIIb  has    appointed 
Monday  the  5th  of  May,  at  the  RoUs  Court, 


Qiancery  Lane,  nt  Uf-paai  three  in  the  after- 
noon, for  swearing  solicitors. 

Every  person  desirous  of  being  sworn  on  the 
above  aay,  must  leave  his  Common  Law  Ad- 
mission  or  his  Gertifieate  of  Practice  for  the 
current  year  at  the  Secretarv's  Office,  Rolls 
Yardf  Chancery  Lane,  on  or  before  Satnday, 
the  3rd  May* 

Secretary's  Office,  RoSs, 
22nd  April,  1845, 


PARLIAMENTARY  PROCEEDINGS  RE- 
LATING  TO  THE  LAW. 

i(o«sc  of  l4irl». 

BILLS    FOR  SBCOIfD   RBA.DIM6. 

Action  for  Debt  Limitation. 
Divorce,  Privy  Council. 
Oty  of  London  Trade. 
Post  Office  Offences. 
Charitable  TrusU. 
Bankruptcy  Oaths* 

IN   COMMITTBB. 

Bail  in  Error  Misdemeanors. 

TO  BR  RBPORTBD. 

Deodand  Abolition. 

IN    BBLBCT   COMMITTBB. 

Actions  on  Death  by  Accident. 
f^nnu  of  Commoiifi. 

BILLS   FOR  8BCOND  RBADINO. 

Medical  Practice. 
Roman  Catholics'  Relief. 
Poor  Law  Settlement. 
Jewish  Disabilities. 

BILLS   IN    COMMITTBB. 

Cre£ton  Small  Debts  Court. 
Manchester  Court  of  Record. 
Clerics  of  the  Peace. 


THE  EDITOR'S  LETTER  BOX. 


In  the  heading  of  the  case  at  p.  449»  trnttj 
Reffina  v.  7%e  Justices  of  Hertfardshsre^  the 
word  interested  is  left  out.  It  should  be^ 
"  Proceeding  at  quarter  sessions  vitiated  where 
magistrates  mterested  take  part  in  ^e  ffiscos- 
sion."  The  head  note,  however,  which  imiiie- 
diately  follows,  explains  the  point  decided. 

We  regret  that  we  cannot  agree  with  our 
correspondent  ''A  Solicitor"  in  rmrd  to  a 
recent  decision  under  the  6  &  7  Vm.  c.  73. 
We  have  conferred  with  several  piacUtioBgi 
on  the  subject,  and  we  are  satisfied  that  tfce 
practice  as  now  established  is  the  right  one  kr 
allparties. 

The  communications  of  ''A  GloueeBtoahire 
Subscriber,"  and  "  An  Attorney,"  on  the  Jus* 
tices"  Ckrks'  Bill,  shall  be  attsuded  to* 


DIGESTED    INDEX 


TO  TRB 


CASES  REPORTED  IN  VOLUME  XXIX. 


AFFIDAVIT. 

1.  The  affidavit  to  found  a  motion  to  dis- 
charge an  attorney^  in  custody  under  an  attach- 
ment  for  disobedience  to  a  rule  of  courts  must 
be  entitled  on  the  crown  side  of  the  court,  and 
not  in  the  name  of  the  parties  of  the  original 
suit    Queen  v.  Wetttm    .        .  .135 

2.  The  jurat  of  an  affidavit,  on  which  a  cer« 
tioniri  was  granted  to  bring  up  an  order  of 
sessions  was  "  sworn  at  B.,  this  8th  day  of 
Februaij,  1844,  signed  W.  Munton,  a  commis- 
sioner oitUie  court  of  Queen's  Bench,"  omitting 
the  words  "  before  me."  Heid,  that  the  omis- 
sion of  the  words  "  before  me,"  was  a  fatal 
objection  to  the  affidavit. 

In  the  body  of  the  affidavit  there  was  a  re- 
ference to  a  notice  "  hereunto  annexed,"  whidi 
was.  This  is  the  notice  referred  to  in  the  an- 
nexed affidavit  sworn  before  me,  this  8th  day 
February,  1844,  signed  W.  Munton«  Held, 
that  the  defect  in  the  jurat  of  the  affidavit 
could  not  be  supplied  by  reference  to  the  no- 
tice.   Qscm  y.  bUiabitmUt  qfBUmkam    •  209 

And  see  landlord    and   tenant  and 

MANDAMIHI,  ft. 

ANNUITY. 

Where  a  par^  has  given  his  deed  and  bond 
to  secure  an  annuity  for  an  inmioral  considera- 
tion, and  an  action  is  brought  andnst  him 
upon  the  judjpnent  entered  up  on  the  bond,  a 
court  of  eqmty  will  not  interfere  to  stay  the 
action  or  compel  tiie  delivery  up  of  the  secu- 
lities,  inasmuoi  as  the  party  may  plead  the 
illegality  of  the  consideration,  whidi  appearing 
on  the  face  of  the  securities,  is  a  sufficient 
defence  to  the  action.    Smjftke  v.  Grjfin  .  191 

ABBITBATION. 

1.  Where  a  judge's  order  referred  to  the 
award  of  an  arbitrator  a  cause  and  all  matters 
b  difierence  between  the  parties  to  the  action, 
and  also  between  the  defendant  and  a*third 
person,  who  by  liis  own  consent  had  become  a 
part^  to  the  order  of  reference,  and  the  ariritra- 
tor,  mstead  of -finding  specifictdly  on  the  matter 


in  difference  between  such  third  person  and 
the  defendant,  awards  damages  to  be  pdd  to 
him  and  the  plaintiff  by  the  defenoant,  as 
though  he  had  been  a  party  to  the  smt,  the 
court  discharged  a  rule  calling  upon  the  defen- 
dant to  pay  the  amount  of  the  award  and  allo- 
catur.   Hawhns  v.  Benton       .        .        .331 

2.  Semble,  that  before  a  rule  can  be  granted 
callixiff  upon  a  party  to  pay  the  amount  of  an 
award  and  allocatur  with  the  view  of  issuing 
execution  under  the  1  &  2  Vict.  c.  110,  s.  18, 
there  must  have  been  a  personal  service  of  the 
award  and  allocatur,  and  a  personal  award  of 
the  amount;  but  that  under  special  circum- 
stances such  service  may  be  dbpensed  with. 

A  rule  nisi  must  be  served  so  long  before  the 
time  for  showing  cause  that  the  party  may  have 
a  reasonable  time  in  which  to  do  so ;  and  when 
a  rule  was  drawn  up  to  show  cause  on  the  20th 
November,  and  was  not  served  until  that  day, 
a  motion  to  make  the  rule  absolute  on  the  25ui 
was  held  premature.    Hawkins  v.  Benton    155 

ARRBST. 

1.  Though  the  7&  8  Vict.  c. 96, 8.57, enacto 
that  no  person  shall  be  taken  in  execution  on 
any  judgment  in  an  action  wherein  the  sum 
recovered  shall  not  exceed  SO/,  eselmsioe  of 
costs,  yet  it  seems,  that  an  action  may  be 
brought  upon  that  judgment,  and  the  defendant 
taken  in  execution  thereon,  if  the  debt  with 
costs  exceed  20/.    Hopkins  v.  FreeiiMni     .  253 

2.  Semble,  that  the  7  &  8  Vict.  c.  96*  s.  57, 
(which  abofishes  arrest  on  final  process  for 
debt  not  exceeding  20/.,)  does  not  a^lply  to  an 
execution  for  the  damages  in  an  action  of  re- 
plevin, nor  to  the  costs  of  an  attachment  issued 
out  of  the  Court  of  Chancery. 

Where  the  discharge  of  a  prisoner  under  that 
act  has  been  unduly  obtained  by  the  order  of 
a  judge,  application  to  rescind  the  order  must 
be  made  to  the  judge.    Goddard  v.  Neely  ,  55 

ATTACHMENT. 

1.  An  order  had  been  made  by  a  judge  in 
chambers,- under  the  2  Will.  4,  c.  39/8.  ]^  re- 
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quiring  the  attorney  of  the  plaintiff  to  deliver 
particulars  of  the  plaintiflTs  reaidence.  The 
pkintiff  furnished  nis  attorney  with  a  false 
statement,  which  wae  accordingly  delivered : 
Heldj  that  the  plaintiff  was  liable  to  an  attach- 
ment for  a  contempt,  though  the  judge's  order 
had  not  been  made  a  rule  of  court.    Smithy 

qui  tarn,  v.  Bond 233 

2.  It  is  no  ground  of  objection  to  an  appli- 
cation for  a  rule  absolute,  in  the  first  instance, 
for  an  attachment  for  nonpayment  of  costs  on 
the  Master's  allocatur,  that  the  rule  ordering 
the  payment  of  the  costs  and  the  allocatur 
thereon  have  only  been  served  upon  the  partv 
on  the  day  when,  and  immediately  before  such 
application  is  made.    Steele  v.  Compton    .  290 

ATTORNBV. 

Admission.  ^^ 

1.  J.  W.  B.  served  three  years  under  articles 
of  clerkship  to  an  attorney,  and  subsequently 
became  a  member  of  an  inn  of  court,  and  was 
called  to  the  bar,  where  he  practised  several 
years.  Whilst  remaining  a  barrister,  though 
not  practising,  he  articled  himself  again  to  an 
attorney,  served  two  years,  and  was  then  at  his 
own  request  disbarred. 

Heid,  that  such  service,  the  clerk  being  at 
the  same  time  a  barrister,  could  not  be  made 
available  for  the  purpose  of  adnussion  as  an 
attorney.    Bateman,  ex  parte   .  .  282 

2.  Where  it  was  sworn  that  a  party  proposing 
to  be  admitted  an  attorney,  ^ave  tnree  days 
before  Easter  Term  the  requisite  notices  for 
admission,  &c.  in  TVinity  Term ;  that  he  was 
examined  in  Trinity  Term,  and  obtained  the 
examiners'  certificate  of  fitness,  but  that  having 
thereupon  accepted  the  situation  of  clerk  to  a 
certain  firm  of  attorneys,  and  believing  that  he 
might  be  admitted  in  the  ensuing  Michaelmas 
Term  without  fresh  notices,  he  failed  to  be 
admitted  in  Trinity  Term,  the  court  on  a  mo- 
tion made  early  in  Michaelmas  Term,  allowed 
the  applicant  to  ^ve  the  requisite  notices  for 
admission  on  the  last  day  of  the  same  term. 
UdaU,  in  re 75 

3.  Where  an  articled  clerk  inadvertently 
omitted  to  enrol  the  assignment  of  his  articles 
within  the  prescribed  period,  the  court,  under 
the  7  &  8  Vict.  c.  86,  s.  2,  ordered  the  service 
under  the  assignment  to  be  computed  from  the 
date  of  ito  execution,  instead  ot  from  the  time 
of  ite  enrolment.     Cunningham,  ex  parte  .211 

4.  The  court  granted  leave  to  an  attorney  to 
be  admitted  without  a  full  term's  notice,  wnen 
it  was  sworn  that  the  applicant  had  since  the 
time  at  #hich  such  notice  would  have  been 
given,  received  an  advantegeous  ofifer  of  part- 
nership, which  he  would  be  unable  to  accept 
unless  the  application  should  be  granted, 
Bsteourt,  in  re 155 

Taxation, 

5.  An  order  of  course  may  be  obtained  for 
taxinff  a  solicitor's  bill,  although  more  than  a 
montn  may  have  elapsed  since  ite  delivery, 
provided  it  have  not  been  paid,  OaitskeU,  m 
re 448 


6.  The  37th  section  of  the  6  &  7  Vict.  c.  73, 
enables  the  court,  under  "  special  circuin* 
stances,"  to  refer  an  attorney's  bill  for  taxaiUoit 
after  verdict.  Held,  that  the  ''special  circum- 
stences  "  must  be  some  new  facts  which  have 
recently  come  to  the  knowledge  of  the  party, 
therefore  where  a  partv  sued  for  costs  kC 
judgment  go  by  default,  and  twelvemonthB 
after  applied  to  the  court,  thev  refused  to  inter- 
fere, though  it  appeared  that  he  had  a  good  de- 
fence to  the  action.     Wkieher,  in  re .        .112 

7.  Payment  of  a  bill  of  costo,  for  which  a 
promissory  note  was  given  and  duly  paid»  takes 
Ite  date  from  the  day  the  note  was  paid,  and 
not  from  the  day  it  was  given — ^in  the  abMnoe 
of  special  circumstences. 

An  application  by  petition  for  taxatian  of  a 
bill  of  coste,  is  to  be  considered  as  made,  at  the 
latest,  on  the  day  on  which  the  petition  is  an- 
swered, and  not  when  it  is  served  on  the  party 
or  heard  by  the  court. 

Held,  accordingly,  that  a  petition  answered 
on  the  16th  November,  1843,  but  sol  then 
heard,  for  referring  for  taxation  a  bill  of  costs, 
for  which  a  promissory  note  was  given  on  the 
3rd  November,  1842,  and  paid  on  the  17tfa; 
was  within  the  twelve  calendar  months  lindted 
for  applications  for  such  reference  by  the  stat. 
6  &  7  Vict.  c.  73. 

The  court  wiU  not  refer  a  paid  bill  of  oosls 
for  taxation,  unless  the  petition  points  oat  not 
merely  exorbitant  charges,  but  chai^ges  that 
bear  the  character  of  fraud  and  imposition  on 
the  cUent. 

Two  guineas  a  day  is  a  regular  chaiige  for 
attending  on  the  examination  of  witnesses  in 
the  country, — whether  by  the  sobeilor  or  his 
derk  is  immaterial. 

The  mere  continuance  of  the  rdation  of  so- 
licitor and  client  at  the  time  the  clieBt  psid  the 
bill,  does  not  imply  such  a  pnssnre  on  him  ss 
would  justify  the  court  in  referiiyg  tiie  paid 
bill  for  taxation.    Sayer  v.  Wagsttffe       .  168 

8.  On  a  reference  to  the  Master  to  tax  a  so* 
licitor's  bill  of  costs,  under  the  6  &  7  Vict,  e* 
73,  and  to  take  an  account  of  sums  recmed 
and  paid  by  the  solidtor  on-acooaal  of  his 
client,  the  court  will  not  include  in  tlM  iaqniiy 
a  sum  claimed  by  wav  of  set-off  to  be  doe  to 
the  client  for  goods  ana  work  and  labonr  sop- 
plied  by  him  to  the  solicitor.    Hamsoa^  m  re 

MB 
9^  The  court  will  not,  upon  a  petition  for 
taxation,  decide  a  question  as  to  the  efieet  of  an 
agreement  to  pay  coste. 

SemblSj  That  a  partv  who  petitions  for  the 
taxation  of  a  solicitors  bill»  under  the  38tii 
section  of  6  &  7  Vict.  c.  73,  cannot  r-fm^jiiam 
of  any  charges  which  would  be  proper  » 
against  the  party  by  whom  the  IhH  was  origi- 
luQly  payable.    Tktmas,  in  re,  em  parte  Harris 

370 
10.  Where  a  bill  of  exchange  is  grren  ia 
payment  of  an  attorney's  bill  of  costs,  the 
twelve  month  within  which  the  bill  of  oosfei  is 
taxable,  dates  from  the  time  of  the  paymsot  of 
the  bill  of  exchange,  not  from  the  tine  of  its 
delivery.    Harris,  ex  parte        .        •       •  7^ 
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11.  The  court  ibr  the  relief  of '  insolvent 
debtors  has  no  power  to  tax  an  attorney's  bUl 
for  business  done  in  that  court.  Morgan  v. 
Wett 254 

LUUfilUy  to  Aetums* 

12.  Where  an  action  was  brought  against  an 
attorney  for  negligence  in  omitting  to  file  cer- 
tain writs  pursuant  to  the  stat.  2  \v.4,  c.  39>  s. 
lOy  whereby  the  plaintiflf's  claim  was  barred  by 
the  Statute  of  Lamitatione,  the  learned  judge 
Idt  it  to  the  jurjr  to  decide  on  the  evidence 

S'ven  of  the  practice  of  the  court,  and  on  all 
e  circumstances  of  the  case,  whether  the  de- 
fendant had  been  guilty  of  gross  negligence  in 
csonducting  the  business,  and  a  verdict  was 
found  for  the  plaintiff;  HM,  that  as  the  ques- 
tion of  neffligence  was  of  a  doubtful  kind,  and 
oould  hardly  be  justified  under  the  circum- 
stances, the  court  granted  a  new  trial. 

The  declaration  alleged  the  negligence  of  the 
defendant  to  be  in  omitting  to  file  the  said 
writs  according  to  the  practice  of  the  court,  the 
wcmls  of  the  sUtute  are  that  the  writs  shall  be 
entered  of  record.  Quare,  whether  the  words 
entered  of  record,  imply  filing,  so  as  to  support 
the  allegation  in  the  declaration,  or  whether  it 
is  bnt  a  good  ground  in  arrest  of  jud^ent. 

In  an  action  of  this  kind,  the  practice  of  the 
court,  is  matter  of  evidence,  the  effect  of  which 
should  be  submitted  to  the  consideration  of  the 
jury.    Htmter  v.  Caldwell .        .  .89 

13.  A.  had  brought  an  action  against  B.,  and 
a  judge  had  directed  proceedings  to  be  stayed 
on  payment  of  17/-  by  A.  to  B.  C.  the  attor- 
ney for  A.,  sent  bis  check  for  20/.  to  the  de- 
fendants, who  were  his  agents  in  London,  di- 
recting them,  out  of  the  proceeds,  to  pay  the 
sum  of  17L  to  B.  The  defendants  retained  the 
whole  20/.  for  money  due  from  C.  to  them. 
B.  brought  an  action  for  money  had  and  re- 
ceived against  them,  and  the  jury  at  the  trial 
found  that  the  defendants  received  the  money 
whli  a  full  knowledge  that  part  was  to  be  ap- 
propriated to  pay  B.'s  claim :  Held,  that  there 
was  not,  under  the  *  circumstances,  suflicient 
-pfrivity  of  contract  between  B.  and  the  defen- 
dants to  support  the  action.  Cobb  v.  Beck  and 
amOtker  •< 411 

Strikmg  off  the  Roll. 

14.  Te  support  a  motion  to  strike  an  attorney 
off  the  roll,  on  the  ground  that  he  has  been 
convicted  of  an  aggravated  conspiracy,  it  is 
necessary  to  produce  the  record  of  such  con- 
Tiction,  or  an  examined  copy  of  it.    King,  in  re 

413 

15.  The  court  will  not  call  upon  an  attorney 
in  the  same  rule  to  show  cause  why  he  should 
not  be  struck  off  the  roll  or  answer  the  matters 
of  the  afiUdavit.  Each  branch  of  the  motion 
must  be  the  subject  of  a  distinct  application. 
.Barton  v.  Earl  of  Chesterfield  .        .        .503 

And  see  solicitor  and  interplbadbr,  1. 

BANKRUPT. 

Where  the  goods  of  a  bankrupt  are  wrong* 
iuDy  taken  in  execution,  the  assignees  are  not 


entitled  to  sue  the  execution  creditor  for  th® 
dififersnce  between  the  real  value  of  the  good* 
and  the  produce  of  a  bond  fide  sale :  but  where 
the  goods  of  a  private  individual  are  wrongfully 
taken  in  execution,-  he  is  entitled  to  recover 
their  full  value.     Whitmore  and  others  v.  Black 

32 

BEQUEST. 

A  testator  bequeathed  his  portraits  of  several 
ancestors  (of  each  of  whom  he  had  only  one), 
and  of  the  Duke  of  Schomberg,  of  whom  he 
had  three  likenesses,  one  being  a  large  painting 
representing  the  Duke  on  horseback,  in  a  field- 
marshall's  dress,  and  troops  in  the  back  ground ; 
the  second,  a  half-length  in  oil ;  and  the  third 
in  crayons.  The  will  contained  another  be- 
quest of  pictures,  cameos,  &c. 

Held,  that  the  large  equestrian  painting  of 
the  Duke  was  a  portrait,  and  passed  with  the 
two  other  likenesses  under  the  bequest  of  por- 
traits." Leeds,  Duke  of,  v.  Earl  Amhurst  and 
others 228 

BILL  OF   EXCHANGE. 

In  an  action  on  a  bill  of  exchange,  it  is  a 
good  defence,  that  the  defendant,  at  the  time 
he  signed  the  bill,  was  so  intoxicated  as  not  to 
know  what  he  was  about,  and  that  the  plaintiff 
was  aware  of  that.     Gore  v.  Gibson  .        .272 

CERTIORARI. 

Where  a  rule  for  a  certiorari  to  bring  up 
certain  orders  made  by  the  Town  Council  of 
Dover  was  obtained  in  Trinity  Term ;  and  the 
order  was  served  on  thS  parties  on  the  19th  of 
October,  and  notice  of  an  application  to  amend 
the  rule  was  given  on  the  29th  of  October : 
Held,  that  the  court,  in  the  exercise  of  its  dia- 
cretion,  wbi£d  not  permit  the  parties  to  amend 
their  rule ;  and  that  if  the  certiorari  was  de- 
fective, the  proper  course  was  to  move  to  have 
the  rule  for  the  certiorari  discharged.  Queen 
y.  Corporation  of  Dover     .        .        .        .30 

CHARTBR. 

On  sraVeat  entered  against  a  patent  for  an 
invention,  it  is  the  usual  course  for  the  pro** 
posed  patentee  to  present  a  petition  to  the  Lord 
Chancellor  to  discnarge  the  caveat  and  afibc  the 
great  seal.  Where  a  caveat  was  entered  against 
a  charter  of  incorporation,  it  was  held  to  be  a 
more  convenient  course  to  proceed  by  petition 
than  by  motion.    Law  Society,  in  re         .  447 

CONTRACT. 

To  enable  a  party  to  maintain  an  action  for 
goods  bargained  and  sold  for  a  specific  chattel, 
which  he  has  purchased  at  an  auction  and  re- 
sold, it  is  not  necessary  that  there  should  have 
been  a  delivery  of  the  chattel  to  him  at  the  time 
of  the  contract  of  sale,  but  it  is  suflicient  that 
there  should  have  been  a  sale  of  it  at  a  fixed 
price,  so  that  lie  might  have  maintained  trover 
for  it  on  tendering  we  price.   Scott  v.  England 

252 

COPYRIGHT. 

The  court  will  grant  an  injunction  to  restrain 
the  publication,  on  the  ground  of  piracy,  of 
poems  in  which  there  is  a  copyright,  notwilh- 
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standing'  tliey  majr  be  published  with  poems  of 
an  immoral  tendency,  and  therefore  not  eotided 
to  be  protected.    Mowon  ▼.  C&rwish  .        .  192 


COSTS. 

1.  A  defendant  pleaded  several  pleas  jrpm 
which  issue  was  joined,  and  also  a  plea  to  which 
the  plaintiff  demorred  and  had  judgment. 
Afterwards  the  plaintiff  obtained  the  orainary 
rule  to  discontinue  on  payment  of  costs.  The 
costs  of  the  demurrer  exceeded  those  of  the 
discontinuance,  and  the  master  on  taxation  de- 
ducted the  latter  from  the  former.  Held,  that 
the  plaintiff  was  entitled  to  have  the  costs  of 
the  aemurrer  taxed  in  his  favour,  and  that  the 
defendant  might  (if  so  advised)  enter  a  judg- 
ment of  discontinuance  or  bring  a  writ  of  error. 
Mayor  of  Maeelesfield  y,  Cree  •        .        .172 

2.  It  is  not  imperative  on  a  judge  who  tries  a 
road  indictment,  to  grant  a  certificate  for  costs 
under  aU  circumstances  under  the  95th  section 
of  the  Stat.  5  &  6  W.  4,  c.  50. 

Where  on  indictment  was  preferred  against 
the  inhabitants  of  a  township  for  the  non-repair 
of  a  highway,  by  order  of  the  magistrates  at 
special  sessions,  and  the  defendants  were  ac- 
quitted on  the  ground  that  the  road  in  question 
was  not  proved  to  be  a  highway  for  carriages, 
and  the  judge  who  tried  the  case  gave  a  certifi- 
cate (under  sec.  95)  for  the  costs  of  the  prose- 
cution under  the  impression  that  the  statute 
required  him  to  do  so,  and  that  he  had  no 
discretion  on  the  subiect ;  the  court  set  aside 
the  judge's  certificate,  being  of  opinion  that  the 
95th  sec.  only  applied  in  cases  where  the  road 
indicted  was  found  to  be  a  highway.  Queen 
▼.  T%e  Inhalfitants  of  Heanor   ,        •        .  269 

3.  In  an  action  of  trespass  for  issuing  exe- 
cution on  a  judgment  founded  on  a  warrant  of 
attorney,  wmch  had  afterwards  been  set  aside 
as  invalid,  the  plaintiff  is  not  entiUed,  in  the 
calculation  of  his  damages,  to  recover  the  costs 
incurred  by  him  in  an  application  to  the  court 
to  set  aside  the  warrant  d  attorney.  HoUoiway 
T.  Turner  and  others  •        •      '  .  330 

4.  The  17  Geo.  S,  a  56,  s.  20,  requiring 
justices,  upon  proof  of  notice  of  appeal  against 
a  conviction,  to  hear  and  determine  the  matter 
of  the  appeal,  and  to  award  costs  to  either 
party  in  their  discretion,  does  not  empower  the 
ooarter  sessions  to  enter  and  hear  an  appeal  on 
tae  application  of  the  prosecutor,  notwithstand- 
ing the  party  convicted  has  failed  to  appear  and 
enter  his  appeal  after  haiang  given  notice  of 
^meal  and  entered  into  recognizances. 

The  quarter  sessions  cannot  in  such  a  case 
award  costs  to  the  prosecutor. 

The  only  remedy  for  such  costs  is  an  appli- 
cation to  estreat  the  recognizances. 

Semble,  that  under  such  circumstances  it  is 
competent  to  the  convicting  nlagistrates  to  com- 
mit the  defendant  to  prison  in  execution  of  the 
original  sentence.   Queen  v.  B4xorder  qf  Bolton 

349 

See  Mandamus,  3. 

CBIMINAL   LAW. 

1.  Where  a  proceeding  by  way  of  indictment 


relates  wholly  to  a  matter  for  which  l9w  pattT 
prosecuting  could  also  have  a  dvil  remedy,  an 
agreement  to  compromise  such  an  indictment 
is  not  illegal. 

But  where  the  proceeding  is  one  where  the 
party  prosecuting  would  have  no  such  right, 
or  where  the  indictment  is  in  respect  of  two 
offences ;  one  of  which  is  wholly  of  a  public 
criminal  nature,  an  agreement  to  compromise 
is  illegal,  and  a  promise  made  in  consideration 
of  such  agreement  cannot  be  made  the  founda- 
tion of  an  action. 

Where,  therefore,  an  indictment  bad  been 
brought  for  a  riot  and  assault,  inasmuch  as  the 
charge  of  riot  was  altogether  one  of  a  public 
nature,  an  agreement  to  compromise  tne  in- 
dictment was  held  invdid.    Keogh  v.  Lemon 

73 

2.  Where  an  indictment  for  conspiracy  laid 
the  offence  within  a  county,  but  at  a  place  from 
which  no  venire  facias  could  properly  be 
awarded ;  Held,  that  the  defect  was  immateiial, 
since  the  6  Geo.  4,  c.  50,  s.  13.  Reg.  r. 
Qompertz         , 492 


DBEDS. 

It  is  not  sufficient  for  an  attesting  witness  ta 
swear  that  the  deed  to  which  his  attestation 
refers  was  "  duly  executed  according  to  law,** 
but  he  must  state  that  it  was  sealed  and  de- 
livered by  the  party  executing  it.  Homsiom  r^ 
Dyson W 

BVIDEKCB. 

1.  Although  it  has  been  determined  that  the 
death  of  a  partv  is  to  be  presumed,  if  he  bad 
not  been  heard  of  for  seven  years,  yet  the  evi« 
deuce  must  be  so  clear  that  no  question  can  be 
rsdsed  as  to  his  being  alive. 

If  the  Master  be  directed  to  find  whetlier  a 
party  who  is  presumed  to  be  dead,  died  im* 
married  and  without  issue,  it  is  not  sufficient 
for  him  to  state  that  the  evidence  laid  before 
him  does  not  enable  him  to  state  whether  the 
party  died  unmarried  and  without  issue.  tVat-* 
Sony.  England 231 

2.  On  application  for  payment  of  money  oat 
of  court  to  a  party  becoming  entitled  on  lus 
attaining  21,  the  affidavit  of  identity  must  ex« 
pressly  refer  to  the  certificate  of  baptism,  if  any 
such  certificate  is  used. 

If  the  application  ii  made  on  behalf  of  a 
married  woman,  proof  must  be  gnven  of  bo 
settiement  having  been  executed,  although  the 
sum  in  question  be  only  50/.    Karr,inrt  470 

3.  Depositions  taken  under  a  commissioa 
sued  out  by  the  pliuntiff  alone,  were  suppressed 
after  publication,  on  the  ground  that  one  of  the 
commissioners  was  the  nephew  and  agent  of 
the  plaintiff,  although  the  i4[>pIication  to  sap- 
press  was  not  made  until  after  the  witness  was 
dead,  the  defendant  nothaviuff  precisely  known 
the  connexion  between  the  plaintiff  and  com* 
missioner.    Mostyn,  Lord,  v.  Spencer       .  153 

BXBCUTORS. 

A  testator  gave  a  leasehold  house  and  his 
renduary  estate  to  his  wife  and  others,  (whom 
he  appointed  his  executors,)  in  trust  to  fenwt 
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the  vi£e  to  receive  the  rente  and  profits  for  life, 
and  after  her.  death  to  pay  legacies ;  and  he 
gave  the  residue  to  such  of  four  persons  as 
should  sunrive  his  wife.  These  four  agreed  by 
deed  to  take  the  residue  as  tenants  in  common. 
The  testator's  wife  was  permitted  by  her  co^ 
esecutors  to  remain  in  possession  of  the  house 
during  her  life.  Held,  that  the  co-executors 
had  not  thereby  assented  to  the  legacies  to  the 
reaidoary  legatees^  and  that  at  the  wife's  death 
the  leasehold  was  assets  in  their  hands,  and 
th^  could  make  a  title  thereof  to  a  purchaser. 
Aitorney^Generalv,  Potter  and  others        .  267 

FORFEITURE. 

A.  covenanted  to  insure  in  a  particular  man- 
ner, premises  held  by  him  of  B. ;  he  did  not 
literally  perform  this  covenant,  but  B,  was  sa- 
tisfied with  what  was  done,  and  accepted  rent 
up  to  Christmas  1842.  C.  afterwards  came  in 
upon  B.'s  title,  and  brought  ejectment  on  the 
non- performance  of  the  covenant  to  insure, 
laying  the  day  of  the  demise  after  the  time  when 
he  became  landlord.  Held,  that  the  forfeiture 
was  not  waived  so  far  as  he  was  concerned,  and 
tbat  he  was  entitled  to  recover  in  ejectment. 
IMte  d  Uston  v.  Gladwin  .  .        .491 

HABEAS  CORPUS. 

When  a  Frenchman  was  brought  up  on 
habeas  corpns,  under  6  &  7  Vict.  c.  75,  from 
fraudulent  bankruptcy  committed  in  France, 
the  warrant  of  commitment  directed  the  gaoler 
to  keep  him  in  custody  until  he  shaU  Se  cfo- 
jgrygrf bff  due  course  of  law:  Held,  that  the 
vazrsnt  of  commitment  was  insufficient,  and 
^  where  a  magistrate  commits  a  person  in 
pursuance  of  a  special  authority  given  him  by 
act  of  parliament,  the  terms  of  the  commitment 
nnift  be  special,  and  pursue  strictly  ihe  au- 
thority given  by  the  act. 

The  application  for  a  habeas  corpus  is  an  ap- 
plicatbn  at  common  law.  The  statutes  31  Car. 
2,  and  56  Geo.  3,  only  mnovide  means  to  faci- 
litate the  iqypdication.    Besset,mre.        ,  134 

The  court  will  not  order  a  portion  of  an  in- 
fant's fortune  to  be  applied  for  his  advancement, 
where  he  is  only  entitled  as  joint  tenant.  Dean, 
H.  il.,  t»  re     •        .        •        .        .        .  308 


INJUNCTION. 

1.  Where  a  bill  is  filed  for  an  injunction  to 
restrain  a  lessor  from  proceeding  in  an  action 
to  recover  rent  of  the  premises  demised,  upon 
the  ground  of  defect  of  title,  h  is  not  a  sufficient 
equity  confessed  to  justifv  the  court  to  interfere 
on  motion,  because  the  lessor  may,  m  another 
suit,  have  admitted  his  want  of  title,  and  such 
admission  may  have  been  introduced  by  amend- 
ment in  the  bill  for  the  injunction.  East  India 
Cmpany  v.  Coopers'  Company         .        .  109 

3.  A  judgment  creditor  proceeded  to  obtain 
^jttcution  against  the  debtor's  executors,  before 
they  were  able  to  realise  assets.  Before  the 
plamtiffwas  in  a  position  to  issue  the  execution 
-bflbg  dekiyed  by  a  false  plea  pleaded  by  the 


ezecntor»— a  decree  was  obtained  againet  them 
to  account  in  a  creditors'  suit,  and  notice  given 
to  the  plaintiff  at  law : — Held,  tbat  an  injunc- 
tion to  restrain  him  from  proceeding  to  execu- 
tion was  properly  issued.     Venum  t.  Tkelluson 

208 
3.  To  an  action  on  a  bond  against  the  heir- 
at-law  of  the  obligor,  who  died  intestate,  the 
defendant  pleaded  that  he  had  no  lands  by  de- 
scent from  the  obligor  available  for  payment  of 
bond  debts.  Replication,  that  he  had;  and 
issue  ioined  thereon,  and  notice  of  trial  given. 
A  creditors'  bill  was  then  filed  against  the  in- 
testate's real  and  personal  representatives,  and 
a  decree  was  pronounced  for  an  account;  no- 
tice of  which  decree,  together  with  notice  of 
motion  for  an  injunction  to  stay  the  action,  was 
8er\'ed  on  the  plaintiff  therein ;  but  the  injunc- 
tion being  refused  by  the  Vice-Chancellor,  the 
trial  proci^eded  to  verdict:  Held,  on  appeal, 
that  the  injunction  ought  to  have  issued,  and 
that  after  tne  trial  it  should  be  issued  to  stay 
execution,  the  plaintiff- at-law  to  have  his  costs 
up  to  the  time  he  got  notice  of  the  decree. 
Mouse  V.  Jones 247 

INTERPLSADB&. 

1.  The  court  refused  to  grant  relief  to  a 
sheriff  under  the  Interpleader  Act,  where  it 
appeared  that  the  undersheriff  had  made  a 
communication,  bj  which  Uie  issuing  of  a  fiat 
in  bankruptcy  agamst  the  execution-debtor  had 
been  accelerated,  notwithstanding  the  under- 
sheriff  had  been  professionally  concerned  for 
certain  creditors  of  the  debtor  before  the  writ 
of  execution  was  delivered  to  him,  and  the  6  & 
7  Vict.  c.  73,  has  repealed  the  22  Geo.  2,  c.  46, 
s.  14,  by  which  a  penalty  was  imposed  upon 
any  undersheriff  who  should  act  as  a  solicitor, 
attorney,  or  agent,  at  any  place  where  he  should 
execute  the  office  of  tmdersheriff.  Cox  ▼. 
Bahe 271 

2.  Where  a  sheriff  apjdies  for  relief  under 
the  Interpleader  Act,  a  judge  at  chambers  has 
no  power  to  decide  the  matter  in  a  summary 
way,  -unless  by  consent  of  all  parties,  and  sncn 
consent  should  appear  oA  the  face  of  the  order. 
But  where  an  invalid  order  was  made,  and  the 
parties  acted  under  it,  the  court  held  that  it  was 
oinding  as  an  adjudication  upon  a  matter  sub- 
mitted to  the  judge.    Harrison  v.  Wright  413 

JOINT  STOCK   COMPANY. 

A.  sold  shares  in  a  public  company  to  B. 
By  ^e  laws  of  that  company,  the  consent  of 
the  directors  was  requirea  to  be  given  before 
any  sale  of  shares  could  be  valid  for  the  pw- 
pose  of  passing  the  property  in  them.  A.  did 
not  procure  the  assent  of  the  directorsi  but  he 
did  all  the  other  acts  necessary  for  the  transfer 
of  the  shares.  In  consequence  of  the  want  of 
this  assent,  B.  never  actuallv  obtained  posses- 
sion of  the  shares.  Held,  that  he  coula  main- 
tain money  had  and  received  against  A.  for  the 
price  he  had  paid  for  these  shares,  and  the  fact 
that  he  had  brought  such  action  without  first 
returning  the  documents  which  A.  had  executed 
in  order  to  transfer  the  shares,  would  not  pre- 
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vent  Inm   from  recovering.       WUkkuom  y. 
Lloyd      •        .  .        ;        ..471 

JUDGMENT. 

!•  An  affidavit  in  support  of  a  rule. for 
*  judgment,  as  in  case  of  a  nonsuit,  need  not 
state  where  the  venue  is  laid,  if  it  appear  that 
issue  was  joined  at  such  a  period,  that  the  u>. 
plication  is  not  premature  whether  the  cause  be 
a  town  or  a  country  cause.    Anslow  v.  Cooper 

92 

2.  On  the  return  of  a  writ  of  trial,  the  plain- 
tiff may  proceed  to  sign  judgment  without 
waiting,  as  in  other  cases,  for  the  expiration  of 
four  days.     GUI  v.  Ruskworth  ,        .        .  195 

LANDLORD   AND  TENANT. 

An  affidavit  in  support  of  a  rule  under  the 
1  Geo.  4,  c.  S7,  8.  1,  stating  that  the  tenancy 
was  determined  "by  a  certain  notice  to  quit,^' 
instead  of  "  by  a  reffular  notice  to  (}a^'  is  in- 
sufficient. 

Where  the  affidavit  makes  reference  to  the 
agreement  required  b]^  the  statute,  that  the 
agreement  itself  is  certified  under  the  hand  of 
the  commissioner  administerinff  the  oath,  the 
instrument  is  sufficiently  identified.  Doe  d. 
Platter  y.  BeU gi 

LIBEL. 

In  an  action  of  libel  for  imputing  that  the 

SlaintifiT  had  been  guilty  of  embezzlement,  the 
efendant  pleaded  not  guilty,  and  a  plea  justi- 
fying the  charffe;  the  only  question  left  to  the 
jury  was,  whether  under  the  circumstances  the 
letter  in  which  the  libel  was  written  was  a  pri- 
vileged communication :  HeU,  that,  in  the 
absence  of  all  other  evidence  of  malice'*on  the 
part  of  the  defendant,  the  fact  of  puttinff  the 
plea  of  justification  on  the  recora,  and  not 
abandoning  it  till  the  time  of  the  trial,  was  not 
alone  evidence  from  which  the  jury  might  infer 
the  defendant  was  actuated  by  malicious  mo- 
tives when  he  wrote  the  libel,  and  that  it  was 
no  misdirection  in  the  learned  judge  to'  refuse 
to  leave  to  the  jury  the  question  of  malice  on  such 
evidence.     Wilson  v.  Robinson         .        .501 

LIEN. 

Debtors  abroad  directed  their  agents  in 
London  to  hold  a  sum  of  money  at  the  disposal 
of  their  creditors,  as  soon  as  the  agents  should 
be  in  possession  of  funds,  and  at  the  same  time 
informed  the  creditors  of  such  directions ;  and 
the  agents  also  informed  him  that  they  received 
such  directions.  The  debtors  afterwards  con- 
signed a  ship  for  sale  to  another  agent  in  Lon- 
don, and  directed  him  to  apply  the  proceeds  to 
the  payment  of  the  debt;  and  they  also  in- 
formed the  creditor  that  the  ship  and  her  freight 
would  be  available  for  payment  of  their  debts 
in  London,  and  his  among  the  rest :  but  this 
agent  received,  by  the  same  packet,  a  counter- 
mand of  the  direction  to  pay  the  proceeds  to 
the  creditor — 

fleW,  that  the  creditor  had  not,  by  the  cor- 
respondence, acquired  a  lien  on  the  freight  and 
proceeds  of  the  sale  of  the  ship,  Malcolm  v. 
Scott  and  others 108 


LUNATIC. 


1.  Circumstances  under  which  a  distringas 
was  granted  to  compel  am  appearance  by  a  lu- 
natic.   BanfiM  T.  DnrreU         .        .         .13 

2.  A  person  duly  found  to  be  lunadc,  having 
escaped  from  his  committee  and  ^one  abroai^ 
was  required  to  return  within  thejuriBdictkm  be- 
fore the  hearing  of  his  petition  to  aupersede  the 
injunction. 

Where  a  person  is  once  duly  found  a  lunatic, 
the  principle  on  which  the  Lord  Chancellor 
acts  IS,  to  require  a  perfectly  dear  case  of  re- 
stored intellect  to  be  made  out  before  be  «ts 
aside  the  inquisition ;  and  on  that  bis  Lordship 
satisfies  himself,  not  merely  by  affidavits,  but 
by  personal  examination  of  tne  lunatic,  who 
must  therefore  be  within  the  jurisdiction. 

When  the  Lord  Chancellor  is  satisfied  that 
residence  abroad  is  more  conducive  to  the  lu- 
natic's health  and  restoration  of  intellect,  he 
will  permit  it,  and  appoint  a  person  as  joint 
committee  to  accompany  the  lunatic,  if  the  pro- 
per committee  is  disagreeable  to  him.  D^ee 
Sombre,  in  re 25,  50 

3.  By  Stat.  9  Geo.  4,  c.  40,  s.  38,  mag^trates 
are  empowered  to  make  orders  for  the  removal 
of  insane  paupers  to  the  county  lunatic  asylum, 
and  "  if  no  such  county  lunatic  asylum  shall 
have  been  established,  then  to  some .  public 
hospital,  or  some  house  duly  Ucensed  for  the 
reception  of  insane  persons." 

Held,  that  imder  the  provisions  of  this  act, 
magistrates  were  not  justified  in  making  an 
order  for  the  removal  of  an  insane  person  from 
the  county  of  Mijiidlesex,  to  a  private  asylum  in 
the  county  of  Surrey,  when  there  was  a  county 
lunatic  asylum  established  in  Middlesex,  but  m 
which  counUr  lunatic  asylum,  it  appeared,  by 
the  order  of  the  magistrates,  there  was  not 
room  or  accommodation  for  the  pauper.  Qaeen 
V.  ElUs  .        .        .  •       .        .        .        .250 

4.  Upon  the  issuing  of  a  commission  of  lu- 
nacy, a  party  who,  by  reason  of  the  alleged 
lunatic's  contracts,  has  vdxSb.  an  interest  as  en- 
titles him  to  traverse  the  Inquisition,  will  not 
be  allowed  to  attend  the  exe<dution  of  tibe  com- 
mission by  counsel,  unless  he  submits  to  be 
bound  by  the  finding  of  the  jury.  Waits,  m  . 
re    .        .         .         .        .        .         .        .328 

'       IfANOABf  us. 

1.  The  executors  of  a  will  paid  lOL  per  cent, 
legacy  duty  on  personal  property.  The  will 
and  probate  were  afterwards  set  aside  in  the 
Ecclesiastical  Court,  on  the  ground  that  the 
testator  was  incapable  of  making  a  wilL  Letters 
of  administration  were  afterwards  granted,  and 
the  amount  of  duty  under  the  administratioQ 
would  be  6/.  per  cent..  The  court  granted  a 
mandamus  to  the  Commissioners  of  Taxes, 
under  the  stat.  36  Geo.  3,  c.  52,  s.  37,  to  repay 
the  amount  of  duty  which  had  been  paid  be- 
yond  the  sum  that  was  properly  payable  under 
the  letters  of  administration.  Qi^  y.  Coai- 
missioners  qf  Taxes 155 

2.  The  Queen's  prison  b  now  substituted 
for  the  Queen's  Bench  and  Marshalsea  prisons. 
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and  its  ruk«  and  ngulitioiis  an  jdaced  under 
the  control  and  superintendence  of  one  of  the 
prinppal  Secretaries  of  State. 

Where  •  person  had  been  confined  in  the 
Qneen's  prison  for  more  than  12  months  for 
contempt  of  the  Court  of  Chancery ;  and  where 
it  app^red  from  affidavits  that  the  allowance 
(^food  made  him  by  the  gaoler  was  not  suffi- 
cient for.  his  support  and  he  had  no  means  of 
bis  own  to  support  himself;  and  where  it  ap- 
n»red  that  a  memorial  had  been  presented  to 
Sir  James  Graham  without  obtaining  any  re- 
dress; the  court  granted  a  mandamus  peremp- 
tory in  the  first  instance,  commandmg  the 
gaoler  to  make  the  prisoner  an  additional  al- 
Wance  of  food.     Queen  v.  John  Long      ,  194 

3.  Where  a  person  was  removed  from  the 
office  of  alderman  of  a  borough  by  a  quo  war- 
T(mto  information,  and  the  mayor  not  proceed- 
ing to  a  fresh  election  within  ten  days,  accordr 
iog  to  the  27th  section  of  5  &  6  W.-  4,  c.  76, 
and  a  writ  of  mandamus  was  applied, for  and 
granted;  a  mle  was  obtained  calling  on  the 
mayor,  aldermen,  and  councillors,  to  pay  the 
costs  of  the  mandamus^  ^  under  the  1  W.  4, 
c.  21,  8;  6,  OM^  qf  the  borough  fimd  ;  the  court 
made  the  rule  absolute  for  the  costs  of  the 
mandamos,  striking  out  the  words,  ''out  of  the 
borough  fund."  Queen  v.  The  Magor,  4-c.  qf 
Cambridge 308 

4.  Spirits  were  imported  firom  the  island 
of  Jersey  under  3  &  4  W.  4,  c.  62,  s.  4(^aud 
certain  duties  therein  mentioned  had  beefpaa^  ^ 
u^n  them.    The  section  contains  a  prorifo 


tices  to  enter  and  try  the  appeal,  on  an  affidavit 
stating  these  fects, — 

HcM,  the  affidavit  was  insufficient,  as  the 
court  would  not  presume  that  the  justices  did 
wrong,  and  that  it  was  consistent  with  such 
statements  that  the  application  to  enter  the 
appeal  was  not  in  time,  according  to  the  prac- 
tice of  the  sessions.  The  Queen  v.  The  Justiceg 
of  WarmiehsMre 502 

MARRIED  WOMAN. 

1.  A  danse  in  a  marriage  settlement  directed 
the  interest  and  dividends  to  be  paid  "  into  the 
proper  hands  of  the  wife,  or  to  such  person  or 
persons  as  she  should,  b]r  note  or  writing  under 
ner  hand,  from  tune  to  time  appoint,  but  not 
so  as  to  dispose  thereof,  or  deprive  herself  of 
the  benefit  thereof  in  the  way  of  anticipation ;" 
but  the  receipt  clause  contained  no  ne^tive 
w<^b :  Held,  notwithstanding  the  omission  of 
8u£  words,  that  the  clause  operated  as  an 
effectual  restraint  upon  anticipation. 

<>  "Where  it  is  sought  to  charge  a  trustee  with 
breiach  of  trust,  the  court  will,  in  general,  re- 
serve its  declaration  until  f^irther  directions,, 
when  the  actual  amount  of  deficiency,  if  any, 
has  been  ascertained.   Harrop  v.  Hugward  347 

2.  A  deed  of  separation  may  be  supported, 
although  it  do  not  contain  a  covenant  on  the 
part  of  a  trustee  to  indemnify  the  husband 
against  the  wife's  debts,  provided  it  be  shown 
that  there  was  no  other  bond  fide  consideration 
^pon  which  it  was  founded.  The  court,  how- 
ever, in  carrying  the  agreement  for  separation 
into  effect,  will  ourect  the  insertion  of  the  cove- 


vail  any  duties  of  excise  on  the  like  goods,  the 
produce  of  the  United  Kingdom;"  Meld,  that 
these  proportioned  duties  must  be  paid  before 
the  importer  is.  entitled  io»  demand-  a  permit 
from  the  commissioner  of  excise  to  remove  such 
8{nrit8,  and  he  cannot  make  such  demand  with- 
out a  previous  request  being  addressed  to  them 
for  a  permit,  according  to  the  provisions  of  the 
2  W.  4,  c.  16,  sects.  (  &  6. 

When  a  proper  officer  is  appointed,  whose 
duty  it  is  to  grant  permits,  but  who  acts  under 
the  orders  and  directions  of  the  conmussioners 
of  excise,  quare,  whether  in  case  of  refusal  to 
grant  a  permit,  the  commissioners  are  the  per- 
sons against  whom  an  application  fbr  a  man- 
damus should  be  made.  Queen  v.  ComfRSMion- 
eri  of  Excise 372 

5*  An  order  of  removal  of  a  pauper  from  K. 
to  C.  was  served  on  the  parish  officers  of  C.  in 
May  1844.  Tliey  gave  notice  to  try  the  appeal 
at  the  next  sessions,  but  did  not  appear  to  enter 
the  appeal  or  countermand  the  notice,  and  the 
sessions  made  an  order  on  them  for  costs:  In 
August  the  pauper  was  removed ;  whereupon 
the  parish  officers  of  C.  gave  fresh  notice  to  try 
the  appeal  at  the  Michadmas  sessions.  Those 
sessions  commenced  on  the  l6th  of  October. 
On  the  17th,  the  appellants  applied  to  the  ses- 
siouR  to  allow  them  to  enter  and  try  their 
appeal,  which  application  the  sessions  refused. 
On  an  application  for  a  mandamus  to  the  jus- 


"That  such  spirits  may  be  charged  with  adV  iT.-^  wm  aireci  ine  insen 

y.  Wihon 428 

MORTOAOB. 

"^^  1.  A.  filed  his  bill  against  B.  and  several 
other  defendants,  for  the  delivery  up  of  tiie 
titie.  deeds  of  an  estate,  upon  which  such  other 
defendants  claimed  an  equitable  mortgage,  on 
the  ground  that  B.,  who  was  the  sohdtor  of 
A.'s  testator,  had  fraudulently  delivered  the 
deeds  to  the  parties  claiming  the  equitable 
mortgage.  B.  having  put  in  an  answer  denv- 
ing  the  alleged  fraud,  tne  plaintiff  allowed  tne 
biU  to  be  dismissed  against  him  for  want  of 
prosecution ;  but  the  frame  of  the  bill  remained 
unaltered. 

Held,  that  as  the  gist  of  the  case  was  fraud 
on  the  part  of  B.,  the  bill  could  not  be  sus- 
tained agfdnst  the  other  defendants. 

Held  also,  that  the  defendants  might  read  the 
evidence  gQue  into  by  them  to  disprove  the 
alleged  fraud,  in  order  to  entitie  them  to  the 
costs  of  it,  although  the  bill  was  dismissed 
without  going  into  tiie  case.   Frankum  v.  Bunng 

133 

2.  In  a  suit  to  redeem  a  mortgage,  the  decree 
directed  a  reference  to  the  Master,  to  take  an 
account  of  what  was  due  to  the  defendant  on 
the  mortgage  in  the  pleadings  mentioned,  and 
also  an  account  of  the  rents  and  orofits  of  the 
mortgaged  premises  received  by  tne  defendant, 
or  by  any  person  by  his  order,  or  for  his  use ; 
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and  ordered  that  what  eboold  beeomiiigon  Ae 
account  of  the  said  rente  and  profits  ehoald  be 
applied,  in  the  first  place,  in  payment  -  of  tlie 
mleresty  uid  then  in  sinking  the  ^mcipal  of 
Ijhe  mortgage.  The  mortgage  was  given  to  the 
defendant's  father^  who  had  been  in  poesesdon 
many  years  before  his  death ;  and  it  appeared 
«pon  tne  £ace  of  the  report,  that  if  an  occnpa- 
lion  lent  were  fixed,  the  mortgage  wonld  have 
been  satisfied  before  his  deatn.  The  Master, 
however,  had  calculated  the  amount  due  for 
principd  and  interest  from  die  date  of  the 
mortgage,  without  making  any  deduction, 
exceptfor  a  small  smn  received  by  die  defen- 
dant for  rent,  and  had  found  the  balance,  alter 
making  such  deduction,  still  due.  HM,  that 
file  decree  not  directing  any  accounts  for  rents 
and  profits  during  the  father's  life,  the  Master's 
finding  was  correct.    Tinioek  v.  IMy     .  154 

3.  An  assignment,  by  way  of  mortgage,  by 
liie  husband,  of  his  wife's  equitable  chattels 
real,  does  not  preclude  the  wife,  inaforecloeure 
suit,  from  obtaining  a  provision,  by  way  of 
settlement,  out  of  the  mortgaged  premises. 
Etauom^y,  KeaHng 192 

4.  A  mortgagee  in  possession  laid  out 
money  on  alterations  of  the  mortgaged  property, 
without  consent  of  the  mortgajgor,  such  altera- 
tions not  being  necessarv  repairs.  HeU  on  a 
decree  for  redemption,  that  the  mortgagee  was 
not  entitled  to  an  inquiry  as  to  the  costs  of  the 
alterations,  as  the  evidence  showed  the  pro- 
perty was  deteriorated  by  them,  and  therefore 
neld  further,  that  the  mortgagee  should  account 
for  the  damage  so  done  and  pav  the  costs  of 
the  suit,  which  his  conduct  haa  made  neces- 
sary.    Sandon  v.  Hooper  .  346 

5.  The  court  will  not,  at  the  instance  of  a 
defendant,  appoint  a  receiver  at  the  hearing  of 
the  cause,  if  the  bill  contain  no  i)rayer  for  a 
receiver,  and  the  question  is  not  raised  by  the 
answers.    Barlow  v.  Ganys     .  .  409 

6.  Where  the  proviso  for  redemption  in  a 
mortgaffe  deed  fixes  a  particular  day  for  repay, 
ment  of  the  money  advanced,  the  mortgagor 
has  no  right,  without  the  assent  of  the  mort- 
gagee, to  pay  ofF  the  amount  secured  before  the 
day  fixed  for  redeeming,  although  he  may  be 
willing  to  pay  interest  up  to  the  day  appointed 
by  the  proviso.    Brown  v.  Cole        .        .410 

ORDERS,  CONSTRUCTION   OF. 

1.  If  a  commoD  order  to  amend  is  obtained 
after  the*  time  limited  by  the  13th  order  of 
1831,  the  court  will  not  restrain  the  right  of 
the  defendant  to  set  it  aside,  because  the  error 
appears  to  have  arisen  from  an  accidental  mis- 
calculation. In  calculating  the  time  allowed 
by  the  19th  order  of  1831,  the  rule  that  one 
day  is  to  be  reckoned  inclusive  and  the  other 
exclusive  in  computations  of  time,  is  not  ap- 
plicable. The  time  allowed  by  the  19th  order 
of  183  L  is  to  be  reckoned  in  computing  the 
period  at  which  an  answer  is  to  be  deemed 
sufficient,  though  no  exceptions  have  been 
taken  to  it.     Harrod  v.  Gibson  ,        .        .53 

2.  The  court  has  jurisdiction  under  the  45th 
order  of  1828  to  correct  an  error  in  a  decree. 


atthoogh  it  relate  to  a  matter  of  snbslance,  wad 
the  deme  had  been  made  several  yean  befoic 
and  acted  on.    Askem  ▼.  PeddU        •         .  M 

3.  lypon  a  motion  forleavetoeater  a  memo- 
randum under  the  34th  order  oC  Aogost,  1841, 
it  is  snfficient,  if  the  counsel  state  or  eortil^ 
that  no  account,  dec  or  other  direct  relief  if 
sought  agamst  the  defendant,  without  prodiicin|{ 
an  affidavit  to  that  effect.    Hudnm  v  Bnap 

wor^h  13c 

4.  Under  the  60th  order  of  1888,  the  Master 
has  power  to  £rect  what  mots  of  any  hooka, 
papers,  or  writings  left  m  his  office  a  party  ns^ 
mspect,  without  any  speciid  ^rectum  by  As 
court    Semble.    Iktrby  v.  Dtmcm  .         .  171 

5.  Where  an  answer  suggests  dMt  the  bffiii 
defective  for  want  of  parties,  and  the  pkujM 
does  not  set  down  the  cause  for  alignment  m 
that  objection  within  fourteen  days  after  aa- 
swer  filed,  aa  directed  by  the  39th  order  of  1841, 
the  court  has  no  power  to  order  it  to  be  set  dowi 
after  the  expiration  of  that  time.  (Kershaw  t. 
Cletfg,  Turn.  &  Ph.  120,  explained.)  Ctdnrt 
V.  Gtmdy  and  others  .        .         .  209, 30r 

6.  Srnible,  the  23rd  order  of  1842  is  not  ip- 
pUcable  to  the  case  of  a  party  of  unsound  mioiL 
Pembertom  v.  Langmore  .  .         .  3ja 

7.  An  affidavit  stating  that  a  copy  of  a  bul 
had  been  served  upon  the  husband  and  wife, 
by  serving  the  copy  upon  the  husband,  io  Uk 
presence  of  the  latter  at  the  husband's  dwelliof 
house:  Held  sufficient,  upon  a  motion  undff 
the  24th  order  of  1841.    Bailey  v.  Tkreljoi 

449 
OUTLAWRY. 

A  rule  to  reverse  a  judgment  of  outlawry,  ob 
the  ground  that  the  defendant  in  enw  has  not 
pleaded  to  the  assignment  of  errors^  is  a  rak 
nisi  only,  and  not  absolute  in  the  first  instance. 
GrevUle  v.  Cooper  and  others   .         .         .290 

PLEADING,  (common    LAW.) 

1.  A  plea  that  the  debt  sued  for  had  been 
contracted  in  France,  and  that  by  the  French  lav 
of  prescription  the  action  ougnt  to  bare  been 
brought  within  five  years  after  the  accruing  of 
the  cause  of  action,  and  that  more  than  that 
period  had  elapsed, — is  .not  an  isauable  plea. 
Bury  V.  Godwin 31 

2.  A  judgment  recovered  against  one  of  twc 
joint  contractors,  is  of  itself,  without  execution, 
a  good  defence  to  an  action  ag^nst  the  other, 
and  such  defence  is  properly  pleadable  in  bsj« 
and  not  in  abatement,  and  the  plea  should  coc 
elude  with  the  ordinary  verification.  Kiny  r. 
Hoare 3JI 

3.  To  a  declaration  in  trespass,  containinir 
two  counts,  one  for  trespass,  and  the  other  df 
bonis  asportatis,  the  defendants  pleaded,  firvt. 
not  guilty;  and,  secondly,  that  the  floods  it 
the  declaration  mentionea,  were  not  the  good.< 
of  the  plaintiff.  At  the  trial  a  verdict  was 
found  for  the  plaintiff,  with  leave  reserved  for 
the  defendants  to  enter  a  verdict  on  the  second 
plea.  The  defendants  obtained  the  judgment 
of  the  court  to  enter  a  verdict  on  the  second 
plea.  In  the  following  term  a  rule  was  ob- 
tained for  leave  for  the  plaintiff  to  discontinue 
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the  action  on  payment  of  all  costs  incurred  in 
the  former  proceedings,  in  order  that  a  second 
action  might  be  brought  to  try  the  right  to  the 
goods  in  question.  The  court  refused  the  ap- 
plication under  the  circumstances ;  the  general 
rule  being,  that  a  discontinuance  will  not  be 
allowed  after  a  general  verdict,  though  it  may 
sometimes  be  sJIowed  after  a  special  verdict. 
Queen  y.  Hitckin  end  nfthers  .171 

PLBADIKO,  (saUITY.) 

1.  To  a  bin  charging  the  directors  of  a  joint 
stock  banking  company  with  a  fraudulent  mis- 
appropriation of  the  assets  of  the  company,  and 
praying  for  an  account  against  them,  ana  that 
they  might  be  restrained  from  acting  as  di- 
rectors, and  for  a  reoeiver  of  the  partneivhip 
assets :  Held,  not  necessarythat  all  the  share- 
holders should  be  parties,  lluree  out  of  several 
co-plaintiffs,  members  of  a  trading  co-partner- 
ship, were  specially  liable  to  the  payment  of 
certain  bills,  which  it  was  alleged  were  accepted 
hf  them  as  sureties  for  the  co-partnership ;  and 
in  respect  of  which  an  injunction  was  sought. 
Held,  that  tiiere  waa  no  misjoinder.  Deeks  y. 
SUmkepe 10 

3.  A  strong  case  must  be  made  to  induce  the 
court  to  admit  evidence  in  a  cause  n&er  the 
hearing  and  decree. 

But  where  it  appears  tiiAt  a  material  piece  of 
erid«ice  containea  in  a  resolution  approving  of 
an  .Agreement  which  the  plaintiffs  sought  to 
eatoroB^was  withheld  bytke  defoidants,  and 
not  discoyered  by  the  plaintiffs  until  after  the 
hearing,  the  courts  in  its  discretioBj  granted 
leave  to  file  a  supplemental  bill  in  nature  of  a 
hill  of  review.  Skefeld  Canai  Campanif  v. 
Sh^ield  and  Rothermn  Raihoeiy  Compemy  .  86 

3.  Where  a  bill  is  filed  lor  specific  perform- 
ance of  an  agreement  for  a  lease^  and  to  re- 
strain proceedings  in  an  ejectment  broogfal  to 
recover  possession  of  the  premises  agreed  to 
be  demised,  a  deraumr  for  want  of  equity  will 
not  lie  beoHise  the  bill  does  not  pray  an  injunc- 
tion, against  the  par^  actually  interested  in  the 
property,  if  the  bill  contain  sufficient  allegations 
to  snow  that  he  is  making  nse  of  the  names  of 
the  parties  in  the  ejectment  sought  to  be  re- 
•trained.    Gibs<m  v.  Chauffer  «       .88 

4*  On  a  bin  to  have  a  policy  of  insurance 
delivered  up  on  the  ground  of  fraud :  Semble, 
It  is  not  necessary  to  offSnr  to  repay  what  has 
been  paid  by  way  of  premium* 

A  prayer  to  be  reheved  in  such  manner  {as 
the  court  shall  &ecty  held  to  imply  such  an 
offeir* 

ne  bin  waa  filed  by  three  durecton  of  the 
bsnranoe  company,  who  had  signed  the  policyi 
<m  behalf  of  other  parties  interested  therein, 
eicept  the  defendants.  Ifeli^  that  it  waa  not 
neoDsaaryto  make  tiie  directors,  as  a  boards 
parties.    Bar¥er  y.  TFaUere     .  •  132 

6.  A  bin  waa  filed  by  the  committee  (or  ea^ 
ntor)  of  a  lunatic,  (a  tordgner,)  in  the  names 
of  bMh,  agdnst  a  person  m  whose  name  the 
iMMfie  liad  yeatea  a  sum  of  money  in  the 
English  funds,  and  the  parties  benefidany  in* 
UfiOtt  the  deatii  of  the  taiatic,  before 


the  cause  was  heard,  the  defendant  obtuned 
probate  of  his  will,  and  then  applied  for  an 
order  on  the  surviving  plsdntiff  to  revive  the 
cause  or  diminish  the  oiU : .  Held,  that  the 
pldntiff  having  no  interest,  the  court  had  no 
power  to  make  the  order.   "Ihledo  v.  Vieta  .  369 

PRACTICE,   (common   LAW.) 

1.  The  rule  of  H.  T.  2  W.  4,  pi.  2,  reouiring 
an  indorsement  of  the  amount  of  debt  and  costa 
upon  process  served  for  the  payment  of  any 
debt,  mdy  applies  to  actions  for  tne  recovery  oif 
a  debt  arising  between  the  parties  by  way  of 
contract,  and  doea  not  extend  to  qui  tarn  actions. 
Hobhev.r^me HI 

2.  A  defendant  in  custody  under  a  capiaa 
issued  by  order  of  a  judge,  is  not  entitled  to  be 
disdiarged  bjr  reason  of  the  plaintiff  not  having 
declared  agautst  him  within  12  montha^  heA 
the  proper  course  is  to  proceed  by  non  proe^ 
Jkrwr  T.  Parker     ....        .155 

3.  Where  a  writ  ei  JL  fa,  was  executed  to 
the  amount  of  the  levy  paid  under  protest  on 
the  7th;  amotion  on  tke  18  th  November  to  aet 
aside  the  proeeedmgs,  on  the  ground  that  the 
defendant  had  never  been  served  with  proceas 
in  the  action,  was  held  too  late.     Co&k  v.  Peace 

195 

4.  When  the  plaintiff  in  an  action  appBea  to 
a  judge  at  chambers  to  amend  the  record,  and 
the  judge  makes^  an  order  to  that  effect,  aft  the 
same  time  directing  the  costs  of  the  appticatioa 
to  be  paid  by  the  plaintiff  to  the  defendant; 
Held,  that  the  defendant  after  the  receipt  of 
the  costs  ia  not  in  a  aituation  to  apply  to  the 
court  to  set  aside  tiie  judge's  order  on  the 
gromd  that  he  had  no  authority  to  make  Sfodi 
order.    AntM  .        •        •     •  .  •  349 

6*  Whan  a  writ  of  summons  described  fOle 
defendant  aa  of  <*  Wilson  Street,  Fmsbmry,  m 
the  Ci^  of  London,"  and  it  appeared  by  lA- 
davit  that  WUaon  Street  waa  in  tiie  connty  6f 
Middlesex,  the  court  set  aside  the  writ  upon 
the  application  of  the  defendant,  although  he 
had  not  been  personally  aeryed.    Km^nibp* 

sf  .••••*.  394 

6.  Where,  m  yveation,  the  defendant^a  goads 
are  aeiaed  vnder  an  irregular  writ,  and  an  UM- 
suocessM  apptieation  to  set  aside  the  jadpMit 
and  execution  is  made  at  chambers,  a  moliOb 
on  the  ISth  day  of  the  ensaing  term  ta  aet 
aside  the  proeaedinga,  ia  ovt  of  time.  Jhutkt 
y.Dttrey. 413 

7.  By  a  nde  of  coort,  the  records  in  caiaa 
which  stand  over  from  one  sitting  to  aawftttr 
must  be  legtOarfy  resealfcd  previous  to  the 
ritting  to  which  thcrv  stand  over,  or  in  defaiit 
thereof  the  cause  wm  not  be  heard.  When  a 
cause  appeared  in  thelistfor  the  third  ahtiaga 
afterlerm,  as  an  undefended  cause,  and  on  db 
day  appointed,  connsdi  appeared  for  the  defen> 
dant  and  requested  that  the  cause  might  be 
postponed,  as  he  intended  to  can  witneaaea ; 
and  on  tiie  &y  appointed  at  the  sitting^  'after 
term  the  cansa  waa  not  takei^  but  it  was  taken 
on  one  of  the  foUoiring  days,  and  a  ter^ 
'passed  for  the  plaintiff:  the  court  in  this  tem 
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made  a  rale  absolute  to  set  aside  that  verdict 
for  irregularity,  on  the  ground  that  the  record 
liad  not  been  resealed.    King  v.  Tress     .  429 

PRACTICE   (equity.) 

1.  Where  leave  is  given  to  move  upon  short 
notice,  the  notice  of  motion  must  express  upon 
the  face  of  it  that  the  motion  is  to  be  on  snort 
notice.    Read  v.  Pyke     .        .        .        .171 

2.  Although  by  the.  rule  of  the  court  monev 
will  not  generally  be  pud  under  a  bequest  whicn 
would  include  after-bom  children,  the  tenant 
for  life  being  in  advanced  years,  except  upon 
recognizances  being  given  to  account,  in  case 
of  any  children  being  bom  subsej^uently ;  yet, 
wh^re  the  amount  is  small,  it  is  in  the  discre- 
tion of  the  court  in  such  cases  to  dispense  with 
the  recognizances,  and  to  require  merely  the 
personal  undertaking  of  the  parties  to  account 
as  the  court  shall  direct.    ^roiiTti  v.  Prmgle 

249 
3^  Where  a  defendant^  who  is  out  of  the 
jurisdiction,  has  employed  a  person,  who  is 
within  the  jurisdiction,  to  act  for  him  in  the 
anbject  matter  of  the  suit,  the  court  will  order 
service  of  subpoena  to  appear  and  answer,  and 
also  of  an  injunction,  on  that  person  to  be  good 
service  on  the  defendant. 

Semble,  that  if  the  feet  of  agency  is  to  be 
derived  from  the  admissions  of  Uie  alleged 
agent  to  the  plaintiff's  solicitor,  an  affidavit 
ought  to  be  made  by  the  latter,  denying  col- 
lusion with  the  former.      Mwrray  v.  Vibart 

•  aai 

4.  A  defendant  allowed,  after  the  cans^  is 

.  set  down  for  hearing,  to  put  in  a  sapidemental 

'  answer  to  correct  an  error  of  date  recently- 1^- 
«overed  to  have  been  untruly  stated. in  Ms 
forxper  auswers,  although  the  correction,  makes 
the  answer  a  perfect  lejgal  detaee-^tio  ^  just 

.  demand.  In  such  a  case  the  defendant  miist 
pay  all  the  expenses  caused  to  the  plaint  by 

'  the  supplemental  answer.     Fuiton  v.  GUmtmr 

392 
5*  Where  an  order  is  made  for  the  payment 

.  into  court  of  a  sum  specified  in  the  order  within 
a  limited  time  after  service  of  a  writ  of  ezeeu- 

.  tion  to  be  issued  in  pursuance  of  the  order,  it 
18  not  necessary  to  obtain  a  short  order  for 

.payment  previously  to  obtaining  the  writ  of 
.execution. 

,  .  If  several  orders  have  been  made»  .which  are 
aoiu^ht  to  be  set  aside  for  irregularity,  ji  is  not 
aumcient  to  vefer  .to  them  gener^dly  in  the 
notice  of  motion,  but  they  mus^  be  particularly 
apecified.  TurnbuU  v.  TumbuU  •  ;  .394 
.  6.  A  party  who  is  in .  contempt  for  non- 
payment of  costs,  is  entitled,  notwithstanding^ 
to  file  and  set  down  exceptions  to  the  report, 
this  being  deemed  by  the  court  as  purety  an 
act  of  resistance. 

Motion  to  take  the  exceptions  off  the  file  re- 
fused, with  costs.  Morison  v.  Morison  .411 
7.  An  executor  will  not  be  ordered  to  pay 
into  court  a  sum  of  money  admitted  by-lus 
answer  to  have  been  received  by  him,  if  he 
'swear  that  he  has  pud  it  to  his  solicitor  to* 
ararda  the  costs  of  the  suit,  and  it  appear  that 


the  amount  is  not  unreasonable,  although  it 
may  have  been  paid  after  the  institution  oj  the 
suit,  and  the  bill  charges  that  he  is  a  defaulting 
executor.    Anon 501 

PRISONER. 

1.  A  party  who  has  been  in  prison  in  execu- 
tion for  twelve  c^endar  months  for  the  nominal 
damages  of  Is.  and  for  the  costs  in  ejectmoit, 
is  entitled  to  his  discharge  under  the  48  Geo. 
3,  c.  123,  s.  1.    Doed,  Barker  v.  Roe      .  473 

PRODUCTION   OF   D0CUMXNT8. 

1.  On  motion  for  the  production  of  an 
opinion,  taken  fifteen  years  ago  by  cestui  qtie 
trust,  after  a  dispute  had  arisen  between  lum 
and  his  tmstee,  which  was  now  the  subject  of 
an  original  and  cross  suit,  it  being  admitted  bv 
the  answer  of  the  cestui  que  trust  that  such 
opinion  was  in  his  possession :  the  court  held 
it  to  be  privileged.     Woodsy,  Woods         .7*2 

2.  The  master  of  a  ship  (which  had  foun- 
dered) was  sent  to  India  by  the  owner  and  his 
solicitor,  to  collect  evidence  there  in  support 
of  an  action  brought  by  the  owner,  on  a  poficy 
of .  insurance  against  ^he  underwriter,  who 
afterwards  filed  a  bill  of  discovery  in  aid  oi  his 
defence,— 

Held,  that  the  letters  sent  home  hj  ^ 
master  so  employed,^)  the  owner  and  aohdtor, 
were  privileged  communications,  felling  within 
the  established  rule.    Steele  r,  Stewart    :Jil30 

3.  It  is  not  a  sufficient  answer  to  a  mMMm 
for  the  nroductk)n  of  documents,  admitted  br 
a  defendant  to  be  in  his  possession,  that  tlie 
title  of  the  plaintiff  is  denied. 

'  in  order  to  dispense  with  the  usual  order 
for. produdngand  depositing  documents  at  the 
office  of  the  Clerk  of  Records  in  London,  and 
to  obtain-  permission  that  they  shall  be  in- 
sjpected  at  the  place  of  business  of  the  defen- 
dant in  the  country ;  it  must  nOt  only  appear 
upon  affidavit  that  they  are  wantecT  in  die 
country,  •  but  that  they  are  ia  consCast  use 
there.    Allen  t,  Rawson  ,  •        .  347 

PROfllBinON. 

A  parish  consisted  of  two  townships  or  ham- 
lets ;  a  church  rate  was  nlade  upon  both  town- 
ships, and  an  inhabitant  of  one  of  them  refused 
payment  of  the  rate,  on  the  ground  that  the 
namlet  in -which  he  resided  was  a  separate  azMi 
distinct  parish.  *  For  his  refusal  to  pay  die  rats 
he  was  hbelled  i^  the  Ecdesiastical  Court.  On 
an  application  for  a  writ  of  prohibituxn,  the 
court  was  of  opinion  that  the  rule,  shodld  he 
made  absolute  for  the  complainant  to  declare 
in  prohibition,  though  the  nature  of  the  case 
'was  not  such  as  to  require  the  rule  for  the  prch 
hibition  to  be  absolute'  at  once.  Eumkiffton  r* 
Dalfy 110 

QUARTBB  SESSIONS. 

A  court  is  improperly  constitotedwlMie  say 
of  the  members  interested  in  the  deeinoB  take 
part  ia  the  procee^ingai     . 

Where,  on  an  appeal  to  the  quaiter 
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againat  an  order  madd  by  two  maipBtrates, 
under  the  4  &  5  Vict.  c.  59,  8.  1,  for  payment 
by  a  parish  surveyor  of  a  sum  of  money  to  the 
commissioners  of  a  turnpike  trust,  the  seeaions 
confirmed  the  order ;  and  it  appeared  that  one 
of  the  magistrates  on  the  bench  was  a  mortga- 
gee of  the  turnpike  tolls,  and  that  another  was 
one  of  the  magistrates  who  made  the  order, 
and  therefore  a  respondent  in  the  appeal,  but 
who  left  tlie  court  before  the  case  was  decided ; 
this  court  quashed  the  order  of  sessions. 
Queen  v.  Justices  of  Hertfordshire    .        •  449 

SOLICITOR. 

1.  An  application  that  a  defendant  may  be 
broyght  to  tbe  bar  of  the  court  for  the  purpose 
of  having  a  solicitor  appointed  to  put  in  .his 
answer,  is  irregular.  Ihe  proper  application 
is,  that  the  defendant  mav  be  brougnt  up  for 

.the  purpose  of  taking  the  bill  pro  confesso, 
when  it  will  lie  on  him  to  make  application  for 
the  appointment  of  a  sohcitor.  JBor/on  v.  AfiAf 

347 

2.  The  settlement  of  a  bill  of  costs  oh:  the 
transfer  of  a  mortgage,  without  its  having  hem 
previously  submitted  for  examination^  is  such 
a  special  cbrcumstance,  within  the  «n»ftiiii>g  of 
the  act^  &  7  Vict  c.  73,  as  calls  upon  the  court 
to  order  it  to  be  taxed  after  pavment. 

If  there  should  appear  to  the  court,  from,  a 
statement  of  the  chai^  in  the  bill  sought  to 
h%  taxed,  that  some  of  them  axe  below  what 
would  be  allowed  on  taxation,  the  comt  will 
,i|ive  the  party  whose  bill  it  is  the  liberty  of 
xnak^g  any  additions,. before  the  Master,  that 
ae  can  fairly  claim.    In  re  Tufwell  .        .  489' 

3.  If  a  bUl  of  costs  be  dehvered  at  a  period 
when  the  items  in  it  cannot  be  examined  or 
discussed,  and  a  material  item  is  objected  to, 
which  is  apparently  an  overcharge,  these  are 
aoch  special  circumstances  as  warrant  the  court 
in  making  an  order,  under  the  37th  section  of 
6  &  7  Vict,  c  73. 

The  court  will  form  its  decision  upon  the 
circumstances  which  bear  upon  the  act,  and 
not  with  reference  to  the  aedsions  in  cases 
heard  previously  to  iU  passing.  Sx  parte  Wells 

600 

4.  A  firm  of  solicitors  who  had  discharged 
themselves  from  acting  for  a  certain  party,  re- 
quired to  produce  and  leave  in  the  Master's 
office,  various  title  deeds  and  other  documents 
mentioned  in  the  schedule  to  an  answer  of  that 
party  put  m  by  them ;  though  these  documents 
nad  come  into  the  possession  of  a  former  part- 
ner of  the  firm,  long  before  the  commencement 
of  the  suit  in  which  the  answer  was  put  in,  and 
were  subject  to  a  hen  for  taxed  costs  due  to 
that  partner.    Gregory  v.  CressweU .        .  490 

See  ATTORNBY  AND   IKTBRPLBADBB. 
STATUTR   OP  LIMITATIONS. 

Tlie  court  will  amend  a  writ  of  summons  bj 
addmg  the  name  of  another  plaintiflf,  where  it 
•spears  that  the*  debt  will  be  barred  bv  the 
Statute  of  Limitations  unless  the  amendment 
hfi  allowed.    Brown  v.  FuUerton     .        •  291 


TIHBBB. 


.  Where  timber  is  cut  during  the  life  of  a 
tenant  for  life  impeachable  for  waste,  the  next 
tenant  for  life,  if  unimpeachable  for  waste,  is 
entitled  to  the  produce.*  Phillips  v.  Barlow    89 

TRADB,  RBSTRAINT  OP. 

The  defendant  covenanted  not  to  carry  on 
business  as  aperfumer  within .  the  cities  of 
London  and  Westminster,  or  within  600  miles 
from  the  same:  Held,  that  the  contract  was 
vaJid  as  to  London  and  Westminster,  though 
▼Old  as  to  other  parts.  Green,  executor  of 
GosneU  v.  Frice 452 

TBIAL.: 

1.  Though  it  is  a  rule,  that  the  affidavits  of 
jurors  cannot  be  received  for  the  purpose  of 
impeaching  or  supporting  their  verdict,  y^ 
Where  a  n3e  nisi  for  a  new  trial  hais  been  ob- 
tained on  afiSdavits  imputing  personal  miscon- 
duct to  individual  juriors,  the  affidavits  of 
these  jurors,  in  answer  to  the  charge,  are  ad- 
missible in  showing  cause  against  the  rule. 
8tandiwickv.WatlfSi$     .        .  .232 

2.  Where  a  canse  is  to  be  tried  befove  the 
sheriff  on  a  writ  of  trial,  senible  that  the  proper 
course  is  to  draw  up  the  order  for  the  writ  of 
trial  before  the  issue  is  delivered. 

Semble  that  it  is  an  hrregularity  to  deliver 
ihe  issue  with  blanks  for  the  teste  and  return 
of  the  writ  of  trial.    Dennett  v.  Hardv     •  430 

3.  On -a  motion  for  a  new  trial  of  a  cause 
iried  before  the  under  sheriff,  at  which  counsel 
did  not  attend,  the  ground  of  the  application 
b^g  that  the  verdict  is  against  evidence,  it 
is  not  necessary  to  produce  an  affidavit  stating 
the  cause  or  nature  of  the  apphcation.    Ken^ 

mmg  T.  Acnman 451 

.  iA.  White  a  cause  was  in  the  list  for  trial* 
the  defendant  consented  to  a  judge's  order  for 

Syment  of  debt  and  costs  on  a  certain  da^. 
ttore  that  time  he  obtained  fresh  evidence  m 
support  of  his  defence.  Heldt  that  the  court 
had  jorisdiction  to  set  aside  the  order  and  let 
die  defendant  in  to  try  the  cause.  Ward  v. 
^meon 493 

VOLUNTABY  SBTTLBMBNT. 

The  court  will  not  give  effect  to  a  Tohmtary 
assignment  to  a  trustee  of  a  sum  due  upon 
mortgage,  or  of  a  sum  due  upon  a  policy  of 
insurance,  where  no  notice  was  given  to  the 
office,  though  the  deed  of  assignment  be  duly 
executed  and  delivered  up  to  the  trustee.  Wmnd 
V.  Audkmd 426 

VBNDOB  AND   PUBCHA8BB. 

1.  Upon  motion  for  an  injunction  by  an  al- 
leged purchaser,  to  restrain  the  r^fistered 
owners  of  a  ship  from  interfering  mth  ner,  her 
cargo,  or  freight,  a  court  of  equity  has  power 
to  take  possession  thereof,  untu  the  validity  of 
ihe  sale  has  been  decided  at  law. 

Semble,  that  a  party  who  daims  as  purchaser 
of  a  vessel  to  which  ne  is  found  to  have  title* 
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JH^edhdm  to  (km  Mtp9H$i. 


cannot  claim  a  lien  upon  her  for  money  ex. 
pended  in  her  repair. 

Quare,  whether  equity  can  asaiat  a  party  in 
removing  one  name  from,  and  putting  another 
upon,  the  regiater? 

Practice  of  the  court  in  directing  iasuea^  or 
leaving  partiea  to  their  legal  reniedy,  and  in 
imposing  terma  upon  them.  Eidgwaif  y.  Bobtrts 

11>29 

2.  A  purchaser  offered  to  accept  a  certain 
lot  of  land,  which  proved  to  he  emaUer  than 
had  heen  represented  in  the  conditions  of  sale, 
if  the  vendor's  solicitor  would  then  make  a 
declaration  as  to  the  title.  This  the  solicitor 
said  he  could  not  do  until  he  had  examined  a 
certain  document:  when  he  had  made  this 
examination,  he  offered  to  make  the  required 
declaration.  Held,  diat  the  plaintiff  might, 
nevertheless,  refiiae  to  accept  the  lot  Mtuden 
T.  TJrwn 72 

3.  The  purchaser  at  a  sale  hy  auction  will 
not  he  allowed  to  repudiate  has  contract,  if  the 
conditions  of  sale  state  that  persons  hidding 
shall  not  he  albwed  to  retraa  their  hiddiiws, 
notwithstanding  he  may  have  countermamfod 
his  hidding  immediatdy  after  the  lot  was 
knocked  down  to  him,  and  inlbimed  the  aac- 
tioneer  that  he  was  hidding  for  another. 

The  costs  of  affidavits  filed  in  support  o( 
or  in  opposition  to,  a  motion  are  allowed, 
although  not  used,  unless  they  should  be 
tendeied,  and  the  court  should  refuse  to 
allow  them  to  he  read.     JFVfer  t.  Binmer 

349 


WIUU 

1.  A  testator  exhorted  and  entreated  a  party, 
to  whom  he  had  absolutely  bequeathed  all  hu 
property,  to  make  ample  provision,  by  deed  or 
will,  for  his  only  daugnter  and  grand-daughter, 
and  expreesed  Ids  confidence  and  belitf  that 
the  donee  would  do  so.  HM,  not  sufiicient  to 
create  a  trust  in  favour  of  tiie  grand'>danghter. 
Wmdk  V.  Briittm 266 

2.  Where  a  will  contains  positive  directions 
for  sale,  the  court  will  not,  upon  the  ffronnd  of 
sacrifice,  discharge  an  order  for  sale ;  but  under 
special  circumstances,  will  direct  a  referance 
to  the  Master,  to  ascertain  whether  the  property 
can  be  sold  with  advantage  to  the  partaea  bene- 
ficially interested.    Crmme  v.  Maeieam    .  282 

3.  A  testatrix,  by  her  will  dated  in  1832, 

Sve2002.  three  ana  a  half  per  centa,8t«ted  to 
standing  in  her  name,  to  her  ne^ew  and 
niece,  with  benefit  of  surnvorship.  Tlie  MtiL 
remained  invested  in  the  testatrix's  name  m^ 
May  1836,  but  she  had  also  purchased  otiier 
sums  by  which  the  amount  became  increased 
to  4801.  In  August  1836  she  sold  out  the 
whole  480/.,  and  invested  397/.  12a.  6dL,  pert 
of  the  produce  in  the  porehaae  of  35/.  pw 
annnm  lonff  annuities.  In  October  1836  she 
made  another  wiU,  which  contained  a  rimAr 
statement  to  that  contained  in  the  first  will,n 
to  her  being  poesessed  of  200/.  three  and  a  UK 
per  cents,  ana  also  a  similar  bequest  of  it  tohs 
nephew  and  naeoe,  althoagh  she  had  no  stack 
except  the  long  annuiliea.  The  nieee  cBed  lii 
infiml.  HM,  that  the  nephew  waa  eatiOBd  la 
tlw  long  annnitiea.    Wriglki  v.  Kmg        .  371 
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Bankruptcy  act,  effects  of,  423 
notice  of  act  of,  352 
Dew  orders  of,  186,  204,  364 
annulling  fiat,  503 
commissioners'  attendance,  322 
dividends  declared,  see  Monthly  Litt . 

Bar,  sUte  of,  19.  37, 137,  168,  259,  279.  409 

Bnrristera  called,  107. 306 

Bastardy  bill.  421,  442 

Best  on  presumptions  of  law  and  fact,  182 

Biddings,  opening  of,  375 

Bill  of  exchange,  identity,  404 

Biographr,  legal,  see  Qmt€nts 

Bond,  penalty  in.  309 

Boteler,  Mr.  Commissioner.  139 

Broom*&  legal  maxims,  402 

Buildin^a,  metropolitan  act,  2 

Butt,  Mr.Q.C.,325 

Cause  lists,  see  Contents 

Certificate  duty,  100.  257,  318.  388,  426 

Chancery  fees,'  39,  6 1 ,  306,  322 

official  copies, 50  ../. 

expected  orders,  61,  86 

clerks  to  masters,  206 

close  copies,  336 
Changes,  evil  of  frequent,  425 
Change  of  solicitor,  156 
Channel,  Mr.  Serjeant,  345 
Charities,  administration  of  small,  177 
Charnock^s  bankruptcy  act.  23 
Chattel  interests  bill,  499 
Church  discipline  act,  437 
Circuits,  change  of,  136,  369 

of  the judges,  294 
Clergyman,  imputation  against,  415 
Colonial  probate,  273 


Conspiracy,  law  of,  417 
Contempt,  prisoners  in.  121 
Conveyancing  forms,  short,  262,  277 

practice,  alterations  in.  201 
Contract,  immoral  consideration,  406 
Copyhold  enfrnnchisement,  costs,  19 
partition,  121 
fees  and  emoluments,  247 
Costa,  security  for,  273,  386  .    ^« 

defendanU  liability  in  chancery  suit,  ^8 

in  equity,  405 

taxation  of,  405 

law  of,  461.  481 

under  poor  law,  85 

of  uncertificated  attorney,  246 
Counsel,  non-attendance  of,  259 

courts  aelected  by,  365  - 
Courts'  removal,  466,  484 
Covenant  for  quiet  enjoyment,  121 
Crim.  con.,  482 

Criminal  law  commissioners,  358  - 
Cross  bill,  320 


And  see  Arrni 


Death  by  accidents  bill,  400 
Debtor  and  creditor,  law  of,  436. 
Decree,  benefit  of  former.  320 
Delivery  of  chattels,  39 
Deodands  abolition  bill,  400 

law  of.  337 
Digest,  analytical  quarterly,  461 
Dilapidations,  report  on,  22 
Divorce  I  vinculo.  377 

privy  council,  401 
Double  suit,  39 
Duval,  Mr.,  78 

Earle,  Mr.  Justice,  25 

Kast  India  attorneys,  139  • 

Eldon,  Lord,  on  law  reform,  408 

biography  of,  42 
EUenborough,  Lord,  280 
Elmer's  lunacy  practice,  239 
Escrow,  274 

Evidence  of  foreign  law,  445,  4B8 
Examination  rules,  1 26,  248 

of  articled  clerks,  10,  48, 68, 204, 226, 

264,  467 
questions,  63,  241 
cantfidates'ijassed.  129, 150, 390 
proposed  prises.  408,  444,  486 
Exchange  of  freeholds,  246, 306 
Execution  under  £20,  375 

countermand  of,  302 
money,  312 
Executor's  liability,  38,  354 
assent,  374 
allowances,  415 

Fees  of  tolieitors  in  Ireland,  l24 
Foreigner's  snswer,l79 


524  INDEX. 

France,  local  coarts,  5& 

administration  of  jastiee  io,  119 

Godson^  Mr.,  325 

Governor's  exemption  from  arrest,  199 
Grave  on  liw  of  mortmain,  4ift 
Gurnej,  Mr.  Baron,  839 
Q.C.,  325 

Habeas  corpus,  Channel  Islands,  106 

Hamilton,  Mr.,  344 

Hay  ward,  Mr.,  Q.  C.,  345 

Highm-ay,  458 

Humphrey.  Mr.,  Q.  C,  325 

Husband  and  wife,  219,  258 

Income  tax  renewal,  317, 408 
Indictment,  376 
Infant,  Bale  by,  61 

feme  covert*  274 
Inns  of  court,  84«  201, 137 

Jewish  disabilities  bill,  401 

Joint  stock  companies  act,  20 

banking  aet,  80 
law  of,  17,  57,  96, 163,  217, 
398 

Joint  tenancy,  273 

Judicial  committee  of  prirj  council,  97 

Junior  counsel,  138,  409 

Juryman's  illness,  31 2 

Justices'  clerks  bill,  362,  443,  485 

Kennedy's  code  of  cbancery  pnctioe,  359 
joint  stock  companies  act,  225 

Lawes*  rules  and  orders,  440 
Law  Society,  incorporated,  82, 396 

lectures,  145,  164, 179, 
202,  219,  222 
Lawyers,  liberality  of,  409 
Lee,  Mr.,  Q.  C,  325 
Legacy  ademption,  380 

duty,  foreign  domicile,  504 
to  executor,  19 
Legal  association,  15 
Legislation,  public,  117 
private,  357 
Lewis*B  Hors  Juridice,  461 
Lien  of  attorney,  293 
Limitation,  statute  of,  351,  416 
of  actions  bill,  499 
Loan  societies,  263 
Local  courts  in  France,  58 
Ivondon  trade  bill,  442 
Lunacy,  274 

costs,  320 

Manchester  Law  Association,  260,  302 
Manning,  Mr.  Serjeant,  345 
Marriage,  breach  of  promise  of,  359 

licence,  399 
Master  and  servant,  law  of,  368 
Masters  extra,  in  chancery,  see  JdmUhly  Lift 
Mayow,  Mr.,  207 
Merger,  101 
Mortgagee,  380 
Mortmain,  report  on  law  of,  142 

O'ConncU  v.  The  Qneen,  179 

Parliamentary  committees,  458 

proceedings,  see  CanUntt 
reports  and  returns,  see  OontenU 

Parry,  Mr.,  Q.  Cf.,  325 

Partnerships  dissolved,  see  MovOhly  List 

Partners*  liability,  178 

Partner,  imbecile,  179 

Patents,  soliciting,  409 


Pauper,  dispaupered,  418 

Pawnbrokers.  439 

Peers,  voting  of  lav,  6 

Piatt,  Mr.  Baron,  259 

Poor  law  costs,  taxation  of,  85 

Presumed  surrender  of  term,  3'i5 

Process  abroad,  service  of,  3'il 

Prochein  amy,  258 

Profession,  state  of,  1, 19, 37, 168,  279 

Property  in  public  institutions  bill,  421 

Promissory  note,  505 

Proof  of  contingent  debt,  292 

Provincial  Law  Societies  Ascociatton,  L's4 

Publicans'  act.  98 

Publication  of  official  documents,  437 

Quarter  sessions,  hearing 'attorneys  at.  15G 
Questions  at  the  examination,  6S,  24 L 

Railway  committee  report,  S07,  363 

companies'  act,  40 

jurisdiction.  313 

shares,  sale  of,  310 
Receipt  stamp,  246.  324 
Re-entry,  right  of,  453 
Reform  of  the  laws,  see  (hntents 
Rents  apportionment,  263 
Request,  courts  of,  148 
Roman  Catholics  relief  bill,  384 

Salaries  of  judges  and  offioers,  188,  205 

Scotch  deed,  219 

Settlement,  parochial  bill,  381 

Sett  off,  439 

Selwyn's  Nisi  Prius,  482 

Shares,  transfer  of,  263, 445 

Shepherd,  Mr.  Commissioner,  259 

Sheriffs,  undersheriffs.  £lC.,  326 

Sittings  of  the  courts,  see  Contents 

Smith's  Chancery  Practice,  62 

Solicitors'  admission,  62 

Speeches  for  defendants  and  prisoners,  37 9 j  4Z4 

Specific  performance  of  contract,  375 

Statutes,  new,  see  Contents 

Stamp  duties  equalization,  238 

Stephen's  New  Commentaries,  140 

Juryman's  Guide,  419 
Stamp  on  agreement,  352 
Stocks,  prices  of,  see  Monthly  List 
Suitors  fund,  343 

fee  fund,  366 

TayWs  Medical  Jurisprudenoe,  104 
Taxation  of  solicitors  bills,  301, 467 

fees  of,  1663 
Taxes  on  suitors,  298 
Transfer  of  property  act,  49,  67,  77,  138,  237,  £7i'. 

297,  497 
Trover  for  pawned  articles,  311 
Trustee's  liability,  218 
Trust,  breach  of.  300 

money,  353  * 

I  Twiss,  Horace,  13 

Unqualified  practitioners,  247, 1^63,  264,  325,  443 

Vendor  and  purchaser,  353,  419  ^ 

Wager,  98 

Water,  right  of,  99 

Welsh  sheriffs'  bill,  499 

Wife's  equity.  179  / 

Wife,  necessaries  for,  292  •Jf^ 

Williams's  Principles  of  Res!  P#perty,  340 

Witness,  skilled.  293'  ;     - 

Wood,  Mr.,  Q.  C,  325 

Wynford,  Lord,  881 
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